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Memorandum No. 17(1960)
Subject: Study No. 38 - Inter Vivos Rights.

At its September 1959 meeting the Commission last considered this study.
Professor Marsh, our consultant on this study, made some general comments
objecting to the proposed statute on the grounds {1) that it is in part
uncenstitutional and (2) that the policy decisions reflected in the proposed
statute are bed. The Commission made no fipal decision as to whether to
adopt the proposed recommendation and statute but directed the Executive
Secretary to attempt to perfect the recommendation and statute and dring it
back again for consideration by the Commission,

At the outset it is suggested that the Commission meke & decision as
to wbether it is going to adopt the epproach taken by the consultant or the
approach teken in the proposed recommendation and statute. To asseist the
Commission members in determining the difference between these two approaches
Exhibit I (Summary of Conclusions and Recommendation of Consultant} and
Exhibit II (Summary of Commission's Recormendstion ani Statute) have been
prepared.

In addition, it would be helpful in the Commission's discussion of
the constitutionelity of the proposed statute 1f each Commissicner is able

to read these two cages before the meeting: Estate of Thornton, 1 Cal.2d 1,

33 P.2d4 1 (1934) and Paley v. Bank of America, 159 Cal. App.2d 500, 324 P.2d

35 {1958). Aleo, read the portion of the proposed Commission recommendation

(Bxhibit TII) commenting on the constitutionality of the proposed statute.
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I believe that the only real question of constitutionality is presented by
the recommendatjon that joinder be required to meke an inter vivos transfer
of quasi-community property.

Finally, the proposed recommendation (Exhibit ITI) and statute (Exhibit
IV} should be examined. In eccordance with the instructions given to the
staff, the recommendation has been revised (except that no attempt bas been
made at this point to incorporate into the recommendation en explanation of
the 22 additional sections added to the proposed statute since it was last
considered by the Commission). The proposed statute has been considerebly
revised by the staff and now conteins more then twice as many sections as
were contained in the proposed statute last considered by the Commission.
However, the basic policy decisions have not been changed. Rather, an
attempt has been made to deliminate the "bugs" in the proposed statute and
to diecover and incorporate into the proposed statute some of the existing
California statutes that require adjustment if a new class of property --
quasi-commnity property -- is created. An examination of the revised
statute will indicate the difficudty that will be faced in sattempting to
discover snd adjust all the existing statutes that should be sdjusted if
the Commission determines to create a new class of property. Sinee we do
not heve a study which identifies the specific statutes that need adjustment,
the revised statute should not be considered to be a final statute -- rether
it is one intended to present detalls of policy for conslderation by the
Commission at thie time. In fact, the Commiseion may conaider it unnecessary
or undesirable to amend or enect some of the provisions contained in the
revised statute.

It should be kept in mind while studying this meterisl that the
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Comnmission is pot treating quasi-community property like community property
in all cases. In several important respects {hanagement and control, power

of pre-deceased non-acquiring spouse to make testamentary disposition,
rights of creditors, for example), quasi-commnity property is treated
differently than cormunity property. Which of the spouses originally
acquired the property is the determining fact in determining which spouse
has certain rights with respect toc quasi-community property. This explains
why some of the technical amendments to adlust existing statutory provisions

turn out to be somewhat complex.

The following are section by section comments on the revised statute.

Section 1. Amends Section 161 of Civil Code.

Technical amendment.

Section 2. Amends Section 164 of Civil Code.
This section is revised to delete the portion of the section declared

unconstitutional in Estate of Thornton and to put the portion relating to

presumptions and limitation on actions in a separate section {Sec. 4 of bill}).
In addition the section has been revised to indicate specifically what

is required ap far as domicile is concerned in order that property be

community property. As reviged, the section provides that property "acguired

during marriage by e married person while domiciled in this State" is

camunity property and that "in determining the domicile of a wife under

this section, the court shall not apply & rule of law or presumption that the

domicile of a wife is that of her husband. The provieion abolishing the

rule of law or presumption will be applicable where only one of the spouses

moves to Californis.




Under the revised section, if a husband is domiciled in California, hie
acquisitions are commnity property even though bis wife msy have a separate
domicile. If the wife is domiciled in another stete, the nature of the
marital interests in her scquisitions will be determired by the law of her
domicile. Objection was made to the previous version of the section because
the demicile requirement was not clesr. Thie objection bas been met by
deleting the words "either husband or wife, or both" and subatituting "a
married person.”

In considering this question, the fact that the courts use the
"tracing” principle to determine the nature of marital interests in property
acquired shouid be kept in mind. BSpouses have the same marital interests
in property purchased as they had in the funds used to purchase the property
-~ abeent some express or implied agreement to the contrary.

In connection with this section, the Commission should consider the
following problem. The husband (H) moves to Californis and is domiciled
here. The wife (W) remains domiciled in New York btut intends to move to
California to Join her husband in six months {presumption sbolished that
domicile of wife is that of her husband so wife remains domiciled in New
York). A minor child joins H in Californis ard is injured here. Whet are
the marital rights in the cause of action given E and W under Section 376
of the Code of Givil Proceduret The purpose of this section is to give the
marital community a right of sction for the injury to the minor child of
the spouses and under the existing iaw the recovery would be compmnity
property. What would the merital rights in a cause of action for the
wrongful desth of the minor child be -« given the pame circumstances as in

the above problem?




When the Commission lest considered this study, the Commission voted
to ingert the provieion concerning the rule of lew or presumption that the
domicile of the wife is thet of her hushend. At the same time, the
Commission voted to insert the introductory phrase "Subject to Section
164.3 of thie code.”

See recommendation pages 9-10.

Section 3. Creates Section 164.1 of Civil Code.

This section cresates a new clase of property designated as quesi-
community property. The revisions are consistent with those made in the
definition of commmity property contained in revised Section 164, In
addition, provisions have been inserted to present specific policy questions
to the Commission.

Firat, the section has been revised so that commnity property acquired
in another community property state does not become guaesi-community property
when the spouses become domiciled in this state, rather it remains commnity
property.

Second, the word "hereafter" hes been inserted in the section to limit
its application to spouses both of whom hereafter become domiciled in this
state.

Third, a provision has bheen inserted to provide that, ebszent a specific
statutory provigion to the contrary, quasi<commnity property shall bve
considered and treated the same as seperate property. By listing all the
contrary statutory provisions in this new provision, the person using the
statute will be adble to determine without great difficulty whether there is
a specisl provision appiicable in a particular case.

See recomnendation pages 5-9.
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Section 4. Creates Section 164.3 of Civil Code.
This section contains the presumptions and limitaticn on actions

formerly contained in Section 16k. The substence of the former law has

been retained.

Sections 5 and 6. Create two new sections, Section 172¢ end 1724 of the

Civil Code.

Form has been improved from previocus version of statute.

These sections give to the spouse who originally acquired quasi-
commanity property the management and control of such property. But such
spouge cammot make a transfer by gift or for velue without joinder of the
other spouse and,if such & transfer is mad.é, it can be set aslde during
the lifetime of both spouses or, after the death of the acquiring spouse,
the other spouse cen claim his statutory interest in the property despite
the fact it has been transferred.

The conclusive preswmption that the sole leese, contract, mortgage
or deed of the spouse holding record title to guasi-commnity real property
is valid has been made applicabie to the wife as well as the husband.

The following is suggested as an alternative phrasing of subsection (3)

of Section 172d4:

(3) The sole lease, contract, morigage or deed of the
gpouse holding record title to such real property, tc a lessee,
purchaser or encumbrancer, in good fajth without knowledge of
the marriage relation is as velid and effectual as if the
property affected thereby weas the scle and sbsolute property
of the spouse executing such lease, contract, mortgage or deed.
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Section 172c is based on Section 172 of the Civil Code. Section 1724
is based on Bection 172a of the Civil Code. |

See recommendation, pages 11-12.

Sections 7 and 8. These sections amend Sections 1238 and 1265 of the Civil

Code.

These sections treat quasi-commnity property like comminity property
for the purposes of declaretion of homestead. See also, Section 21 of bill,
amending Section 661 of Probate Code; Section 22 of bill, emending Section
663 of Probate Code; Chapter 24 {commencing with Section 1435.1) of
Division 4 of the Probate Code, various sections of which chepter are
amended or created in Sections 24 through 30 of the bill; and Section 31
of bill, smending Section 1529 of Probate Code. The provieions listed
also relate, st lesst in part, to the declaration of homestead provisions.

See recommendation, page 12.

Section 9. Amends Section 143 of Civil Code.
It is submitted that quesi-community property should be congidered
2 separate class for the purpose of subjecting property to the support and

education of children.

Section 10. Amends Section 146 of Civil Code.

The amendment of this section provides for the treatment of quasi-
commnity property the same a5 commnity property in case of a divorce.
This means that Iif the decree is rendered on any other ground than that

of adultery, incurable insanity or extreme cruelty, the quasi-community
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property will be divided equally between the spouses. Thus when a woman's

separate property in New York beccmes quasi-commnity property here and

the woman obteins a divorce for desertion by her hugband, one-half of the

former separate property of the wifer will be given to the deserting husband.
Our consultant recommends that gquasi-commmnity property not be treated

like commnity property in case of a divorce, but thet the court be given

the power to divide the property as it "may deem just.”

See recommendation, page l2.

Sectione 11 and 12. Amend Sections 148 and 149 of Civil Code.

These amendmente are technical adjustmente made desirable by the

amendment of Section 146 of the Civil Code.

Section 13, Amends Section 21 of Probate Code.

The proposed amendment treats quasi-community property like community
property so far as asuthorizing disposition by will is concerned. However,
different limitations apply under other provisions of the bill to testamentary

disposition of quesi-cormunity property then apply to commnity property.

Section k. Creates Section 201.4 of Probate Code.

Thie section provides for termination of the guasi-commmity property
interest of the non-acquiring spouse upon his death prior to that of the
spouse who acquired the property.

See recommendation, page 13.

Section 15. Amends Section 201.5 of Probate Code.
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This provision demls with the disposition of quasi-community property
uypon the death of the spouse who originslly acquired it, whether or not
such spouse is domiciled in this State at the time of his death.

Our consultent is somewhet concerned about one application of the
proposed amendment. Take this situstion: K acquires property during
marriage while domiciled in Kew York; he and his wife then become domiciled
in California and H acquires personal property here with funds brought {rom
New York; H then leaves his wife and becomes domiciled in Floridas but the
wife remains domiciled in California. H dies leaving s will purporting to
gilve the personal property to his son A. The personal property is now
gltuated in Florida. Wwhat if the personal property is stock in a California
corporation? This problem should be considered in connection with the
problem presented under Section 16, below.

The deseriptive language of the property to which Secticn 201.5 applies

has been deleted and replaced by the term "quasi-community property.”

Section 16, Amends Section 201.6 of Probate Code.

Section 201.6 is amended to exclude quasi-commnity property therefrom.

Thus, Section 201.5 rather than Section 201.6 will be appliceble in such

&6 situation as the following: H acquires property during marriage while

domiciled in New York; he and his wife then become domiciled in California
and H acquires real property here with the funds brought from New York; H
then leaves his wife and becomes domiciled in Florida but the wife remains
domiciled in California; H dies leaving a will purporting to give the resl
property to his son A. Since the wife remained domiciled here Californie

continues to heve a substantial interest in treating the property as gquasi-
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community property rather than relegating the wife to such right to claim
against H's will as she would have under the law of Florids.
For a problem situation somewhat simliler to the situation discussed

in the above paragraph, see the comment under Section 15.

Section 17. Amends Section 228 of Probate Code.

The amendment makes Section 228 applicable to quasi-commnity property
of the decedent and a previocusly deceesed spouse originally acguired by the
previously deceased gpouse.

See recommendation, psges 14-15.

Section 18. Repeels Section 201.8 of Probete Code.

This section i85 superseded by proposed Sections 172c¢ end 1724 which
go considerably further by way of limiting the power of the acquiring
spouge to make an effective inter vivos transfer of quasi-commnity property
than does Probate Code Section 201.8 which was enacted upon the recommenda-
ticn of the Commission in 1957.

Our consultant believes that the policy embodied in Bection 201.8
(Probate Code) is sound and should not be chenged as in Sections 172¢

and 1724 of proposed bill.

Section 19. Amends Section 296.4 of Probate Coge.

In case of a simultaneous death of the husband and wife, the amendment
to this section will treat quasi-community property the same as commnity
property, rather than treating quasi-community property as the separate

property of the spouse who originally scquired it.
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Section 20. Amends Section 601 of Probate Code,

It is submitted that the inventory and appraisement of the estate of a
decedent flled by the administrator or executor should show the quasi-
community property as well as the commnity and seperate property.

Since different treatment is provided to quasi-community property,
depending upon vhether the decedent wes the spouse who criginally acquired
such property, the amendment requires that the fact as to which spouse

criginally acguired such property also be shown.

Section 2).. Amends Section 661 of the Probate Code.

These are technical smendments requlred because of the adjustment of

Section 201.5% and beceuse a new class of quasi-comminity property is crested.

Section 22. Amends Section 663 of Probate Code.

This is a technical amendmeni required because the blll gives a right

to select & homestead inter vives out of quasi-community property.

Section 23. Amends Section 172b of the Civil Code.

Under Sections 172c and 1724 of the proposed bill one spouse is given
management .and control of quasi-commnity property and in certain circum-
stances the joinder of the other spouse is required for s trensfer of the
property. It is submitted that it is desirable to provide a procedure for
dealing with and dispoesing of quasi-commmity property where one or both of
the spouses is incompetent. Section 172b hes been amended to have a built in

reference to this procedure which is contained in Chepter 2A (commencing with
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Section 1435.1) of Division 4 of the Probaste Code.

Section 24. Amends Section 1435.1 of Probate Code.

The smendments to this section make technicsl changes so that the
procedure prescribed therein will be applicable to guasi-commnity property

as well es community property.

Section 25. Amends Section 1l435.L of the Probate Code.

Technical amendment.

Section 26. Amends Section 1435.8 of Probate Code.

Technical smendment.

Section 27. Amends Section 1435.12 of Probate Code.

Technicel amendment.

Section 28. Amends Section 1435.15 of Probate Code.

Technical amendment.

Section 29. Amends Section 1435.16 of Probate Code.

Technical amendment.

Section 30. Crestes Section 1435.17a of Probate Code.
This new section is the same in substance as the similar provisioms in

Section 1435.17 of the Probate Code with the necessary adjustments to cover

quesi-community property.
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Section 31. Amends Section 1529 of Probate Code.

Technical emendment. Chapters referred to are chapter entitled Sales,
Mortgages, Lesses and Conveyances (Guardien and Ward) and chapter entitled

Powers and Duties (Conservatorship).

Section 32. Amends Section 1557.1 of Probate Code.

This amendment is desirable if we are to permlt the purchase of
property which is to have the same marital interests as the money used to

vurchase it.

Sections 33 and 34. Amend Sections 15301 and 15302 of Revemue and Taxation
Code.
Adjustments necessary to treat quasi-community property like community
property for purposes of Califopnia gift tax.

See recommendation, page 15.

Section 35. Adds Section 15303.5 to Revenue and Taxation Code.
Exempts from gift tax a transfer of gueasi-commnity preoperty into
comminity property.

See recommendation, page 15.

Section }é Amends Section 13555 of Revenue snd Taxation Code.

Makes impositicn of inheritance tax on transfers of quasi-commnity
property upon the death of the mcquiring spouse inapplicable upon the death
of the nopnacguiring spouse.

See recommendation, pages 15-16.
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Section 37. Amends Section 13552.5 of Revenue and Taxation Code.

Technical adjustment because Section 201.8 is repealed.

Section 38; Amends Section 1355L.5 of Revernue and Taxation Code.
Adjustment to conform to proposed revision of Section 13555 -- that is
to exempt from the tax transfers mede to the spouse who originaliy acguired

the property by the other spouse.

Section 39. Amends Section 682 of Civil Code.

Adjustment to recognize new ciass of property.

Section 40. Amends Section 686 of Civii Code.

Adjustment to recognize new class of property.

Section 4l. Amends Section 687 of Civil Code.

Technical adjustment.

Section 42. Creates Section 687.5 of Civil Code.

Recognizes new class of property end is comparable to Bection 687, sbove.

Section 43. Not to be codified.

Savings clause.
Respectiully submltted,

John H. DeMoully
BExecutive Secretary

~1h-
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(38) “EXHIBIT I"

Summary of Commission's Recommendation and Statute

NEW CLASS OF FPROPERTY

A new class of property is created -- quasi-community property. Generally
spesking, separate property that would have been community property if acquired
while the spouses were domiciled in this state becomes quasi-community property
vhen both spouses become domiciled in this state and remains quasi-community

property so long as elther spouse remains domiciled in this state.

LAW APPLICAELE TO QUASI-COMMUNITY FROPERTY GENERALLY

A number of new statutory provisions are recommended to provide the sub-
stance of the law that is to apply to quasi-community property in particular
cases. There is, however, & genersl provision in the proposed statute that
indicates that quasi-~community property is to be treated ae separaste property

in cases not covered by a specific statutory provision.

MANAGEMENT AND CORTRCL GENFRALLY

Under the proposed statute, the spouse who originally acguired guasi-
community real and personal property has the menegement and control of such
property.

The proposed statute does NOT treat quasi-commmity property the same as
community property so far ags management and control is concerned. Under existing
Califcornia law, the hugbapd has the management and control of the general
community personal property and of all commmity real property. On the other
hand, the wife has the management and control of the community property money

esrned by her until it is commningled with other community property. Bach spouse,
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wnder the existing lew, has the management and control of his 201.5 property
because it is his separate propety.
The result of the proposed statute 1s to preserve the existing law that
appllies to 201.5 property as far as management and control genmerally is concerned.
Consultant recommends that no change be made in existing law applicable to

the management and control of 201.5 property.

RIGHTS OF CREDITORS
There does not appear to be any specific provision in the proposed statute

relating to the rights of creditors.

Consultant recommends that no change be made in existing law applicable to

rights of creditors in 201.5 property.

INTER VIVOS TRANSFERS

The most slgnificant changes in the exlsting law ﬁre those recoammended %o
be made with respect to inter vivos transfers.

The proposed statute provides in substance that the spouse who originally
acquired quasi-community property is subject to the same limitations with respect
to inter vivos transfers of such property ss are applicable to the husband with

respect to commmnity property.

Gifts,
Thus, any gift of quasi-community property -- even an outright and
irrevocable gift -- without written consent of the other spouse will be voidable

at the election of the other spouse and the entire property can be recovered
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Quring the lifetime of both spouses, After the death of the transferring spouse,
the other spouse can only recover one-half of the property transferred. The
consultant is of the opinion that the Commission's recommendation is bad from a
policy standpolnt and is subjectto serious constitutionsl objections. The
consultant prefer_é the 1957 legislation adopted upon recommendation of the
Commission which requires consent %o a gift only in case of a gif't which is in
effect a "will substitute"” and merely gives the spouse s nonbarrable which can
be claimed after the death of the transferring spouse and only 1f the other

spouse survives the transferring spouse.

Transfers for value.

The proposed statute requires joinder of the other spouse in any instrument
by which reel property is leased for a period longer than one year cor is sold,
conveyed or encupbered, In the absence of joinder, the other spouse during the
lifetime of both spouses can recover all the real property conveyed or, after
the death of the transferring spouse, can recover one-half of the real property.

The effect of the proposed statute on transfers for value of personal
property is concerned only with furniture and household furnishing and wearing
apparel. It will require Joinder in a transfer or encumbrance for value of such
personal. property.

The same limitations on setting aside a transfer as apply to community

property will, generally spesking, apply to a transfer of quasi-community property.

Our consultant cbjects to both the policy and the constituticnality of

the proposed statutory provisgions on inter vives transfers for welue.

DECLARATION OF HOMESTEAD

The proposed statute provides that real property should be treated like
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coammunity property for purpose of hoemestead provisions. The consultant algo

recommends this.

DIVISION ON DIVORCE

The proposed statute provides that quasi-cemmunity property should he
treated the same as comnunity property in case of a divorce. For example, if a
wife has separate property in ancther state and she and her husband became
domiciled in California and the separate property becomes guasi-commmity
property, upon divorce granted to the wife for desertion by the hueband, one-
half of the former separate property of the wife is required to be granted to the
degerting busband. Under the present Celifornis law, 201.5 property is considered
separate property and the court has no power to divide it upon a divoree of the
spouses. Our consultant recommends that a Bpecia.l provision dealing with Section
201.5 property euthorize the court in the case of divorce for any cause to

divide such property in such manner as the court "deems just.”

GIFT TAX
The proposed statute treats quasi-community property like community property

for purposes of the California gift tax. Owr consultant recommends this with

certain modifications.

OTHER PROVISIONS

A number of other provisiomsare included in the proposed statute to cover
problems that result from msking a new cless of property and from giving the

other spouse a present interest in the property.

ke




(##38) "EXHIBIT 11"

SUMMARY OF CONCLUSICNS AND RECOMMENDATION OF CONSULTANT

Study #38 - Inter Viveos Rights |

MANAGEMENT AND CONTROL.

Recommendation - No change in existing law relating to 201.5

property as far as the right to management and control is concerned.
Under exlsting law, each spouse has management and control of his

201.5 property.

Reason: Now husband controls his 201.5 property as his separate
property and under cbanged statute msband would manage and control

it as quasi-coammunity property. But this change is not desirable

as far as wife is concerned dbecause if wife has 201.5 property as =
matter of policy she should continue to manage and control it; any
other rule would be universally ignored and would probvsbly be

meonstitutional.,

RIGITS OF CREDITORS.

Recommendation: No change in existing law relating to 201.5

property as far ae rights of creditors are concerned.
Reason: Change of the liability rules relzting to Section

201..5 property from those concerning “'separate property” to those

concerning the two types of community property (genersl community
Praoperty and general] commmmity property other than tine wife's - f
earnings} would meke little difference with respect to the husband’s :

Section 201.5 property.




)

As far as 201.5 property of the wife is concerned, the change would

probably make scme of the wife’s 201.5 property liable for the debts of her

husband - but the rules determining the liability of the wife's earnings and
property derived therefrom are so fregmentary, asmblguous and irrational that
1o meke them applicable to her Bection 201.5 property would merely extend the

area of confusion,

IRTER VIVOS TRANSFERS.
(1) Gratuitous.

Recommendation: No change in existlng law.

Reason: The 1957 leglslation reguired consent to a gift only in
case of gifts which are in effect "will substitutes,” The ebandcnment of that
decislicon in favor of one which would require the consent of the other spouse to
all gifts of Bection 201.5 property in order to cut off the nonbarrable share
of the other spouse would not seem justified. *
(2) Por velue.

Recommendation: No change in existing law.

Reascn: Insufficient justification for iuposition of the requirement.
of jolnder by the cother spouse Iin any conveyance for value of Section 201.5
real property.

Amendment relating to Section 201.5 perscnal property would need
to be concerned only with furniture and wearing spparell etc., and such an

amendment would probably not be of sufficient importance to justify its enactment.

DECLARATION OF HOMESTEAD.

Section 201.5 real property should be treated like community property
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for purpose of homestead provisions.

Reason: This is especislly necessary since under the 1957 amendment to
Section 661 of the Probate Code, it is treeted like community property for the
purpoge of the selection of a probate homestead by the cowrt after the death

of either spouse.

DIVISION ON DIVORCE.

Recommendation: There should be a special geparate provision dealing

with Section 201.5 property authorizing the court in the case of a divoree

for any cause to divide such property in a manner which the court “deems just.”

Reason: Treating this like commnity property would create injustice
because in some cases, like desertion, it would have to be divided 50-50.
Under existing law, Section 201.5 property is treated like separate property
and the court has no power to divide it upon a divorce of the spouses apd this

is not just either,

GIFT TAX.

Recommendation: A gift of Section 201.5 property should be treated as &

gift of one-half by each spouse at the election of both of the spouses, and,

with this modification, Section 201,5 property should be treated as community

property for the purpose of the gift tax since it is s0 ireated for the

purpose of the inheritence tax.

REPEAL OF 1917 AMENDMENT TO SECTTION 164 OF THE CIVIL CODE

Recommendation: Repeal that portion of Section 16k of the Civil Code

which purports to transform Section 201.5 property into community property.
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Reason: Ieads only to confusion. 1957 amendment and proposed amendments
will deal with all rights in such property that are likely to raise any

problems.,
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EXHIBIT TII T

Revised - February 10, 1960

(38) August 20, 1959
RECCMMENDATION OF CALIFORNIA LAW REVISION
COMMISSION
relating to

Inter Vivos Marital Property Rights in Property Acquired

While Domiciled Elsewhere

Background

Married persons who move to California often bring with them
property acquired during merriage while domiclled elsewhere. BSuch
property is in some cases retained in the form in which it is brought to
thie State; in others, it is exchanged for real or perscnal properiy
here. Other married persons who never 'become domiciled in this State
purchase real property here with funds acquired during merriage while
domiciled elsewhere. The legislature and courts of this State have long
been concerned with the problem of what rights, if any, the epouse of the
perscn who originally acquired such property should have therein, or in
property for which it is exchanged, both during the lifetime of the
acquiring spouse and upon his death.

In 1957 the California Law Revision Commlssion made & number of
recommendations as to what the rights of e surviving spouse in such
property should be upon the death of the spouse who originally ecquired
the property. The bill which embodied these recommendations was passed
by the Legielature and signed by the Governor, becoming Chapter 490 of

the Statutes of 1957. At the same time the Commission requested and was
-1
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given suthority to make a study to determine what the inter vivos rights
of one gpouse should be in property acquired by the other spouse during
marriage while domiciled outside California.f This recommendation stetes
the conclusions of the Commission on thie subject.

The California Legislature's first attempt to desl with property
brought here by married persons domiciled elsewhere at the time of its
ecquisition took the form of a 1917 amendment to Section 164 of the Civil
Code which purported to convert such property into community property if
it would not have been separate property had the owner been domiciled in

California when it was acquired. However, in Estate of Thornton, decided

in 1533, the Caljfornie Supreme Court held the 1317 amendment unconstitu-
tional under the due process clause of the Fourteenth Amendment to the
United States Constitution on the ground that s epouse's ownerehip of
property acquired while domiciled elsewhere could not be substantially
medified during his lifetime merely becsuse he moved to California and
brought the property with him. Although the 1917 amendment has never
been repealed, it hes been tecitly assumed Dy both the bar and the courts

to be & dead letier pince Estate of Thornion wes decided.

legislation was enected In 1935 and in 1957 vwhich, in effect,
treats property acquired by a married person while domiciled elsewhere
substentially like community property upon his death. The constitutionality
of this legisiation has been tacitly essumed by both the bar and the courts
because of the virtually plenary power which a State has to dispose of

the assets of & decedent's estate. However, such property is generally

* Res. ch. 202, Statutes of 1957.
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considered to be the separate property of the acquiring spouse prior to
his death except insofar as Section 201.8 of the Probate Code, enscted

in 1957, places limitations on the cwner's power to ma.k-e "will substitute"
gifts of such property during his lifetime. The question with which this
recommendation ig principally concerned is whether such property should
be treated like community property for at least some purposes during the

lifetime of the acquiring spouse.

Basic Polley Considerations

It 18 arguable that all property acquired during merriage other
than by gift, devise, bequest or descent should be treated substantielly
like community property whenever the question ariees in & Californis
court, without regard to where the acquiring spouse is domiclled at the
time of acquisition or at the time of suit. Such an argument would run
about a3 follows: The upderiying theory of the coumunity property system
is that husbant and wife are essentislly a partnership insofar as the
acquisition of property during marrisge is concerned -- that both spouses
contribute in pubstantial part to the effort by which such property is
ecoumlated regardless of which of them is formally the reciplent of the
property. This theory is logicelly applicable to eny property acquired by any
married couple, without regerd to where either spouse was domiciled at the time
of acquleition. To t&ke an example, suppose that a man apd woman are married
in New York and live there for 20 years, that they then move to California
and live for a second 20 yeare and thet et the end of the LO-year pericd
they have $100,000 worth of property which was sccumileted out of the

the husband's earnings during the marryiege. The wife's contribution to
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the accumlation of the $100,000 would in 2ll probability have been
no greater during the second 20-year period than during the first. Why,
then, should a Californis court in which the question erises treast the
wife differently insofar as the property acquired before the parties
moved to California is concerned than 1t treats her with respect to
property acquired thereaftert To put the metter another way, why should
she be treated differently than s wife who is otherwise similarly
situated except that she lived in this State throughout her 40-year
marriage.

It is tre, of course, that under the lew of New York the
huegbard’s earnings during the firet 20-year period are regarded as his

separste property. This was thought by the court which decided Estate

of Thornton to preclude Cslifernmia from treating such eernings as

commnity property. But solely as a maiter of policy {leaving the
constitutional question for discussion below), why should s State which
has embraced the coommnity property system view the equitable or moral
c¢laim of the wife to & share of her husband's earnings as turning upcn
where the parties were living when the joint and ccoperative efforts by
which the property wes accumilated were expended?

The Law Revision Commission is not prepared to accept this
argument in its most extreme form -~ that is, to recommend that in all
cages coming before the courts of this State property acguired during
merriage be treated like cormunity property whether or not the persons
involved were ever dcmiciled in this State. The Commission believes
that the argument is persuasive, however, as applied to those married

persons in whom this State haes e substantial and legitimate governmental
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interest by virtue of their having become domiciled here after the property
was acquired. Accordingly, it recommends that property megquired during
marriage by & person whe is then domiciled elsewhere be treated substantially
like community property for a number of purposes {specified below) if and
when the owner and the person to whom he was married at the time of its
acquisition both become domiciled in Californis and that such property
continue to he so0 treated so long as either of the spouses remaine domiciled

in California.

Proposed legislation

The Commission does not recommend, however, tﬁat the legislature
undertake to accomplish this objective by the enactment of a single atatutory
provision similar to the 1917 amendment to Civll Code Section 164. Rather,
it recommends thet the various problems likely to arise with respect to such
property be separately considered end that severasl narrowly drawn statutes
dealing severaliy and specifically with these problems be enacted. Thue, the

Commission makes the following recommendations:

1. A new Section 164.1 should be added to the Civil Code, providing
that all real property situated in this State and all personal property
vherever gituated heretofore or after (a) acquired during merriasge by [eisker

hugberd-er-wife-or-beth]a married person vhile domiciled outside of this State

which is not community property but which would have been the commnity

property of the person scquiring it and his spouse had [sueh] the person
acquiring it been domiciled in this State at the time of its acquisition or
(b) acquired in exchange for real or personal property wherever situeted and

50 acquired becomes quasi-community property when, during such marriage, both
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spouses become domiclled in this State and, subject to the provisions of
proposed new Sections 201.4 and 201.5 of the Probate Code {which provide

for the termination of quasi-comnity property interests upon the death of
the nonacquiring spouse and the acquiring spouse, respectively), remains
guesi-community so long as either spouse remains domiciled in this State., Of

course, nothing in the proposed statute is intended to or will prevent the

husband and wife from converting quasi-comminity property into community

property or into separate property by an express oral or written agreement or

sn _implied agreement between the spouses evidenced by their conduct. [Buek-s

skatute]

Proposed Section 164.]1 would estgblish & new and distinctively

named category of marital property in California. BHowever, the substantive
effect of the proposed section [36ke2] is very limited inasmuch as most of
the rights and interests of various persons in quasi-commnity property are
established by the several statutory provisilones which are discussed below.
Under these statutes quesi-community property is trested for meny purposes
like community property; in other respects, however, it is not. This par-
ticulaﬁzed approach %o the problem differs substantinlly, of course, from
that made in the very broad 1917 emendment to Section 164 of the Civil Code.
Tt should be noted in passing that proposed Civil Code Section

16L.1 is narrower than the 1917 amendment to Section 164 in seversl important
respects: (1) Section 164.1 does not apply to resl pruperty in California
acquired by a married person domdciled elsewhere unless end until such person

*
end his spouse become domiciled in California; (£) under Section 164.1 the

* It should be nocted, however, that in its first opinion in Estate of
Thornton, the Supreme Court, by way of dictas, said: “Section 16% of the Civil
Code obvicusly can apply only where a domicile has been acquired in this state."
In re Thornton's Estate, 19 P.2d 778, 779 {1933) rev'd on rehearing sub nom.
Estate of Thormton, 1 Cal.2d 1, 33 P.2d 1 (193k4).
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property in question is quasi-commnlty property only so long ae at least one
of the spouses remains domiciled in this State whereps the transmutation of
separate property into community property effected by the 1917 amendment was
presumably intended to be permanent; and (3) under neither Section 164.1
nor Probete Code Section 201.5 18 the nonscgquiring spouse given testamentary
power over gquasi-community property.

Why should a new category of property, called "quasi-
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commmnity" property, be established? Under California law the property
with which this recommendetion is concerpmed is not, of course, esither
separate property nor community property. It 1s not separate property
within the meaning of Sections 162 and 163 of the Civil Code because it
ineludes property acquired during marriasge other than by gift, beguest,
devise or descent. It iz not commnity property within the meaning of
Section 16k of the Civil Code {epart from the 1917 amendment) because
the courts of this State have held thaet Section 164 does not apply to
property acquired by merried persons while domiciled outelde of this
State., Yet from time to time our courts are faced with the question
whether this kind of property should be treated as separate property or
as community property within the meaning of variocus statutes in which
thoee terms are used. In such cases the question hes usually been
resolved by treating the property as separate property simply because
it is not commnity property. Many such decisions have been based on
superficiel analysis and bave felled tc consider carefully whether the
purpose of the statute involved would have been better effectuated by
treating the property as commnity property. The law Revision Commission
believes that adequste analysis of legsl problems involving property
brought here by married persons is impossible unless it is recognized
that such property is different from both separate and commnity
property. The Commiesion has concluded that such recognition will be
best achieved by giving such property an Independent status end a
distinctive name. Having concluded that property of this character
should be treated for many purposes substantially like community property

during the lifetime of the ecquiring spouse, the Commiesion recommends
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thaet it be defined as "quasi-commnity property.”
2, A technical amendment should be made to Section 161 of the
Civil Code authorizing s husband and wife to hold property as quasi-
community property.
3. BSection 164 of the Civil Code, which defines commnity
property, ehould be amended in [$hree] four respects:
(a) The 1917 amendment should be repesled.
(b) Section 164 ghould define as commmnity property only
real property eituated in this State and personal property
wherever situated which is acquired during marriage by [pewrsens}

a married person demiciled in this State. The Commission does

not believe that California can properly assert the right to
determine the nature of marital property interests acguired in

real property located outside of this State. Nor does the
Commission believe that Californie should undertake to give a
married person a community property interest ir property acguired
by his spouse unless the escquiring spouse is domiciled in Californie
at the time of scquisition, even 1f the property in question is

real property situated in this State.” Celifornia does not,

* Under the legislation recommended by the Commission, the character
6f real property acquired in this State in exchange for services
will be determined eccording to the marital property system of the
state or country in which the spouse rendering the services is
domicjled. The Commisgsion sees no Justifiecation for making =
distinction as to the marital interests. in real property acquired in
this State by a person domiciled in another state merely because the
property is acquired in exchange for services instead of by purchase
with money pald for services rendered in Californis.
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in the opinion of the Commission, have sufficient interest in
the maritel property rights of nondomiciliaries to justify the
application of ite commnity property system to them as against
the marital property system of the state or country in which
they live. Rather, our courts sbould contimie to spply in
such cases Californie's long-standing policy of giving the
nonacquiring espouse the same maritel property interest in
property acquired here as he or she had in the considerstion

pald for the property.

{c) A provision should be edded to Section 164 to abolish

the rule of lew or presun?jion that the domicile of the wife is

that of her husbend. The Commission believes that separate

' domiciles of husband and wife should be recognized for the

purpose of determining marital property interests and that

the law of the domicile of each spouse should govern the

marital property interests in his acqulsitions.

{d) The provisions of Section 164 relating to presumptions
and to the pericd of limitations on actions to establish that
real property acguired by a married woman is commnity property
should be transferred to a new Section 164.3 of the Civil Code.
This will not only simplify Section 164 but will also give the
provisions relating to presumptions an independent status,
thus meking them applicable in all cases, not merely in those
cages in which the property was acguired by a married person

while domiciled in this State.
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L, FNew Sections 172¢ end 1724 of the Civil Code should be
enected to subject the spouse who originaliy acquired quasi-commnity
property to the same limitations with respect to inter vivos transfers of
such prope_rty as are applicable to the husband in respect of cocmmunity
property. In lte deliberations on this matter the Commission considered
vwhether the husbend should be‘ given the same powers of mansgement and
control with respect to all quasi-commmnity property, including that
originally acquired by the wife, as he enjoys with respect to all
comminity propexrty. To have so provided would, of course, have made
quasli-commnity property more like community property than is the case
under proposed Sections 172¢c and 1724. However, to have given the

husband management and control of property originally acquired by the
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wife would have involved a more direct clash with Estate of Thornton than will

be precipitated by Sections 172c and 1721 (see discussion of their constitution-
ality _:Lg_fr_;_g._) s does not seem to be necessary to provide adequate protection of
the husband's maritel property rights, and is & more substantisl interference
with the inter vivos rights of the wife in such property than the Comaission
belleves would be justifiable.

It will be noted that proposed Sections 172c and 1724 go conaiderably .
further by way of limiting the power of the acquiring spouse to make an effective |
inter vivos transfer of guasi-community property than does Probate Code Szetion
201L.8 which was enacted upon the recommendation of the Commission in 1957.

Probate Code Section 201.8 is, therefore, repealed by the legislation proposed

by the Commiesion,

5. Sections 1238 and 1265 of the Civil Code should be amended to
treat quasi-community property like community property insofar as declared
homesteads are concerned, Since in the eyes of a cammunity property state
quasi-community property is regarded as having been accumulated through the
Jjoint efforts of the spouses it is logical to treat it for purposes of creating
a homestead like other property held by them in cne form or snother of common
ownership rather than like separate property. The 1957 legislation reccmmended
by the Commission similarly revised Section 661 of the Probate Code which
governs the creation of probate homesteads.

6. Bection 146 of the Civil Code should be amended to authorize a
divorce court to treat quasi-comunity property like commmnity property for
purposes of division on diverce. Here again the property in question, having
been acquired during marriage, is more like community property than separate

property in the eyes of a community property state.
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T. A new Section 201l.4 of the Probate Code should be enacted to
provide formally for the termination of the community property iﬁteres‘b of the
nonacquiring spouse upon his death prior to that of the spouse who acquired the
property. No such provision has been necessary heretofore inasmuch as the
nonacquiring spouse has no interest in quasi-commnity property during his
1lifetime if he predecespes the acquiring spouse (save some minimal interest
may be thought to exist by virtue of the fact that Probate Code Section 201.8
inhibits the power of the secquiring spouse to make "will substitute” inter
vivos transfers of such property). The effect of the new legislation herein |
proposed is to give the nonacquiring spouse a substantial "bundle of rights”
in such property. It seems necessary or at least desirsble to provide by
statute for the termination of such rights upon his death. Probate Code Section
201.%4 does this by restoring the property to its stetus as the seperate property
of the acquiring spouse,.

8. BSection 201.5 of the Probate Code should be amended to limit it
in terms to the disposition of guasi-community property upon the death of the

spouse who originelly scquired it [~w-] ¢ Wwhether or not such gpouse is

domiciled in this State at the time of his death. [Weither-ihis-amendmeni-now]

The substitution of the term “quasi-commmity property” for the lengthier
provision heretofore necessary to define the scope of Section 20l1.5 is not
intended to make eny substantive change.[therein]

9. Section 201.6 of the Probate Code should be amended to exclude
quasi-community property therefrom. Thus, Section 201.5 rather then Sectica
201,6 will be applicable in such a situation as the following: H acquires

property during marriage while domiciled in New -
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York; ke and his wife then become domiciled in Californis and H
acquires reel property here with the funds brought from New York; H
then leaves his wife and becomes domiciled in Florida but the wife
remains domiciled in Californie; H dies leaving a will purporting to
give the real property to his son A. Since the wife remained domiciled
here California contimues to have a pubstantial interest in treating the
property as quaesi-commnity property rather then relegating the wife to
such right to claim agaipst H's will ag she would have under the law of
Florlda.

10. Probate Code Section 228 should be emended to make it
applicable to guasi-community property of the decedent and a previously
deceased spouse originally scquired by the previously deceased spouse.
Here egain the property in questiocn, having been acquired during marriage,
is in the eyes of s community property state more enslogous to community
property, to which Probate Code Section 228 is applicable, than it is to
separate property which is governed in this respect by Probate Code
Section 229. The Commission recommends, however, that nelther Section
228 nor Section 229 bve mede applicable when the nonacquiring spouse
predeceases the spouse who acguired the property. In this situstion the
later-dying spouse originally acguired the property as his then
"seperate” property and the Commission does not believe that the
collateral heirs of the nonacquiring spouse should be gliven any rights
in it. To put the matter another way, the besic purpose of the legisla-~
tion herein proposed and that enected in 1957 ie to give the nonscquiring
spouee most of the benefits of California's commnity property system.

This purpose does not require that the relatives of the nonacquiring
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gpouse also be given the benefits of that system .

11. Sections 15301 end 15302 of the Revenue and Taxation Code
should be amended to trest guasi-community like commumity property for
puwrposes of the California gift tax. Since in the eyes of & community
ﬁroperty state the nonacquiring spouse is regarded as having contributed
substantially to the acquisition of such property, the same reasons
which justify exemption of one-half of the property from tax in the
case of & gift of community property by one spouse to the other would
appear to be applicable to a similar gift of quesi-community property.
Analogous reaponing Justifies treating e gift of qussi-community property
to a person other than either of the spouses as being made cne-half by
each spouse.

12. A new Section 15303.5 should be added to the Revenue
and Taxation Code to éxampt from the gift tax a transfer of quagi-
cormunity property inte community property. The effect of tae several
recopmendsations made herein 1g to treat quasi-community property sub-
stantially like community property. Thls being sp, the change made in
the "bundle of rights" of elther spouse by the conversion of the
property into true community property would sppear toc insignificent to
Justify a gift tax.

13. S8ection 13555 of the Revenue and Texation Code, which
providea for the lmposition of the inheritence tax on transfers of quasi-
compunity property upon the death of the scquiring spouse, should be
amended to make it inappliceble upon the death of the nonacquiring
spouse, This reflects the distinetion taken by Sections 201.h and 201.5

of the Probate Code with reapect to the effect of the death of the
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nonacouiring spouse and of the ecquiring spouse, respectively, on
guasi-community property. Where the nonacquiring spouse dles first

the property simply reverts to its originel status as separate property
by virtue of Section 201.4. This termination by death of the "bundle
of rights" of the nonacquiring spouse does not appear to the Commission
to be & subatantial enough enhencement of the property rights of the
surviving acquiring spouse to warrant the imposition of the inheritance
tax.

14, Section 13554.5 of the Revenue and Taxetion Code, which
provides for the impoeitlon of the inheritance tax on certain inter
vivos transfers, should be amended insofar as it applies to quasi-
commnity property to conform to the proposed revision of Section 13555 -
that is, to exempt from the tax trensfers made to the spouse who originally

acquired the property by the other spouse,

Constitutionality of Proposed Legislation
The Law Revision Commission recognizes, of course, that doubt

may be expressed by scme as to whether the legilslation which it proposes

is constitutionel in light of Bgtate of Thornton. This question can

only be anawered, the Commission believes by analyzing separately each
of the statutes which it recommends to determine whether the application
of that statute to property acquired by a married person while domiciled
elsevwhere pnd-breught-te-Califernialwhen he moves here would be held
invelid by the courts of this State or of the United States.

It seems too clear for argument that no substantial due

process guestion would be presented by the enactment of proposed Civil Code
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Section 164.3, Probate Code Secticn 201.% or Revenue and Taxaticn Code
Section 15303.5, by the proposed amendment of Civil Code Sections 161

and 164, Probate Code Sections 201.5, 201.6 and 228 or Revenue and
Texation Code Sectioms 13555, 13552.5, 1355L4.5, 15301 and 15302 or by

the repeal of Probate Code Seetion 201.8. In none of these ceses would

& substantial disturbance of "vested rights" be involved. Nor, does the
Commisslon believe, is it likely that sny or all of these statutes would
be held fto viplate the principle of equal protection of laws insofar as
they treat guasi-commmnity property differently than separate property

or cammunity property for specific purposes. The fact that quasi-community
property is acquired during marriage by one domieiled cutside this State
and that the owner subsequently becomes damiciled in California differentiates
such property from either separate property or coemunity property and thus
provides a rational basis for the elsssificetions made in the statutes
recommended by the Commission.

Little if any more substantial constitutional questions would
apeear to be ralsed by the proposed amendment of Civil Code Sections 1k6,
1238 and 1265, While California dces not presently divide separate
property upen divorce other states do so and no cne appears 1o have
guestioned the constitutionelity of such state action. Similarly, while
California has historically distinguished between community property and
separate property insofar as the devolution upon deeth of declared
homesteads 1s concerned, no resson appears why the State could not,
consistently with due process, abolish this distinction and treat all
types of property the same for this p\:rpo'se. Treating guasi-community

property like community property is merely a step in this direction. And
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here, again, there would appear to be sufficient factual differences between
separate property and quasi-community property to warrant the distinctions
taken between them in the legislation proposed by the Commission insofer as
the principle of equal protection of the laws is concerned.

There remains the question of the constitutionality of proposed new
Sections 16k.1, 172c and 1723 of the Civil Code, These sections, taken
together, establish the most substantial restrictions upon the owmership of.
quasi-comunity property during the lifetimejof the acquiring spouse. Perhaps
they would have been regarded as unconstitutional by the court which decided

Estate of Thornton. But Egtate of Thornton is the only case of which the

Commission is eware on the point which it decided. In Paley v. Bank of

America, 159 Cal. App.2d 500, 324 P.2d 35 (1958) the court held that Section

201.5 of the Probate Code {as it read prior to 1957} did not give 8 pre-deceased

spouse testamentary power over property of the surviving spouse which would be
quasi-community property under the Commission's reccmrendation. However, the .

court went on to say, following the reascning of Istate g Thernton that such &

statute would be unconstitubional, The Commission does not, however, recoamuend

that a pre-~deceased spouse be glven testamentary power over guasi-community

Izoperty originally acquired by the surviving spouse. The Commission and its

research consultant have found no decision of the United States Supreme Court
or of the courts of any other Staete which holds that a State mey not comstitu-
tionally apply its marital property law to property brought to that State by a
married person who deliberately chooses to become domicliled there. Moreover,
it seems reasonably clear that the due process and equal protection clauses of
the State and Federal Constitutions have considerably more restricted scope

today, insofar as the invalidation of economic legislation is concerned, than
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they were thought to have in 1933 vhen Estate of Thornton was decided, The

lLaw Revision Commission believes, therefore, that proposed Sections 164.1,

172c and 1724 would not be unconstitutional if enacted. This seems particularly
clear with respect to the application of these sections to cases in which
property brought to thie State by married persons is used to acquire property
here at a time when the owner 1s domiciled here, At most, the Comnission
believes, the constitutionality of proposed Sections 164.1, 172c and 1724 of

the Civil Code presents = close question which the Leglslature would be perfectly

Justified in leaving to the courts to decide if and when the occasion arises.
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EXHIBIT IV

Proposed Legisletive Bill Relating to Inter Vivos Rights in

Quasi-Comunity Property

Rote: In secticma of existing law, changes are shown by atrike out

type (deleted material)and underscoring (new materisl). In new sections,

chenges from previous version of statute are shown by strike out type for
deleted material and underscoring for new material., Sections not contained
in the previcus draft are indiceted by the designation "NE{" in the mergin

next to the section,

An act to add Sections 164.1, 164.3, 172¢, 1723 and 687.5 to the Civil Code,

to smend Section 1hk3, 146, 148, 149, 161, 164, 172p, 682, 686, €87, 1230

and 1265 of sald code, to add Secticns 201.4 and 1435.17a to the Probate

Code, to amend Sections 21, 201.5, 201.6, 228, 206.L, 601, 661, 663,
1435.1, 1435.4, 1435.8, 1435,12, 1435.15, 1435.16, 1529 and 1557.1 of

said code, to repeal Section 201.8 of said code, to add Section 15303.5

to the Revenue and Taxation Codelto amend Sections 13552.5, 13554.5,

13555, 15301 and 15302 of gaid code, and to provide a savings clause,

2ll relating to property acquired by married persons.

The pecople of the State of Califorria do emact ag follows:




SECTICON 1. BSection 161 of the Civil Code i1s amended to read:

161, May-be-jeimt-bensntoy-eber A husband and wife may hold property
as joint tenents, tenants in common, or as commmity property or quasi-

comunlty property.

SEC. 2. Section 164 of the Civil Code is amended to read:

16k. Subject to Section 16k.3 of this code, all other real property

sitvated in this Stete and all personsal property vherever situated acquired

[afbar] during marriage by [either-busband-er-wifey-or-bothy ] & married person

while domiciled in this State is commumnity property. [imelwdimg-real-prepersy

situsted-in-this-Biate-and-personal-preperiy-wherever-situasedy-heretofore
er.herenfier-aequired-while-denieiled-elsevwhere;-whick-veuld-net-have-been
the-saparate-property-of-either-if-aequived-while~domieiled-in-this-Statey-is
seEmuRity-properéy-but-vhenever-any-real-or-pergenal-prepertyy-or-any-intevest
therein-or-encunbranee-therecny-is-aequired-by-o-morried-vweman-by-an
tpapent-in-wribingy ~the-presumpbion-in-thab-the-sane~-ig-her-geparate
prepertyy-and-if-nequived-by-cueh-prrried-weman-apd-any-sbher~parson-the
presumption-is-that~she-taken-the-part-aequived-by-hery-ag-tepant-in-commen;y
unless-a-d1fferent-intention-is-eupressed-in-the -instrument ¢ -exeepb; ~tkat
wheR-any-of-oush-preperty-is-sequired-by-the-kusband-and-vife-while-demieilied
in-thig-Skabe-by-an-instrumens-~in-whieh~-they-are-deseribed-ag-huaband-and
wifey~-unless-a~different-intenbion-is-enpressed-in-the -ingtrumenty-ihe

presumptien-is-that-puch-preperiy-is-the~ecamuniby-preperty-of -satd-kusbansd
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and-wifev--The~presurpbiens-in-this-soebion~-mentioned-are-copalusive -in-faver
ef-any-persen-deating-in-geed-faith-and.-for-a-valuable-eopsidevation-with
such-mapried-venan-or-her-legal ~repregentatives-or-pueceessers-in-itndepesty
ard-regardless-of-apy-ehange-in-hor-mavital-sbatus-afber-asquisition-of-said
Prepartye

Ir-eases-where-a-married -womAR-RAG-e0EVeYedy-67-hali-horoafior-conveyy
real-preperiy-which-ashe-aequired-prior-5o-May~19y-1880-the-hushandy-ev-his
hoivs-er-assignsy-of-sueh-married-wewany -shalti -be-barred-fron- esmenaing-oxr
meirtanining-any-setien~-te-ghow-thaé-said-real-preporiy-was-gonmupity-properiyy
eF-io~rooover-sald-real-propersy-fran-and-aftor-ene-year-frem-the-fiiing-fopr
reeord-in-the-recoprderis~-offine-of-ruch-ecaveyaneesy-respeetivelyy

In determining the domicile of a wife under thizs section the court shall

not apply a rule of law or presumption that the domicile of a wife is that

of her husband.

As used in this section, "real property"” includes leasehold interests

in real property.

,-‘f ‘.

SEC. 3, Section 164.1 is added to the Civil Code, to read:

164.1. All real property situated in this Stete and all perscnsel
property wherever situated heretofore or hereafter {a) acquired during merriage

by a married person [edther-kusbend-ew-wife-e¥-both] vwhile domiciled outside

of this State which is pot community property but which would have been the

community property of the person acquiring it end his spouse had [suen] the

person acguiring it been domiciled in this State at the time of its amcquisition
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or {b) acquired in exchange for real or personal property wherever situated j
and so acquired, becomes guasi-community property when, during such marriage,
both spouses hereafter become domiciled in this State and, subject to the

provisions of {Frobate-Gede] Sections 201l.4 and 201.5 of the Probate Code,

remains gquasi-commmity property so long as elther spouse remains domiciled

in this State.

Except as otherwise provided in Sections 143, 146, 148, 149, 161, 164,

16h.1, 1643, 179, 172c, 1724, 682, 666, 687, 687.5,1238 and 1265 of the

Civil Code, in Sections 21, 201l.k, 201.5, 201.6, 228, 296.L, 601, 661, 663,

1435.1, 1b435.4, 1435.8, 1435.12, 1435.15, 1435.16, 1435.17a, 1529 and 1557.1

of the Probate Code and in Sections 13552.5, 1355k.5, 13555, 15301, 15302 and

15303.5 of the Revenue and Taxation Code, quasi-community property shall be |

C considered and treated the same es separate property.

In determining the domicile of a wife under this section the court shall
not apply a rule of law or presumption thet the domicile of a wife is that of

her husband.

As used in this sectlon resl property includes leasshold interests in

real property.

SEC, 4. BSection 164.3 is added to the Civil Code, to resd:

164.3. Whenever any real or personal property or any interest therein

or encumbrance thereon is zcguired by a married woman by an instrument in

writing, there is a presumption that the same is her separate property., If

such property is acquired by a married women and any other person by an ;

C
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instrument in writing, there is a presumption that she takes the part acquired
by her as a tensnt in common, unless a different intention is expressed in '
the instrument; provided, that when eny such property is acguired by husband
and wife by an instrument in which they are described as husband and wife, there
is a presumption that such property i1s the community property of the husband
and wife, unless a different intention is expressed in the instrument.

The presupptions menticned in this section are conclusive in favor of
any person deeling in good faith end for a valuable consideration with such
married woman or her legal representatives or successors irn interest, and
regardless of any change in her marital status after the acquisition of the
property; in all other ceses the presumptions are disputable.

In cases vhere a married weman has conveyed, or shall hereafter convey,
real property which she acquired prior to May 19, 1889, the husband of such
married woman, or hie heirs or assigns, sre barred from comeencing or meintain-
ing any action to show that the reel property was community property, or to
recover the real property from and afier one year from the filing for record [

in the recorder's office of such conveyances, respectively.

8EC. 5. Section 172¢ is added to the Civil Code, to read:

172c. The spouse who origlnally acquired quasi-conmunity personal
property bas the management and control of such property, with like absolute :
power of disposition, other than testamentary, as he has of his separaste l
estate, [¢-previdedy-kowevery] except that he camnct, without the written

censent of the other spouse [y} :
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(a) Make a gift of such property. [y-ew]

_(_131 Dispose of [4he-same] such property without & valuable considera-

tion., {y-er]
(c) Sell, convey or encumber any such property which constitutes
furniture, furnishings or fittings of the home or clothing or wearing apparel

of the other spouse or the minor children.

SEC. 6., Section 1T is added to the Civil Code, to read:

1723. (1) The spouse who originally acquired guasi-community real
property has the management and control of such property [y] 3 but, except as
otherwise provided in subsections (2), (3) and (4) of this section, the other

spouse, elther personally or by duly authorized agent, must join wlth the
acguiring spouse in executing any instrument by which such real property or
any interest therein is leased for a longer period than one year or is scold,
conveyed or encumbered.

{2) [3-previdedy-hewevery-that-{a)-nething-herein-contained-shall-be

esnstyued-te] This section does not apply to & lease, mortgage, conveyance

[y] or transfer of real property or of any interest in real property between
husband and wife. {3-end-{b)]

{3) The sole lease, contract, mortgesge or deed of the [kusband] spouse
holding record title to such reel property to a lessee, purchaser or encum-
brancer, in good faith without knowledge of the marriage relation [shali-be]

is conclusively presumed to be valid.

_&2 Ho action to aveid sny instrument menticned in this section
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affecting any properiy standing of record in the name of either spouse alone,
executed by him alone, shall be commenced after the expirstlon of one year from

the filing for record of such instrument in the recorder's cffice in the

county where the land is situate.

SEC. 7. BSection 1238 of the Civil Code is amended to reed:

1238. If the claimant be married, the homestead may be selected from

the commurnity property, the guasi-commnity property or the separste property

of the husbend or, subject tc the provieions of Section 1239, from the property
held by the spouses as tenants in compmon or in joint tenency or from the
geparate property of the wife. When the claimant is not married, but is the
head of a family within the meaning of Section 1261, the homestead mey be
selected from any of hie or her property. If the clsiment be an unmarried
perscn, other than the head of a family, the homestead may be selected from
any of his or her property. Property, within the meaning of this title,
includes any freehold title, interest, or estate which vests in the claimant
the immediate right of posseesion, even though such a right of possession is

not exclusive.

SEC. 8. Section 1265 of the Civil Code 1s siended to reed:

1265. From and after the time the declaration is filed for record, the
premises therein described constitute a homestead. If the selection was made

by & married person from the community property, the guasi-commnity property

or from the separate property of the spouse making the selection or Joining

==




therein and if the surviving spouse has not counveyed the homestead to the
other spouse by a recorded conveyance which failed to expressly reserve his
homestead rights as provided by Section 1242 of the Civil Code, the land so
selected, on the death of either of the spouses, vests in the survivor, subject
to no other liability than such as exists or has been created under the
provisions of this title; in other cases, upon the death of the person whose
property was selected as e homestead, it shall go to the helrs or devisees,
subject to the power of the superior court to assign the seme for a limited
period to the femily of the decedent, but in no cese shall it, or the products,
rents, issues or profits therecf be held liable for the debis of the owmer,
except as provided in this title; and should the homestead be sold by the
owner, the proceeds arising from such sale to the extent of the value allowed
for a homestead exemption as provided in this title shall be exempt to the

owner of the homestead for a period of six monthe next following such sale. i

SEC. 9. Section 143 of the Civil Code 15 amended to read:

NEW 143, | CoMMINITY- AND-BEPARATE- PROPEREY - MAY - BE- SWBS RSTTH- 16— SUPFORY

AND- ERUCATE- CHIRPRFNy] The comminity property, quasi-commnity property and the

separate property may be subjected to the support and education of the children

in such proportions as the court deems just.

SEC. 10. Section 146 of the Civil Code is amended to resd:

146. In case of the dissolution of the marriage by decree of a court

of competent jurisdiction or in the case of Judgment or decree for separate -
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maintenance of the misband or the wife without dissolution of the marriage, the
court shall make an order for disposition of the commmnity property and the

quasi-commnity property and for the assignment of the homesiead as follows:

One. If the decree is rendered on the ground of adultery, incurable

insanity or extreme cruelty, the commnity property and the quasi-community

property shall be assigned to the respective parties in such proportions as
the court, from all the facts of the case, and the condition of the parties,
may deem Just.

Two. If the decree be rendered on any other ground than that of
sdultery, incursble insanity or exireme cruelty, the community property

and the guasi-community property shall be egually divided between the parties.

Three. If a homestead has been selected from the community property

or the qussi-cormunity property, 1t may be assigned to the party to whom the

divorce or decree of separate maintensnce is granted, or, in ceses where 2
divorce or decree of eeparate maintenance is granted upon the ground of
incursble insanity, to the party agalnst whom the divorce or decree of separate
maintenance is granted. The assigrment may be either absolutely or for s
limited period, subject, in the letter cese, to the future disposition of the
court, or it mey, in the discretion of the court, be divided, or be sold and
the proceeds divided.

Four. If a homestead has been selected from the separate property of
either, in cases in which the decree is rendered upon any ground other than
incuresble insanity, it shell be assigned to the former owner of such property,
subject to the power of the court to assign it for a limited period to the
party to whom the divorce or decree of separste maintenance is granted, and in

cases where the decree 1s rendered upon the ground of incurable insanity, it

“Ger




C shall be assigned toc the former owner of such property, subject to the power of
the court to assign it to the party asgainst whom the divorce or decree of

separate maintenance iz granted for a term of yesrs not to exceed the life of

such party.
This section shsll not limit the power of the court to meke temporsry

assigment of the homestead at any stage of the proceedings.
Whenever necessary to carry out the purpose of this section, the court
may order & partition or sele of the property and a division or other disposi-

tion of the proceeds.

SEC. 11. G8ection 148 of the Civil Code is amended to read:

NEW 148. The disposition of the comminity property, quasi-community property
|
—
- and [of] the homestead, as sbove provided, is subjlect to revision on appeal in

agll particulars, inciuding those which are stated to be in the discretion of

the court.

SEC. 12. B8ection 149 of the Civil Code is amended to read:

pu)ol) 149. When service of summons is mede pursuant to the provisions of
Sections 412 and 413 of the Code of Civil Procedure upon a spouse sued under
the provisions of this chapter, the court, without the ald of attachment thereof
or the appointment of a recelver, shall have and may exercise the same
Jurisdiction over:
Sg}_ The community real property of the spouse so served situated in
this State ag it has or may exercise over the community resl property of a
C gpouse sued under the provisions of this chapter end personally served with

process within this State.
-10=-




C (b) The quasi-community real property of the spouse so served situated

in this State as it has or may exercise over the quasi~-community real property

of e spouse sued under the provisions of thils chapter and perso gerved

with process within this State.

SEC. 13. Section 21 of the Probate Code is amended to read:

NEA 21. Every person of sound mind, over the age of 18 years, may dispose

of community and quasi-commnity property by will to the extent provided in

Chapter 1 of Division 2 of this code.

SEC. 14. Section 20i.h4 is added to the Probate Code, to resd:
20).4. Upon the death of any married person, the surviving spouse
C holds any quasi-commnity property originally scquired by such surviving spouse
free of any quasi-commnity property interest which the decedent had therein
at the time of his death and such property becomes the separate property of

the surviving spouse.

SEC. 15. BSection 201.5 of the Probate Code is amended to read:

201.5. Upon the death of any married person demieiled-im-this-Siste

one-half of she-faliewing-prepersy-in-his-eséate any quasi-commnity property

originally acquired by the decedent shall belong to the surviving spouse and

the other one=half of such property is subject to the testamentary disposition
of the decedent, and in the ebsence thereof goes to the surviving spouses--aid
perssmal-preperiv-wherever-situnked-apd-all-reed-nropeviy- situsted-in-thia
Bake-herebofore-ar-Rereafter-(al-aequired-by-she-deeedens-vhile-domdetled-
C edgevhepe-which-would-have-hien-ike-eammuity-propersy-of-deacedents-and-he
-11-




surviving-speuse-had-ihe-deeedens~-been-demteiled-in~-this-Fiake-at-the~time-of
ita-aequietiion-or-{b)-nequirel-in-exehnnge-For-real-ar-persenal- property
Wherever-gdtuated-and«ge-aequivedy A1)l such property is subject to the

debts of the decedent and to administration and disposel under the provisjious
of Division 3 of this code. As-used~-in-this-seetion-persenai-propersy-dees-red

inelude-gnd~real-proveriy-does-ineinde-leasehnld-inderesta~in-real-propersys

S8EC. 16. Section 201.6 of the Probate Code is smended to read:

201.6. Upon the death of any married person not domiciled in this
State who leaves a velid will disposing of real property in this State which

is not the community property or the quasi-community property of the decedent

and the surviving spouse, the surviving spouse has the same right to elect to
take a portion of or interest in such property against the willi of the
decedent as though the property were situated in decedent’s domicile at death.

As used in this section real property includes leasshold interests in real

property.

SEC. 17. Section 228 of the Probate Code is amended to read:

228. If the decedent leaves neither spouse nor issue, and the estate,

or any portion thereof was community property of the decedent and a previously

deceased spouse, or was quasi-community property of the decedent snd a previously

deceased spouse origineliy acquired by such previcusly deceased spouse, and

belonged or went to the decedent by virtue of its community or guasi-community

character on the death of such spouse, or came to the decedent from sald spouse

by gift, descent, devise or bequest, or became vested in the decedent on the

~12-




death of such spouse by right of survivorship in e homestead, or in e joint
tenancy between such spouse ard the decedent or was set aside as & probate
homestead, such property goes in equal shares to the children of the deceased
spouse and their descendants by right of representaticn, and i1f none, then

one~half of such community or quasi-commnity property goes to the parents of

the decedent in equal shares, or if either is dead to the survivor, or if
both are dead in equal shares to the brothers and sisters of the decedent

and their descendants by right of representetion and the other helf goes to
the parents of the deceased spouse in equal shares, or if either is dead to
the survivor, or if both are dead, in equal shares to the brothers and sisters

of said deceased spouse and to their descendants by right of representation.

SEC. 18. Section 201.8 of the Probate Code is hereby repealed.

SEC. 19. Section 296.4 of the Probvete Code is amended to reed:

NEW 296.4. Where a husband and wife have died, leaving community or quesi-

commnity property and there is no sufficient evidence that they have died
otherwise than simulteneously, one-half of all the community or quasi-
commnity property shall be administered upon, distributed, or otherwise
dealt with, as 1f the husband had survived snd as if said one-half were his
separate property end the other one~half therecf shall be administered upon,
distributed, or otherwise dealt with, as if the wife had survived and as if

said other one-half were her separate property, except ae provided in Section
296.3.

8EC. 20. Section 601 of the Probate Code is amended to read:
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601. The inventory mast show, so far as the same can be ascertained

by the executor or administrator [-y-] :

NEW {8) What portion of the property is commnity property [-y-] ;

(b) What portion of the property is quesi-community property

originelly acguired by the decedent;

{c) What portion of the property is guasi-commnity property

originally acguired by the spouse of the decedent; and

{4) what portion of the property is separate property of the decedent.

SEC. 21. Section 661 of the Probate Code i# emended to read:

661. If no homestesd has been selected, designated and recorded, or
in case the homestead was selected by the survivor out of the separate property
of the decedent, the decedent not having Joined therein, the court, in the
mermer hereinafter provided, must select, designate and set apart and ceuse
to be recorded a homestead for the use of the surviving spouse and the minor
children, or, if there be no surviving spouse, then for the use of the minor

¢hild or children, out of the community property or quasi-community property

[te-whieh—gaeﬂan—&@&.vs-ei-this—esae-ia-ap?iieabie] or out of resl property

owned in common by the decedent and the person or persons entitled to have the

homestead set gpa.rt, or if there be no community property or gquasi-commnity
property [6e-whieh-Eection-201v5-af-this-eode-ic-appiieabie] and no such
property owned in common, then cut of the separate property of the decedent.
If the property set apart is the separate property of the decedent [y-othew
than-properiy-ta-vhieh-Geetinn~-203 5 -of-this- ende-i9-appiieabley] the court

can set it apart only for a limited period, to be designated in the order,

=1l




and in no case beyond the lifetime of the surviving spouse, or, as to & child,
beyond its minority; and, subject to such homestead right, the property remains

subject to administration.

SEC. 22. B8Section 663 of the Probaste Code is smended to read:

663. If the homestead selected by the husband and wife, or either
of them, during their coverture, and recorded while both were living, other
than a married person's separate homestead, was eselected from the commnity

or quasi-commmnity property, or from the separate property of the person

selecting or joining in the selection of the seme, and if the surviving spouse
has not conveyed the homestead to the other spouse by a recorded conveyance
which failed to expressly reserve his homestead rights as provided by

Section 1242 of the Civil Code, the homestesd vests, on the death of either
spouse, absolutely in the survivor.

If the homesfead wan selected from the separate property of the decedent
without his consent, or if the surviving spouse has conveyed the homestead to
the other spouse by a conveyance which failed to expressly reserve homestead
rights as provided by Section 1242 of the Civil Code, the homestesd vests,
on death, in hia heirs or devisees, subJect to the power of the court to set
it apart for a limited pericd to the family of the decedent ss hereinashove
provided. In either case the homesteed is not subject to the pesyment of
any debt or liebility existing ageinst the spouses or either of them, at

the time of the death of either, except as provided in the Civil Code.
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SEC. 23. Section 172b of the Civil Code is amended to read:

17T2b. Where one or both of the spouses is incompetent, the procedure

for dealing with and disposing of commnity property and guasi-commmity

property is prescribed in Chepter 24 (commencing with Section 1435.1) of

Division 4 of the Probate Code.

SEC. 2k, Section 1435.1 of the Probate Code is amended to read:

1435.1. Where real or personal property or any interest therein or lien ar

encumbrance thereon is owned by husband and wife as community or guasi-

community property, or as community or quasi-community property or separate

property subject to a homestead, and one or both of the spouses 1s incompetent,
such property, interest, lien, or encumbrance msy be sold and conveyed,
assigned, trensferred or exchanged, conveyed pursuant to any pre-existing
contract, encumbered by pledge, deed of trust or mortgage, leased, including
& lease for the exploration for and production of oil, gas, minerals or

other substances, or unitized cor pooled with other property for or in
connection with such exploration and production, or assigned, transferred

or conveyed, in whole or in part, in compromise, composition or settlement

of any indebtedness, demand, or proceeding to which such property may be
subject, or any easement therein or therecver conveyed cor dedicated, with

or without consideration, to the State or any county or municipal corporation
or any distriet or to any persom, firm, sssociation, or pubiic or private
corporation; all in the manner provided in this chapter, notwithstanding

the provisions of Section 172a, 1724, 1242 or 1243 of the Civil Code.

Nothing herein is intended to or shall affect:

.
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Lgl The husband's management and control of communlty personal
property unless he is incompetent as hereinafter defined.

(b) A spouse's management and comtrol of quasi-commnity persopal

property under Section 17f8c of the Civil Code unless such spouse is incom-

petent ag hereinafter defined.

SEC. 25. Section 1435.L of the Probate Code is amended to read:

1435.4. The petition shall be verified and filed in the superior court
of the county in which the real property, or some part therecf, or which is
subject to the lien or encumbrance affected, is situated, or, if the proceed-
ing affects only persopal property other than a lien or encumbrance on real
property, in the superior cowrt of the county in which the spouses or either
of them reside or in which a guardiasn for either spouse has been appointed;
and shall set forth the following:

(a) The name, age, and residence of both spouses and, if ome or both
of them has been adjudged incompetent, the fact of such adjudication,
otherwise the facts establishing incompetency.

(b) The name of the guardisn, if any, and the county in which the
guardianship proceeding is pending, and the court mumber of said proceeding.

{c) The nemes and addresses of the adult relatives of the incompetent
person or persons within the gecond degree residing in this State, other
than a spouse, if such pames end addresses are known to the petitioner.

(@) An allegation as to the status of the property described in the

petition, whether (1) homestead or (2) community or gussi-community or (3)

both. In case of quasi-commnity property, the name of the spouse originally

~17-




M

acquiring such property shall also be specified,

() The estimated value of the property.

(£) A sufficlent legel descripticn of the property.

(g) The terms and conditions of the proposed transaction, including
the names of all parties thereto.

(r) Such facts, in dddition to the incompetency of the spouse or
spouses, as may be relled upon to show that the order sought is for the
advantage, benefit, or besit interests of the spouses or thelr estates; or
for the care and support of either of them, or of their minor child or children,
or of such members of their families as either of them may be legally obligated
to support; or to pay taxes, Interest or other encumbrances and charges for

the protection and preservation of the homestead or the commmity or quasi-

community property.

2FC. 26. Section 1435.8 of the Probate Code is amended to read:

1k35.8. If it appears to the court that sald property 1s the homestead

or commnity or guagi-community property of the spousee, and if it aslsc

appears that a spouse is or the spouses are then incompetent or has or have
been sc found under Division 4 or Division 5 of this code and has not or

have not been restored to capacity, it shall sc adjudge. If it further appears
to the court that the petition should be granted it may then so order and
authorize the petitiocner to do and perform =ll acts and execute and deliver

all papers, documents, and instruments necessary to effectuate the same.
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SEC. 27. Section 1435.12 of the Probate Code is smended to resd:

1435.12. If = sale is made upon a credit in pursusnce of the order,
the petitioner must take the note or notes of the person to whom the sale
is made for the amount of the unpaid balance of the purchese mcney, with
such security for payment thereof as the court shall by order approve.
Such note or potes shall be made payable to the petitioner or if his petition
was made as guardian, then msde paysble to him as such gusrdian.

The proceeds, rents, issues and profits of community property dealt
with or disposed of under the provisions of this chapter, and any property

taken in exchange therefor, shell be community property; the proceeds, rents,

issues and profits of quasi-community property dealt with or disposed of

under the provisions of this chapter, and any property taken in exchange

therefor, shall he gquasi-community property; and the proceeds of sale of

homestead property and any property tasken in exchange therefor, or acguired
with such proceeds with court approval, shall enjoy the exemptions prescribed
in Sections 1265 and 1265a of the Civil Code; provided, in the case of
property so taken or acguired, the declaration required by said Section 12652

is made by the petitioner, with leave of court.

SEC. 28. Section 1435.15 of the Probate Code is amended to read:

1435.15. As an alternative to the procedure elsewhere in this chapter
prescribed, where there is a guardisn of the respective estates of one or both
of the spouses, the court having Jurisdiction of the or either such estate
shall for the purposes of administration under Section 1435.16 or 1435.17 or

1435.17a have jurisdiction to determine the validity of the homestesd and
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vhether or not specific property is in fact community property or quasi-

community property or the separate property of one or both of the spouses,

and which spouse originally acquired the property if it is guasi-community

property, and thereafter to authorize the guardisn or guardians to deal with

or dispese of such homestead or communlty or quasi-ccommity property or

consent to such dealing therewith or disposition thereof, in the manner

hereinafter provided.

SEC. 29. Section 1435.16 of the Probate Code is amended to read:

1435.16. (a) Where homestead property is community property or the
separate property of the husband of whose estate the guardian has been
appointed and the wife, being competent, consents thereto in writing, asuch
homestead property may be included in and dealt with and disposed of as a
part of the guardianship estate, but the wife must Jjoin in any such dealing
therewith or dispcoeition thereof.

{b) Where homestead property is the separate property of the wife
and there is a gusrdian of the estate of the husband, the wife, being com~
petent, mey deal with or dispose of the homestead property as fully as
though no homestead existed thereon provided the guardian of the estate of
the husband join therein, being first thereunto duly euthorized by order of
court under Section 1516 of this code. Where there is a guardian of the
estate of the wife, such homestead property may be included in and dealt
with and disposed of as a part of the guardlenship estate, but the husband,
being competent, must join an any such dealing therewith or disposition thereof.

(¢) Where there are guardians of the respective estates of both

husband and wife, the homestead property, if commnity property or the separate
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property of the husband, mey be included in and dealt with and disposed of
B3 a part of his guardianship estate or, if the separate yproperty of the

wife, then as a pert of her guardianship estete or, if quasi-community

property, then as e part of the guardi=mship estate of the spouse who

origipally ecquired the property; but the guardian of the estate of the

other spcuse must Join in any such dealing therewith or disposition thereof,
being first thereunto duly authorized by an order of court under Section 1516
of this cede. If the homestesad property is the separate property of both
gpouses a8 Joint tenants, tenants in common, or otherwise, the respective
interests of each may be ipcluded in and dealt with or disposed of as a

part of thelir respective guardianship estates but both guardiane must coneur
therein under appropriate orders of court.

{(d) Where homestesd property is quasi-community property originally

acquired by the spouse of whose estate the guardian has been appointed end

the other spouse, being competent, consents thereto in writing, such

homestesl property may be included in and dealt with and disposed of ae &

part of the guardianship, but the spouse who did not orig}nally acquire

the property mist join in any such dealing therewith or dispositlon thereof.

The court, on petition of the guardian of elther estabte or of the
competent spouse, with such notice to the other as the court shall prescribe,
may authorize the investment of the proceeds in ancther home for the spouses,
to be held by the same tenure as the homestead property so sold or exchanged.
The proceeds of the sale of homestead property and any property taken in
exchange therefor or acquired with such proceeds shall enjoy the exemptions
prescribed in Secticns 1265 and 1265a of the Civil Code; provided, in the

case of property so tsken or acquired the declaration required by Section 12654
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is made by the petitioner with leave of court.

SEC. 30. Section 1435.17a is added to the Probate Code, to read:

1435,17a. (a) Where there is a guardian of the estate of the spouse
vho originally acquired quasi-commmity property, and the cther spouse,
being competent, consents thereto in writing, such guasi-commmmnity property
may be included in and deelt with or disposed of as & part of the gusrdianship
estate of the spouse who originally acguired such quasi-community property.
The spouse who did not originally acguire such guasi-commmity property must .
Join in any such dealings with or disposition of gquesi-commmnity real property.

(b} Where there is a guardian of the estate of the spouse who did not
originally acquire the quasi-commnity property, the other epouse, being
competent, has the management, control and disposition thereof but, in lieu
of the joinder of the other spouse required by Section 172d of the Clvil Code,
the guerdien of the egtate of the spouse who dild not originally acquire the
quasi-community property must join therein, being first thereunto duly
authorized by ean order of court under Sectiom 1516 of this code.

(c) Where there are guardians of the respective estates of both
hustand and wife, an undivided one-half interest in such quasi-community
property may be included in and deslt with and disposed of as s part of the
guardianship estate of the husband and an undivided one~half interest therein
as a part of the guardianship estate of the wife, but both guardians muet
concur therein umder appropriate orders of court,

Proceedings under this section shell not alter the character of the
propexrty or the proceeds, rents, lssues or profits thereof, or the rights of
the respective spouses therein save as herein expressly provided with respect
to the procedure for the management and disposition therectf.

~-22-




NEW 1557.1. ©On the application cof the guardian, the court may authorize

SEC. 31. Sectlon 1529 of the Probate Code is amended to read:

SEW 1529, The provisions of this chapter and Chapter 4 (commencing with

Section 1851) of Division 5 shall spply to property owned by husband and

wife as commmity or quasi-commumnity property or owned by husbard and wife

or elther of them which i3 subject to s bomestesd cnly to the axtent
authorized by Chapter 28 (commencing with Section 1%35.1) of Division 4 of

this code.

BEC. 32. BSection 1557.1 of the Probate Code ip smended to read:

the guardian to purchase or join with the spouse of the ward or with any
other person or persons in the purchase of real property, or some interest,

equity or estete therein, in severelty, in common, in community, in quaei-

commmnity, or in joint tenency, for cash or upen a credit or for part cash
and part credit. Upon the filing of the application, the clerk shall set
the same for hearing by the court and shall give notice therecf by causing

& notice to be posted at the courthouse of the county where the proceeding

is pending at least five days before the day of hearing in the manner
prescribed in Section 1200 of this code., At least five 'd.a;ys before the

day of hearing, the guardian shall cause & copy of the notlce to be given

to all persons who have reguested special notice in the manner prescribed

in Section 1200 of this code. The court or Judge may order the notice to be
given for a shorter period or dispensed with. At the hearing the court shall
proceed to hear the application and any objection thereto that may be presented

and may require such additional proof of the fairness and feasibility of the
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transaction as it deems proper and may inquire into the terms of the purchase.
I, after such hearing, the court 1 satisfied that it will be to the ad-
vantage of the ward or those whom he is legally bound to support to enter
into the rroposed purchase, it may make an order authorizing the guardian
to consummate such purchase on behalf of the ward and to execute all necessary
instruments and commitments to consummate the transaction, and such order

nay prescribe the terms upon which the purchese ghall be mede.
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SEC. 33. Section 15301 of the Revenue and Taxation Code

is amended to read:

15301. 1In a case of a transfer to either spouse by the other

of community property or quasi-community property be-eibhen-speuse

one-half of the property transferred is not subject to this part.

SEC. 34. Section 15302 of the Revenue and Taxation Code

is amended to read:

15302. If any community property or quasi-community property

is transferred to a person other than one of the spouses, all of ths
property transferred is subject to this part, and each spouse is a

donor of one-half.

SEC. 35. Section 15303.5 is added to the Revenue and

Taxation Code, to read:

15303.5. This part does not apply to quasi-community property

which is transferred into community property.

SEC. 36. Section 13555 of the Revenue and Taxation Code is

amended to read:

13555. Upon the death of any married person:

(a) No property to which Section 201l.4 of the Probate Code

is applicable is subject to this part.
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ta} (b} At least one-half of any property in-the-deeedentls
esbate to which Section 201.5 of the Probate Code is applicable;
exeept-prapeyﬁy—pesta@ed-ta-the-essate-undep-SeetLen-ﬂleS-a£-%he
Prebate-Cedey is subject to this part.

¢b} (¢) The one-half of any property which; under Section
201.5 of the Probate Cnde; belongs to the surviving spouse whether
or not the decedent attempted to dispcse of it otherwise by will;—ané
atl-ef-any-property-restored-se-the-decedonrtia-eatate-under-Seetion
#0kv8-of-the-Prebate~Cede-ave ig not subject to this part.

te} (d]} All of any property in the decedent's estate to
which Section 201.5 of the Probate Code i3 applicable passing to

anyone other than the surviving spouse is subject to this part.

SEC. 37. Jdection 13552.5 of the Revenue and Taxaﬁion'code
is amended to reaqd:

13552.5. Whenever a married person dies having provided by
will for his surviving spouse and having also made a testamentary
dispostion of any property to which Section 201.5 of the Probate
Code is applicable er-having-made-an-inter-vives-transfer-to-whieh
Seetien-SQL18—9£—the—Prabate-Geée-is-applie&ble; and the surviving
spouse is required to elect whether to share in the estate under the
will or to take a share of the decedent's property under Section
201.5 of the Probate Code; and the spouse elects to take under the
will; the property thus taken up to & value not exceeding one-half
of the value of any property to which Section 201.5 of the Probate
Code is applicable and-the-full-value-of-any-preperby-whieh-the
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sap¥iving-gpouse-might-have-required-to-bo-restered-to-the-deeedensis

es8tate-under-Section-20tr8~of-she-Probate-Gede is not subject to this

part-

SEC. 38. Section 13554.5 of the Revenue and Taxation Code

is amended to read:

13554.5. Where guasi-community property te-whish-Sestien  _

20k r5-0f-bhe-Probate-Code-ig-or-would-have-been-appiieable is trans-

ferred frem-ene-speuse-te-bhe-eobther by the spouse who originally

acquired the property to the cther spouse within the provisions of

Chapter 4 of this part other than by will or the laws of succession,

the property transferred is subject to this part up to a value not

exceeding one-half of the clear market value thereof.

Where guasi-community property is transferred to the spouse

who originally acquired the property by the other spouse within the

provisions of Chapter 4 of this part other than by will or the laws

of succession, the property transferred is not subject to this part.

SEC. 39. Section 682 of the Civil Code is amended to read:

682,

OWHERSHIP-OF-SEVERAL-RERSONS+~ The ownership of pro-

perty by several persons is either:

1.
2.
3.
L.
5.

Of joint interests;

Of partnership interests;

Of interests in common;

Of community interest of husband and wife [-.-] ;3

QOf quasi-community interest of husband and wife.
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NEW

NEW

NEW

SEC. 40. Section 686 of the Civil Code is amended to read:
686, [WHAT-INTERESTES-ARE-IN-CCMMON] Every interest created
in favo? of several persons in their own right is an interest in
common[ 3] unless;
) {a) Acquired by them in partnership; for partnership purposes.
[s-e»-unlesgs]
{b} Declared in its creation to be a joint interest; as pro-

vided in Section 683 of this code. [y-e=-unlaess])

(e} Acquired as community property.

(d) The interest is & quasi-community property interest

under Section 164.1 of this code,

SEC. 41. Section 687 of the Civil Code is amended to read:
687. {COMMUNETY-BROPERT¥] Community property is property

(other than quasi-community property) acquired by husband and wife,
or either, during marriage, when not acquired as the separate pro-

perty of either.

SEC., 42. Section 687.5 is added to the Civil Code, to read:

687.5. Quasi-community property is property described in

Section 164.1 of this code.
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SEC. 43. If any provision of this 1961 Act or the applica-
tion thereof to any person or circumstances is held invalid, the
invalidity shall not affect other provisions or applications of
this 1961 Act which can be given effect without the invalid pro-

vision or application, and to this end the provisions of this 1961

Act are severable.
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