Ce

(:r Memorandum No. 15(1960)

Subject: Uniferm Rules of Evidence - Privileges.

Attached %o this memorandum are those portions of the Uniform Rules of
Evidence relating to Privileges that have not yet been finally acted upon by
the Cormission. The following sre the remsining matters to be considered:

(1) Rule 25. SEIF-INCRIMINATION: EXCEPTIONS. All of this rule
has been approved a8 revised by the Commission with the exception of
Paragreph (10).

References: Chadbourn Memo on Rules 23-25, pages 59-63 (see also
footnote 8L, pages FN 15-16);

Chedbourn Memc on Rules 37-40, pages 6~1l.

- If the defendent in & civil case, for exemple, is called by the

plaintiff as a witness and the defendant refuses to answer
pertinent inquiries on the ground of self-incriminstion, under
the California cases an inference sdverse to defendant may be
drawn from his privilege claim because to hold otherwise "would
be an unjustifiable extension of the privilege for a purpose it
ﬁas never intended to fuifill." In the case of a non-party
witness, if he claims the privilege with respect to particuler
matters at issue in an action or proceeding, whether such clainm
was made before or in such action or proceeding, bis claim may
ve shown to impeach the credibility of his testimony in such
action or proceeding "since the claim of privilege gives rise

to an inference bearing upon the credibility of his statement.”
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Logically, the same principle should apply to a party in e
civil action -- his prior claim of the privilege may be shown
to impeach the credibility of his testimony in the civil action.
Persgreph {10) preserves this right (which apparently exists
under the California cases) to draw an inference from the claim
of the privilege against seif-incrimination.

There is no provision in Rule 25 regarding comment on the
exercise of the privilege sgainst self-incrimination by a
defendant in a criminal case. If such privilege is exercised,
coiment may be made under Rule 23(3), as revised by the Commission,
as to the defendant's failure to explain or deny by his testimony
any evidence or facts in the case against him. Under Rule 23, the
defendent in a2 criminal case hes g privilege not to testify or to
limit his testimony on direct examination to those matters he
wishes to discuss. Cross examination of the defendant in a crimiral
case is limited under Rule 25(8), as revised by the Commission, to

matters about which the defendant was examined on direct.

(2} Rule 37. WAIVER OF PRIVILEGE. The Commission has not yet considered
this rule. See attached material for revised rule amd explanation.

(3) PRule 39. REFERENCE TO EXERCISE OF PRIVILBGE. The Commission has
discussed but not approved this rule. See attached material for revised rule.

(%) Rule 40. EFFECT OF ERROR IN OVERRULING CLAIM OF PRIVILEGE. This
rule has not been approved by the Commissiomn. At its October 1959 meeting the
Commiseion suggested that the ataff add the substance of the second sentence

of the revised rule. However, the second sentence may be unnecessary since




’

the first sentence is restricted in its application to a "party" which
would perheps not include a non-party witness who declined to answer and

is now bringing habeas corpus proceedings.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Revised 2/11/60
Revised 12/10/59
Revised 11/10/59
T 10/14/59

Kote: This is Uniform Rule 25 as revised by the Law Revision Comuission.

See attached explsnation of this revised rule. The changes in the Uniform
Rule are diown by underlined material for new material and by bracketed and
strike out material for deleted meierisl.

RULE 25. GSELF-INCRIMINATION: EXCEPTIONS.

Subject to Rules 23 and 37, every natural person has a privilege, which
he may claim, to refuse to disclose [in-aa-aetiea—ar-%a-a-pubiie—effieia&-a?
thig-sinbe-or-any-governmental-ageney-or-divisien-sheresf] any matter that
will incriminate him, except that under this rule [;]

[ {a)-if-the-privilege-is-elaimed-in-an-aesion]

(1) The matter shall be disclosed if the judge finds that the matter
will not incriminate the witness. [j-amd]

[ 8 1 (2) No person has the privilege to refuse to submit to
exemination for the purpose of discovering or recording his corporal
festures and other identifying characteristics [ y ] or his physical or
mentel condition. [j-emd]

(3} No person has the privilege to refuse to demonstrate his identify-

ing characteristice such as, for example, his handwriting, the sound of his

voice and mamner of speaking or his manner of walking or running.

(£e3] (4) No person has the privilege to refuse to furnish or permit
the taking of samples of body fluilds or substances for analysis. [$-amd]

[£d9} £22 No person bes the privilege to refuse to obey an order made
by a court to produce for use as evidence or otherwise s document, chattel

or other thing under hie control comstituting, containing or disclosing
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(Rule 25)
matter incriminating him if the judge finds that, by the applicable rules

of the substantive law, some [esher-pewser-ew¥-s] corporation, pertnership,

[er-esher] association, organization or other person has a superior right

to the possession of the thing ordered to be produced. [$-and]

[€ed] (6) A public [effiesai] officer or employee or amy person who

engages in any activity, occupation, profession or calling does not have
the privilege to refuse to disclose any matter which the stastutes or regula-
tions governing the office, employment, activity, occupation, profession or
calling require him to record or report or disclose concerning it. [j-and]
{¢£31 (7} A person who is an officer, agent or employee of & corpore-

tion, rartnership, [ew-ssher] association [y] or other organization doee not

have the privilege to refuse to disclose any matter which the statutes or

regulations governing the corporation, partnership, [ex] essociation or

organization or the conduct of its business reguire him to record or report

or disclose. [j-and]
[€g3] (8) Subject to Rule 21, a defendant in 2 criminel action or

proceeding who voluntally testifies in the action or proceeding upon the

merits before the trier of fact [deee-mei-have-the-privilege-46-rwefuse-to

diseloge-nay-maiter-relevani-to-any-issue-in-the~netion] may be cross

exanined ag to all matters ebout which he was examined in chief.

{(9) Except for the defendant in a criminal action or proceeding, a

wvitness who volunterily testifies in an action or proceeding before the

trier of fact with respect to & transaction which ineriminates him does

not heve the privilege to refuse to disclose in such action or proceeding

any matter relevant to the tranpaction.

- : 25
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(Rule 25) (Revision of 2/11/60)

{(10) If & party in a civil action or proceeding claims or

has claimed the privilege under this rule with respect to particular

matters at issue in such action or proceeding, such clajim may be

commented upon by the court and by counsel and may be considered by

the court or the jury. If a witness in an sction or proceeding who

is not g perty to such action or proceeding clsims or has claimed the

privilege under this rule with respect to particular matters at issue

in such action or proceeding and if such claim tends to impeach the

credibility of the testimony of the witness, such cldim mey be commented

upon by the court and by counsel and may be congidered by the court or

the .

5
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Revised 12/10/59
Bevised 11/10/59

RULE 25 (SELF- INCRIMINATION; EXCEPTIONS) AS

REVISED BY THE COMMISSION

It is the purpose of this memorendum to explain Uniform Rule 25,
relating to the privilege against self-incrimingstion, as revised by the

Conmission.

THE PRIVILEGE

The words "in an action or to a public official of this state or
to any governmmental agency or division thereof” have been deleted from
the statement of the privilege. Uniform Rule 2 provides: "Except
to the extent to which they may be relasxed by other procedural rule or
statute applicable to the specific situation, these rules shall apply in
every proceeding, both criminal and civil, conducted by or under the
supervision of a court, in which evidence is produced.” The Commission
hae deleted the language from Uniform Rule 25 because the Uniform Rules
are, by Uniform Rule 2, concerned only with matters of evidence in pro-
ceedings conducted by courts and do not apply te hearings or interroga-
tions by public officlals or agencies. For example, the Unifoxrm Rules
of Evidence should not be concerned with what a police officer msay ask
a person accused of a crime nor with what rights, duties or privileges
the questioned person has at the police station. BEven if it were declded
to extend the rules beyond the scope of Uniform Rule 2, it is illogical to
speak of a privilege to refuse to disclose when there is no duty to disclose
in the first place. An evidentisry privilege exists only when the person
questioned would, but for the exercise of the privilege, be under a duty

to speak. Thus, the person who refuses to answer a question or accusation
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(Rule 25)

by a police officer is not exercising an evidentiary "privilege" because
the person is under no legal duty to talk to the police officer. Whether
an accusation and the accused's response thereto are admissible in
evidence is a separate problem with which Uniform Bule 25 does not purport
to degl. Under the California law, silence in the face of an accusation
in the police station can be shown as an implied admission. On the other
hand, express or implied reliasnce on the constituticnal provision as the
reason for failure to deny an sccueation has recently been held to preciude
the progecutor from proving the asccusation and the conduct in response
theretoe glthough other cases taking the opposite view have not been over-
ruled. If given conduct of & defendant in & criminal case in response to
an accusation is evidence which the court feels must be excluded because
of the Constitution, there is no need to attempt to define these situa-
tions In an exclusionary rule in the Uniform Rules of Evidence. A
comparable situation would be where the Judge orders a specimen of bedily
fluid telken from e party. The rules permit this. PBut the Uniform
Commisaioners point out that "a given rule would be inoperative in a given
situation where there would occur from its spplication an invasion of
constitutional rights. . . . {Thus] if the taking is in such & manner as
to violate the subject's constitutional right to be secure in his person
the question is then one of constitutional lew on that ground.

The effect of striking out the deleted language from Uniform Fule
25 is that the rule will then apply (under Uniform Rule 2) "in every
proceeding, both criminal and ecivil, conducted by or under the supervision

of a court, in which evidence is produced.”
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(Rule 25)

EXCEPTIONS

In paragraph (a) of the Uniform Rule, now paragraph (1) of the revised
rule, the words "if the privilege is claimed in an sction” have been omitted
as superfluous because the rule as revised by the Commission applies only in
actions and proceedings.

Paragraph {3) has been inserted to make it clear that the defendant in
a criminal case, for example, can be required to walk so that a witness can
detemine If he 1imps like the person she cbserved at the scene of the erime.
Under paragraph (3), the privilege against self-incrimination cannot de in-
voked to prevent the taking of a sample of handwriting, a demonstration of
the witness speaking the same words as were spoken by & criminal as he com-
mitted a crime, ete. This matter mey be covered by paragraph (b), now
paragraph (2}, of the Uniform Rule; but paragraph (3) will avoid any problems
thet might arise because of the phrasing of paragraph (2).

In paragraph (&) of the Uniform Rule, now peragraph {5} of the re-
vised rule, the rule has been revised to indicate more clearly that a
partnership or other organization would be included as a person having a
superior right of possession.

The Commission has revised paragrsph {g) of the Uniform Rule, now
parsgraph (8) of the revised rule, to incorporate the substance of the
present Californis law (Section 1323 of the Penal Code). Paragraph (g) of
the Uniform Rule (in its original form) conflicted with Section 13, Article
I, of the California Constituticn, as interpreted by the California Supreme
Court.

The Commission has included a specific waiver provision in paragraph (9)

of Rule 25. The Uniform Rules provide in Rule 37 a waiver provision that
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(Rule 25)

applies to all privileges. However, the Commission has revised Rule 37 so
that it does not spply to Rule 25 and has included a special waiver provi-
sicn in Bule 25. The Commission has done this because the wyaiver proviaion
of Rule 37 was not suitable for application to Rule 25. Note that the
waiver of the privilege sgeinst self-incrimination under perasgraph (9) of

revised Rule 25 applies only in the same actlion or proceeding, not in &

subseguent action or proceeding. California case law appears to limit &
waiver of the privilege agajinst self-incriminstion to the particular action
or proceeding in which the privilege is waived; a person can claim the
privilege in a subsequent case even though he waived it in a previcus case.
The extent of waiver of thé privilege by the defendant in & criminsl case
is indicated by paragraph (8) of the revised rule.

Paragraph (10) of the revised rule is a provision relating to comment
on the exercige of the privilege. As far as the defendant in a criminal
ection or proceeding is coacerned, the right to comment 1s covered by
revised Rule 23(3). As far &s & party in a civil action or proceeding
is concerned, if such perty involkes the privilege against self-incrimination
to keep out relevant evidence, the other party should be entitled to comment
on that fact. Suppose in the civil action the plaintiff cells the defendant
under C.C.P. § 2055 and the defendant refuses to answer pertinent inguiries
on the ground of self-incrimination. In Californiz en inference adverse to
the defendant mey be drawn from his privilege claim because to hold other-
wise would, in the words of the California court, "be an unjustifiable
extension of the privilege for a purpose it was never intepded to fulfill."
The claim of the privilege against self-inecriminstion by a witness who is
not a party may be shown under existing Celifornia lamgand under paragraph
(10) of the revised yule, to impeach his credibility "since the claim of
privilege gives rise to an inference bearing upon the credibility of his

statement."

T o5
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- Note: This is Uniform Bule 37 as revised by the Law Revision
Commission. The chenges in the Uniform Rule are shown by underlined
meterial for new materdal =nd by braciietdd._ond strilc out zaterial
for deleted materizl.

RULE 37. WAIVER OF PRIVILEGE. .
[A-persen-who-would-stkerwise-have-a-privilege-to-refuse-te
éiselase-ey-te-gaeveatfaaether-£?em—diselesing-a-épeeifieé;matter
haa—ne-sueh-grivilege-withpre5§ee£:te-tha%-matte;—;f;tﬁe-éudée-iinds
thﬁt-he-er-any;agher-pers;n-whileu#he-helder-af-the—grivilege-has-(a§
eantraetedswith-aaysae-nst-te-e}aia-ths-priviiege-er,-Gbé-withau%
eaereiaen-anddwith-kaewleége-eg-his-pravi}ege;-made~d§seiesure sﬂ-aay

pas%-af-tha-matter-er eaasented—ta-aueh-a-dise&esure-maée-hy ANF~CSRey |

(1) SubJect to Rule 38, a holder of a prlvilege under Rules

26 to 302 inclusive, waives hlB right to claim the privilege by:

(a) Disclosing, in an action or proceeding or otherwise, any

part of the matter protected by the particulsr privilege; or

(b) Consenting to disclosure being made by snother person, in

an action or proceeding or otherwise, of any part of the matter

protected by the particular privilege. Consent to disclosure may be

given by any words or conduct which indicates consent to the disclosure,

including but not limited to failure to clalm the privilege in an action

or proceeding which affords the holder of the privilege an opportunity

to claim the privilege.

(2} Except as otherwise provided in paragraphs (3), (4) and (5)

of this rule, the right to claim a particular privilege provided under

Rules 26 to 30, inclusive, as to any part of the matter protected by the
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(Rule 37)
particular privilege cannot be asserted by anyone cnce the right to

claim the privilege is waived under paragraph (1} of this rule.

§3) Even though one spouse or & person acting as the holder

of the privilege on behalf of such spouse bas walved the right to

claim the privilege provided by Rule 28, the privilege is waived so

far as the other spouse 15 concerned only if ‘the other spoluse or &

person acting as the holder of the privilege on behalf of the other

spouse has also waived the privilege under parsgraph (1) of this rile.

(4) Subject to subparagraph {d) of paragraph (5) of Rule 26,

vhen a communication relevant to a matter of common interest between

two or more clients is made to a lawyer whom they have retained in

copmon, even though one of the clients or a person acting as the

holder of the privilege on behalf of such client has waived the right

to claim the privilege provided by Rule 26, the privilege is waived so

far as any other client 1s concerned only if such other client or a

person acting as the holder of the privilege on behalf of such other

client has also waived the right to claim the privilege under paragraph

(1) of thie rule.

(5} Where there are two guardiane for the same person and one

guerdian walves the right to claim a privileze on behalf of such perscon,

the other guardian nevertheless may claim the privilege on behalf of such

person unless such other guardian has slso waived the right to claim the

privilege under paragreph (1) of this rule.
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EXPLANATTCN OF REVISED RULE 37 (WATVFR OF PRIVILEGE).

Limitet m of Scope of Rule 37. Rule 37, relating to waiver

nf privilege, has teen revised so that it applies only to Rules 26
t0 30. The revised rule does not apply to Bules 23 to 25 nor o
Rules 31 to 36.

Rule 23, relating to the right of a defendant in a criminal
action or rroceeding, can be walved only vhen the defendant offers
himself as & witness in the specific action or proceeding and then
the walver is only to cross examination on that part of the matter
testified to on direct. Thus, as far as Rule 23 is concerned, the
provisions of revieed Rule 37 have no application.

Rules 24 and 25 relate to the privilege against self-incriminstion.

A new paragraph (9) is suggested for addition to Rule 25. {See revised

rule 25}. Because this new paragraph and paragraph (8) of revised rule
25 cover the scope of walver as far as the privilege against self-
incrimination is concerned, revised Rule 37 has no application to Rule 25.

Revised Rule 37 likewise has no application to the privileges
provided in Rules 31 to 36, inclusive, since each of these rules
specifies when the privilege is awvailable and when it is not.

Waiver by contract. Under revised Rule 37 the fact that a

patient, for example, has waived the physician-patient privilege in

an insurance application does not walve this privilege for other
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(Rule 37)
purposes. This differs from the Uniform Rule. The Conmission can
see a valid reason why an insurance applicant should not be allowed
to make & limited waiver in this case without waziving the privilege in
all cases, The fact that a person has applied for insurance should
not be the determining factor as to whether a privilege exists in a
case having no relationslip to the insurance contract.

Two persons entitled to claim privilege at same time. Generally

speaking, under revised Rule 37, where itwo persons are the holder of a
privilege at the same time (two spouses, two guardians, two or mcre
clients who Jointly consult a lawyer), sny one of the holders of the
privilege mey claim it unless he or a person acting on his behalf has
waived the privilepe. In other words, vhere several persons are the
holders of the privilege at the same time, any one of them may claim

the privilege even though the other holders of the privilege waive it.

Examples:

Rule 26 - several clients.

{1) One client appears as a witness and is willing to disclose
a confidentisl communication made to his attorney;
another client who retained the lawyer Jointly with
the witness client objects: Objection sustained.

{2) One client appears as & witness and testifiee as to &
confidentisl communication made to the attorney; the
other client who jointly consulted the lawyer is not a

party to the proceeding. In a second proceeding the
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(Rule 37)

Rule
(1)

(2)

first client is called upon to repeat the same
testimony or the record of the previcus testimony -
is presented. The other client who retained the
lawyer jointly with the witness cllent objectks.

Objection sustained.

28 - husband and wife.

Husband eppears as a witness and agrees to testify as
to confidential communication between husband and wife.
Wife objects. Objection sustained.

Husband appeers as a witness and testifies as to
confidential communication between husband and wife;
wife is not present st the time end is not a party to
action or proceeding, In a second action the husband
is called upon to testify as to the same communication.
Husband cobjects; objection overruled - he has waived.

Wife objects; objection sustained.

Two guerdians of same perscn.

(1)

(2)

The guardian of the person of the client waives privilege.
Guardian of estate objects. Objection sustained.

The guardian of the person of a client waives atiorney-
cllent privilege in writing. The guardian of esstate
refuses to waive the privilege and no attempt is made to

get testimony introduced in an action involving the client

-5 7
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{Bule 37)

and & third party "X". Client dies. Attorney is
celled to stand to testify in an action between ¥

and the personal representstive; personsl representative
objlects on groundsof privilege. Objection overruled -
privilege has been waived by a holder of the privilege
gnd in this case revised rule does not give 8 privilege

to the personal representative.

b #37
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Revised 12/10/59

Note: This is Uniform Rule 39 as revised by the Law ;
Revision Commission. The changes in the Uniform Rule are J
shown by underlined material for new material and by :
bracketed and strike out material for deleted material.

RULE 39. REFERENCE TO EXERCISE OF PRIVILEGES.
Subject to paragraph [{43;] {3) of Rule 23 and paragraph
{10) of Rule 25{35] 2

{1) If a privilege is exercised not to testify or to

prevent another from testifying, either in the action or
proceeding or with respect to particular matters, or to refuse
to disclose or to prevent another from disclosing any matter,
the judge and counsel may not comment thereon; no presumption
shall arise with respect to the exercise of the privilege [5]
and the trier of fact may not draw any adverse inference there-
from. [Ir-these-jury-sases-wherein-the-vighb-te-oxereise-a
§pivélege7-as-Ehepein&-gpev&ded;-may~be-misunéepsteeé-aaé
urfaverable-inferenaes-drawn-by-the-tpier-of-the-faet;-or-be
impaived-in-the-partisular-eases ]

(2) The court, at the request of [tke] a party [exereising]

who . the court finds may be adversely affected because an

unfavorable inference may be drawn by the trier of fact because

the privilege has been exercised, [may] shall instruct the jury

[in-puppors-ef-sueh-privileged that no inference is to be drawn

from the exercise of the privilege.
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Revised 12/10/59

Note: This is Uniform Rule 40 a&s revismed by the Law Revision
Commission. The changes in the Uniform Rule are shown by underlined
material for new material and by bracketed and strike out materisl
for deleted material.

RULE k0. EFFECT OF ERRCR IN OVERRULING CLAIM OF PRIVILEGE.
A party may predicate error on a ruling disallowing a claim of

privilege only if he is the holder of the privilege. In proceedings

arising out of a witness being adjudged guilty of a contempt upon

refusal toc obey an corder to testify or to disclose a matter, the

vitness may predicate error on az ruling disallowing a claim of privilege

only if the privilege was clasimed by a person authorized under these

rules to ciaim the privilege.
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