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Date of Meeting: September 24-26, 1959
Date of Memo: September 18, 1959

Memorandum No. 3

Subject: BStudy No. 32 - Arbitration

The attached materiasl presents & mumber of guesticms
concerning the scope cf an srbitration statute. These guestions may
be declded Ly the Commission st this time. At subsequent meetings
additicnal questions of this nature will be presented for decision.
Using this method, the Commission can carry forwerd this study even
though we will not receive for some time the research report of our
consultent.

At the August meeting, the Commission requested the Staff to
reconsider the method of procedure to be used in completing this study.
The Commission has previously decided that it will make a comprehensive
study of the subject of srbitration, studying each problem in the field
and determining what, if any, statutory provision should be provided
to deal with that problem. This spproach was reflected in a tentative
outline and two gtudies were prepared by Mr. Stephens covering the
first portion of the cutline. In the ettached materisls, using this
approach, your Assistant Executive Secretary has pin-pointed several
specific problems for your consideration and decision. The Staff
recommends that the Commission continue to follow this approach. If this
approach is followed, the Commission can anticipate receiving material
of this type for easch ares of the field of ar‘bitratic;n. Briefly stated,

the gpproach will provide a statement of the problem; the Uniform
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Arbitration Act provision, if any, covering the problem; the existing
California law on the problem (whether statutory or commoen law); and
pertinent statutory and case law from other jurisdictions when of value
in considering the problem. The views of authorities in the field will
be presented for consideration also. The advantage of this approach is
that we are sure that we will cover every aspect of the field of
arbitration. If, after we have ccompleted our study of the variocus
problems, we find that we have generally followed the Uniform Act, we can
modify the Uniform Act and adopt that. If, however, we find that we
have generally followed the existing California law, we may want to
modify the existing California law. Or we may find an entirely new Act
is indicated if we find little we approve in the existing Celiforpis law
or the Uniform Act.

Another gpproach the Commission can teke is to use the Uniform
Arbitration Act as & frame of reference. Under this apprcach, each
section of the Uniform Act would be considered and amalyzed in the light
of existing California law, the laws of other states and the common law.
In addition, the views and arguments of experts in the field would be
considered and analyzed. This is the spproach we are itaking on the
Uniform Rules of Evidence. This approach tends to restrict us to the
provisiong of the Uniform Act and if we use it we may fail to comsider
all aspects of the field of arbitration. The probable result which wouwld
flow from this approach is a modified Uniform Act.

Another possible approach which could be used would be to use
the Californis srbitrastion statutes as the frame of reference. This

approach would be similar to that set forth in the previous paragrsph.




The principal difference would lie in the fact that the probable result
would be a wmedified versicn of the Catifornis arbitration statutes rather
than a modified Uniform Act. Again, this approach would tend to restrict
us to the provisions of the California law and might cause us to overlook
important problems in the field.

Naturally, however, whatever approsch is used, we would expect
to emplify the chosen frame of reference if it should appear that there
are gaps in 1t. A decision should be made upon this question before
further consideration is given to the arbitration study, for this decision

will determine the direction of the study.

Respectfully submitted,

Joseph B. Harvey
Asslstant BExecutive Secretary
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C Memorandum re Arbitration

J. B, Harvey

You have previously received four studies concerning
arbitration:

1. Kagel, Comperison and Analysieg of the Uniform Arbitration
Act and Californie Arbitration Statute, November, 1956 (hereinafter
referred to as Comparison and Anslysis).

2. Kagel, A Btudy of & Proposed Act to Amend the California
Arbitration Statute, October, 1958 {hereinafter referred to as Study).

3. Stephens, Arbitration, April 1959.

L, Stephens, Matters Subject to Arbitration, July, 1959
(hereinafter referred to as Arbitration II).

C In Stephens, Arbitration II, several questions are set forth
upon which the Commission mey make policy decisions before the remsining
vork on arbitraticn 1s completed. Three of these gquestions are presented
here for determination:

1. Should oral contracts be included within the Arbitration
Statute.
&. If not, should oral arbitration contracts be left to
common law procedures entirely.
b. If not, should oral arbitration contracts be made void.
2. Should guestions of law be subject to arbitration.
3. Should labor contracts be subject to arbitratien.
The remaining gquestion presented by the study of July 19595

concerns nonjudiciable disputes and will be presented at a later meeting

C
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in connection with the problem of valuations.

Oral Contracts

The problem of orsl erbliration agreements is discussed at
pages 2 to 4 of Stephens, Arbitration II, at pages 10 to 13 of Kagel,
Comparison and Analysis, and at pages L to 6 of Kagel, Study.

Oral contracts are g}'{ covered by the existing arbitration
statute in California. Code of Civil Procedure Sectiocn 1280 provides:

A provislon in & written contract to setile

by arbitraticn a controversy thereafter arising
out of the contract , . . or sn agreement in
writing to submit an exieting controversy to
arbitration . . . shall be velid, enforceable
and irrevocable, save upon such grouwmds es
exist at law or in equity ¢f the revocation

of any contract; . . .

The California ceses have indicated that this statute does not
embrace the entire field of arbitration. In Crofoot v. Blair Holdings
Corporation,l it was said: "Under the law as it presently exists there
is no field for a common law arbitration to operate where the agreement
to arbitrate is in writing.” Similer langusge appears in Downer
Corporation v. Union Paving 00.2 These cases indicete that common law
arbitration still exists in Californis if the arbitration agreement is

oral. Under the cited cases it is clear that the statutes completely

cecupy the field of arbitration if the arbitration agreement is in writing.

In Cockrill v. Murphis,3 an arbitration award based upon azn
oral svbmission agreement was enforced. The court pointed out that the

arbitration was not a statutory arbitration as the California statute

applies only to written contracts. Hence, under the cases it appesrs that

Californis presently recognizes common law arbitration under oral
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arbitration agreements.

The proposed Uniform Act will not chenge this situation.
Section 1 of the Uniform Act provides:

A written agreement to submit any existing
controversy to erbitration or & provision
in 8 written contract to submit to
arbitration any controversy thereafter
erising between the parties is valid, en-
forceable and irrevocable, save upon such
grounds as exlst at lay or in equity for
the revocation of any contract.

The cheirman of the conmitiee that prepared the Uniform Act
has commented: "The act does not extend to orsl arbitration agreements
as to which the common lew principles will continue to apply."liL

Az pointed out in Kagel, Study5 the view iz almost uniformly
held that parties may arbitrate under common law rules notwithstanding
the exigtence of an arbitration statute. Common law rules include
arbitration pursuant to orsl asgreements. Only one state, New York, has
specifically provided that an agreement to arbitrate a controversy must
be in writing. Section 1449 of the New York Civil Practice Act provides:

A comtract to erbitrate a controversy

therseafter arising between the parties

must be in writing. Every submission to

arbitrete an existing controversy is void,

unless it or some note or memorandum thereof

be in writing, and subscribed by the party

to be charged therewith, or by his lawful

agent.
In some other jurisdictions the right to arbitrate pursusnt to cral
agreement is gpecifically preserved by statu.te.6 In other jurisdictions
wvhere the question has arisen it bas usually been held that the
arbitretion statutes apply only to written arbitration agreements and that

common law prineiples apply to cral arbitration agreements.T
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BEven in states recognizing orsl sgreements to arbitrate there
is the general limitation that such sgreements to arbitrate are subject
to the gtatute of frauds.e Hence, an oral agreement to submit a
controversey to arbitration is umenforceable if the statute of frauds
requires contracts relating to the same subject matter to be in writing.9

Unfortunately there has been little discussion of the poliey
considerations involved in retaining common law principles inscfar as
oral agreements to arbitrate are concerned. Insofar as possible the
policy considerations and erguments will be set forth here.

The Uniform Law Commissioners considered it "unwise to permit
an irrevocable arbitration agreement to be left to the uncertainties
of claimed oral transaction."lo Related to thie comsideration is the
following discussion by Professor Corbin:t "It seems, therefore, that
the vice of general and unlimited arbitration agreements lies in the
fact that the parties try to bind themselves to avoid the cowrts and to
submit to private arbitration issues that at the time they do not have
clearly in mind, which after they have arisen one of them is no longer
willing to submit to the private arbitrators. The frieadiy arbitration
of a dispute if nearly alweys desirable. It seems otherwise where the
proceeding is agsinst the will of one of the perties, who has lost
confidence in the arbitrators or in the method.” Although Corbin’s
argument is directed toward the enforcement of all agreements to arbitrate
future disputes, it is particularly relevant to an orsl agreement to
arbitrate future disputes because there is no record of what was agreed
to by the parties., If the contract is in writing there Iis at least =

certain amount of assurance that the parties will understand that certain
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defined issues are to be decided by arbitration. If the contract is oral,
the perties may not even have clearly in mind what the basic contract is.

In addition, there is always the possibility of fraud or perlury.
The policy of the statute of frauds -- that some matters are too. important
and too easily subject to fraud to be left to oral agreement -~ might well
be extended to agreements to arbitrate.

If because of these consideraticns it should be decided that
oral agreements are not to be included in the arbitration statute it
must then be decided whether oral agreements to arbitrate are to be left
to the comuon lew or vhether they are to be made void. This will involve
further decisions to be made as a matter of policy. At page 1l of Kagel,
Comparison and Msis, the differences between common iaw arbitration
and the California Arbitration Statute as it presently exists are set
forth. There may be additiocnal differences but the ones set forth are

the principle ocnes. For ease of reference they are repeated here.

Ccrmon Law Californla Statute
No specific performance of Specific performance available.

agreements to srbitrate existing
or future disputes.

Either party may revoke an agreeuent Ho revocation,
before awvard made.

Award enforced by an action on Awvard entered as judgment.
the award.

If after filing suit, parties

agree to a common law arbitratiom, Agreement to arbitrate only
this results in a voluntary with- stays suit.

drawal of suit from jurisdiction

of the court.
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Common Law Californis Statute
Despite a referral of a matter Such an action can be steyed.

to arbitration, a party may
bring an actlion.

If the parties cannct select an Court shall sppoint the
arbitrator the agreement to arbitrator.

arbitrate is a nuility.

No power in arbitrator or courts Such power is given arbitrator.
to issue subpoenas or arrange for

deposition.

Ho remedy to correct errors in award. Statute provides for method of

correcting awerd or modifying it.
The argument of the Uniform Law Commissioners that it is

unwiee to permit an irrevocable arbitrstion agreement to be left to the
uncertainties of a claimed oral transaction is related cnly to the first
two matters listed. It does not explain why oral agreements should be
left to common law procedures so far as the remaining factors sre concerned.
If a matter has been submitted to arbitrstion, even though orally, no
argurents have been advanced as to why a pending suit should be dismissed
rather than stayed pending the arbitraticon. Again, no arzument has heen
advanced as to vhy an award msde upon an oral submission should not be
entered as & judgment as an award made upon a written submission is, Ko
reasons have been advenced as to why a person should have 2 right to
bring an ection while arbitration is pending. The court is e capable
of appointing an arbitrator when the parties cannct agree whether the
arbitration sgreement is oral or in writing. There sppears to be no reason
vhy an arbitrator sppointed by written agreement should have the right
to subpoena while an arbitretor appointed by oral agreement should not.

Similarly, there appesrs 40 be no reason for permitting minor corrections

b
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of an arbitration award mede upon & written submission and denying such
remedy to awerds made pursuant to cral agreements.

Hence, if oral agreements are not to be specifically enforced
under the statute, the Commisgion should make the following additional
determinations:

1. If orsl agreements are not to be specifically enforced,
should sn award based on such an agreement be enforced?

2. Should pending arbitration proceedings under oral agreements
be accorded the same recognition by the courts es arbitration proceedings
under written contracts, i.e., should the statutory procedures applicable
to written arbitration sgreemente be made spplicable to oral agreements
with the exceptions of speciflc enforcement?

New York has met the problems menticned above by requiring
that all agreements to arbitrate be written.le Contracts to srbitrate
which are not in writing are void. No cther state has seen it to go
this far. The Uniform Law Commissionere have not so recmmded.13 Our
consultant has recommended that orel agreements be enrorced.lh

The arguments in favor of enforeing oral sgreemente would seem
to be the following: It is the general policy of the law to permit
parties to contract in regard to important matters by oral agreement.. The
argument of the Uniform Law Commissioners is relevant to any important
contract which is made orally. The policy expressed in that ergument
im also expressed in the statute of frauds. The statute of frauds is
applicable to arbitration agreements because they are coni-.:;:-aa,r.-'l:..e:.J‘5 It
does not seem that arbitrstion agreements are necessarily more complex

than many other coniracts which are enforced even though entered into orally.
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To be conslstent with existing public policy as estsblisbed by the
Legialature, arbitration agrements should be required to be executed
with the same formalities that would be required of any contract releting
to the same subject matier. Agreemente to arbitrate should not be
singied out for special classification. They should be treated as are
any cther contracts under the statute of frauds. HNo other jurisdiction
then New York has mede the policy decision to require that all arbitration
agreements be written. The Uniform Law Commissioners have not so0
recommended and neither does owr consultant.

A regult of the New ¥York policy may be seen in the recent case
of Acadia Co. v. Edlitz.16 There, an empldyee wes criginally employed
under & written contract of employment with an arbitration provision.

The contract expired, but the employer and employee orally agreed to an
extension of the employment. A dispute arcse and s mmicipal court
action filed. In accordance with the New York arbitration stetute a
motion was made to stay the cowrt action until the matter could be
arbitrated. The cowrt held that there was no written arbitration contract
as the contrect had expired. Therefore, no stay could be granted. ZHven
though the terms of the arbitration provision were c¢lear, and there was
no possibllity of frauwd or perjury in determining the nature of the
arbitration agreement, the court refused to enforce the agreement because
of the statutory provision requiring s writing. The case would be even
stronger had the parties completed the arbitration process. I1If the
matter had been arbitrated and a written award had been made by the
arbitrator, still the cowrt would have had to declare thet the =ward was

invalid because the statute declares that arbitration agreements are void

-8-




i
o

8 =
S

unlees they ere in writing.

From the number of appellate cases which appear in the reports
involving oral agreements to arbitrate it must be concluded that the
problem erises gquite infrequently. Usuelly oral arbitration agreements

involve simple issuee such as the value of a crop which has been

17 18

destroyed,” ' or the value of the occupancy of land over a perio:i of time,
or the location of an umcertain boundary.lg Thus, the scope of the issgues
subject to arbitration are not usually difficult to establish. So far
ag the possitility of fraud is concerned, it seems unlikely that z person
would resort to fraud to force somecne to go to an arbitration proceeding,
because & court can insure the impartiality of the ardbitration proceeding
through the selection of an impartial arbitrator if the parties cannot
agree upon the arbitrator. If fraud were to be committed it hardly seems
likely that it would be to establish a nonexistent agreement to arbitrate.
If all oral arbitration agreements are invalideted to protect against the
possibllity of freud, many arbitration sgreements, the existence and
terms of which are unguestioned ap in the New York case cited, wiil be
invalidated for the Jack of & written instrument. Similarly there is the
yossibility that a party will attack an arbitration sward made after he
has fully participated in the arbitration proceeding because the criginal
agreement was not in writing., The possibility of fraud does not seem so
great that a policy should be adopted that would lead to the resulis
exhibited by the Rew York case.

Carbin's discussion relates to the enforceabllity of arbitration
agreements generally. If his argument is accepted no arbitration agreements

should be enforced.
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Even if oral sgreements are not to be specifically enforced
under the statute, it seems thet the swards which are made as & result
of an oral agreement and the procedures for proceeding with the arbitration
should be governed by the same rules applicable to arbitreticns pursuant
to written agreements., The common law rules in this regard have been
found uneatisfactory in regard to written agreements and it does not
sppear tc be consistent to retaln such rules in regard to oral agreements.

There dces not appear to be any reason for retalining these rules
to govern pi'ocedures pursuant to oral arbitretion agreements even if it
is decided that such agreements to arbitrate should not be specifically
enforced. It has been suggested that the common law rules applicable
to arbitration agreements arose at a time when judges' ccmpensation was
determined by the amount of litigation coming before them,ao although
the authority for this statement has been questioned.al In any event,
whether the rules were created as a result of an entipathy resuliing from
blas or not, the rules have been found unsatisfactory in regard to written
agreements and have resuited in arbitration statutes in almost all of
the states. Hence, even if it is determined that oral arbitration
agreements should not be specifically enforced, it is difficult to see any
reason for retaining umsatisfactory common law rules relating to arbitration
procedures and ewards msde pursuant to oral erbitration agreements.

The Commission, then, must decide if oral agreements are t¢ be
aboli_she.d, te be enforced under the statute, to bBe partially subject to

statutory procedures, or to be left to the common law.
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Questions of Law

The question of whether questions of law should be sulmitted
to arbitretion is discussed at pages 4 and 5 of Stephens, Arbitration II.
As indicated in the cited study at common law no distinction was made
between guesticns of law and the fact, and both were subject to aa:.:r‘tai:l:.reaﬂ;ion?2

Under California's present arbitration statute questions of law
are sublect to arbitration as are any other q_uestions.23 Nc cases can be
found fram other jurisdictiones holding that questions of law should not be
subject to arbitration.

The proposed Uniform Act has no limitation. It hae language
similer to California's existing statute providing thet "any . . . comtroversy"
iz subject to arbitration.al"

The Uniform Arbitration Act of 1924 contained s provision which
has been adopted by several sietes providing that the arbitrator may seek
legal sdvice from a cowrt in certain circumstances. The Massachusettis
statute is fairly typical. It prcvides:aﬁ "Any question of law may, and
upcn the request of all parties shall, be referred by the arbitrator or
arbitrators to the court to which the report is to be made. Upon
application by 2 party at any time before the award becomes final under
section nineteen, a superior court mey in its discretion instruct the
arbitrator or arbitrators upon a question of substantive law."

The quoted Massachusetts statute, and the statutes of Illincis ,26
Nevada,?’ North Carolins,?® Uten®? and Wyoming3® provide that the
arbitrators may submit a question of law to a court on their own motion and
they shall submit & question of law to a court upon the request of all of

the parties. Pennsylva.nia3l provides that the arbitrators shall have the
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right to apply to the court for the determination of a legal guestion,

or the parties may apply to the cowrt with the approval of the arbitrators,
thus plecing the ultimste decieion as to whether to seek the court's
advice in the hands of the arbitrators. 1In Connecticut32 the statute
provides that the arbitrators may spply to a court for a decisicn on a
guestion arieing in the course of the hearing upon request of all of the
parties to the arbitration; hence, under the Connecticut statute there

is spparently no powsy on the part of the arbitrators to apply to the
court for such & declsion upon their own motion. The former Uniform Act
and the statutes of Illincis, Neveda, North Carciina, Utah and Wyoming
permit one party to the arbitration to compel the arbitrator to seek Jjudicial
guidance. Massachusetts and Connecticut require the concurrence of all
parties to compel the arbitrators to seek such guidance, but Massachusetts
rermits any party to apply to the court for instructions to the arbitrator.

The provision in the former Uniform Act permitting the
arbitrators to apply to the courts for s decision upon a gquestion of law
arising in the course of the arbitraticn has not been carried forward to
the present Uniform Act, California has no provision in its act at the
present time wvhich is simllar to this provision.

Of course, as pointed out in Stephens, Arditration II§3 "an
important motive for agreeing to arbitration may often be a desire to avold
the applicetion of strict legal principles and to have the case decided on
the basis of 'trade customs' or 'basic principles of Justice' keyed to the
interests of the group or institutional surroundings of the parties.”
However it may be that the parties at times might like a perticular

controversy decided according to the law. In such a cage it would seem that

“12-




~ ~
e >

& provision such as thaet which waes contained in the former Uniform Act
might be desirable so that the parties or the arbitretor could resort

to the couwrts for the clarification of a legal guestion.

Labor Disputes

The guestlon of whether labor disputes should be included
within the scope of an arbitration statute is discussed at pages 7
through 11 of Kegel, Comparison and Analysis, pages 2 to & of Kogel,
Study, and pages 8 through 25 of Stephens, Arbitration II. Most of the
arguments for and against subjecting labor disputes to the arbitration
statute have been set forth in the foregoing studies, and no sttempt
will be made %o repeat them here.

It will be recalled, however, that California does not exclude
collective bargaining agreements from its arbitration statute. If labor
agreements are excluded from any statute which may be adopted by the
Legislature to replace the existing arbitration statute, this will
constitute & change in the public policy of the state,

So far as other Jjurisdlcetions are concerned the statutes of
Arizona,ah Louisianna,35 Michigan,36 0regcn,37 Rhoede Island38 and
Washingt§n39 gpecifically except labor contracts from the provisions of

40

their arbitratlon statutes. In addition, New Hampshire - provides that

laebor contracts are not subject to arbitration under the statute unless

4

the contract specifically says so. The Washington statute ™ provides

thet the parties to a lsbor contract mey specify a procedure for settling

ho

disputes which shall be enforceable. Ohio = formerly excepted labor

contracts from the provisions of its srbitrastion statute tut amended its

-13-
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act in 1955 to eliminate this exception. In eddition to these specific
proviasions, the arbitration statutes of certain other states exclude

e large amount of labor arbitration because of the fact that statutory
arbitration in such states is limited to controversies which may be
the subject of & legal action.h3 Although grievance arbitration under
a labor ccntract may relate to a mstter which could be the subject of
a legal acticn, contract arbliration or arbitration concerning terms
and conditions of employment obviously cannot be the subject of a legal
gction.

The first question for the Commission to consider is whether
lebor arbitration should be excluded entirely from the statute. If it
is, it must then be decided if the common law is to be applicable to such
agreepments, If it is undesirable to leave labor arbitration to common
lew procedures, the Commissicn must then decide whether to make a
special proviaion for the enforcement of lsbor arbitration agreements.
A statute exemplifying this intermediate ground is that of Washington
which provides that the parties may provide by agreement the procedure
to govern the settlement of itheir dispute which procedure shall be
enforceable. This approach is favored by Professor Howard of the Uﬁiversity
of M:Lsaourih5 who feels that the typical modern arbitration statute
provides for too much interference by the courts with the arbitration
process and therefore encourages litigation which the arbitration
rrocess attempts to avold.

In answer to this argument 1t might be said that the cbject |
of all arbitration statutes is to provide an enforcement machinery so

that persens will live up to their agreements to arbitrate their disputes.
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1f procedures set forth in the statutes are too camplex this defect can
be remedied by draftsmanship. The camplaint would seem as applicable

1o conmmercial arbitration as it is to labor arbitretion.

Remaining Questions cn Scope of Statuie

In future memoranda certaln miscellaneocus guestione involved

in the scope of the arbitration statute will be set forth., The statutes

of many states exclude certain specific subjecis from the arbitretion procedure.

Case law excludes certain others. Among these are appreisels and
aonjudiciable disputes. Decleiona upon these matters will conclude the
consideration of the scope of the statute.

Resgpectfully submitted,

Joseph B. Barvey
Assistant Executive Secretary
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