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APPENDTX

Proposed Legislation re Survival of Toris

Alternetive Ho. 1

1. Repeal Section 956 of the Civil Code, which now reads:

956. A thing in action arising out of & wrong which
results in physical injury to the perscn or out of a statute
imposing liability for such injury shell not abate by reason
of the death of the wrongdoer or any other person liable for
damages for such injury, nor by reason of the death of the
person injured or of any other person who owns any such
thing in action. Whesn the person entitled to maintain such
an acticn dies before juldgment, the demages recoverable for
such in}ury shall be limited t¢ loss of earnings and
expenses susiained or incurred Bs a result of the injury by
the deceased prior to his death, and shall not include
damages for pain, suffering or disfigurement, ncr punitive
or exemplaxy damages, nor prospective profits or earnings
after the date of death. The damages recovered shall form
part of the estate of the deceased. Nothing in this article
shall be construed as making such a thing in actlon assign-
able,

2. Amend FProbate Code Section 573 to resd:

573, Mo cause or right of action shall be lost by

reagon of the death of any person. Actions fer-the-regevery-

ef-any-properiyy-real-o¥-peraeonnly-or-£for-the-possession
thereofy-or-to-quies-title-theretay-or-to-erforee~a-1ien
thereeny-o¥~to-dotermine-any-adverse-eiain-shareeny-and-aid
setions-feunded-upen-conbraetsy-or-dpon-any-1iabiltity-Ffor
physisad-injuryy~doathy-er-injury-so-propersy, may be main-
tained by and against executors and administrators in all

cases in which the same easuse-ef-sedsien-whether-arisping




before-er-afier-denth-ig~one-vhish-would-neti-abate-upon
the-death-of might have been maintained by or sgainst their

respective testators or intestates; provided, that ¥his

section does not apply to any cause or right of action or eivil
acticn or proceeding the purpose of which is defeated or reandered

uselese by the death of any person. and-sil-aesiers-by-

the-State-of-California-er-any-pokitical-subdivision-
thareef-founfed-upen-any-skatubery-1iabiiity -ef-any-persen
for-supporty -Rainteraneey -aidy-sare-or-necessaries-furnished
to-him-o¥-to-hio-gpousey -retabives-er-kindred; -may-be-nain-
tained-against-cegviore-and-adminigtvatera-in-alli-enses-1in
whieh-bhe-game -might-have-been-Kainsained-against-shair
regpaetiive-tasiaterg-ar-inteatntony

In an sction brought under this section against an

executor or adminisirator, all damages may be awarded vhich

might have been reccvered against the decedent had he lived

except penaltiss or punitive or exemplary damages.
When the person having a cause or right of action

dies before judgment, the damages recovergble by hie

executor or asdministrator sre limited to such logs or

damage as the dacedent sustained or incuwrred prior to his

[Bracketed dsath [and do not include dameges for pain, suffering,
portion not

yet decided disfigurement, mental snguish and the like.]

Upon by the

Commnission] Where a loss or damage resulting from a wrongful

act, neglect or default, occurs simultanecusly with or
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()

after the death of a person who would have been liahle

therefor if his death had not occurred simultaneously with

such loss or damege or if his death had not intervened

befween the wrongful act, neglect or default and the result-

ing losg or ¢amage, an action to recover for such lcss or

damage mey e asintained against the executor or administrator

of such perscu.¥

e o —

* This parsgrap' ' show in the form tentatively approved by the
Commisgion. IT¢ 7 :(, it might be shortened slighitly to read:
Voerr 2 Less or damage occurs simultaneously with or

after the dealh of a person who would have been liable therefor
if his deeth had not occurred simultaneously therewith or if
his death had not intervened between an act, neglect or defauld
and the loss ~» damage resulting therefrom, an action teo recover
for such "2 . or dsmsge may be maintained against the executor
or admin.strator of such person.
Or it might be condensed further to read:

This section is applicable where a loss or damage
occurs simultaneously with or after the death of & person
who would have been liable therefor if his death had not

preceded or cccurred simyltaneously with the loss or

dﬂmge-



(™

3. Repeal Section 5Tk of the Probate Code which reads:

574. Executors and administrators may maintain an
action against any person who has wasted, destroyed, taken,
or carried away, or converted to his own use, the property of
their testator or intestate, in his lifetime, or committed any
trespass on the real property of the decedent in his lifetime;
and any person, or the personal representative of any person,
may maintain an action against the execuior or administrator
of any testator or intestate who in his lifetime has wasted,
destroyed, taken, or carried away, or converted to his owm
use, the property of any such person or committed any trespasse
on the real property of such perscn. This section shall not
apply to an action founded upon 8 wrong resulting in physical
injury or death of any person.

k. Amend Sections 376 and 377 of the Code of Civil Procedure

a5 follows:

376. The parents of a legitimate unmarried minor chilad,
acting Jointly, may maintain an action for injury to such
child caused by the wrongful act or neglect of another, If
either parent shall fail onh demarnd to join as plaintiff in
such action or is dead or cannot be found, then the other
parent may maintain such action and the parent, if living,
who does not join as plaintiff must be joined as a defendant
end, before trial or hearing of any question of faet, must
be served with summons either perscnally or by sending a copy
of the sumons and complaint by registered mail with proper
postage prepaid addressed to such parent's last known eddreas
with request for a return receipt. If service is made by
registered mail the production of a return receipt purporting
to be signed by the addressee shall create a disputable
presumption that such summons and complaint have been duly
served. In the absence of personal service or service by
registered mail, as above provided, service mey be made as
provided in Sections 412 and 413 of this code. The respective
rights of the parents to eny award shall be determined by the
court,

A mother may maintain an action for such an injury to
her illegitimate unmarried minor child. A gusrdian mey
maintain an action for such an injury to his ward.

Any such action may be maintained against the person
cauging the injuryr-e¥-if-sweh-perser~be-deady-then-azaingt

hip-persenal-represeriabives. If any other person is

iy



o

responsible for any such wrongful act or neglect the action
msy also be maintained against such other person, ew-his
poyRenad-repres - niptives-in-eaps-ef-hig~deash  The death of
the child or ward shail not abate the parents' or guardian's
cause of action for his injury as to dawages accruing before
his deeth.

In every action under this section, such damages mey be
given as under all of the circumstances >f the case mey be
Just;-. previded; -Lksi-in-sny-aebion-mainicined -nfber-she-deash
ef-Lhe-ehild-er-vardr-dansges-reeovera’: »~hereunder-shall -net
inelude-damages-for-painy-sufforing-or-disfigurenans -ner-punitive
e¥-aHERE 1a¥Y-dannges -noF-conponsatien-fop-1oce-of -progpeetive
profite-or-carnings-afar-tho-date-of-death.

If an action arising out of the same wrongful ect or
neglect may be maintained pursuant to Section 377 of this
code for wrongful death of any such child, the action
authorized by this section shall be consolidated therewith

for trisl on motion of any interested party.

377. When the death of & person not veing a minor, or
when the death of a minor person who leaves surviving him
either s husband or wife or child or children or father or
mother, is caused by the wrongful act or neglect of ancther,
his heirs or personal representatives may meintain an action

for damages asgainst the person causing the death, -ev-in-ease-



ef-the-desth-of -pueh-wrongdeerr-against-she-perdonsl
representative-of -pueh-wrongdeery ~-whether-the -wrongdoey
dics~-beforc-er-after-the-death-of-the-pergen-injured.

If any other person is responsible for any such wrongful
act or neglect, the acticn may also be maintained
against such other pepscny-e»-in-ease-ef-his-deathy-his
personal-vaprepcatasives, In every action under this
section, such damages msy be given as under all the
circumstances of the case, may be just, but shall not
include damages recoverable under Section 573 of the
Probate 056-8f-tBe-Civit Code. The respective rights of
the helrs in any award shall be determined by the court.
Any acticn brought by the personel representatives of the
decedent pursuant to the provisions of Section 956-e¢f-the-Civil

573 of the Probate Code may be joined with an action arising

out of the same wrongful act or neglect brought pursuvant
to the provisions of this section., If an action be brought
pursuant to the provisions of this section and a separate
action arising out of the same wrongful act or neglect

be brought pursuant to the provisions of Section 956 of the

Civil Code, such actions shall be consolidated for triel

6



on the motion of any interested party.f
5. Amend Section TOT7 of the Probate Code as follows:

TOT. All claims arising upon contract, whether they
are dus, nct due, or contingent, and all claims for
funeral expenses and all claims fer-demages-fer
phygiaal-injurice-or-degth-er-injury-be-preoperty-or
aetions-provided.for-in-Beesion-5Fh-of-thic-eode;

arising under Section 573 of the Probate Code must be

filed or presented within the time limited in the
notice or as extended by the provisions of Section T02
of this code; and any claim not so filed or presented
is barred forever, unless it is made to appesr by the
affidavit of the claimant to the satisfaction of the
court or a judge therecof that the cleimant had not
received notice, by reason of being out of the State,

in which event it may be filed or presented af any time

fSince Probate Code Section 573 is so drafted as to apply to all causes
of action there should be no need to provide specifically for survival
of a particular cause of action in the statute creating it. Moreover,
to do this in same cases might lead a court to hold that when the
legisleture fails to make such provision as to a particular existing or
future statutory cause of action it does not survive. Hence, no further
emendment of Sections 376 and 377 is recommended. If the Commiesion
should decide otherwise, there could be added to each section, at an
appropriate point, the following:

Section 573 of the Probate Code is applicable to causes

of action arising under this section.

-7



before a decree of distribution is rendered. The clerk
must enter in the register every clgim filed, giving
the neme of the claimant, the amount and character of
the elaim, the rate of interest, if any, and the

date of filing.

Comment on Alternative No. 1

This is the language vhich the Staff feels would be most deszirable.
It provides, of course, for the survival of sll causes or rights of
action. As mentioned in the accompanying memorandum, this would result
in little if any change in the present law beyond that already contem-
rlated by the Commission. It has the advantage of simplicity and should
largely eliminate problems of construction.

Since the chapter in which the present Civil Code Section 956
appears deals only with “things in action," it is felt that a survival
statute dealing with all "causes or rights of action" should be placed
elsewhere. Probate Code Section 573 seems to be the most desirable
spot, since provisions both for the survival of actions and authorizing
actions by or against execuiors or administrators could now appear in
one appropriate place.

Probate Code Section 574 should be repealed since its provisions,

particularly as construed by Hunt v. Authier and suecceeding cases,

would now be redundant.

-8-



ALTERRATIVE NO. 2

1. Amend Section 956 of the Civil Code to Reed:

956, A-No thing in action erising-ous-eof-a-wreng-whieh
regults-in-physieai-injury-to-the-person-er-gui-af-a-statute-
inpesing-liapitity-for-sneh-injury-chald-ned 1ls loat abaie by
reason of the death ef-the-wrengdeer-exr of any sther person
iiable-fer-dampsea-for-aneh-injury;-nor-Ly-reansep-of-the-deask
of -the-pervson- tajured~or-eof-apy-other-person-vhe-owns-any-suek

shing-in-aetien. but survives in favor of or ageinst the

executor or administrator of such deceased person.

Where a loss or damage resulting from a wrggg;ul act,

neglect or defeult, occurs simultaneously with or after the

death of a person who would have been liable therefor if his

death had not occourred simultaneously with such logs or

danage or if his desath had not intervened between the wrongful

act, neglect or default and the resulting loss or damage, an

action to recover for such loss or damage mey be maintained

*
against the executor or sdministrator of such person.

In an action brought under this section against an

executor or administrator, all damages may be awarded

»*
Or alternative language shown in the footnote on page 3 could be
used in this paragraph.



which might heve been recovered ageinst the decedent had he

lived, except penalties or punitive or exemplary demages.

When the perscn emiisied-io-maintain-sueh-an hoving a
thing in action dies before judgment, the damages recoverable
fer-aueh-injury-shadi-be gro lipited to such loss or demage

a5 the decedent sustained or incurred prior to the date of

death ef-eapnpings-and-expenees-susiaiped-or-inewrred-a26-8
resuls-of-the-iRjury-by-the-deeeased-prior-to-hig-death,

[Bracketed [and shall not include dameges for pain, suffering or dis-
portion

not yet figurement, meptal anguish and the 1ike.] nor-punitive-ex

decided

by the exexplary-daNRgesy - por-prospeetive-profits-or-earnings-afier

Commi g~ i
sion] the-date-of-deatha The damages recovered shall form part of .

the egtate of the deceased.
Nothing in this article skalli-be-esssbrted-as-raking

makesg such a thing in action assignable.

2. Amend Probate Code Bection 573 to read:

Actions fewx-tRe-veeovery-of-any-properiy;-resi-ar
pareenaly-osr-for-the-peosession-thereof;-or-to-quied
$itle-therebey-oy-te-enforee-a-tien-bhereoRy -er-66
determine-any-adverse-etaim-therenny-and-all -neticns
founded-upop-esntyaeiar-ar-upen-any-tiability-for
physieal-injuryy-deakb-er-injury-te-propertys may be
maintained by and against executors and administrators

in all cases in which the cause of action whether

-10-




ey

arising bvefore or after death is one which would not
abate upon the death of their respective testators
or intestates, and all actions by the State of 5
California or any political subdivision thereof
founded upon any statutory liability of any person
for support, maintenance, aid, care or necessaries

furnished to him or to his spouse, relatives or

kindred, may be maintained sgainst executors and

administrators in all cases in which the same

might have been maintained against their respective

testators or intestates. j
3. Repeal Section 574 of the Probate Code.

L, Amend Sections 376 and 377 of the Code of Civil Procedure as shown
gbove under Alternative No. 1, but leave references in Section 377 to

Section 956 of the Civil Code unchanged.

5. Amend Section 707 of the Probate Code as shown under Alternative

Ho. 1, but mske reference to Civil Code Section 956 rather than Probate

Code Section 573.

6. LAmend Section 402 of Vehicle Code as shown under Alternative No. 1.

Comment on Alternative No. 2.

The amended Civil Cocde Section 9556 shown abave constitutes a
survival statute of slightly less scope than Alternative No. 1 in that
causes of action which are not "to recover money or other personsl

property,” and thue not technically "things in action,” would not be
expressly covered. Such actions are listed in the present Probate Code

Section 573 (i.e. suits to recover-real property or to quiet title)
-11-



but that section by its terms merely authorizes suit by or against
executors or admiristrators if the cause of artion survives. Thus
Alternative No. 2 leawvesz 2 gzp with respect to such actions: reference
mest be made to common law principles or cther statutes to Jdetermine
their survival. As pointed out in the foregoing memorandum, however, it
appears that such ceuses of action survive under existing law. Thus
altrough the changes shovn under Alternative No. 2 are less camprehensive
end perhaps somewhat ciumsier, the effect accomplished is spparently no
different than that under Alternative Ho. 1.

The changes shown in Section 573 of the Probate Code do not appear
to cffect the substantive meaning of the s:ction, since, as menticned

above, this sectlon, ©ty its terms, does not provide for the survival of

<%
the actions listed.

*If the Commlssion does not agree with this canclusicn,"the followving
ianguaga could be used in this section:
573. Actions mey be maintained by and against executors
and administrators as provided in Section 956 of the Civil

Code and actions for the recovery of any property, real or

person, or for the possession thereof, or to quiet title
thereto, or to enforce a lien thereon, or to determine any
adverse claim therson, ard-all-aetions-founded-uper-ecnbre tsy
or-upoR-eRy-Liability-for-physieni-injuryy-death~gz-injury-te
prapersyy may be maintained by and against executors and
administrators in all cases in vhich the cause of action
whether arising before or after death is one which would

not abate upon the death of their respective testators or
intestates;; and all actions by the State of California or
any politieal subdivision thereof founded upon any statutory
liability of any person for support, maintenance, aid, carc
or necessaries furnished to him or to his spouse, relatives
or kindred, may be maintained against executors and adminis-
trators in all cases in which the zame might heve been

maintained against 1ieir respective tesh.tors -r irtestates.

-12-



ALTERNATIVE NO, 3

1. Amend Section 956 of the Civil Code to read:

956, A thing in action arising out of a wrongful

act, neglect or default vwreng-whieh-repuits-in-physiead

tRiwry-te~the-pereer-spr-ouk-of-a-ghabube-impeaing-1iability
fer~sueh-injury-shald is not lost akabe by reason of the
death ef-the-wrengdeer-ey-of any ether persgon iisble-fer
damages-for-sueR-~irjury-nor-by-reasen-ef~the~desth-of -the
pergoR-injured-or-of-any-obher-persoBR-whe-evWas-any-suek

thing-in-aebiorn but survives in favor of or againgt the

execytor or administrator of such deceased person.

Where a loss or damage resulting from a wrongful act,

neglect or default, occurs simultaneously with or after

the death of a person who would have been liable therefor

if his death had not occcurred simultaneously with such

loss or damage or if ig death hed not intervened

between the wrongful act, neglect or default and the

resulting loss or damage, an action to recover for

such loss or damage may be maintalned against the
*
execubtor or administirator of such person..

In an action brought under this section againgt an

executor or administrator, all demsges may be awarded

*
Or alternative langusge shown in the footnote on page 3 could be used

in this paragraph.



which might have been recovered against the decedent had

ne lived, except punitive or exemplary damages.

When the person eniiiled-ie-maiptain-sueb-gB having
e thing in action dies before judgment, the damages
recoverable for-gaeh-injury-gheti-ke are limjited to such

loss or damage a5 the decedent sustained or incurred prior

to the date of death ef-earmings-and-expenses-suEsained-ox

ineurred-ag-a-resuli-eof-the-injury-by-the-deeceased-prioy-+9

[Bracketed hie-death [and ekail do not include damamges for pain,
portion not - )
yet decided suffering or disfigurement, mental anguish and the like.]
upon by the

Commi ssion] Ber-punitive-or-exemplary-dakagess -nor-prospective-profite

or-earnings-afier-ike~date-ef-deash. The damages recovered shall
ekali form part of the estate of the deceased. Nothing in
this article shall be construed as msking such & thing in
action assignable.
2. Repeal Section 574 of the Probate Code and amend Sections 376 and 377
of the Code of Civil Procedure and 573 and 707 of the Probate Code, as

shown under Alternative No. 2.

Comment on Alternative No. 3.

The above survival statute would, of course, apply only to things
in action "arising out of a wrongful act, neglect or default." Since
it applies only to "things in action," it is of narrower scope than
Alternative No. 1. To the extent that there are "things in ection”
vhich do not arise from a "wrongful act, neglect or default,” it is

also narrower then Altermative Ho. 2.

-1h-




Whether or not the language of this statute would be construed
to cover all confract, guesi-contract, or cther non-tort causes of
action, its effect would be little, if any, different than Alternatives
1 or 2, since it appears that such actions alresdy survive under existing
law.,

As pointed out in the foregoing memorandum, however, questions
would arise as 4o the proper construction of the language used. For
cne thing, read literslly it does not spply to causes of action based

on liabllity without fault arising by statute or othervise.

ALTERNATIVE NG, b

1. Amend Section 956 of the Civil Code to read:

956. A thing in action arising out of a tort is
W?eng-vhieh~results-in-physiea&-ingury—%e-the—Persen;E?
eut-of-a-pgbetube-impesing-iiability- for-sueh-injury-shatl
not logt akese2 by reason of the death ef-the-wrengdoer-or
of any ether person iiabie-fer-damages-fer-such-injury
Bo¥-by-Feagor-9f-tha -death-of-the-person-injured-sr-of
any-ebher-persen-vho-ewns-any-suek-thing-in-aetien but

survives in favor of or against the executor or adminis-

trator of such deceased person.

Where a loss or dampge resulting from o wrongful act,

neglect or defaylt, occursg simulieneously with or after

the death of a perscen who would have been liasble therefor

if his death had not occurred simulteneously with such

loss or damege or if his death hsd not intervened between

-15-



the wrongful act, neglect or default snd the resulting loss

or demege, an action to recover for such loss or damsge may

be maintained against the executor or administrator of such

*

pexrson.

In an action brought under this section agsinst an

executor or administrator, all damages may be ewarded

which might have been recovered against the decedent had

he lived, except punitive or exemplary damages.

When the vorson eatdEied-te-mairtein-suek-an having
& thing in acticn dies before judgment, the damages recoverable
for such injury are sheii-be limited to such loss or damage

ag the decedent sustained or incurred prior to the date of

death of-earnings-aprd-ciperses-gustained-or-inenrred-as-a

[ Bracketed resuls-of-the-ivJury-by-the-deeeased-prisx-te-hig-death, [and
portion not

yet decided shall 4o not include demages for pain, suffering or disfigure-
upon by the

Commission} ment, mental arguish and the like.] mer-pumitive-er-euemplary

damAges; ~-ROY-prcgpeet ive-profita-or-earnings-afier-the-date-of -
death- The damages y-covered sheii form part of the estate of the
deceased. Nothing in this article shell-be~censirded-ag-making
makes such a thing in action assignable.

2, Make changes in other code sections as shown under 4lternative No. 3,

other than the repeal of Probote Ccde Section 57L.

" :
Or alternative langusge shown in the footnote on page 3 could be used

in this paragraph.
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Comment on Alternative No. Lt

The foregoing amendment to Section 956 of the Civil Code
results in a survival statute which is the narrowest in scope of the
four alternatives shown. Despite this and desplte problems of
construction to which it might give rise, its total effect would be
little different from that of the broader alternatives. This is true
since, as already pointed oub, it sppears that most non-tort actions
survive under exilsting law,.

Besides questions as to the meaning of the term "tort" and
whether and to what extent statutory actions would be included, there
is ancther problem which might follow from the use of this language,
The present basis for the survival of non-tort actions, such as actions
based on breaches of trust, appears to be Section 574 of the Probate
Code. Tt would therefore be difflcult to repeal that section without
making somewhat uncertain the survival of such actions. If Section 574
is not repealed, however, its provisions will overlap with those of

Section 956, with accompanying problems of construction.



