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De.te ot MeetiD8: November 7-8. 1958 

Date of Memo: October 28, 1958 

MeIDorandUDI No.2 

Subject: Stua;y- 1/25 - Probate COde Section 259. et seq. -
Nonresident Alien ae::.rs 

Attached are revisions of the lIecOJllll"l'ldetion of the COIIIIII1ssion and of 

the proposed statute which reflect#' the Gtatt's propoaal.B to ceny out the 

decisions taken by the COIIIIII1ssion at the October meetiD8. The changes IIIIIde 

in the RecCIIPDendation and statute i!i!_~'1 •• ,..,,a which vere before you in October 

ere shown in strike-out and underline <as tiDally drafted the bill vould nat. 

of cOUl'se. contain the strike-out and underline shown in the proposed statute). 

Tile followina: CCIIPD8Dts on chanies vh1ch have been IIIIIde are set forth 

in tbe order in which the chlLnses apPea:r in the proposed ste.tute: 

1. In actobe:' the decision vas taken nat to make the repeal of Section 

259 et seq. and tbe enactiaerit of the new lIIpmnMng statute retroactive. 

This deCision has been carried. out in the case of the present statute by 

leaviD8 Sections 259, 259.1 and 259.2 in the code and addiD8 a new Section 

259.3 makiD8 them inapplicable to estates of decedents ~ after october 

1, 1959)and by adding a new SectiClrl 1044.5 to the iluponnil1D8 statute making 

it applicable only to estates of decedents dyiD8 after october 1, 1959. The 

reasons for these proposals ere the following: 

a, Legislation enacted at the 1959 Session v1ll go into effect 

on 80lIl8 day in september. 1959. We thinlt that se1ectiD8 a specific 

date Will have the advantases both of beiD8 more explicit and making 
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it unnecessary tor attorneys concerned with the leSialation 

to ascertain the et1'ective date at the lesialative act. 

b. We encountered SOllIe d1tt1culty in draftiElli! lar\sUqe which 

wolll4 make a repeal etrective all ot the etrective date ot the 

act. Moreover, it 'seems desirable to leave Sections 259 at seq. 

on the book's tor a Dl.lllber at years all a relllinder to courts and 

counsel concerned with estatea to wb1ch.t~ applf. 

c. Tb8'aubstance ot the second sentence ot Section 1044.5 

was sugested by the state Ba.r; . the PUJ'Poss, as stated in the 

RecOl!llllend8.t1on, :i.s to·make it clltV that noth1nE; herein 11lll1ts 

any existiriS 1Dl!erent paver ot cal1tQrllia Probl!.te Courts to 

make protectlv.eOrders of·tbe kind.alJt.horized by the etatlJte. 

2. All we anticipated it would, undertak1D& to deal explicitly in the 

C 1lIIpounCIIIIen statute with the problem ot devises and bequests wb1ch create 

c 

both preseDt and future estates proved to be ditf'icult. !rhe statutes we pro­

pose are aClllllVtlat cc:apl1cated b\Zl:, we believe, about as s~ as tbe)r can be 

if the policy problem preseDted is to be resolved in these terms. The proposed 

revision at the ~ stat\Zl:e deals with the matter as tollCM5: Section 

1045 is 11lll1ted to cues of intestate succession in which, ot course. au 
estetes are present estates; SectionlO45.1 8il11ply incarporates Sectloti lO45 

in the cases at dispositions by will wb1ch create only present estates; sec­

tions 1045.2 and 104S.3deal with the situation where a Y1ll creates both 

preseDt andfutUX'e legal estates; and Section 1045.4 deals with tbe 

situation where the decedent puts property in trust, ereatinS poesent and 

Mure equitable estates. 
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It m18ht be noted. that the tollowing alternatives are available in dealing 

with the situation 'Where the decedent by will creates both present and tut\ll'l! 

legal. estates in property: 

a. "Bxc~ as prav1ded 1n Section 1045.3," could be omitted. 

trom Section 1045.2 and Section 1045.3 could be Cllll;l.,tted. trom 

the statute. tt this were done the ,1nterest would be c01lVerted 

into ouh in all cases and the ~ash d.1't1de4 by utIe ot the 

mortality tables and 1mpouIl4e4 or not ~ .on theatatua 

at tbe taker at the particular JtIDO\I!lt. This would be a 

relatively siJllpJ.e solution but would c%'ef.te the pJ'obl.em., 

discuas~ at the October meeting. aris1ng' out at • 4Upoai-

tion at the taJll1l,y home to the .v14ow tor lite. Section 

1045.3. is designed. to deal except;ton·lJy with tbet case. 

o b. On the ¢~ haJ:Ia. tbe ~ision IIII!I4e in Section 

1045.3 tor p1,l'tting the property in trust could be IE4e 

applicable to all. eases in whlch the decedent creates present 

and tutu:re legal. .estates. Or .it could be applied in all 

ca"s. Where the ~ at the present estate is not a , " . , , 

d1squa.l:l.fied IlonreIJ:I.deIlt alien, rather ths,nllmiting it to 

c!lHs where the taker at tbe pzoeS8llt estate gets the taaUy 

hCIDI!I or its eqUivalent. 

3. ClIanies are 1II8de 1n Sections 1046, 1047, 1048 and 1049 to reflect 

the tact that Sections 1045.1, 1045.2, .104;.3 and 104;.4 have been ad4ed 

to the ltatute. 
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4. The addition of the new sections also made it necessarY to 

transfer the last paragl'aph of Section 1045 to new Section 1050.3 to avoid 

having to repeat it several timE!s. 

5. Section 1048 has been revised to authorize the Probate Court, 

at the end of the ten-~ar period and on pet1.tion of the Attorney General, 

to escheat the funds permanently to the state. There seemed to be no 

reason not to incorporate here the prvvision of Section 1430 of the COde of 

CivU Procedure which, providing for pel'IIIIInent escheat, c.onta1na the follow.; 

ing language: 

" . . • saving, however to iJlfants, and persons of unso\1114 mind, 

the right to appear and cla1m such property as provided in thi.s 

title; but it shall be presumed tbat there are no such infants 

nor persons of unsound lIIind who are or will be entitled to claim 

such property unless and untU they appear and cla1m such 

propert}r as prOVided in this title; provided, however, such 

presumption shall be conclusive in favor of any purchaser in 

good faith and for It. valua.ble consideration i'rom the state and 

everyone subsequently claiming under him, saving haVlIver, to 

infants and persons of unsound mind the right of recourse to 

the proceeds of any sale or other disposition of any such 

property by the state and as herein provided. n 

6. Section 1048.5 is designed to provide, in effect, that later 

accruing rights under the statute are subordinate to earlier accruing rights 

asserted in a petition fUed during the earlier period. If the method here 
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util1Zed i8 satisfactory to accomplish the result, it seems better to do it 

in this VIQ' tban to begin such sectiona as 1047 end 1048 with SOllIe such 

phrase as "SUbject to the rights cla:lJDe4, etc." 

7 • TlIe words ''by the tact. -existill8" haVe been e11m1nated from 

Section 1050 at the suagestion ot the state Bar, approved by tbe COIIIII11S8ion. 

8. The section on procedure, formerly 1050.5, baa been renumbered 

1050.1 and baa been 8meMed to requ1re notice to heirs, devisee8 and legatees 

as well as to those who haV'e requested notice. '1h18 18 in accordance with a 

sugestion made by the state Bar am apprared by tbe CCIIIII1881on. There is 

considerable doubt whether the 8econd paragraph of Section 1050.1 18 nec­

es&ary althoush such notice by pub.1ication is given by the clerk Ullder Sec­

t10n 327 when a petition for probate of' a will i8 filed. 

9. Section 1050.2 is designed to provide for sale8 at proJl8l"ty 

nece88&1')' to convert it into cash tor purpose8 at di.position; this is done 

s1Iqply by incorporatill8 the chapter of the Probate COde which deals with 

sales of' property of decedents" estates. 

10. Section 1050.4 is drafted in response to a que8tion rai8ed by 

the Northern Section at the C.A.J. as to 'When a petition for 1IDpoundment of 

fUIIds IIIa¥ be filed. The tour months provision is tound in several other 

sections of the Probate Code; the ather provisiona are designed to make it 

clear tbat a petition tor :I.m,po\IrldIIIt IlU8t be filed before the IIIOIl8Y or 

property is distributed, either by the personal. representative or by the 

trustee. 
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U. lbel1eve tbe chanae. lIlII4e ill the Recaamendation are self'-

explanatory. Since we do not undertake in the RecOllllllendation to discuss 

and explain various matters of detail in the statute, tbecba.Da:es in the 

Rec.'OJIB"'"aation do not canr all of the changes made in the statute and 

cOlllllBllted on abOlfe. 

Respectfully submitted, 

John R. McDonough, Jr. 
Executive Secretary 
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Rev. 12-16-58 

REC(M.lENDATION OF THE CALIFORNIA LAW REVISION CCMaSSION 

Relating to the Right of Nonresident Aliens to Inherit 

Probate Code Sections 259, 259~1, and 259.2, originally 

enacted in 1941 as an eve-of-war emergency measure, provide in 

effect that a nonresident alien cannot inherit real or personal 

property in this State unless the country in which he resides 

affords United States citizens the same rights of inheritance 

as are given to its own citizens. Section 259.1 places on the 

nonresident alien the burden of proving the existence of such 

reciprocal inheritance rights. The Law Revision Commission 

recommends that the.se sections 'of the Probate Code (hereinaf-,-,er 

collectively designated as "Section 259ft ) be repealedlfor 

the following reasons: 

1. Section 259 constitutes an undesirable encroachment 

upon the basic principle of our law that a decedent's property 

should go to the person designated in his will or, in the 

absence of a will, to those close relatives designated in our 

statutes of descent to whom the decedent would probably have 

IThe bill proposed by the Commission repeals these sections 
prospectively in effect but not in form, providing that they 
shall not apply to estates of decedents dying on or after 
October 1, 1959. The Commission's reasons for recommending 
this form of enactment are stated at a later pOint in this 
Recommendation.. . . 
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left the property had he made a will. Section 259 has frequent-

c: 1y caused such property either to escheat or to go to remote 

relatives of the decedent at the expense of those persons who 

were the natural objects of his bounty. 

c 

c 

2. In the cases where Section 259 is effective it causes 

hardship to innocent relatives of California decedents rather 

than to those persons who make the policies of the countries which 

deny reCiprocal inheritance rights to United States citizens. 

3. The difficulty and expense of proving the existence of 

reCiprocal inheritance rights is so substantial that even when such 

rights exist persons Whose inheritances are small find it 

uneconomic to claim them. 

4. Section 259 does not necessarily operate to keep 

American assets from going to unfriendly countries. ~mny such 

countries find the general balance of trade with the United 

States in inheritances· so favorable that they provide the minimum 

reciprocal inheritance rights required to qualify their citizens to 

inherit here. Moreover, keeping American assets out of the hands 

of enemies or potential enemies is a function more appropriately 

performed by the United States Government. This responsibility is 

in fact being handled adequately by the federal government through 

such regulations as the Trading with the Enemy Act and the Foreign 

Assets Control Regulation of the Secretary of the Treasury. 

5. Section 259 does not insure that a beneficiary of a 

California estate living in a foreign country will actually re­

ceive the benefit of his inheritance. If the reciprocal rights 

of inheritance required by the present statute exist the nonresident 

alien's inheritance is sent to him even though it may be wholly or 
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C largely confiscated by his government through outright seizure, 

taxation, currency exchange rates or other means. 

c 

c' 

6. Section 259 has led to much litigation. rhe A~torney 

General has often beer. involved since an inheritance not claimed 

by reason of the statute may eventually escheat. Most of this 

litigation has been concerned with whether the foreign country 

involved did or did not permit United States citizens to inherit 

on a parity with its own citizens on the critical date. As the 

research consultant's report, infra, shows the results reached in 

the cases have often been inconsistent and otherwise open to 

question. ' .. _0 

Taking all of these considerations into account, the Commission 

has concluded that the game at stake ~ retaliation against the few 

countries which discriminate against United States citizens in the 

matter of inheritance rights - has not proved to be worth the 

candle in terms of the frustration of decedents' wishes, the denial 

of inheritance rights to innocent persons, and the time and expensL 

which have been expended by both the State of California and 

others in litigating oases which have arisen under Section 259. 

The Law Revision Conunission also recommends that, whether or 

not Probate Code Sections 259, 259.1 and 259.2 are repealed, 

California enact a statute which will preclude confiscation of a 

nonresident alien's inheritance by the country in which he resides. 

Several states have already adopted such a policy through the enact­

ment of legislation which provides for impounding an inheritance 

for the account of a nonresident alien heir when it appears that 

if it were sent to him he would not have the benefit or use or 
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control of the money or other property due him. Drawing on the 

experience of these states the Commission has drafted an impound­

ing statute, set forth below, which it recommends for enactment 

in this State. The principal features of the proposed statute 

are the following: 

1. j'llien it appears that a nonresident alien will not have 

the substantial benefit or use or control of the money or other 

property due him under an estate or testamentary trust the 

property is converted into cash and deposited to his account at 

interest in a California bank. 2 At any time within five years 

thereafter the alien {or, if he is dead, his heir, legatee or 

devisee} may claim the deposit upon showing that no reason for 

further impoundment exists. If no such claim is made, more distant 

heirs of the decedent are authorized to claim the deposit within 

the second five-year period after the date of impoundment. If 

the money remains on deposit at the end of the second five-year 

period it escheats permanently to the State, saving the same 

rights to minors and persons of unsound mind as are provided 

for in Section 1430 of the Code of Civil Procedure in other 

cases of permanent escheat. 

2Special provision is made in proposed new Sections 1045.2, 
1045.3 and 1045.4 for cases in which the decedent leaves a 
will creating both present and future estates. 
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2. To simplify the determination of ,.,hether a nonresident 

alien heir would have the substantial benefit or use or control 

of the money or other property due him, the proposed statute 

provides that there is a disputable 'presumption that he will 

not if the country in which he resides is designated by the 

Secretary of the Treasury of the United States or other federal 

official as being a country as to which there is not a reason­

able assurance that the payee of a United States check resid­

ing there would both receive the check and be able to negotiate 

it for full value. Such a federal official is ordinarily in a 

better position than a California probate court to make such a 

determination and keep it current. Another advantage of this 

coordination of state and federal policy is that, as the re­

search consultant's report shows, the Secretary of the Treasury 

has thus far in practice designated the several Itiron curtain" 

countries as countries in which there is no assurance .. that the 

payee of a United States check will have the benefit of it. So 

long as this practice is followed • and there would seem to be 

no reason to suppose that it will be abandoned - California assets 

will automatically be prevented from disappearing behind the iron 

curtain. 

3. The statute may not be circumvented by a nonresident alien 

heir's assigning his rights thereunder since an assignee's rights 

are explicitly made no greater than those which the assignor has 

under the statute. 

4. The court is authorized to provide for the payment of reason-

~5-



c 

c: able attorney's fees to any attorney who represented either the 

person on whose behalf the funds were impounded or the person to 

whom the payment is ordered to be made. 

c 

c 

There is a serious question whether either the repeal of 

Probate Code Sections 259-259.2 or the enactment of the impound­

ing statute can constitutior~lly be made retroactive. Under 

California law title to a decedent's property vests in his 

successors as of the date of death, at least in the case of in­

testacy. To give an interest in the estate of a decedent dying 

prior to the effective date of the proposed legislation to a 

person who on the date of the decedent's death took no such 

interest because he was disqualified by Section 259 would 

in the usual case involve taking that same interest away from 

some other heir who acquired it on the date of death under the 

present law. This might be held to be an unconstitutional de­

privation of vested property rights. Moreover, it is arguable 

that to impound the interest of a nonresident alien heir not 

disqualified by Section 259 which he was entitled to take free 

of impoundment on the date of decedent's death would impair 

his vested right in such property.) 

The Commission has concluded that neither the repeal of 

Sections 259-259.2 nor theenQctment of the impounding statute 

should be made retroactive. ~ Thus, under the recommended 

)This seems more doubtful' however' since the very basis of 
impoundment is that the heir woulA not have the substantial 
benefit or use or control of the money or other property due 
him. Thils the statute works to protect rather than impair 
his rights. 
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c: legislation Sections 259-259.2 would not be repealed; instead, 

they would be made inapplicable to estates of decedents dying 

after the effective date of the legislation. Similarly, the 

new impoundment statute expressly provides that it is inapplic­

able to estates of decedents dying prior to its effective date, 

but with the provision that nothing in the proposed legislation 

shall be construed to limit the power of a court to make pro­

tective orders in administering such estates. The latter pro­

vision is included because the research consultant's report 

discloses that some probate courts in other states have made 

impounding orders somewhat similar to those authorized by the 

new statute in the exercise of what they considered to be their 

c 

c 

inherent power to protect the interest of a nonresident alien 

heir. 

Once it is made clear that the repeal of Sections 259-259.2 

and the enactment of the impoundment statute are not to be retro­

active there would appear to be little ground for doubt about th'" 

constitutionality of the legislation which the Commission pro­

poses, given the very substantial powers which a state has over 

the disposition of the decedents' estates. The Commission has 

included a severability clause in the proposed legislation, how­

ever, out of an abundance of caution. 
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Finally. the Commission proposes an amendment to Section 1026 

of the Probate Code which provides that a nonresident alien who 

cecomes entitled to property by succession must appear and demand 

the property Within five years from the time of succession. Under 

the impounding statute proposed by the Commission such an alien's 

inheritance could be impounded without his knowledge upon the 

petition of the personal repr~sentative. the Attorney General or 

an interested party. The Commission believes that when such an 

impoundment order is made the inheritance should thereafter be 

disposed of under the provisions of the impounding statute. even 

in cases in which this would result in its distribution to a 

nonresident alien more than five years after the original right 

of succession accrued. Accordingly. the Commission recommends 

that Section 1026 be amended so to provide. 
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The COIIIIIIission' s recOlllllleDdat1on would be efi'ectuated by the eDactment 

of the followine: measure: 

An act to add Section 259.3 and Article 4.5 ~ Chapter 16 of Division 3 to 

the Probate Code, to IIIII8Ild Secticmi'026 ~ se1d code and to declare 

the severabllityof the p:'OVis1ons ~ this act, all relating to the 

right of nonresll'.ent aliens to:lnherit F!?PmY in this state. 

The peagle ~ the state of California do enact as follow: 

SEC'l'ION 1. Section 259.3 of' the Probate Code is enacted, to read: 

259.3 The provisions of this cha,pter do not apply to estates of 

decedents dying on or after October 1, 1959. 

8100. 2. Article 4.5 is added to Chapter 16 of Division 3 of the 

Probate Code, to read: 

Arti-cie 4.5. Disqual1fied Nonresident Aliens. 

1044. As used in this article, "disqualified nonresident alien" means 

a person: 

(a) Who is an alien not residing in the United states or any 

of its territories; and 

-1-
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(b) Who a court finds would not, aa an heir, ~egatee, aevli1ee or 

distributee of' an estate probated under the laws of' this state 

or a beneficiary of' a testamentary, trust adm1n1 stered under 

such an estate, have the substantial benefit or use or contrc1 

of'the money or other pzQPer'ty due bim. 

There 1s a disputab~e pz'esUll!Ption that a perSOll would not have the 

substantial. benef'it or use or control of money or other property due bim 

under an estate or testamentary trust if' he resides in a country Wich is 

designated 'by the Sacretary ot the Treasury ot the United states, pursuant 

to Title 31. U.S.C. Section 123 or any other provision of' laY, or by any 

other depa;rtment, agency or otficer of' the lll1ted states pursuant to laY, 

as being a country as to which there is not a reasonable aSlflurance that the 

~e ot a check or warrant dravnagainst :fUnds Of the lll1ted states v1ll 

C actually receive such check or warrant and be able to negotiate the same 

tor f'ull vaJ.ue. 

c 

1044.5. The prOll'is1ons of' this article do not apply to estates of' 

decedents ~ing prior to October 1, 1959. Nothing in this article shaJ.l be 

construed to limit the power of' a court to make &,PPl'opriate orders in 

estates ot decedents ~ prior to October 1, ~959 to protect and sateguu'd 

the interests of' heirs, legatees, aev1sees or beneticis.r1es of' testsmentary 

trusts who are entitled to inherit or take under the lavs of' this State as 

they existed prior thereto. 

1045. Whenever a person having a risht of' intestate succession to 

all or any part of' a decedent's estate is a disquaJ.itied nooresident alien, 

------------~-~'~~~'~' 
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the court shall, on the petition of the executor or admi 01 strator, err:! party 

in interest or the Attorney General, order that such person's interest be 

converted into cash and deposited at interest to the credit of such person 

in err:! state or national bank or baDks in the state. The passbook or other 

evidence of such deposit shall be delivered to the clerk of the court. The 

bank in which the deposit is made shall malte no payment there:f'ran un1ess 

authorized by a court order made pursuant to the provisions of this article. 

1~5.1. When a decedent leaves a valid will Section 1045 is a:ppllcabl.e 

to any property passing thereunder as to which only a present estate is 

created. 

1~5.2. EKce:1t as povided in Section 1~5.3, when a decedent lesves 

C a valid will creat1nS present and future legal estates in property passing 

under the will and the person entitled to any such estate is a disqualified 

nonresident alien at the time of the decedent's death, the court shalJ., 

c 

upon petition fUed as provideC. in Section 1045. order the property conveJ;1;e!! 

into cash. Using mortality tables as provided in Section 13953 of the 

Revenue end Taxation Code, the court shall divide the fund realized into 

SlDDS representing the present value of the present and future estates. Arty 

sum representiDg the value of an estate to which a disqualified nonresident 

alien is entitled under the will shall be deposited as provided in Section 

1045 and the provisions ot this article relatiDg to the disposition ot such 

deposited funds shall be applicable thereto. All other SlDDS shall be 

distributed in the course of administration to the persons who are entitled 

under the will to the estates which such SlDDS represent. 
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c 1045.3. When a decedent leaves a valid will creating present and 

Mure legal estates in property passing under the will and the person 

entitled to too 1'mure estate is, at the time 01' the decedect's death, a 

disqualified nonresident alien but the person entitled to the present estate 

is nat, .the court, on petition filed as provided in Section lo1!.5 shall, at 

the option 01' the owner of the present estate, either proceed as provided 

in Section 1045.2 or convey the property to a trustee to be appointed by 

the court upon security satisfactory to the court. The court shall retain 

jurisdiction for the s"t.t1ement of the accounts 01' such trustee, in all 

matters necessary for the proper ad!n1n1stration of such trust, and for 

f:l.nal distribmion of the trust property. The expense 01' etbllin1stration of 

the trust shall be bornE! by the owner 01' the present estate and at the 

termination of such estr,te the owner or his estate sball have a lien on the 

C trust property for the amount of such expense plus interest thereon to be 

c 

fixed by tbe court at a rate nat exceeding seven per cent per lImIum. 

1045.4. When the beneficiary under a testamentary trust or a trust 

estabiisbed under Section 1045.3 is a disqualified nonresident allen at the 

tilDe he is entitJ.ed to receive lIIOIley or ather property from the trust, the 

court shall, on petition of the trustee, any party in interest, or the 

Attorney General, order the property then due the beneficiary converted into 

cash by the tl'\lBtee and deposited as provided in Section 1045. The court 

shall also order the trustee to make s1"d 1ar disposition 01' all other money 

or property which l!lB\f become due the beneficiary in the Mure untU such 

time as the court shall, on petition of the beneficiary, have determined 

-4-
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that the "oeneticiary is no longer a disqualified nonresident alien. The 

provisions ot tbis article relating to the disposition of deposited funds 

shall be applicable to flmds depodied pUrsuant to this section, except that 

tor the purpose of Sections 1046, 1046.5, 1047 and 1048 the date of entry of 

the court's. order shall be deemed to be the date upon which the deposits were 

made- by the trustee. 

10116. At any time before the expiration of five years e.t'ter the 

date of entry ot an order tor deposit made pursuant to Sect:l.ons 1045, 

1045.1, 1045.2, 1045.3 or 1045.4, the person for whom the depos:l.t was made 

may. file :i.n the court whicll made the order a petition to have the 1'unds on 

deposit paid to him. If the court f'inda that the petitioner is no longer 

a disqualified nonrer1aent alien t.'le petition shall be granted. 

1046.5. If' the person authorized by Section 1046 to petition for 

~t ot the 1'unds is deceased, the petition therein authorized may be 

filed by his heir. legatee or devisee, pro'I'ided that such petitioner is 

not a disqualified nonresident alien. If the court finds that the 

petitioner is not a disqualified nonresident alien and is entitled to the 

funds on deposit the petitid1l shall be granted. 

1047. At any tilDe" e.t'ter the expiration of rive years and betore the 

expiration of ten years atter the date of entry of an order for deposit made 

pursuant to Sections 1045, 1645.1, 1045~2, 1645.3 or 1645.4, any person who 

is not a disqualified nonresident alien and who would have been entitled to 

the property distributable to the PIIPon on whose behalf the order was made 
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had the latter predeceased the decedent 1118¥ petition the court to ordei- the 

funds on deposit paid over to him. If' a person who would otherwise have 

been alIthorbed by this Section to petition f'or pa;yment of' the deposited 

funds is unable to do so because he is a disquaUfied nonresident alien, the 

right of others to petition hereunder shall be determ:l.ned as though such 

person bad also predeceased the decedent. If'the court finds that a 

petitioner hereunder is not a disqualified nonresident alien and is 

entitled to tl!e funds on deposit tile petiti.on shall be granted. 

1048. Atter the expiration of' ten years fran the date of entry of' 

an order for deposit made P1.n'suant to Seetions 1045, 1045.1, lo45.2, 1045.3 

or 1045.4, the court shall, l:q>on the petition of' the Attorney General, order 

the funds on deposit escheated permanently to the State, saviIlg however to 

C infants and penons of' unsound mind the rights provided in Section 1430 ot 

the Code of' Civil. Proced.1.n'e. 

c 

1048.5. A petition f'1led witl\1n the t1llle provided in Sections 1046, 

1046.5, 1041 or 1048 need not be heard or decided within such t1llle. It two 

or more petitions tor the pa;yment or escheat of the same ilIw011llded fund or 

part thereot are filed, they shall be decided in the order in vhich they 

are tiled. 

1049. When en order is llISde f'or the deposit of funds pursuant to 

Sections 1045, 1045.1, 1045.2, 1045.3 or 1045.4 or for the pa;yment or 

escheat ot a deposit P1.n'suant to Sections 1046,"1046.5,1047 or 1048, or at 

s:rry intervening time, the court may order pa;yment of reasonable attorney's 
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c f'ees out of' such :funds or such deposit to any attorney who represented the 

person on whose behalf such deposit ts or was ordered. When an order is 

made f'or the ~nt of' a deposit pursuant to Sections"l046, 1046~5 or lolq, 

the court may order peyment of' reasonable attorney's f'ees out of' such 

deposit to any attorney who represented the person to whom ~nt is 

ordered rna.d.e. 

1049.1. If' a disqualit'ied nonresident allen having an interest in 

all or any part of' a decedent's estate probated under the laws of this 

state or of a testamentary trust administered thereunder or having an 

interest in fUnds deposited pursuant to the prOVisions of' this article 

assigns such interest, his assignee bas only the rights given to the 

assignor by this al-ttc1e. No ~ent of fUnds may be made to an assignee 

C who is a disqual1fie.:l. nonresident allen. 

c 

1049.2. Whether II person is a disqualified nonresident allen within 

the meaning of this article shall be determined as of' the date of the order. 

1049·3 Any petition filed pursuant to Sections 1045, 1045.1, 1045.2, 

or 1045.3 shall be verified and shall state the names, 688s, and post office 

addresses of the heirs, devisees, and legatees of the decedent, so far as 

known to the petitioner. 

When the petition is filed the clerk shall set the petition for 

hearing by the court and notice thereof shall be given for the period and 

in the lIIIImler required by Section 1200 of' this code to the Attorney General, 

to the persons named in the petition, to all persons to vhoDl notice is required 

to be mailed by Section 1200 of this'cede,andtosuchotherpersons, if any, as 
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the court may direct. A copy ot the petition shall be mailed to the Attorney 

General with the notice given to him. 

1049.4. /my petition fUed pursuant to Sections 1045.4, 1046, 1046.5, 

1041 or 1048 shall be verified and shall state the names and the post office 

addresses,so tar as known to the petitioner, of all persons who are known 

by the peti1;ioner to have, under the prOVisions of this article, an existing 

or contingent interest in the trust money or propel t;y or the deposited f'und 

to which the petit:to;:_ :,:,;lates. 

When the petition is fUed the clerk shall set the petition for 

hearing by the court and notice thereot shall be given tor the period and 

in the \!ISlIMr required by Section 1200 of this code to the Attorney General, 

the persons named in the petition and such other persons, if any, as the 

court may direct. A-copy of the petition shall be mailed to the Attorney 

General with the notice given to him. 

1049.5. Whenever an order is made pursuant to the proviSions of 

Sections 1045, 1045.1, 1045.2 or 1045.3 tor the conversion of an interest 

in a decedent' s estate into cash the interest shall be sold in conformi t7 

with the provisions of Chapter 13 of Division 3 (cOlJllllencing at Section 150) 

of this code. 

1049.6. The court may make an order authorized in Sections 1045, 

1045.1, 1045.2 or 1045.3 on its awn motion. In such case notice of the 

court • s intention to make the order shall be given by the clerk of the 

court to the same persons and in the manner as though a petition had been 



.. 

c 

c 

c 

tiled. 

1049.7. A petition authorized by Sections 1045, 1045.1, 1045.2, or 

1045.3 may be tiled only af'ter four months have elapsed af'ter the first 

publication of notice to creditors and prior to distribution 01' the interest 

involved. A petition authorized by Section 1045.4 may be tiled at any time 

before the trustee has transferred the money or property to the beneficiary. 

SEC. 3. SeC:-;;ion 1026 '01' the Probate Code i8 amended, to read: 

A nonresident allen who becomes entitled to 

property by succession must appear and demand 

the pro'oerty within tive years from the time of 

successionj otberv1se, his rights are barred and 

the property shall be disposed of as e.cheated 

property, P£OVided( 11' an order 1m,pound:lng such 

alien I s prop!rty is made pursuant to Sections 

1045, 1045.1, 1045.2, 1045.3 or 1045.4, the 

prO'lisions 01' Article 4.5, Chapter 16, Division 

3, (commencil!§ at Section 1044) and not at this 

section, are applicable. 

SEC. 4. If any praY'ision of this act or the application of such 

prOVision to any person or circumstance is held :1nval1d, such invalidity 

shall not atf'ect other prOVisions or applications 01' this act which can be 

given e:('f'ect without the invalid praY'ision or application and to this end 

C the provisions of this act are declared to be severable. 
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