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Date of Meeting: Sepgember 5.6, 1958
Date of Memo: August 29, 1958

Memorandum No. 8
Subject: Study #16 - Planning Procedurs

The 1955 session of the legislature authorized the Commission to urnder-

take a study to determine whether there is need for clapif{cation of the
lew respecting the duties of the city and county legislative bodies in
connection with planning procedures and the ena&bment of zoning ordinances
when there ig no plamning commission. This study, which is described at page
32 of the Commission's 1955 Report to the fegislature, was pleced on ouwr
agenda at the suggestion of a city attorney of a city having no planning
comuission. He reported that the existing statutory lsw on the subject
is rather confusing, a fact which the study we have made tendsr to confirm.

A copy of a s'l';a:tf study on this sub.jact‘is atbtached. Attached also is
e copy of & letter vhich I have reeei'ved from Ralph Kleps relating to the
staff study and particulsrly to the recommendations made therein. My comments
on Ralph's letter are as follows: |

1, I ag:;ee with his cobservations concerning the unsatisfactory state of the
statutes relating to planning and his view that the Commission should undertake
the minimm emount of revision in this area which is commensurate with dis-
charge of our responsibilities under the study assigned by the legisiature.

2. I am inclined to¢ the view that we would not be cowrting any great
probiems if we were to recommend substantially the revisions proposed
at peges 5-6 and €-11 of the staff study and that this would be in some re-

spects preferable to recommending a
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this would be in scme respecte preferable to reccemending a
section along the lines of thet suggested in Ralph's letter,
Whatever is declded as to leglslative reccmmendations to be
made, the problem is presented of how much of the study, if any,
to publish. One possibility would be to publish all of it (with
such modification in detail as is deemed necegsary) in oxder to
Tocus a:tténtianonmortha obvious defects in the stebutory
law relating to planning. At the other extrems we might pub-
lish no study at all, particularly if we were to recommend

the statute proposed by Ralph. A middle ground would be to
publish only pp. 2-6 of the study, dealing with the enactment
of zoning crdinances if our recompendstion is limited thereto

or only pp. 2-12, dsaling with the enpotment and administration

of zoning ordinances 1f owr recommeniztion deals with both
subjects.

‘Respectfully submitted,

Jolm R. McDonough, Jr.,
Executive Secrwiary
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State of California

CALIPORNIA LAW REVISION COMMISSION

School of Law
Stanford, Calif,
Sacramento, Californla
Auguast 8, 1958

Prof. Jolm R, McDonough, Jr,
Exgoutive Secretary

Califormis Law Revision Commission
School of Law

Stanford, California

Dear John:

We started to do a detailed comment on the staff
atudy with respect to zoning ordinances and master plens,
but I have decided to make some general observations
instead,

The first comment is that this whole area of our
atatutory law is in deplorable condition, For example,
on page 7, the staff studg indicates that either a city
or a county may creats a "board of zoning adjuatment," while
only & city may have a “zoni%oadministrator." Since the
1955 amendment to Section 66850,* howaver, both entitiss
may create eithsr, and Section 856853 sounds as if certaln
actions are to be taken jolintly by the administrator and
the board, Consider the poasibility of a city's having
both, against the background of Sectlon 65852 (a 1953
goction) which gives the powsrs of the board to the ade
ministrator in citles, (Query: what as to ocounties?)
Many other such complications could bs pointed out, but
the conelusion I draw is that no simple set of emendments
will make muach impression in this field., We should either
limlt ourselves to the specifie problem raissd, therefore,
not claiming that we've cleaned up the situation, or we
shoui.d recognize that a far more ambitious project is
involved,

As described in the 1955 Report, et page 32, this
study involves only the holding of multiple hearings by

# A1l references are to the Govermnment Code.
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the legislative body due to the wording of Section 65808.
My suggestion would be that we take care of this problem
only, unless we're ready to revise the whole planning law,

Viewing the study from this point of view, I wonder
about the theory of the staff report. The besio concept
seams to be that the exlsting procedural provisions should
bs duplioated in the law, but with specilal application to
the situation in which there 1s no planning commission.
(Query: what about the situations in which the law requires
e planning commission, but 1t was never created or 1s
inoperative?) This duplication of existing ssctions,
however, runs the rlsk of creating a variance between
the exieting lew and the new section., (See, for example,
the exiating Section 65806 and the recommendsd Ssoction
65806,5.) If we make a sensible new section, we have to
roevise the existing section also and thias la apt to hawe
substantial repercussions on the whole act, I would prefer
attempting to devise new language which would solve the
multiple hearing problem alone. It would make e much
simpler bill, for one thing, and it would not involve us
in restating so much confused statutory language.

- Whet sabout samething like this, added to Section
658083

"No leglalative body which exercises the
powers of a planning commlssion under this
geotion 1s required tc conduct nultiple
hearings at any stage of a proceeding merely
because 1t is exerecising the powers of a
planning commission as well as its own powers,"

This langusge may not be the best posalble, but it expresges
the approach I have in mind, -
Regards,

/8/ Relph

Ralph N. Kleps
Ex Qfficio Member
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A STUDY TO DETERMINE WHETHER THE
LAW REGARDING THE ADOPTION ARD
ADMINISTRATION OF ZONING ORDINANCES
AND OF MASTER AND PRECISE PLANS BY
CITIES AND CQUNTIES NOT HAVING PLAN-
NING COMMISSIONS SHOULD BE REVISED

Chapter 3, Title 7 of the Government Code, which is en-
titled "Local Planning," provides, jinter alia, for the creation
of city and county planning commissidns and for the appoint-
ment, organization and financing of such commissions. Chapters
3 and 4 of Title 7 provide that where there is a city or county
planning commission that body shall have spgcific powers and
and respensibilities in gonnection with the adoption and adminis-
tration of master plans;/ precise plans;6 and zoning crdinances7
and with respect to changes in street names.8 Tt seems probable
that these statutes were originally drafted on the assumption
that there would be a planning commission in evéry city or county
which would be acting under them. The possibility that this might
not be the case was apparently visualized by the draftsman only
in connection with Chapter 4 of Title 7 which deals with the
adoption and administration of zZoning ordinances; his solution
for this problem is Section 65808 of the Government Code which
provides:

If there is no city or county planning commission

the legislative body of such city or county shall do all
things required or authorized by this chapter of the city

or county planning commission.
As will be shown below, however, Secticn 65808 is a less

than satisfactory scolution to the problem.

I
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Two questions are considered in this study. The first is
whether Chapter 4 of Title 7 of the Government Code should be
revised to clarify how zoning ordinances are to be adopted and
administered in a city-or,counﬁj not having a plaﬁning commission.
The second is whether provision'should be made in Chaptér 3 of
Title 7 of the Government Code for the adoption and administration
of masteﬁ and precise plans in cities or counties which do not
have pianning commissions. These questions will be discussed

separately.

WHETHER SPECIFIC PROVISION SHOULD BE
MADE FOR THE ADOPTION AND ADMINISTRATION
OF ZONING ORDINANCES IN A CITY OR COUNTY
NOT HAVING A PLANNING COMMISSION

This problem will be divided into two parts for consideration:
(1) the adoption of zoning ordinances; (2) the administration of

zoning ordinances.

The Adqpt;on of Zoning Ordinances

Article 1 of Chapter 4 of Title 7 of the Govermment Code

provides for the adoption of zoning regulations by the legislative

body of a city or county. Section 65803 provides:

- §65803, Except as otherwise provided in this
article, a zoning ordinance shall be initiated and
adopted in the same manner as & precise plan, pur-~
suant t¢ Chapter 3. This section does not require
the adoption of a master plan prior to eéither the
initiation or adoption of & zoning ordinance.

-2—
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Article 11 of Chapter 3 of Title 7 deals with the adoption
or amendment of a precise plan or regulation. Applying the pro-

visions of that Article to the initiation and adoption of a

zoning ordinance, as contemplated by Section 65803, two procedures

are provided by which such an ordinance may be adopted. Under
one procedure, detailed in Sections 65650-65655;-the following
steps are required tc be taken: (1) A proposed ordinance is
originated by the planming commission of & city or county after
at least one public hearing of which published notice is re-
quired to be given;io (2) the ordinance is recommended to the
legislative body of the city or county by a vote of not less
than two-thirds of the members of the planning commission;ll
(3} the legislative body may adopt the ordinance or regulation
only after holding at least one public hearing,
of which published notice is required to be given;12
(4) the legislative body may not make a change in the proposed

ordinance until the change has been referred to the planning
1

commission for a report and such report has been filed. Under the

other procedure, detailed in Section 65657, a zoning ordinance
may be originated by the legislative body but may be adopted
only after 1t has been referred to the planning commission for

a report which is te be made after the commission has held at

least one public meeting of which published notice must be given.

Under these provisiocns the participation of the planning
commission is contemplated in the adoption of every zoning

15
ordinance. But suppose there is no planning commission? This

-
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contingency is provided for by Section 65808 which provides:
If there is no city or county planning
commission the legislative body of such city
or county shall do all things required or author-
ized by this chapter of the city or county planning
commission.

Literally applied in conjunction with Section 65803, Section
65808 would appear to require a city or county legislative body
in adopting a zoning ordinance; if the first procedure outlined
above is followed; to first sit as a planning commission, hold
a hearing; meke 3 rzeswronlation to itself as 2 legislative body,
and then; sitting in the latter capacity; hold another hearing
and approve or reject the recommendation. Moreover; the legis-
lative body, sitting as such, would be required to refer any
suggestion for a change in the recommendation back to itself
gitting as a planning commission for a report. If the second
procedure outlined above is followed the legislative body must E
refer any proposed zoning ordinance to itself sitting as a plan- E
ning commission for a report and must hold at least one public
hearing in that capacity.

It is not ¢lear that the courts of this State would give
Section 65808 a literal interpretation and hold a zoning ordinance
invalid if a city or county legislative body failed to sit in the
separate capacities and hold the several public hearings which a:
literal compliance with Sections 65803 End1658683wbuld.seém'tﬁérequire.
There have been nc California court decisions which have defined

the meaning of Section 65808. In the only case found, the court

merely commented in passing that the city council had acted in

.




17
accordance with the provisions of the statute.

It may be thought to be undesirable tc leave this question

)

open for judicial interpretation. If so, Chapter 4 of Title 7
of the Government Code could be amended to state explicitly what
procedure is to be followed in adopting a zoning ordinance in
a city or county not having a planning commission, Such a pro-
cedure should; it is believed, require only that before adopting
such an ordinance the legislative bedy hold one public hearing
on the snbject; of wnizh published notice should be reguired to
be given. The legislative changes necessary to accomplish this
result are the following:

(1) Amend Section 65803 to make it applicable only where

C: there is a planning commission, as follows:

§ 65803. -  Exeepb-as-siherwise-previded-in-this

apsieds . When there 1s a planning commission in the
city or county, a zoning ocrdinance shall be initiated
and adopted in Ghe same manner as a precise plan,
pursuant to Chapter 3. This section does not require
the adoption of a master plan prior to either the in-
itiation or adoption of a zoning ordinance.

(2) Repeal Section 65808 and enact in its stead a new section,

as follows:

§.65803.5. If there is no planning comission
in a city or county the legislative body thereof
may adopt a zoning ordinance or regulation after
holding at least one public hearing. Notice of the
time and place of such hearing shall be given in the
city or county at least 10 days before the hearing
by publication pursuant to Section 6061 of this code
and by such other means as the lsgislative body deems
necsssary.

£3) Enact a new section as a counterpart to Section 65806,

ran
e as follows:
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§ 65806.5. If there is no planning commission
in a city or county the legislative body therof may,
to protect the public safety, health and welfare,
adopt a temporary interim zoning ordinance as an
urgency mMmeasure when

{a} New territory has been or may be annexed
to a city, or

(b} The legislative body is conducting or in-
tends to conduct studies within a reasonable
time of the adoption of a new zoning ordinance
or of amendments or additions to an existing
zoning ordinance.

(c) Tae legislative body has held or plans to
hold a public hearing in connection with
the adoption of a new zZoning ordinance or
amendments or additions to an existing
zoning ordinance.

“A temporary.interim zoning erdinance may prohibit .
uses which would be in conflict with a zoning ordin-
.ance which may be adopted or.with amendments or
additions which may be made to an existing zonlng
S ordinance.. .

A temporary interim zoning ordinance may be
initiated and adopted as other ordinances not relat-
ing to zoning are initiated and adopted.

-

(4) A desirable change for better draftsmanship of Chapter
4, although one not necessary to accomplish the result under con-
sideration, would be to repeal Section 65807 and to amend Section
65804 as follows:

§ 65804, Eneept-as-otherwise-provided-in-this
arsietey An amendment to a zoning ordinance which
amendment changes any property from one zone to an-
other or imposes any regulation listed in Section
65800 not theretofore imposed or removes or modifies
any such regulation theretofore imposed shall be
initiated and adopted in the same Ranner as required
for the initiation and adoption of the original zoning
ordinance.,
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The Administration of Zoning Ordinances

Article 2 of Chapter 4 of Title 7 is entitled "Administration."

Its function is to establish procedures through which persons may
apply for conditional uses or permits under a zoning ordinance or
for a variance from such an ordinance or may appeal from orders,
decisions and other action of administrative officials taken pur-
svant to a zoning ocrdinance. Article 2 ampowers a city or a
county to create a board of zoning adjustment and empowers a city
to create the office of zoning administrator. A board of zZoning
adjustment or a zoning administratcr is empowered to hear appli-
cations for uses, permits and variances and to hear appeals from
administrative action, subject to review by the legislative body,
and then by competent courts. Provision is made in Article 2 for
the contingeﬁcy that neither a board of zoning adjustment nor a
zoning administrator may exist in a particular city or county;
Section 65852 provides that in such a case the planning commission
shall have all of the powers and duties of & board of zoning ad-~
justment. But what if there is no planning commission either?
Here, as in the case of the adoption of zoning ordinances as pro-
vided in Article l; the governing provision is found in Section
65808:

", ..the legislative body...shall do all things...




required by this chapter of the...planning commission.™

[Emphasis added.]

But here again if the legislative body follows the mandate
of Section 65808 literally an ancmalous situation; involving an
apparently unnecessary duplication of effort; results. The
following example illustrates this: An appeal is taken under
§ 65853(c) from the order of an administrative offiecial acting
pursuant to a zoning regulation. This appeal }g%eard initially
by the legislative body sitting as a planning commission.23 Under
§65850 the aggrieved party then has a right tc appeal this deter-
mination to the legislative body sitting as such. Thus the legis-
lative body finds itself reviewing a decision which it made a few
days before sitting in ancther capacity.

In Article 2 as in Article 1 it may be thought desirable to
eliminate this duplication of effort by making special provision
for the administration of zoning ordinances by the legislative
body.of a city or county when there is no board of zoning adjust-
ment, zoning administrator or planning commission. This could be
done by making the following changes in Article 2:

{1} Amend Section 65852 to provide for the situation where
there is no planning commission, as follows:

§ 65852, The zoning administrator of a city
shall have all the powers and duties of a board of
zoning adjustment. If there is neither a beocard of
zoning adjustment, nor a zoning administrator, the

planning commission shall have all the powers and
duties of a board of zoning adjustment. If there

ig not a board of zoning adjustment, nor a zoning

a nistrator, nor a anning commission, the legis-~
ative body shall have aii the powers and duties o
a d of zoning a tment .

-8~




{2) Repesal Section 65808 and enact a new Section 65853.5

ag follows:

§ 65853.5. 1If there is no board of zoning
ad justment, zoning administrator, or planning com-
mission in a city or county the legislative body
thereof may, in appropriate cases and subject to
appropriate conditions and safeguards as provided
by the zoning ordinance, or charter if there be
such, hear and decide:

(a) Applications for conditional uses or other
permits when the zoning ordinance provides therefor
and establishes criteria for determining such matters.

(b} Applications for variances from the terms of
the zoning ordinance when the following circumstances
are found to apply:

{1) That any variance granted shall be subject
to such conditions as will assure that the adjust-
ment thereby authorized shall not constitute a
grant of special privilege inconsistent with the
limitations upon other properties in the vicinity
and zone in which subject property is situate.

{2) That because of special circumstances
agslicable to subject property, including size,
shape, topography, location or surrocundings, the
strict application of the zoning ordinance 1s found
to deprive subject property of privileges enjoyed
by other properties in the vicinity and under iden-
tical zone classification.

(e) Appeals, where it is alleged by the appellant
that there is error in any order, requirement, pernmit,
decision or determination made by an administrative
official in the administration or enforcement of this
chapter or any ordinance adopted pursuant to it. Acts
and determinations of the legislative body authorized
herein may be reviewed by competent courts.




{3) Amend Section 65855 to make it applicable where there

is no planning commission, as follows:

(4)

$65855,. In exercising the powers granted by
Section 65853(c), Sectiong6§8§3.§jc2 aErSection 65856,
sush-besaré the person or hearing the appeal may,
in conformity wEth this chapter, reverse or confirm,
wholly or partly, or may modify the order, requirement,
decision or determination appealed from, and may make
such an order, requirement, decision or determination

as should be made, and, to that end, shall have all
the powers of the officer from whom the appeal is taken.

Ariend Section 65856 to make it applicable where there

is no planning commission, as follows:

(5)

§ 65856. An appeals te-the-beard-ef-adjustment
may be taken from any decision of she an administrative
official by any person aggrieved, or by any officer,
department or bureau affected by-ary-deeisien-eof-the
adrnzrnisbrative-effieial thereby to the person or body
in the city or county empowered to hear appeals under
5 ( 5853.5(c) of this code.
uch appeal sha be taken within a reasonable time,
as provided by rules of the beard person or bod¥
hearing the appeal, by filing with the officer from
whom the appeal is taken, and with the beard person
or body hearing the appeal a notice of appeal speci-
fying the grounds. e officer from whom the appeal
is taken shall forthwith transmit to the beard person
or body tec whom the appeal is taken, all the papers
constituting the recorg upon which the action appealed
from was taken.
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Amend Section 65857 to make it applicable where there

is no planning commission, as follows:

§ 65857. An appeal stays all proceedings in
furtherance of the action appealed from, unless the
officer from whom the appeal is taken certifies to
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the beard-eof-adjustmenty person or bﬁg% hearing the
appeal, after the notice of appeal shall have been
iled with him that, by reason of facts stated in
the certificate, a stay would, in his opinion, cause
imminent peril to life and property. In such case

proceedings shall not be stayed except by a restrain-
ing order which may be granted by the beard-ef-adjust-

rert person or body hearing the appeal or by a court
of reccrd on application, and notice to the officer

from whom the appeal is taken and due cause shown.

Conclusion and Recommendation

The only information at hand which indicates the extent to
which Section 65808 affects California communities is that found
in the 1953 Report of the Assembly Interim Committee on Conser-
vation; Planning and Public Works which states:

All but 89 cities - with a total population of 248;#38

{2.3% of the state population) - have established planning

commissions. Only five of these cities have more than

10,000 population.

It is recommended that the ambiguities and anomalies which
presently exist by virtue of Section 65808 of the Government Code
in respect of the enactment and administration of zoning ordinances
by c¢ities and counties not having planning commissions be eliminated
by the adoption of the statutory revisions suggested above.

In determining whether this recommendation is sound it might
be noted that the present statute has never required judicial inter-
pretation. Perhaps this indicates that little or no practical
problem exists. Attention might also be given to the fact that

under the new statutory provisions proposed above zoning ordinances

-11-




may be enacted by cities and counties without plamning com-
missions with greater facility than those having planning
commissions. It might be considered whether this would tend
to discourage the creation of planning commissions and, if

80, whether such a possible result is desirabile.

WHETHER CITIES AND COUNTIES SHOULD
BE AUTHORIZED TO ADOPT MASTER AND
PRECISE PLANS WITHOUT PARTICIPATION
BY A PLANNING COMMISSION

Master Plans

Adoption of Master Plans By Cities and Counties
Not Having Planning Commissions

The adoption of a master or general plan by a city or county
having a planning commission or within the Jjurisdiction of a
regional or area planning commission is governed by Articles 7 and
8 of Chapter 3 of Title 7 of the Government Code. The authorized
procedure is the following: A master plan is prepared by a city,
county, regional or area planning cammission;l8 two public noticed
hearings_are required to be held prior to its adoption by the com-
mission.l The commission may adopt the plan by resclution of two-
thirds of the voting members.zo Following such adoption the plan
is required to be certified to the legislative body by the planning
commission.21 The legislative body may then adopt the plangy reso-

22
Jution but only after holding a noticed public hearing. Any

-12-




change in the plan proposed by the legislative body must be
referred to the planning commission for a report before it can
be acted on, If no report is forthcoming within 40 days, the
changes are deemed approved25 and the legislative body is free
to act.

Amendments to the master plan may also be adopted in the
above manner, HoWever; an alternative method is provided whereby
a proposed amendment may be originated by the legislative body
but musﬁ be referred to the planning commission for a report.26
The planning commission must hold a noﬁiced publi¢ hearing and
file a report with the legislative body within 90 days.27 If the
planning commission files a report or if no report is received
within 90 days the amendment is deemed approved and after a
noticed public hearing the legislative body may take action.28

If Articles 7 and 8 of Chapter 3 of Title 7 are read alone;
it could easily be concluded that cities and counties without
a planning commission are incapable of adopting master plans.
This conclusion could be supported by the absence of any pro-
vision in Chapter 3 comparable to Section 65808 which permits
the legislative body to adopt and asdminister zoning ordinances
even‘though there is no planning commission and also by the
ianguage of Section 65511 which authorizes a legislative body
to change or add to a master plan but does not authorize it to
adopt one. However; under Section 65066 cities or counties that
are included in a regional planning district may enter into con-

tracts with any other counties or cities in the distriet for the

-13~
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preparation of master and official plans or the performance of
other planning functions pursuant to Article I, Chapter 5,
Division 7 of Title 1 {Joint power agreements), Through this
device a city or county not having its own planning commission
6an presumably adopt a master plan.

Section 65066 might be considered a sufficient answer to
the master plan problems of cities and counties without planning
coomissions. This would appear to be true if the view is taken
that the preparation of a master plan is so technical and complex
an undertaking that no legislative body should be empowered to
adopt such a plan without having had the assistance of a planning
commission in preparing it. Such a conclusion could also be
supported by reference to the fact that Article 9 of Chapter 3
which deals with the administration of a master plan obviously
contemplates there will be in existence a planning commission to
perform the various functions authorized and required therein; as
is pointed out below; the legislative body of a city or county
could hardly be required to perform all of these functions in the
absence of a planning commigsion. It should be noted, however,
that this argument might well lead to the conclusions (1) that
Section £5066 should be amended to provide that a city cannot
adopt a master plan through contracting for the services of an
outside planning commission unless it intends either to create
a planning commission to administer the plan or to contract with
the outside planning commission to administer it, and (2) that a

master plan may not be continusd in effect unless there is a

-14-




planning commission to administer it.

If it is concluded that cities and counties which do not

desire to have plahning commissions and which do not wish to

contract with outside bodies for planning services should be

able to adopt master plans, provision therefor may be made by

the following amendments to Chapter 3 of Title 7 of the Govern-

ment Code:
(1) Amend § 65460 to read:

(2)

Each commission or planning department shall pre-
pare and the commission shall adopt a compreshensive,
Jong-term general plan for the physical development of
the city, county, srea or region, and of any land outside
its boundaries which in the commission®s judgment bears
relation to its planning. The plan may be referred to as
toe master or general plan and shall be officially certi-
fisd as the master or general plan upon its adoption by
ths planning commission and the legislative body.

In a city or county without a planning commission

the legislative body may prepare and, in accordance with

the provisions of Section 65517 of this code, adopt a

comprehensive long.-term general plan for the physical

development of the city, county, area, or region, and

of any land outside its boundaries which in the legis-

lative body's judegment bears relation to its planning.

The plan may be referred tc as the master or general

plan and shall be officially certified as the master or

general plan upon its adoption by the legislative body.

Enact new Section 65517 as follows:

. §65517. Legislative bodies of cities and counties
without planning commissicns may adopt master or general
plans after at least two public hearings. The legislative

-]l5=




body may change or add to all or part of an adopted
master or general plan after at least one public
hearing. Notice of the time and place of such hear-
ings shall be published pursuant to Section 6061 in
the city or county at least 10 days before the hearing.

Administration of Master Plans By Cities
and Counties Not Having Planning Commissions

Article 9 of Chapter 3 of Title 7 of the Government Code
provides for the administration of master plans. It authorizes

the planning commission of a city or county tozmake reconman-
=
_ 7
dations I+r putting a master plan into effect, to mzke aounual

reports oo the legislative body on the status and progress of the
30

plan, tc promete public understanding of and intvercst ir the
31

plan, to request public officials to furnish information
necessary to the commission's work;32 to enter upon land and
make examinations and surveys,33 to prepare coordinated programs
of proposed public works, etc.Bh Other officials and 2gzncies are
required to furnish information requested by the plaaning commission35
and to submit lists of propcsed public works to the commission.36
No street, square; park; other public ground, or open space may
be acquired, no street may be disposed of and no public building
or structure may be constructed or authorized until its location,
purpese and extent have been submitted to and reported upon by
the planning commission.B?

The provisions of Article 9 appear tec have been drafted on
the assumption that any city or county which has a master plan

will have a planning commission to administer it. But suppose
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it does not; how shall the plan be administered? Section 65066
referred to above, would appear to authorize the legislative
body of any city or county included in a regional planning dis-
triet to sclve this problem by contracting with other counties
or cities in the district for the administration of its master
plan. But no provision appears to have been made for the ad-
ministration of such a plan in the absence of such a contractual
arrangement, Should such provision be made? If so, how may this
be done? |
On= answer to this question; suggested above, would be to
provide that no city or county may adopt or continue in effect
a master wlan unless it creates or contracts for the services of
an ocutside planning comnission to administer it. If this answer
be rejected; consideration should be given to what provisions of
Article 9; if any, should be made applicable whea there is a
master plan but no planning commission to administer it. It
would not seem to be reoalistic to require the legislative body
to perform the various duties imposed on planning commissions
by Article 9. It may, however, be desirable to give the legis-
lative body the powers of a planning commission and to reguire
other putlic officials and agencies to treat it as a planning
commission. If this is deemed desirable; it could be accomplish~
ed by enacting the following provision:
§ 65566. When a city or county not having

a planning commission has adopted & master plan

the legislative body thereof shall be deemed to

be a planning commission for-the purposas of :

Sectiong 65541, 65542, 65543, 65544, 65545, 65548,

65549, 65551, 65552, 65553, 65554, and 65555 of

this code.
-17-




Precise Plans

Adoption of Precise Plans By Cities and
Counties Not Having Planning Commissions

A city or county which has a master plan may adopt precise
plans based thereon. The adoption of a precise plan by a city
or county having a planning commission is governed by Articles
10 and 11 of Chapter 3 of Title 7 of the Government Code. Two
procedures are authorized. The first is quite similar to the
procedure for the adoption of a master plan. Under it, the pre-
cise plan is prepared by the planning commission. 8 The Commission
may, after one noticed public hearing adopt the plan by reso-
lution of two-thirdsrof the voting members.ho Then, after a noticed
public hearing the legislativé body may:adopt.the precise plan By reso
lution cfiordinance.%} Any modificafion ‘or change in. thé plan.proposed
by the legislative boﬁg must first bé referred t¢ the.planning com-
mission for a report. The alternative method by which a precise plan
may be ‘adopted provides that it may be initiated by the legislative boc
and referred to the planning commission for a noticed hearing and
a report..J+3 After receipt of the reporﬁ; or if the planning com~
mission does not report in 40 days, the legislative body may adopt
the plan.MF

For the same reasons as were advanced in the discussion of
the adoption of master plans; it would be possible to conclude

from a reading of Articles 10 and 11 of Chapter 3 above that

cities or counties without a planning commission cannot adopt
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precise plans. Again; howéver; Section 65066 makes it possible
for a city or county to contract with other bodies for planning
services and there would appear to beé no barrier to the adoption
of a precise plan through this device. Indeed, the Attorney
General has evern held thaﬁ when a county planning commission
performed this service gratis; it did not constitute a prohibit-
ed gift of public fuﬁds.hs‘

Should provision other than Section 65066 be made for the
adoption of precise plans by cities and counties which do not
have planning commissions? It is arguable that the same consider-
ations discussed above, which would suggest that such a city or
county should not be able to adopt a master plan without the
participation of a planning commission, are applicable hers.
There is; however; an important difference in the two cases.

The question of whether a city or county not having a planning
commission should be able to adopt precise plans can only arise
in a c¢ity or county which has a master plan since the existence
of such a plan is a prerequisite to the adoption of a precise
plan. It is arguable that if the city or county does have a
master plan it ought to have the power to adopt precise plans
in order to effectuate it.

If it is concluded that cities and counties which do not
have planning commissions and do not wish to contract with out-
side bodies for planning services should be able to adopt precise
plans; provision therefor may be made by the following amendments

to Chapter 3 of Title 7 of the Govérnment Code:
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(1) Amend § 65600 to read:

From time to time, the planning commission or

the planning department may, or. if so directed by the
legislative body shall, prepare precise plans based on
the master or general plan and drafts of such regulations,
programs, and legislation as may in its judgment be re-
quired for the systematic execution of the master or
general plan and the commission may recommend such plans
and measures to the legislative body for adoption, )
In cities or counties without a planning commission

; pIrrepara- and

prov ‘ L '-
cise'g : pased on t;gﬁggfgggdggrgp' plan and suc
re tions .and legislation as may in its

master or general pisan,
{2) Enact new Section 65660 as follows:

§ 65660. Legislative bodies of cities and counties
may adopt precise pldans and regulations after at least
one publiec hearing. HNotice of the time and place of the
hearing shall be published pursuant to Section 6061 in
the city or county at least 10 days before the hearing.

Administration of Precise Plans By Cities and
Counties Not Having Planning Comnmissions

The only change in existing law which may be desirable here
is to amend Section 65703 as follows:

§ 65703. No eity or county shall improve any street,
or lay ar authorize sewers or connections or other improve-

‘ments tU be laid -inh any street. within any. teptitory for which

the legaalative body has allopted a precise street or highway
plan until the matter has beén referied to the planning com-
misgion for a fepart and & copy of the report has be¢n filed
with the legislative body unieass one of the following con-
ditions applies:
?a) The street has been accepted, opened,

or has otherwise received the legal status of

alpublic street prior to the adoption of the

plan.

(b) It corresponds with streets shown on
the plan.,
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{c) It corresponds with streets, highways,
and freeways shown on a subdivision map or record
of survey approved by the legislative body.

{d}) It corresponds with streets, highways,

and freeways shown on a subdivision map previously
approved by the planning commission.

If there is ngo planning commigsion in a
ity or county any matter reguired by this section

c
to be referreﬁ to the pilanni commission Shall be
referred to the legi tive

Conclusion and Recommendations

From the above discussion it seems clear that cities or
counties which de not have planning commissions can adopt and
administer master and precise plans by contracting for the plan-
ning services required by the Government Code in connection
therewith.

While this procedure may not be wholly satisfactory this may
be a very good thing as a practical matter in that it will induce
cities and counties to set up planning commissiona. Whether cities
and counties should be authorized to adopt and administer master
and precise plans without participation by a planning commission
is open tc seriocus question. It is quite evident that the prepara-
tion of such plans is a long-range project, involving considerable
research and the thoughtful consideration of trained persons. From
the emphasis placed upon planning commissions by Titie 7 of the
Government Code and from the failure of the Legislature to provide
for the adoption of master and precise plans without the participa-

tion of such a commission it is arguable that the Legislature has
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determined that participation by a planning commission is essen-
tial to longQrange planning.

If a city or county without a planning commission finds that
contracping with another entity for planning services is unsatis~
factory, it has the alternative of appointing its own planning
commission. Any other solution; such as the legislative body
performing the planning function; may bhe antipodal to the scheme
laid down by the Legislature.

Moreover, it may be doubtful that cities or counties which
do not have planning commissions desire master and precise plans,
This possibility would appear to be supported by the 1953 Report
of the Assembly Interim Committee on Conservation; Planning and
Public Works which showed that some 241 of a total of 368 cities
and counties with planning commissions had not adopted master
plans governing land use.

Therefore, it is recommended that no changes be made in
Chapter 3 of Title 7 of the Government Code. However; if it is
desired to empower cities and counties not having planning com-
missions to adopt and administer master and precise plans; the
various revisions proposed above are recommended to accomplish

this result.
CONFUSING STREET NAMES

Article 13 of Chapter 3 of Title 7 of the Government Code

consists of Section 65711 which provides:
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§ 65711. Whether a master plan or any portions
of it have been adopted or not, whenever a county or
city planning commission finds that there are two or
more streets within the city or county having the same
name or names so similar as to confuse the public, the
commission may adopt a resolution of intention to ad-
Jjust, alter, or change any of such street names so as
to serve the public convenience under the procedure
provided in this article,

Section 65711 may be thought to raise a doubt as to whether
confusing street names can be changed by the legislative boﬁg of
a city or county which does not have a planning commission. If
such doubt exists; it could be eliminated by adding to Section

65711 the following paragraph:

In 2 city or county without a planning commission
the legisiative tody ma upon finding that there are
two or more streets within the city Or county havin
the same name or names sSo SimMilar as to confuse Ghe

ublic or -that any street is known by two or more names
or that Qorﬁions of the same street have names that con-
ct, take any action which it considers proper.
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FOCTHOTES

Cal, Govt. Code § 65300,

Cal. Govi. Code §§ 65330-65362.
cal, Gove. Code §§ 65400-6530%.
. Code §§ 65430-65k3k4,
. Code §§ 65460-65555.
« Code §§ 65600-6570h.
. Code §§ 65800-65857.
« Code §§ 65711-65T15.
Code § 65650.
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» Code § 65651.
. Code § 65652,
. Code § 6565k,
. Code § 65655.
- Code § 65657.
Section 65300 of the Government Code provides thet all counties shall
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and all cities may bave planning commissions, In discussing this sec-
tion, the Commitiee stated:

All but two counties have planning commissions established.
However, 10 countlea have either sabandcned their comiseions
or they are inactive to the extent that a report was not
submitted. By existing lew the counties are required to
establish plenning commiasions. Thies is an ureslistic
requirepent with respect to the ameller populstion counties,
Aside from the fact that the boards of superviscrs in these
counties can adequately handle planning provlems, the coet
of meintaining a commigsion would be far out of proportion
due to the greet distances and difficulties in travel
involved. Final report, Assembly Interim Committee on
Conservation, Flanning and Public Works, State of California,

p. ¥8 {April 1953).
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Illustrative of this point is Hopkins v. MecCulloch, 35 Cal. App.2d

b2, 95 P.2da 950 (1939). Although this case involves a city with a
Planning camission, the court's lack of regard for the necepsity of
strict adherence to the letter of the law by that body, polnts up the
Tlexibility of action permitted of planning comaissions. The court
held that the pleintiff could complain of no injury (1) when there
was no published notice of a hearing bvefore the plamning commission
on her application for a variance (as required by ordinance), and
(2) when the plenning commission refused to receive her spplication
for a variance prior to any public hearing thereon. In reaching this
conclusion, the court noted thet the plaintiff could appesl to the
city council and that the planning cormission was only an "sdvisory
body.™

Biscay v. Burlingame, App. 213, 15 P.24 784 (1932).

Cal. Govt. Code §§ 65808, 65852.

Cal. Govt. Code § 65500.

Cel. Govt. Code §§ 65501, 65502.

Cel. Govt. Code § 65503.

Cal. Govt. Code §§ 65506, 65507.

Csl. Govt. Code § 65508,

Cal. Qovt. Code § 65509.

Cal. Govt. Code § 65510.

Ibid,

Cal. Govt. Code § 65512.

Ibigd,

Cal. Govt. Code §§ 65513, 6551h.

Cal. Govt. Code § 65540.
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. Govt, Code § 655k1,
. Govt. Code § 655k2.
. Govt. Code § 65543.
. Govi. Code § 655L5.

Cal

Cal

Cal

Cal

Cel. Govt. .Code § 65550.
Cal. Govt. .Code § 655k,

Cal. Govt. Code § 65549,

Cal. Govt. Code § 65551.

Cal.- Govt. Code § 65600.

Cal.Govt. Code §§ 65650, 65651. -

Cal. Govt. Code § 65652.

¢al. Govt, Code § €5653.

Cal. Govt. Code § 65655; slthough Section 65655 requires the legislative
body to receive a report before taking action, it is poesible that a

court would read this sectlion in pari materia with Sections 65510 and

65658 and conclude thet the planning commission's failure to report in
40 days should be deemed approval.

Cal. Govt. Code § 65657.

Cail. Govt. Code § 65658,

5 Ops. Atty. Gen. 197.

Since § 65602 of the provisioms governing precise plans and regulations
provides that plans may include street and highway neming, & city or
county without a planning commission could rectify confusion in street
ngmes in the same manner in which it can smerd s precise plan or regulsa-
tion. Also, § 65466 of the provisions governing master plans provides
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that s master plan may include a system of street naming. Thus it
would seem that e city or county without 2 planning commission would
be able to change street names if it could adcpt or amend & mester

plﬂn .
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