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c Date of Meeting: September 5-6, 1958 

I».te of Memo: August 20, 1958 

Memorandum lto. 7 

SubJect: study Ito. 19 - Penal and 
Vehicle Code overlap. 

'!'be CoIIaiaaion C<K1IIidered a.na acted upon this lIB~ at tile AprU 1958 

meeting. The actlon taken is repoz ted in tile enclosed peaes frca tlIe minutes 

~ tbat meeting. 

C We have revised the study somevb&t, drawing in part on a III8lIIOl'8IIil sent 

to us by MI:. Gustataon. A copy ~ tile revised study ia enclosed. (We have 

not incl1Ded tlIe footnotes) I hope tbat tile study can be &pplored at the 

September JQeeting to send to the state Bar. 

A propolled Re~lIdation of tile COIIID1aaion, inclu41ng l.e61Blatlon to 

et'tectuate tile same, is also encloeed. Thia too sbould be acted upon at the 

You Y1ll note tbat vh1le the portion of the ReC'""""""",,tion and propo.sed 

Jegj alation relating to driv1Dg vhUe intoxicated reflecta tile action taken 

at tile April meeting, thia is not true with respect to tile portion de&l.in8 

with the onlaYtul taking of motor vehiclea. 'l'bree departurea frca the J\lIrU 

action are involved: el} whereas the C<mD1aaion decided to retain the 

~ of Penal Code Section 1.£7 vbich IIIIkes the pez_t taking of a 

C motor vehicle grand theft, the ReCCllllllenda'tion vould delete it; (2) vh1le 
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the COIIIII1s81on decided that Section 499b 01' the Penal Code should 

cOY'er temporary takiDgs, the Recanmendation broadens it to COY'er perm­

anent takiDgB as well; (3) the RecCllllllendat10n writes into Penal Code 

Section 499b a prOY'i8ian now tound in Vehicle code Section 503 relatiDg 

to inferences not to be drEOOl trom consent given by the owner ot a 

vehicle on prior occasions. The reason tor these propoaed depart-

ures trom the action taken in April is that under the laY as it would 

have stood it the recommendations then aereed upon had been enacted 

by the Legislature there WOUld have been two sllStantive 4epartures 

f'rG..l the present law: 

(1) It would not have been possible to cb&rge a defende.nt 

with a felony f'or driving a motOl' vehicle with intent 

to permanently deprive the owner thereof'. 

(2) The law would no longer contain a prOY'ision relating 

to what inferences relating to an owner's cOll8ent to a takiD6 

ma.v not be drawn f'rom consent given by the owner on torm-

er occasions. 

(The proposed RecCllllllendation reports one otber SUbstantive 

ebaIlge .. in the laY relating to the UDl.awtul taking ot motor 

vehicles which was decided upon at the APril meetiDg and 

which is preserved in the Recanmendatian. ) 

Respectfully su1:m1tted, 

John R. McDonough, Jr. 
Executive Secretary 
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Minutes - Regular ~'Ieeting c: April 18-19, 1958 

c 

E. Study No. 19 - Penal and Vehicle Code Overlap. 

The Commission considered Memorandum No. 3 and the 

research study prepared by Mr. I. Robert Harris, of the Stanford 

La", School (copies of which are attached to these minutes). The 
Mr. 

Commission unanimously approved/Gustafson's motion which was seconded 

by ~~. Matthews to repeal Section 503 of the Vehicle Code and to 

amend Section 499(b) of the Penal Code as follows: 

499(b). Any person who, skall without the 

permission of the owner thereof, takes or drives any 

automobile, bicycle, motorcycle or other vehicle, lep 

~ke-,¥P,ese-el-~eapepaPily-asiRg-eP-e,epa~iRg-'ke-saae, 

with the intent to temporarily deprive the owner thereof 

of such vehicle skaU-Be-eeelllee is guilty of a misde­

meanor~ aRe-~peR-eeR¥ie~ieR-'ftepee~-8kall-Be-,aRisftee-BY 

a-'iRe-Re'-s*eeeeiRg-'we-RaRepee-eellaPB-f$~ggtT-SP-BY 

illlppiBeRllleR'-Re~-eHeeeeiRg-'RPee-.eR'RBT-&r-By-8e'R-Saeft 

liRe-ae8-iIII,piseRlllee', 

The Commission unanimously approved Mr. Gustafson's 

motion which was seconded by Mr. Matthews to repeal Sectior 367(d) 

of the Penal Code and to amend Section 502 of the Vehicle Code as 

f011c,,",s: 
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Minutes - Regular Meeting 
April 18-19, 1958 

502. vlHEN PERSON DRIVING UNDER 
INFLUENCE OF LIQUOR GUILTY OF MISDEMEANOR. 

(a) It is unlawful for any person who is 

under the influence of intoxicating liquor to drive a 

vehicle.:. \iJl8a-uy-a!i:gRway. An!' person convicted under 

this section shall be punished upon a first conviction 

by imprisonment in the county jaU for not less than )0 

days nor more than six months or by fine of not less 

than fifty dollars ($50) nor more than five hundred 

dollars ($500) or by both such fine and imprisonment 

and upon a second or any subsequent conviction by i!1-

prisonment in the county jail for not less than 90 days 

nor more than one year or by a fine of not less than 

two hundred dollars (~200) nor more than one thousand 

dollars (~l,OOO) or by both such fine and imprisonment. 

A conviction under this section shall be deemed a second 

conviction if the person has previously been convicted 

of a violation of Section 501 of this code. 

(b) Whenever any person is convicted of a viola-

-tion of this section it is the duty of the judge unless, 

under the provisions of Section )07, the court recom­

mends that there be no license suspension, to require 

the surrender to him of any operator's or chauffeur's 

license of such person and to forward the same to the 

department with the abstract of conviction as provided 
-16-

-'-------------------~--_4 



c 
mx::OMMENIlATION OF THE CALIFORNIA LAW REVISION CIHoIlSSION 

Relating to El.:l.minat1on of OVerlapping 
Provisions of the Penal alld Vehicle Codes 
Relating to the Unlawf'ul Taking of Vehicles 
and Driving While Intoxicated. 

Aueust 20, 1958 

Both the Penal Code and the Vehicle Code oontain provisions relating to the 

unlavf'IIl taking of vehicles and to driv1Ilg a vehicle while intoxicated. The 

camu1ssion bas found that the provisions in each code largely duplicate those 

in the other, and that this O'Ierlapping of statutory provisions is not only 

unnecessr.t')" but has created a number of both theoretical. and practical. problems 

for the courts. (See the camu1ssion'" research stu3y, ~.) The Ccmnis8ion 

recalllleIl!!s, therefore, that the existing duplication be eli.m1nated by the 

C foUowing legiaJ.ative action: 

1. Repeal both subsection (3) of Section 487 of the Penal COde Yh1ch 

detines the pel'llllment takiIlg of an automobile as grand the:rt and Section 503 

of the Vehicle Code which makes the teIqporary or permanent taking of an auto­

DIOblle a felony and amend Section 499b of the Penal COde to praride that (1) 

the temporary taking or driving of a motor vehicle wi!Ii:IaUt the owner's consent 

is a lllisdemeanor and (2) the permanent taking or driving of a motor vehicle 

withoUt the owner's consent is a felony. There should also be added to Sec-

tion 499b the provision now found in Section 503 of the Vehicle Code that the 

consent of an owner to its takiIlg sball not be interred !rem the tact that 

he consented to past takings by the defendant or another. These chaDges in the 

law relating to the unlawtul taking of motor vehicles vould eliminate the unnec-
~ , 

essary and B.:lIIIeWhat contusing duplication which now exists in the statutes 

C relating to the variOUS offenses inVolved. While the proposed changes almost 
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c 
entirely preserve existing law, it sbould be noted that Vehicle Code Section 

503 presently authorizes the charging of a felony in the case of the temporary 

taking or driving of a mato:c' vehicle without the owner's consent, whereas Penal 

Code Section 499b as propos~-d to be revised would ~e such a taldDg a mis­

demeanor in all c&SeS. 

2. Repeal S't!ctions 367d and 367e of the Penal. Code and. amend Section 502 at 

the Vehicle Code to make it applicable to driving while under the influence 

of intOXicating liquor whether or not the driving occurs upon a h1gl:1!1ffl1. These 

changes will preserve in Sections 501 and 502 of the Vehicle Code the substance 

of the present law relating to driviD8 while intOXicated while e]1mina.ting 

two Pellf;l Code provisions which are unnecessary and. whose continued exist­

ence can only be a source of confusion. MoreoVer , it will assure that the 

provisions of the Vehicle Code which make .lall sentence3 mandatory tor aecOlld 

drUDk driving offenders and which require that judgments of conviction of all 

C d:nmk. driviD8 offenders be sent to the Department of Meter Vehicles with con­

sequent revocation of their drivers licenses vUl be applicable to all persons 

c 

who commit such offenses. 

The CODmiss1on' s recCllll1endation would be effectuated by enacting the 

following JDeasures:* 

An act to repeal Section 503 of the Vehicle Code and to ameDd Sections 1i87 

and. 499b at the Penal Code, all relating to taking a vehicle without 

gNattel' iii italics wOuld 'tie added to the present law; matter in "strikeout" 
type wuld be elimiIiated from the present law. 
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the consent of the owner. 

The people of the State of C8.litornLa do enact as follows: 

SECTION 1. Section 503 of the Vehicle Code is hereby repealed. 

SEC. 2. ,Section 487 of the Penal. Code is amended to read: 

487 Grand theft 1s theft committed 1n any of the following cases: 

1. When the money, labor or reel. personal property taken is of a 

value exceeding two hundred ($200); prortded, that when dcsDestic fowls, 

avocados, citrus or deciduous tru1ts, nuts and artichokes are taken 

of a value exceeding fifty dollars ($50)the same shall constitute 

grand theft. 

2. When the property is taken fran the person of another. 

3. When the proparty taken is aa-m6118aUe,. ! horse, mare, 

C gel.d1ng, any bcw1ne animal, any capr1ne animal, lI'IUle, jack, jen:o,y, 

sheep, lamb, hog, sow, boar, gilt, barrow or pig. 

c 

SEX:. 3. Section 499b of the Penal Code is amended to read: 

499b. Arri person who nan,without the permission of the owner 

thereof, takes or drives any automobile, bicycle, motorcycle or 

other vehicle ,,""-~Jle-p\Dl}leH-ef-lie '8JluUy-1IIIiBg-8Jl-apen~iB8:-~ 

saae-sUU-'H-u __ !! guilty of a misdemeanor if tlIe act is done 

with the intent to temporarily deprive the owner of posses8ion of 

such vehicle and is guilty of a felony if the act is done with the 1n­

tent to permanently deprive the owner of title to or posaession of 

such vehiele.aa4-1Ip8Il-slIJlY'sUea-"lIu&ef7-sl!aU-8s-JIIIlUll84. lI7 ... -ftu 

ae'C;-_e84iR&-We-lwRbel.4fll_~_~7-8liI'-'lIy-Dp" • n-~-ex-
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ot the owner at a vehicle to its tsking or driviDgshall not in any 

case be presUllled or implied because at such owner's consent on a pre~ 

vioua occasion to the taking or driving at such vehicle by the same 

person or a d1tterent person. 

An act to repeal Sections 367d and 367e at the Penal Cede and to amend 

Section 502 ot the Vehicle Code, all relating to driving a vehicle 

while under the intl.uence ot intoxicating liquor. 

The people at the state at California do enact as tollan: 

SEX:TION 1. Sections 3674 and 367e at the Penal CQde are hereby npeal.ed. 

sm:. 2. Section 502 ot the Vehicle CQde is emended to read: 

502. (a) It is unl.aw1'Ul tor any person vbo is UDder the 1ntJ.uence 

at intoxicating liquor to drive a vehicle "-a1I¥~~. Any person 

cOllVicted under this section shall be punished IWOIl a t1rst conviction 

by imprisonment in the COUllty Jail tor not less than 30 ~ nor more than 

siX montha or by tine at not leas than two hundred :ruty dollars ($250) 

nor more than five hundred dollars ($500) or by both such tine and 

1Iqprisanment and upon a second qr any subsequent cOllViction by 1Iqprison­

ment in the county Jail tor not less than five da¥s nor more than one 

year and by a fine at not le8S than two hundred. fifty d.ollars ($250) 

nor more than one thousand dolJars ($1,000). A conviction under this 
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section shall be deemed a second conviction if the person has pre­

viously been convicted of a violation of Section 501 of this code. 

(b) Whenever any :person is convicted of a violation of this 

section it is the duty of the Judge unless, under the provisions of 

Section 307, the court reconmends that there be no license suspension, 

to require the surrender to him of any operator's or chauffeur's license 

of such :person and to forward the _ to the /l.epaZ'tment with the 

abstract of conviction as provided in Section 744 hereof, and the de-

partment shall suspend the driving privilege of any :person so convicted 

as ~ovided in Section m. 
(c) Any person convicted of • second or subsequent ottense 

under this section sball not be granted probation by the court, nor 

shall the court suspend. the execution of the sentence iqlosed upon 

such person. 
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