Date of Meeting: BSeptember 5-6, 1958
Date of Memo: August 20, 1958

Memorandum No. 7

Subject: Study No. 19 - Penal and
Vehicle Code (Overlap.

The Coaxmission considered aml acted upon this matder at the April 1958
meeting. The action taken is réported in the enclosed pegee from the minutes
of that meeting,

We have revised the stuly somevhat, drswing in part on s memorandum sent
to us by Mr. Gustafson. A copy of the revised study is enclosed. (We have
not incluled the footnotes) I hope that the study can be approved at the
Septenmber meeting to send to the State Par.

A proposed Recommendation of the Commimsion, ineluding legislation to
effectuate the same, is also enclosed, This too should be scted upon at the
September meeting.

You will note that while the portiem of the Recommendation and proposed
leginlntion relating to driving while intoxicated reflects the action taken
at the April meeting, this is not true with respect to the portion dealing
with the unlawful taking of motor vehicles. Three departures from the April
action are involved: (1) whereas the Commission decided to retain the
Jangusge of Penal Code Section 187 which mekes the permement taking of a
motor vehicle grand theft, the Recommendation would delete it; (2) while
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the Commission decided that Section 499b of the Penal Code should
cover temporary takings, the Recommendation broadens it to cover perm-
anent takings as well; (3) the Recommendation writes imto Penal Code
Section 499bh a provision now found in Vehicle Code Secticn 503 relating
to inferences not to be drewn from consent given by the owmer of a
vehicle on prior occasione. The reason for these proposed depart-
ures from the action taken in April is that under the law as it would
have stood if the recommendetions then agreed upon had been enacted
by the Iegislature there would have been two sustantive departures
frea the present law:

(1) It would not have been possible to charge s defendant

with & felony for driving a motor vehicle with intent

to permanently deprive the owner therecof.
{2) The law would no longer contain a provision relating

to what inferences relating to man owner's consent to a taking

mey not be drawn from consent given by the owner on form-
er occaslons,
(The proposed Reccrmendation reports cne other substantive
change in the law relating to the umlawful taking of motor
vehicles which wes decided upon at the Apr:il meeting and
which is preserved in the Recommendation., )

Respectfully submitted,

John R. MeDonough, Jr.
Executive Secretary
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Minutes - Regular Meeting
(: April 18-19, 1958

E. Study Ho. 19 - Penal and Vehicle Code Overlap.

The Commission considered Memorandum No. 3 and the
research study prepared by Mr. I. Robert Harris, of the Stanford
Law School (copies of which are attached to these minutes). The
Comission unanimously approved/Guétafson's motion which was seconded
by Mr. Matthews to repeal Section 503 of the Vehicle Code and to
amend Section 493(b) of the Penal Code as follows:
499(b). Any person who; shail without the

permission of the owner thereof, takes or drives any

automobile, bicycle, motorcycle or other vehicle, fe»

(: the-purpese-ef-temperarily-uding-er-eperating-the-same,

with the intent to temporarily deprive the owner thereof

of such vehicle shail-be-deemed is guilty of a misde-

meanor, and-upen-servietien-theresf-shall-be-punished-by
a-fine-Reb-exaceding-swo-hundred-doliars-~{s2003y-9r-by
imprigeonment-net~exMeeeding-threoe-Monthe;~sr-by-bosh-aush

fine-and-imprisenkenty

The Commission unanimously approved Mr. Gustafson®s
motion which was seconded by Mr., Matthews to repeal Sectior 367(d)
of the Penal Code and to amend Section 502 of the Vehicle Code as

follows:

&
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Minutes - Regular Meeting
April 18-19, 1958

502, WHEN PERSON DRIVING UNDER
INFLUENCE OF LIQUOR GUILTY OF MISDEMEANCR.

{a} It is unlawful for any person who is

under the influence of intoxicating liquor to drive a
vehicle, upen-ary-highway. Any person convicted under
this section shall be punished upon a first conviction
by imprisonment in the county jail for not less than 30
days nor more than six months or by fine of not less
than fifty dollars ($50) nor more than five hundred
dollars ($500) or by both such fine and imprisonment
and upon a second or any subsequent conviction by in-
prisonment in the county jail for not less than 90 days
nor more than one year or by a fine of not less than
two hundred dollars ($200) nor more than one thousand
dollars ($1,000) or by both such fine and imprisonment.
A convietion under this section shall be deemed a second
conviction if the person has praviously been convicted
of a violation of Section 501 of this code.

(b) Whenever any person is convicted of a viocla-
-tion of this section it is the duty of the judge unless,
under the provisions of Section 307; the court recon-
mends that there be no license suspension, to require
the surrender to him of any operator's or chauffeur's
license of such person and to forward the same to the

department with the abstract of conviction as provided
 -16-
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August 20, 1958
RECOMMENDATION OF THE CALIFCRNIA LAW REVISION COMMISSION
Relating to Elimination of Overlapping
Provisione of the Penal and Vehicle Codes

Relating to the Unlawful Taking of Vehicles
and Driving While Intoxieated.

Both the Penal Code and the Vehicle Code contain provigiong relating to the
unlawful teking of wvehicles and to driving & vehicle while iptoxicated. The
Commission has found that the provisione in each code largely duplicate those
in the other, and that this overlapping of statutory provisions is not only
unnecessrry but has created & mumber of both theoretical and practical problems
for the courts. (See the Commission's research study, infra.) The Commission
recommends, therefore, thet the existing duplication be eliminated by the
following legislative action:

1. Repeal both subsection {3) of Section LO7 of the Penal Code which
defines the permenent taking of an automobile as grand theft and Section 503
of the Vehicle Code which makes the temporary or permenent taking of an auto-
mobile a felony and amend Section 4g9b of the Penal Code to provide that (1)
the temporary taking or driving of a motor véhicle wibhout the owner's consent
is & misdemeanor and (2) the permanent taking or driving of & mobor vehicle
without the owner's consent is a felony. There should also be added to Sec-
tion 499b the provision now found in Section 503 of the Vehicle Code that the
cengent of an owner to its taking shall not be inferred from the fact that
he consented to past takings by the defendant or another. These changee in the
law relating to the unlawful taking of motor vehicles would eliminate the ummec-
essary and somewhat confusing duplication which now exists in the statutes
relating to the various offenses involved. While the proposed changes almost
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entirely preserve existing law, it should be noted that Vehicle Code Section
503 presently authorizes the charging- of a felony in the case of the temporary
taking or driving of a motor vehicle without the owner's consent, whereas Penal
Code Section 499b as proposcd to be revised would mske such a teking a mis-
demegnor in all ceses,

2, Repga.l Sketions 3674 and 367e of the Penal [ode and amend Section 502 of
the Vehicle Code to meke it applicable %o driving while wnder the influence
of intoxicating liguor whether or not the driving occurs upon a highwery. These
changes will preserve in Bectione 501 and 502 of the Vehicle Code the substance
of the present law relating tc¢ driving while intaxicated while elimineting
two Pensi Code provisions which are unnecessary and whose continued exist-
ence can only be a source of confusion. Morecover, it will assure that the
provisions of the Vehicle Code which make jail sentences mandetory for second
drurk driving offenfers and which require that judgments of conviction of all
drunk driving offenders be sent to the Department of Mdior Vehicles with con-
sequent revocation of their drivers licenses will be applicable to all persons

who commit such offenses.

The Comnission's recommendation would be effectuated by enacting the

following measures:¥

An act to Wﬁl Section 503 of the Vehicle Code and to amend Bections 1487

and 4oob of the Penal Code, all relating to teking a vehicle without

C Fatter 15 1talics would Be afded to the present law; matter in "strikeout"

type would be elimiviated from the present law.

- 2 -




the consent of the owner.

C

The pecple of the State of California do enact as follows:

SECTION 1. Section 503 of the Vehicle Code is hereby repealed.
SEC. 2. Section 487 of the Penal Code is smended to read:
437 Grand theft is theft committed in any of the following cases:
1. When the money. lasbor or real perscnal property taken is of a
value exceeding two hundred ($200); provided,that when domestic fowls,
avocados, citrug or deciduous fruits, nuts and artichokes are taken
of a value exceeding fifty dollars ($50)the same shall comstitute
grand theft,
2. When the property is taken from the person of ancther.
3. When the property taken is an-autemebiley & horse, mare,
C gelding, any bovine animal, any caprine animal, mule, jack, jenny,
sheep, lamb, hog, sow, boar, gllt, barrow or pig.
SFC. 3. Section ¥99b of the Pepnal Code is amended to read:
499b, Any person who shadl ,without the permission of the owner
thereof, takeg or drives any automobile, bileycle, motorcyele or
other vehicle,-fer-the-purpose-af-iomperarily-using-or-operating-the
same-ghali-be-deemed 1s guilty of & misdemeanor if the act is done

with the intent to temporarily deprive the owmer of possession of

such vehicle and is guilty of a felony if the act is done with the in-

tent to permanently deprive the owmer of title to or possession of

such vehiecle,snd.upen-eenvisiion-thereefy~shall-ba-punishied by-a-fiue

nob-exeseding-tve-hundred-dellars-{$200) y -ow-by- iupri sonment -net - e -
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eeading-thres-menthy-er-by-both-gueh-fine-and-imprisenment+ The consent

of the owner of & vehicle to its taking or driving shall not in any

case be presumed or implied beceuse of such owner's consent on & pre-

vious occasion to the taking or driving of such vehicle by the same

person or a different person.

An act to repeal Sections 3674 and 367e of the Penal Code and to amend

Section 502 of the Vehicle Code, all relating to driving a vehicle

while under the influence of intasx:leatgg liquor,

The people of the State of Cglifornia do enact as follows:

SECTION 1. Sections 3674 and 357e of the Penal Code are hereby repealed.
SEC. 2. Section 502 of the Vehicle Code is amended to reed:

502. (a) Tt is unlewful for any person who iz under the influence
of intaxicating liquor to drive & vehicle uper-suy-highway. Any person
convicted under thig section shall be punished upon a first conviction
by Imprisonment in the county Jjail for not less than 30 days nor more than
six months or by fine of not less than two hundred fifty dollars ($250)
nor more than five hundred dollars ($500) or by both such fine and
imprisonment and upon & second or any subsequent conviction by imprison-
ment in the county jail for not less than five days nor more than one
year and by a fine of not less than two hundred fifty dollars ($250)

nor more than one thousand dollars ($1,000). A conviction under thie
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section shall be deemed a second convietion if the person has yre-
viously been convicted of a violation of Section 501 of this code.

(b) Whenever any person is convicted of a violation of this
section it is the duty of the judge uniess, under the provisions of
Section 307, the court recommends that there be no license suspension,
to require the surrender to him of any cperastor's or chauffeur’s license
of such pereon and to forward the same to the department with the
abstract of conviction as provided in Section 744 hereof, and the Ade-
partment shall suspend the driving privilege of any person so coﬁvicted
g8 Trovided in Section 307.

(¢} Any person convicted of & second or subsequent offense
under this section shall not be granted probation by the cowrt, nor
shell the court suspend the execution of the sentence imposed upon

such person.




