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Date of' Meeting: July 18-19, 1958 

Date of Memo: July 9, 1958 

11e.n'.>randum No. 6 

Subject: Study No. 36 - Condemnation. 

Attached is a cOW of each of' the following: 

1. The research consultant I s study on MoViIlg Eltpenses. 

2. A copy of a letter from the research consul.ta.nt re­
lating to the study. 

3. A copy of' a letter received by the research consul.tant 
from the Division of Contracts and Rights of' W~ of' 
the State H1~ Department camnenting on the ststutes 
proposed in the Mavillg Eltpenses study. 

I recommend that we consider these items at the July meeting. 

Respectf'ully submitted, 

John R. MCDonough, Jr. 
Eltecut1ve Secretary 

'-'-~~----- -------~-~~~----------------
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Law Offices 
H~LL. FARR&~ & BURRILL 

411 ~(est Fifth Street 
Los Angeles 13. California 

Madison 6-0581 

July 2, 1958 

Professor John R. McDonough 
Executive Secretary 
California Law Revision Commission 
School of La~ .. 
Stanford. California 

Dear Professor McDonough: 

We are enclosing mimeographed stencils of our study on 
moving expenses. Will you kindly let us haye a half dozen copies 
of the study when it has been run. 

A copy of the study draft was forwarded to the attorneys 
handling condemnation matters for the City of Los Angeles, for the 
County of Los Angeles and the State Division of Highways. We re­
ceived a reply only from the attorneys for the Division of Highways. 
A copy of the letter of Mr. Emerson W. Rhyner is enclosed. 

We have the following comments to make with respect to 
the points raised by Mr. Rhyner: 

{I} We do not believe the claim for moving costs need 
prevent the condemnation judgment from becoming final. The 
language of the proposed statute contemplates that the claim may 
be filed after the condemnation judgment is final. We believe 
reimbursement for actual expenses to be preferable to an allowance 
made by the court, in the interest of avoiding dispute and litiga­
tion. 

(2) We believe that an attempt should not be made to 
define the words "removal" and "relocation" in detail. It would 
not be possible to cover all contingencies which might arise, and 
we feel a partial definition might be productive of greater diffi­
culty than none at all. 

We do not feel that reimbursement for the costs of pack­
ing, transporting and ur,packing is a sufficient reimbursement with­
in the intent of a moving expense statute. For example, the expense 
of dismantling and reassembling complicated machinery might well be 
held to be a proper moving expense. 
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Professor John R. McDonough 
July 2, 1958 
Page TI~o 

(J) tie do not feel that the statute should exclude the 
moving expenses of tenants at will. These tenants are inconven­
ienced as much as any others by a co~demnation o~ their premises, 
and it does not see~ that their right to reimbursement for moving 
expenses should depend upon the accident of their agreeme~t with 
the landlord. Making oneself subject to the landlord's termina­
tion of the tenancy is not the same as consenting that the State 
can terminate it, without the payment of moving expenses. 

(4) It is conceded that payment of moving expenses would 
increase the costs of administration of a condemnation program. It 
appears, however, that if the reimbursement were limited to costs 
actually incurred and the time for filing the claim extends to 90 
days after date of removal from the premises (as in the proposed 
statute) some of the objections raised by Mr. Rhyner would be 
obviated. 

( 5) ~lith respect to the use o~ a fixed sum as a limita­
tion on coving expenses, we make reference to our comments in the 
study itself. A fixed limitation o~ $200 would wake administration 
easier, to be sure. This ~ount could ~e included in the condemna­
tion payment without much investigation or dispute. Hmfever, we 
believe it to be essentially unfair, since it does not reimburse 
the owner or tenant who suffers most by a condemnation--the man 
who is forced to incur heavy moving expenses. 

(6) We realize that the payment of moving exnenses will 
increase the cost of public acquisitions. It may well be that if 
moving expenses are to be paid they would have to be assumed by 
the State under the Federal Highway Program. But this is, of 
course, a matter for the legislature--to determine whether the 
cost of public improvements shall be spread over the members of 
the public body as a whole, or whether they shall be borne in 
part by each citizen whose property is taken for eminent domain, 
as one of the obligations of citizenship. 

It is the recommendation of this office that reimburse­
ment for moving expenses be allowed. We have not further detailed 
our reasons for our recommendation as we believe that the reasons 
in favor of such legislation have been set out in the study it­
self and in this letter. If you feel that a further or additional 
statement of our reasons for recommending adoption of moving ex­
pense legislation is necessary, will you please let us know. 

~/ec 
Encls. 

Sincerely, 

sl Robert Nibley 

ROBERT NIBLEY 
of H!LL, FARRER & BURRILL 
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STATE OF CALIFORNIA 
DEPARTMENT OF PUBLIC WORKS 

o 

Division of Contracts and Rights of Way 
(Legal) 

Public 'ilorks Building 
1120 N Street 
(P.O.Box 1499) 
Sacramento 7. California 

Messrs. Hill. Farrer & Burrill 
Attorneys at Law 
411 West Fifth Street 
Los Angeles 13, California 

Attention Mr. Robert Nibley 

Gentlemen: 

May 16. 1958 

Your letter of April 18, 195a. addressed to Mr. George 
C. Hadley and regarding proposed statutes for the payment of 
moving costs in connection with eminent domain proceedings has 
been referred to us for reply. 

We have examined the statutes in detail. As you know. 
the first statute would permit the jury to assess the expenses 
of removal or relocation of personal property without any limi­
tation. while the second statute would authorize the court to 
allow such costs upon the filing of a memorandum of costs. In 
the latter instance, the costs would be limited to those actually 
incurred and could not exceed 25% of the sums paid for acquisition 
of the real property. 

It seems to us that the long form of statute is more 
sound procedurally and has more certain standards than the short 
form. We are wondering, however. if the provision limiting the 
reimbursable costs to those actually incurred is too restricted. 
This would mean that the judgment would not become final until 
at least 90 days after the property owner had left the premises. 
Quite often the Division of Highways leases the property back to 
the former owner after condemnation proceedings have been com­
pleted and that mfner remains in possession until the highway is 
constructed. Under the statute as it is presently drafted. the 
judgment would not become final until the property was vacated, 
and this could be over a term of years. It would Seem more 
appropriate to broaden the reimbursable costs to those actually 
incurred or as allowed by the court and to restrict the filing 
of the claim for reimbursement to within 90 days of the date 
of judgment. 
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Messrs. Hill, Farrer & Burrill 
May 16, 195$ 
Page Two 

However, it is our opinion that bot~ of these statutes 
are so Ul'lcertain that it would make the right of way acqu:'sition 
program of the Divis~on of Hi~lwayS extremely diffic~lt to admini­
ster and considerab~y increase the costs thereof. We have been 
unab~e to find any cases whic!l adequately define the words tlremoval" 
or "relocationlt • As the statutes are written, we see no reason 
why an Appellate Court could not interpret these words to include 
loss of business due to the relocation, inconvenience of the pro­
perty owner dae to the relocation, redecorating of the new premises 
made desirable by reason of the new location, and other innumerable 
items that might be remotely connected with the relocating of the 
property owner to his new premises. 

It has always been my understanding that the intention of 
the so-called moving expense bills was to reimburse the property 
o~er for packaging and unpackaging of his personal property to­
gether with costs of transportation thereof and that the other more 
r~~ote items above enumerated were net considered to be included. 
It would, therefore, seem proper to specify with certainty in the 
bill what items of expense are reimbursable and perhaps exclude 
ethers where there is doubt as to the meaning of the words used. 
Not only \~ould this aid a court in determining the scope of the 
statute, but it would also be of great benefit to governmental 
agencies in administering the law. 

We also note that the statutes seem to permit the pay­
ment of relocation expenses to tenants who are on the property on 
a tenancy at will arrangement. In the latter case, of course, the 
tenants have entered upon the property with the realization that 
they must move at the will o~ the owner. 

Even assuming that the courts would interpret the statutes 
to restrict reimbursement to the actual cost of transportation, the 
lack of sufficient standards \'i'ould make it difficult for this De­
partment to administer the program. Approximately 97% of our acqui­
sitions are made voluntarily and without court judgment. At the 
time t~e ri~~t of way contract is signed, the property owner has 
not moved and we have no way of knowing where he is going. Obvious­
ly, he could claL~ a cross-country trip by the most expensive means 
of transportation. In view of the lack of standards. this would 
mean either that the demanding property owner could get a sizable 
item for moving expenses while his more docile neighbor would 
receive a more nominal amount or that, in order to treat all pro­
perty owners equally. they would all be paid the maximum amount. 
The restriction of 25% of the acquisition price, as set forth in 
the long statute, will be of little effect in the case of resi~ 
dential acquisitions. In the latter instance, I believe that 

,J 
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Messrs. Hill. Farrer & Burrill 
May 16, 195$ 
Page Three 

moving costs ~sually do not exceed $200 where the move is made 
in the same a:-ea. Accord:'.ngly. we suggest for :'our consideration 
that a fixed s~ be used as the ceiling inasmuch as it wo~ld appear 
that the property O1rners might well recei,.re the full amount in 
near,:y all cases. For instance. such a sum could be in the amolmt 
of ,:;;200. 

lIe appreciate the opportunity to comment on these pro­
posed statutes. vie <!o not wish, houever. that such comment be 
t~~en as·an approval in principle of the reimburs~~ent for moving 
expenses, as such reimbursement is not approved by the federal 
government in highway acquisitions (see Policy and Procedure Memo­
randum 21-4.1 of the Bureau of Public Roads) and could well have 
a very adverse effect on the highway program. 

". , 

Very truly yours, 

sl Emerson W. Rhyner 
. EMERSON W. RHYNER 

Attorney 
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July 8. 1958 

A STUDY TO DETERMINE I'lHETHER THE 

OCCUPANT OF REAL PROPERTY TAKEN BY 

E}mTENT DOl/lAIN SHOULD BE REUmURSED 

FOR HIS EXPENSES OF MOVING 

This study was made at the direction of the Law Revision 
Commission by the law firm of Hill. Farrer and Burrill, 
Los Angeles. 

Study #36' I,) 
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SHOULD THE OCCUPANT OF REAL PROPERTY 

TAKEN BY EMINENT DmrAIN BE REIMBURSED 

FOR HIS E~PENSES OF MOVING? 

1. Introduct!£! 

The entire field of eminent domain law is becomift8 

one of increasing importance to the people of California. New 

populations need new school sites, playgrounds, parks and other 

facilities. Expanding governmental activities require new 

offices and public buildings. E~isting streets and highways are 

being widened and broad freeways are being created where none 

existed before. As a result. the power of condemnation is being 

exercised more and more frequently. and its effect is being felt 

by increasing numbers of citizens. Some affected persons have 

felt that present laws did not operate justly as to them. and they 

have Bought relief from their representatives in the Legislature, 

Senators and Assemblymen are thus being called upon to weigh the 

interests of their constituents as individuals on the one band 

against the interests of the same individuals collectively, as a 

body politic, on the other. 

This study is respectfully submitted to assist in a con­

sideration of one aspect of the problem--whetber or not an owner 

should be re~bursed for the cost of removing personal property 

from land condemned. 

2. Present Law - Cost of Movi~~ Personal Property 

~ic1e I, tection 14, of the CBlifornia Constitution 

and the Fifth Amendment to the gnited States Constitution guarantee 

to every property owner whose property is taken by condemnation 

for public use "just compensation". Historically, in most juris­

dictions the term "just compensation" has not been interpreted to 

include payment for moving pereonal property. 

a. £!!ifornia llule 

In cases of a permanent taking, of either a fee or 

some lesser estate Buch as an easement, the California courts have 

-1-
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univers&llyheld-tbatnetther owners nor tenants are entitled to 

the cost of removing or relocating their personal property.l 

In Central Pacific Railroad Company. an early lead-

ing authority, the court reasoned that a property owner is only 

entitled to recover such damages, over and above the value of the 

property taken, 4S are specified by statute. Since no statutory 

authority existed the court held that the owner was not entitled 

to recover for the removal or relocation of personal property. 

This holding was applied to a tenant in County of Los Angeles vs. 

Signal Realty Cc.,2 where the court held: 

As the title to all property is held sub­
ject to the implied condition that it muet be sur­
rer-dered whenever a public interest requires it, 
the inconvenience and expense incident to the sur­
render of the possession are not elements to be 
considered in determining the damages to which the 
owner is entitled. (pg. 712) 

The most recent expression by the California courts 

upon this point is found in People vs. Auman. 3 There the owner 

had improved his property with a cyclone dust collecting system. 

c= a large steel tank, various gas, water and air pipes, grinding 

and polishing la~hes, large silver and gold plating tanks and 

extensive electrical and air compressir~ machinery and equip­

ment. From the majority opinion it appears that all parties 

conceded that the machinery and equipment were removable fix­

tures. Based upon a finding to this effect the appellate court 

held that the cost of removing and relocating these fixtures was 

not a compensable item. An additional UDport of this decision, 

as hereinafter discussed, io its apparent conflict with other 

California cases wherein machinery snd equipment of essentially 

~ the same nature have been held to be a part of the realty for 

which the condemnor must pay fair market value. 

c 
b. Other Jurisdictiona - Ma'ority Rule 

The weight of authority in other jurisdictions is 

that an owner or tenant whose property ia permanently taken 

cannot recover the cost of moving or relocating his personal 

-2-
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property.4 This Te&ult is premised upon the proposition that 

necessarily incurred removal costs do not enhance the value of 

the property taken and that such costs ere speculative,S In 

the case of a lessee, an additional argument is suggested to 

the effect that since the lessee must stand the cost of removal 

c= at the end of his term, the taking only changes the time when 

the expense is incurred. 6 

c. Other Jurisdictions - ML~ority Rule 

However, there is a considerable body of authority 

to the effect that costs of removal and relocating personal 

property occasioned by a permanent taking are allowable either 

as a factor to be conSidered in determining market value or as 

a separate element of compensation. 

In ~ncoe vs. Choctaw O. & W. R Co. 7 the action was 

by a railway company to condemn a lumber yard. The owner sought 

c: compensation. in addition to the value of the property taken, 

for the cost of removal of lumber stored thereon. The court. 

after carefully discussing the holding of the California 

c: 

c 

c 

Supreme Court in Central Pacific R.R. Co. vs. PearsonS held 

that it was error to refuse such recovery. The court dis­

tinguished the Pearson case upon the grounds that the Cali­

fornia statute provided compensation only for the land sought 

to be appropriated whereas the Oklahoma statute provided that 

the commissioners shall ... • • consider the injury which such 

owner may sustain by reason of such railroad, and they shall 

assess the damages which said owner will sustain by such ap-

propriation 

court held: 

• • • " Based upon this statutory provision the 

* * * If damages to persorAl property i. 
incident and necessarily caused bl the 
exercise of the power of eminent domain 
in taking land, then the 'owner' is in­
jurec!Hby reason of such railroad'. That 
the owner 'by reason of such railroad' has 
been put to the expense of removing the 
B tock of lumber then on hand is not dis­
puted; neither can it be denied that the 

------ ----------------,--------- '-"--' 



cost of such removal was made necessary 
by the condemnation of the real estate. 
and is an injury and damage to the owner 
to the extent of the coct of such removal. ·9 

To the same effect is Oil Fields & S.F. Ry. Co. VB. Treese C2S~ 

Co. 10 

C A similar result was reached in Connecticut in the 

c 

c 

c 

case of Harvey Textile Co. vs. illJ1.. 11 In that case the statute 

provided that the owner of the prope=ty taken should be ", , • 

paid by the State fo~ all damage " The ctnlrt held tha t • • • 

the phrase "all damage" included the cost of disassembling, 

moving and reaosembling factory machinery. This cost was not 

to be determined as a separate item but as a part of the just 

compensation. In this connection the court said: 

A simple illustration will bring out 
the application of these prinCiples to the 
case at bar. An owner would demand a 
higher price for a factory containing com­
plicated and valuable machinery than he 
would for the same building idle and empty. 
because he would be faced with the necessity 
of moving his machinery to save it. His 
willingness to sell would be affected by 
this consideration which would thus entei2 
into the fixing of a fair market value. 

Likewise. in City of Richmond vs. Williamsl3 the 

court held that the statutory phrase "or other property II taken 

and damages to "adjacent cr other property of the owner" re­

quired the allowance of moving costs. The cour.t reasoned that 

the words "other property" must of necessity be construed as 

embracing personal property and consequently if the taking ne­

cessitated the remov.l of certain lumber stored upon the pro­

perty. this was a burden imposed upon the owner for which he 

was entitled to compensation. 

Although the foregoing cases based their decisions 

upon the particular wording of their applicable statutes, other 

courts have. without otatutory authority. pe1:lllitted recovery 

for coats of moving. In Metropolitan Weat Side El, R. Co. 

-4-
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vs. Siegell4 the court, without reliance upon a statute, held 

that a tenant was entitled to the costs of removal of certain 

c:' personal property. The court said: 

c 

c 

c 

c 

* * * This court and many others ~~ve often 
said that the measure of damages is the 
market value of the property condemned, 
and that, in arriving at such value, it 
1s competent to prove any use, the highest 
and best U3e, for which it 1s adapted; and 
this is undoubtEdly the general rule. but 
this court has never held that the rule is 
without exceptio'1, e.lld that casas 1II&y not 
arise where a proper observance of the 
constitutional provis:!.on that private prop­
erty shall not b~ taken or damaged f~r pu~­
lic UGe without just compensation may not 
re~~ire the payment of damages actually 
sustained other than those meat~red oy the 
value of toe property taken. 

* * * 
But may not cases arise where the cost of 

removal of personal property from the 
premises taken, and injury thereto, would 
exceed the value of the property taken? 
Let it be conceded that, as con~ended by 
appellant, the awner of a leasehold interest 
would have no greater right to ):ecover su.:h 
damages than tho owner of the fae; m:!.ght not 
a cass arise where the owner of the fee 
waul~ be entitled to such damages? Let it 
be supposed that the fair market value of a 
certain piece of real estate sought to be 
condemned is of itself of but small value, 
but that the property is occupied by the 
owner as tne site of a costly manufacturing 
plant, is covered with valuable and compli­
cated machinery, and that such machinery could 
not be removed except at an expense greater than 
the value of the premises; must the owner accept 
the value of the premises, and expend the 
amount received and an addition~l scm in re­
moving and repairing his machinery? 15 

Also, in James McMillin ~rinting Co. vs. Pittsburgh 

C~~ W. R. Co.16 the court rejected the standard of market value 

and held that a tenant was entitled to consider, in determin· 

ing the bonus value of his lease, the cost of removal of 

machinery. 17 

Another interesting case, because of its reasoning, is 

In Re Gratiot Avenue. 18 The court allowed the cost of severing. 

reassembling and reattaching the trade fixtures of a drug store 

-5-
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and jewlery store and the machinery and equipment in a manu­

facturing plant. The cost of transporting these items from 

the old location to the new location was not allowed upon the 

grounds that it was speculative. The court rejected the argu­

ment of the condemnc:: that the tenant would have to move at 

the termination of the lease, and in this connection held: 

We ce~not assume that the tenancy 
would have soon3~ terminated. Nor are we 
dealing strictly with the personal property 
as the tare is .i.9gally understood. The 
machinery must be regarded as fixtures, and. 
in order that the business could be carried 
on, as it was when plaintiff'e[property 
owner] property was taken. these or similar 
machines and eCJ.1lipment were needed. The 
City did not want the machinery. could not 
USe it, and, if taken by the City for 
just compensation, th~lCity would have to 
sell or give it away. 9 

The English and Canadian law generally allows the cost 

of removal and relocation of personal property. This includes 

the cost of removing furniture. goods and fixtures, the cost 

of dismantling and reaffixing machinery and other light items. 20 

d . Temporary Takings 

The preceding citations relate to the law applicable 

to permanent takings of the fee or lesser permanent estates in 

property. During World War II there came into use what hIlS 

been denominated the temporary taking of a limited estate in 

the nature of a leasehold •. By this device the condemnor seeks 

to acquire, for a limited period of time, the use of the pro­

perty. As an outgrowth of these temporary takings there has 

evolved a rule of law, in the Federal Courts. that where a 

portion of a tenant's estate is taken so that he must move out 

during the period of the condemnor's occupancy and. upon its 

termination, move back in, he is entitled to have considered 

as part of the market value of his lease the cost of moving out, 

the cost of storing his goods during the condemnor'. occu­

pancy and the cost of moving back at its termination. In 

-6--_ ... _--,-- -------------



c 

c 

c 

c 

c 

c 

United States vs. General Motors Corp.21 the court summarized 

the method of evaluating these temporary takings as follows: 

* * * The value of such an occupancy is to 
be ascertained, not by treating what is taken 
as an empty warehouse to be leased for a long 
term, but what would be the market rental value 
of such a building on a lease by the long-term 
tenant to the temporary occupier • • • 

2. Some of the elements which would 
certainly and directly affect the market 
price agreed upon by a tenant and a sub­
lessee in such .1n extraordinary and un­
usual transaction would be the reasonable 
cost of moving out the property stored and 
preparing the apace for occupancy by the 
subtenant. That cost would include labor, 
materials, and transportation. And it 
might also include the storage of goods 
against their sale or the cost of their 
return to the leased premises. Such items 
may be proved, not as independent items of 
damage b\lt to aid in the determination of 
what would be the usual---the market--­
price which would be asked and paid for 
such temporary occupancy of the building 
then in use under a long term lease. The 
respondent offered detailed proof of 
amounts actually and necessarily paid for 
these purposes. We think that the proof 
Shou

d 
ld
i 

bah vbe beleimnireceiivedi dfoir thde purpose 
an w t t e tat on n cate. ,2 

The rule of the General Motors case was reaffirmed and 

defined in United States vs.Petty Motor Co.23 However, the 

Court pointed out that in order for the tenant to secure his 

cost of removal and relocation as part of the market value of 

the leasehold interest, there must be a carving out of only a 

portion of the estate so that the tenant would be under the ob­

ligation to return to the premises at the end of the Government's 

occupancy. If the taking, although temporary, was of such na­

ture and extent es to exhaust the tenant's leasehold estate, 

then the costs of removal and relocation were not to be con­

sidered because, in that situation, the condemnation of the 

entire leasehold interests was analogous to the condemnation 

of all interests in fee. 

3. Present Law - Condemnation of fixtures 

It ia believed by the author. of this study that 
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legislation relating to reimbursement for the moving of personal 

property should also concern itself with reimbursement for the 

moving of fix!ures severed from the realty. 

At the present time. under California law, property 

affixed to the realty must be taken and paid for by the con­

demnor. Code of Civil Procedure Section 1248 provides that the 

court, jury or referee must ascertain and assess: 

1. The vdue of the property sought to 
be condemr,ed at·:c, all mrOVe!llP.1lts thereo~ 
pertaining toChe rea» •••• II (EmphasIs 
supplled) 

Civil Code Section 660 provides: 

tion is 

A thing is deemed to be affixed to land 
when it ie attached to it by roots, as in the 
case of trees, vines, or shrubs; or imbedded 
in it, &s in the case of walls; or permanently 
resting upon it, as in the case of buildings; 
or permanently attached to what is thus per­
manent, as by means of cement, plaster, nails, 
bolts

l 
or screws; except that for the purposes 

of sa e, emblements, industrial growing crops 
and things attached to or forming part of the 
land, which are agreed to be severed before 
s41e or under the contract of sale, shall be 
treated as goods and be governed by the pro­
visions of the title of this code regulatir~ 
the Dales of goods. 

Perhaps the leading California case upon this ques­

City of Los Angeles vs. Klinker. 24 In that case the 

main building of the Los Angeles Times was especially designed 

and constructed to accommodate the permanent installation of 

the large presses and related machinery necessary to the opera­

tion of a newspaper. Upon appeal it was held that the large 

newspaper presses, a large auto-plating machine, composing 

equipment (consisting of 40 linotype machines compiete with 

electrical conduits, water and drainege system), proof presses. 

saw trimmers, imposing eables, steel cabinets and cSDes. en­

graving equipment and other items, were within the meaning of 

COP Sec. 1248, improvements pertaining to the realty. In ren­

dering this decision the court not only conaidered the doctrine 

of "fixtures" which is to be determined by the method of 

-8-



annexation. the intention of the person making the annexation 

and the purpose for which the property is used, but also the 

e doctrine of "constructive annexation". In this connection the 

court said: 

c 

c 

Here we have not only the manner of 
annexation of the fixtures and the purpose 
for which the premises were used, but we 
have the acts and the conduct of the owner 
in installing these fixtures and, when 
viewed aa a whol~, we are unable to escape 
the conclusion t~~t so much of the fixtureD 
as are dencted ::'!C the recol'd by the term 
'processing equ~.1:.raentl are, actually or con­
structively~ an improvement of the real 
property. 2:> 

Although the Klirt!cer case involved the property of an 

owne~, the Supreme Ccurt of California in People vs. Klopstock26 

held that trade fixtures, regarded as personalty between the 

tenant and the landowner, may, as between the tenant and the 

condemning body, be regarded as part of the realty for the pur­

pose of compenaation. 27 

There is a similarity of reasoning between taxation 

C and condemnation cases. 28 In Southern California Telephone 

Company vs. State Board of. Eguelization,29 a taxation case, the 

~ 

court held that even such items as tha telephone operators' head 

sets, breast sets, and stools, although not physically attached 

to the realty, were under the doctrine of constructive annexa­

tion a part of the realty for the purposes of taxation. The 

court cited and relied upon City of Los Angeles VB. Klinker.30 

Although there is a considerable body of persuasive 

authority to the effect that trade fixtures, machinery and equip~ 

ment are a part of the realty for the purposes of condemnation, 

~ it is also true that each case turns upon its specific facts, 

c 

and consequently no uniform rule may be laid down. In People 

vs. Church31 the court held that gasoline pumps and an auto lubr1-

cation hoist were not real property. The court, although recog­

nizing the doctrine of constructive annexation as set forth in 

the Klinker esse, reasoned that here the controlling consideration 

----_ .. _----- -9-
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waa wheth.r th. property could bave b.en removed without dama8e 

to the freehold or .ubatantially tapairing it. value. Tbi. 

appear. to be a sim11ar rationale to that contained in People 

v.. Auman. aupra. 32 

During the 1957 •••• ion of the legi.lature, Section 

1248b of the Code of Civil Procedure was enacted and provid.l: 

Equipment dedgned for manufacturing or 
industrial purposel and installad for ule in 
a fixed location ahal1 be deemed a part of 
the realty for the purpole. of cond8maation, 
regardl ... of the methOd of iIl.tallation. 

Thil lection, although affording .ome relief from the 

uncertaintiel of the ease law. il not a complete answer. In 

the first place it appear. limited to equipment designed for 

manufacturing or industrial purpolel. It does not cover com­

mercial establishments such al r .. taurantl. bars, motels or 

ordinary reaidential type property. In addition it ia. by its 

terma. limited to equipment inltal1ed for uae in a "fixed loca­

tion" and thua doea not consider the doctrine of con.truetive 

c= annexation. 

c 

The que.tion of what constitutes a fixture or improve­

ment pertaining to the realty is relevant to the queltion of 

whether the coata of removing and relocating personal property 

should be allowed in condemnation eaael. under the exilting 

law the condemnor muat take and pay for all improvement. per­

taining to the realty.33 Because an owner or tenant is not 

entitled to any moving expen.es it il generally to hil advantage 

to contend that all fixtures. trade fixtures, machinery and 

equipment are real property. Even though he may be able to use 

the fixtures or equipment in another location. if he cannot re­

cover for the expenses of moving and relocating them he .ulfers 

a pecuniary losl by the condemnation which can only be avoided 

by -selling" them to the condemnor. On the other hand, it i8 

generally true that the condemning body baa no need for the fix­

tuna or equipaent. However, 1£ the court rules that they are 
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n1ltures, it must pay for them and salvage whatever it can by 

selling them to the highest bidder. 

4. is a ModUles.tioD of the Law Desirable? 

There is much to be oaid in favor of legialation which 

would compensate an owner for his moving expenses. :"he hard­

ships arising from the preeent law are becoming increasingly 

apparent. 

The moving cost~ faced by a home own~r whose house 

is condemned may be relatively amall. However, because of the 

great numbers of owners who have been affected by condemnation, 

the problem is one of conoiderable o';er-all importance. 

Such an OW[).er is forced to move at a time not chosen 

by him. An outlay of $200 or Q300 to pay for the coets of a 

move, never an inconsequential item to most boce owoers, may be 

unusually onerous following a condemnation. If the proceeds of 

the condemnation have not ~een realized at the time of the move, 

the owner often has all his ready funds tied up in the dwelling 

bought to replace the one condemned. Ever. if the owner has been 

paid for the taking, in a riSing market such as that experienced 

in the lest few years the replacement of the condemned property 

with equivalent accommodations may Cvst more than the proceeds 

from the condemnation. While the foregoing are problems out­

side the tmmediate scope of this paper, they are mer.~ioned here 

becaU33 the existence of the probleooa does tend to !nten~ify 

the hardship which an outlay for moving expenses imposes upon 

a home owner. 

Much greater expense iS t of course, incurred in mov­

ing an industrial or cOlllllercial establishment. A manufacturer 

may have to move a substantial number of machines. Merchants 

with inventories of heavy materials (such as the proprietor who 

stocks refrigeration equipment, pumps, compressors and insula­

ted walk-in cabinets), or inventories of many small items (such 

as the typical hardware merchant) normally have very costly 

-11-
----------=.=-----------



c 

c 

r 
I 
'-.. 

c 

c 

, 
moves upon their hands. 

The payment of moving expenses by the condemnor, in 

addition to relieving hardship of the Idnd mentioned above, may 

very well ~esult in benefit to the condemnor. First, it may 

make settlements easier by malting it possible for the condannor 

to reimburse an owne~ for an element of damegs wbica cannot now 

be compensated for. Second, it may avoid the necessity of a 

condemnor'lI acqt\irinf; fix':n:'es &ttac~ed t~ the r:eal;;'\I', which 

would have no vclue to the con~emnor. A statute pe~~itting 

payment for the relocation of such fixtures wu~ld let the con­

demnor avoid paying the pOGsibly greater value of t~ fixtcres 

valued as part cf the reB.~. \:y. 

On the other hand there are many factors which should 

be considered in opposition to moving expense legis!~tion. The 

p&]msnt of moving expenses would un~oubtedly increase the cost 

of public improvements to the taxpaying public as a whole. 

Second, thE' paY!!'l!;ot of moving expenses will undoubtedly 

prove to be a windfall to the condemnee in certain instances. 

The home owner ",ho has just cOl!lpleted his new house, or the ten­

ar.t of a st::>re building w!'>.cse lease is about to exp::,re, for 

example. wO'Jld b9 rei1:lbursed for moving ('.osts rghich they would 

have incurred evan without the condemnation. However, it seems 

that the number of windfall cases would be re16tive~y small in 

compa:.:'ison to the totsl n~;.:r.ber of properties al~!l.uirf;e. 

In summary, it seems that the problem is one of legis­

lative policy in determining where the buxden should fall. Un­

questionably there is a hardship upon those who must move to 

make way for public improvements. Should this burden be spread 

over all the members of the public as a part of the cost of the 

improvement? Or, should it be borne by each citizen who may be 

affected, under the long standing philosophy of court caues 

which hold that we all own our property subject to the prior 

right of the public to take it when needed? 

-12-_____ ~ __________ ~_L_ _______ ~~ ... --'-~ 



5. Remedial Legislat~ 

Legislation has been enacted upon this subject in 

c: certain jurisdictions. Section 401 (b) of Public Law 534 pro­

vides in part as follows: 

c 

c 

c 

c 

The Secretary of the ArmYt the Secretary 
of the NavYt and the Secretary of the Air Force 
are respectively authorized t to the extent ad­
ministratively determined by each to be fair and 
reasonable, under regulations approved by the 
Secretary of Defense, to reimburse the owners 
and tenants of land to be acquired for any 
public works project of the military depa=t­
ment concern~d fer expenses sud other losses 
and damages incurred by such owners and tenants t 
respectively, in the process and as a direct 
result of the ooving of th~selves and their 
families end possessions because of such Qe­
quis iUon of lE,'ld, which reimbursement shl'.ll 
be in additi~n to, but not in duplication of, 
any p&yment~ in respect of such acquisition as 
may otherwi!!! be autb.:>rized by law; Provided t 
That the t(,,:-a1. of such reimbursement" to thi 
owners and tenants of any parcel of land shall 
in no event ex~eed 23 ~er c~ntum of the fair 
value of such parcel 0 Ian as determIned by 
the secretary of the mIlitary department con­
cerned. No payment in reimbursement shall be 
made unless ~p?:1cation therefor, suP?ortp.cl by 
an itemized statement of the expense~, 1030es, 
and damages so incur:ed, shall have been sub­
mitted to the Secretary of the military depart­
ment concerned within one year following the 
date of such acquisition. The authority con-
ferred by thia 8l,bsection shall be dG::'egable 
by the Secretary of the military department con­
cerned to such r:~iilponsible officers <:Ir em?loyees 
as he may determine. 

It may be noted that the provisions of the Federal act 

are somewhat limited in scope, being applicable only to acqui­

sitions by the various branches of the Defense Department and 

are discretionary rather than a matter of right. Also, payments 

are 1tmited in amount to 25% of the fair value of the land con­

demned. Examples of items normally allowed are railroad or bus 

fares for the owner or tenant and his family, transportation 

costs for furniture, livestock, farm machinery, office equipment, 

or other peTsonal property. Indirect loases and losses caused 

by negligence are not reimbursed. 

One comment of interest concerning the Federal Statute 

relates to the time allowed for payment. The statute in its 

Ii 

I~ 



original fO~l required application to be made within one year 

from the date of vacation of the premises. The present statute 

c: requires it to be made within one year from the date of acquisi­

tion. Because of the uncertainty as to what date is the actual 

date of acquisition, Federal officials feel that the present 

c: statute is harder to administer than the former statute. 

c 

c 

c 

The Connecticut Legislature 1n 1957 enacted a measure 

concerning the relocation of persons displaced by highway improve­

ments. The act is again limited in scope. Basically it authorizes 

a municipality to relocate the occupants of dwellings in the path 

of a trunk line highway and to expend funds for such purpose, 

including payments to occupants, in meeting their actual moving 

expenses. The municipa.::'ity is entitled to reimb'lrsement from the 

highway cO!llllissioner in an amount not to exceed $250 per dwelling 

unit. The language of the act is as follows: 

(Connecticut) PUBLIC ACT NO. 601 

AN ACT CONCrFlUNO THE RELOCATION OF P}'::RSONd 
DISPLACED BY HIGHWAY !MPROVEMENTS. 

SECTION 1. Hhenever the highway 
commissioner shall file a map of a layout of 
a trunk line highway or shall give notice of 
the proposed relocation of any section of 
any state aid or trunk line highway as pro­
vided in sections 1198d and 1199d of the 1955 
supplement to the general statutes and such 
proposed highway improvement shall require 
the displacement of more than twenty dwelling 
units in any municipalitr' the highway commis­
sioner shall, when he fi es such map with the 
town clerk, file or cause to be filed a copy 
of the same with the chief executive officer 
of the municipality. 

SEC. 2. Such municipality shall prepare 
or cause to be prepared a relocation plan 
showing the number of dwelling units to be 
displaced by the proposed imprOVement, the 
method of temporary relocation of the occupants 
of such dwelling units, if temporary relocation 
is proposed, the availability of sufficient 
suitable living accommodations for such occupants 
and the plan for relocating such occupants in 
such accommodations and such municipality is 
authorized to take such steps as may be necessary 
and proper to carry out such relocation, and to 
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expend such funds as may be necQssary to accom­
plish the purposes of this act, including, but 
not limited to, payments to such occupants to aid 
in meeting their actual moving expenses. 

SEC. 3. Upon the filing of such relocation 
plan with the highway commissioner, there shall 
be paid over to such Lrunicipality, from the high­
way fund, for the purpose of defraying th,e cost 
of preparing such plan and carrying out such re­
location an amount equal to the cost incurred by 
such municipality but not more than the total 
nULlber of dwelling units displaced in such muni­
cipality. multiplied by two hundred fifty dollars. 

In the State of Rhode Island, in 1915. an act was 

adopted in connection with the provision of a supply of water 
54 power for the city of Providence. (See Appendix for tex~) The 

act provided that if a mill were located upon the land being 

acquired, the owner might surrender the machinery in the mill to 

the city of Providenc'e ar,d receive payment for it. In the event 

the mill machinery was not surrendered. the owner would be allowed 

c= a reasonable time to move it and would be paid his expenses of 

relocating the machir.e..:y e,ud setting it up in a new location any-

c 
where within the New England states. The cost of such reloca­

tion was to be determined in the same manner as provided for 

the determination of damages for the taking of the land. 

A study of the statute books of the various states re­

veals no other general legislation in force for the payment of 
35 moving expenses. 

California appears to be in the forefront of states in 

the consideration of remedial measures. Inquiry was addressed 

by the authors of this study to the Senate and the House of each 

of the other state legislatures with respect to measures intro­

duced in the 1957 sessions. No reply.as received that a moving 

C expense statute had been introduced. 

In the 1957 California Legislature three measures re­

lating to moving expenses were subr~tted. Assembly Bill #222 

C provided for new sub-sections to be added to the Code of Civil 

Procedure, Section 1248. This section defines what the court, 

jury or referee must ascertain and assess in a condemnation 

-15-
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procaeding. Assembly Bill '222, in its original form, would 

have required the ascertainment of the following: 

'7. If the removal, alteration, or re1o~ 
cation of any personal property is necessitated 
by the condemnation. the cost of such removal, 
alteration. or re10catiun and the damages, if 
any. which will accrue by reason thereof; 

8. If any fixtures or any personal 
property used in or about the property sought 
to be condemned or used in connection with a 
business conducted therein or thereon is ren­
dered obsolete or of lesser value by reason of 
necessity of relocation of the business con­
ducted in o~ on the property, the d~ges sus­
tained by reason of such obsolescence or decline 
in value occasioned by the necessary relocation 
of such business;' 

Assembly Bill #362 proposed the addition of Section 

104.4 to the Straet~ and Highways Code providing as follows: 

104.4, If any property to be purchased 
or condemr,E--:i hy the department for state high­
way purpO$~~ contains a business establishment, 
the purchase price paid by the department or the 
compensation awarded in the condemnation proceed­
ings shall in~lude an amount sufficient to reim­
burse the o,n~e~ of the business establishment for 
the cost of uoving and reestablishing his business 
in another location in the same general area, but 
not to exceed a distance of 10 miles, if such 
owner desires to remain in business and so advises 
the department in writing. 

As used in this s~tion, 'business astab1ish~ 
ment' means tangible propertr used prima=ily for, 
or in connection with, a bus1ness enterprise. 

It should be noted that the proposed section is limited 

to acquisitions for state highway purposes only, and it relates 

only to the relocation of a IIbusiness establishment." 

Senate Bill '1057, as amended March 20, 1957, provided 

for the amendment of sub-section 6 of the Code of Civil Procedure, 

Section 1248, to include language reading as follows: 

* * * If the removal of personal property from 
the premises condemned 1s made necessary by 
such condemnation, the court, jury, or referee 
shall also ascertain and assess the cost of re­
moval of such property and its relocation at a 
location of the same character as its former lo­
cation, including transportation costa within a 
25-mile area, and physical damage to such pro­
perty in moving ana relocating, but not including 
loss of profits, goodwill, or any coats or damages 
compensated for under any other provision of 
tbia section. 

-16-
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All of the foregoing measures failed of passage. 

6. Proposed Statute 

A proposed s~atute might take either of two forws. It 

can be relatively brief, such as those introduced in the 1957 

Legislature. On the other hand, a longer and more detailed 

statute, eetting down the precise methods and procedures for as­

certaining and paying the moving expenses, might be adopted. 

It is believed that an appropriate short form of statute 

could be incorporated in the law by an addition to Code of Civil 

Procedure, Section 1248. This section, stating what items of 

damage are to be assessed, could contain an additional paragraph 

as follows: 

If the removal or relocation of any 
personal property is necessitated by the 
condemnation, the cost of such removal or 
relocation and the damages, if any, which 
will accrue by reason thereof • • • 

The primary advantage of such a short form of statute 

is its relative simplicity. This simplicity--the lack of detailed 

c= standards--would give condemning bodies considerable latitude in 

,.--. 

a~inistering the statute in their efforts to arrive at fair 

settlements. Similarly, courts would be given a considerable 

freedom to do justice in litigated cases. 

However, the lack of specific standards might outweigh 

the advantages of simplicity. Some of the questions left un­

answered by the short statute are the following: 

What standard is to be used to measure moving costs? 

Are actual expenditures or are reasonable costs to be the test? 

To what distance may a person displaced by condemnation 

~ proceedings move and still be entitled to reimbursement? Within 

c 
his own neighborhood, within the County, or within the State? 

If, at the time of trial, the owner has not moved or 

has not even completed his plans for relocation, how Will his 

compensation be fixed? 
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These and other questions obviously will require ex­

tended judicial interpretation. The litigation which would arise 

would impose a substantially increased burden upon the courts 

and upon the parties. 

It may be preferable to include in any statute more 

detailed standards and procedures. Such a statute, which should 

be separate from Code of Civil Procedure, Section 1248, should, 

in the opinion of the authors of this study, take the following 
form: 

Sec. -----_ . 
. (1) ~~en the purchase or condemnation of 

real property for public use requires the removal 

or relocation of personal property, located either 

upon the part taken or upon the larger parcel from 

which the part taken is severed, the owners of 

such personal property shall be entitled to compen­

sation from the acquiring body for their actual 

costs necessarily incurred in removing and relocat­

ing their personal property; provided, however, that 

such compensation for the total of such actual costs 

shall not exceed twenty-five per cent (25%) of the 

sums paid for the acquisition. For the purposes 

of this section the sums paid for the acquisition 

shall be deemed to include the value of the part 

taken and the severance damages (less special bene­

fits), but shall not include interest or other com­

pensation paid as a result of the taking of imme­

diate possession by the condemnor. In the event 

the total costs claimed exceed the twenty-five per 

cent (25%) limitation herein provided for, such 

distribution of the available fund as may be equit­

able shall be made among the claimants. 

(2) If the real property is the subject of a 

condemnation action, the claim for reimbursement 

-18-
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shall be presented by a memQranduw specifying 

the actual costs necessarily incurred, and 

verified by the oath or declaration of the 

party or his attorney or agent, which memoran~ 

dum shall be served upon the condemnor and filed 

in the condeQOation action. The time for filin8 

such memorandums shall expire ninety days after 

the date on which the property is vacated by the 

last occupant. The date of vacation shall be 

fixed by affidavit of any pa:ty filed in the action. 

(3) If the condemnor is dissatisfied with the 

costs claimed on any memorandum, or if the costs in 

the aggregate exceed the twenty~five per cent (25%) 

limitation hereinabove provided for, the condemnor 

within thirty days after the tiI~e for filing of 

claims has expired or after the judgment fixing the 

award has become final, whichever is later, shall 

serve and file its notice of motion for an order 

fixin8 the amount of the disputed claim or claims, 

or making an apportionment of the fund, or both. 

Thirty days' notice of the hearing shall be given 

to the claimants, and the notice shall specify the 

condemnor's objections or other basis for the motion. 

Upon the hearing the court shall make appropriate 

orders for payment to the various claimants. In 

the event notice 9f motion is not served and filed 

within the time specified with respect to one or 

more claims, the court shall make its ex parte 

order ordering payment of such undisputed claims 

within thirty days by the condemnor. 

7. Comment on the PrOposed Statute 

a. Actual costs vs. reasonable costs. It will be 
noted that the proposed statute reimburses an owner for his costs 

~19~ 
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actually incurred, rather than reasonable costs. It is felt thet 

actual costs are a better measure than reasonable costs for several 

reasons. First, an owner is made whole for expenditures he ac­

tually incurs. But he is paid for only those, and no opporr~ity 

is given to profit at the expense of the condemnor. He cannot re­

cover for the reasona~le expense of moving when perhaps ~~s inten­

tion was to go out of business anyway. Second, actual expendi-
, 

turea ere readily ascertainable,and extended litigation to de-

termine what costa are reasonable and what are unreasonable is 

avoided. The condemnor is protected against what are in fact 

unreasonable costa since the statute :eimbuxses only for costs 

"necesoarily" incurred. 

b. Personal property covered. The statute provides 

reimbursement for the removal or relocation of personal property 
r-
~ whether located (1) upon the part taken or (2) upon tbe larger 

r , -

parcel of land from which the part taken is severed. It is be­

lieved that this provision is necessary to cover a certain type 

of partial taking, an illustration bei~ a street widening where 

the front of a building is removed. Obviously, it may be neces­

sary to remove much more personal property than that which is 

actually located upon the stri~ of land condemned, and it would 

seem thet the moving expense statute should apply to all property 

which must necessarily be moved. 

c. L~!tations on amounts recoverable. Clearly some 

limitation must be imposed upon the right to recover moving ex­

penses. The problem arises in fixing the limitation. 

The allo-lli'ance of expenses for removal to a reasonable 

distance again requires a definition of ~~e meaning of the word 

"reasonab1e", with its consequent problems. 

An area determination. such as a ten-mile limit, pro­

L videa a fixed standard, but may be unfair in particular cases. 

For example, the owner of a dairy located in a residential area 

which has grown up around him may have to move considerably farther 
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than ten miles to find an area where dairies are permitted under 

current zoning ordinances. 

A county-wide limitation likewise might result in in­

equities. A resident of a little county would have a much smaller 

area in which to relocate than the resident of a large county. 

Also, a condemnee located near a county line might thus be pre­

vented from moving a short distance into another county. 

A straight dollar limitation is similarly inflexible. 

If an owner is limited to moving expenses, say, of $250 (or even 

a much higher sum), the amount paid him.~y be far under his actual 

costs of moving. The reimbursement is unrelated to the 10S9 suffer­

ed, and in that respect the standard is deficient. 

The authors of this study believe that the limitation 

can best be fixed by defini'18 it as a certain percentage of the 

c= total award, as in the case of the Fedo.ral statute. This method 

appears to be the most practical, although it also has disadvan­

tages. Property of relatively low value may be condemned, and 

c= if substantial costs of moving are involved, the limitation may 

well be too low. Also, under this method ell claimants muat wait 

for payment until the total amount of claims has been ascertained, 

so that if the 25% limitation is exceeded, an apportionment can 

r ..... 

be made. 

However, the percentage limitation method has been adopted 

in the proposed statute because of it9 considerable advantage to 

the condemnor. It enables a condemnor to predict with some accur­

acy the cost of a public improvement. Once it has made its 

appraisals of the property to be condemned, the condemnor can rea­

sonably anticipate that moving expenses will not exceed the speci­

fied percentage of the appraisal figure. 

Moreover, it is believed that there is a rough corela-

e: tion between the value of property and the expenses likely to be 

incurred by owners in moving. That is, if there is property to 

be moved, there is usually a structure to house it. The greater 
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the quantity of property. the larger the structure. In this way. 

the movins expense tends to relate to the award and the owners 

are afforded the protection of a varying to some degree with their 

needs. 

d. Manner of presentation of claims. It is antici-

pated that in negotiated purchases of real property, moving ex­

pense claims will also be settled by negotiation between the con­

dem10r and the owners. In litigated cases the statute makes pro­

vision for the filing of claims in the action after the claimant 

has incurred the expenses of moving. At such time as the award 

is knolo ..... , and the 25% limitation is thereby fixed, the condemnor 

may pay the claims witnout objection. If the condemnor objects 

to the amounts claimed, or if the total claims exceed the 25% limi­

tation, the propo3ed statute provides for a court hearing to deter-

C mine the validity of the disputed clsims and the apportionment of 

C 

c 

c 

the total award among the claimants in an eq~itable manner. 

8. Amendment to C.C.P. l248(b) 

In addition to the propose!.', new statute above, it seems 

desirable to amend Code of Civil Procedure Section l248(b) as 

follows : 

Sec. l243(b). 

(1) Fixtures, trade fixtures, e~uipment 

and machinery designed for use in manufacturing, 

commercial or residential property and installed 

by the owner or tenant for use therein shall be 

deemed a part' of the realty for the purposes of 

condemnation, regardless of the method of in.stalla­

tion. 

(2) If at the time of filing his answer the 

owner of any such fixtures, trade fixtures, equip­

ment or machinery serves upon the condemning body a 

written notice of his election to remove or relocate 
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all or part of such fixtures, trade fixtures, 

machinery or equipment, the owner shall be en­

titled to compensation for the actual cost ne­

cessarily incurred in their removal and relocation; 

provided, however, that such actual cost shall not 

exceed the fair market value, in place, of the 

fixtures, trade fixtures, equipment or machinery 

remov~d or relocated. 

(3) Reimbursement for such actual costs 

shall be made in the same manner as that pro-

vided in c.C.P. ________ for reimburaement for 

the cost oi moving personal property. The com­

pensation tsyable hereinunder shall not be sub­

ject to the percentage limitation specified in 

c.c.p. Section _________ and shall be in addi-

tion to any cQIDFenaation payable under the pro­

visions of that tection. 

Section l248{b) as presently enacted by the 1957 

Legislature is limited to equipment and machinery designed for 

and used in manufacturing or industrial plants. It is recommend­

ed that commercial and residential properties also be given the 

protection of this statute. 

The eecond paragraph of the amended statute pe=mits an 

owner to elect to remove fj.xtures, trade fixtures, machinery and 

equipment and to recover his actual cost of moving. It relates 

to those situations where fixtures or equipment upon the land con­

demned would continue to have value in a new l.ocation. By the 

amendment the o~~er is permitted to realize this value, and the 

condemnor avoids the necessity of paying for the property in the 

condemnation action. In those instances where the cost of moving 

c: is less than the fair market value of the property. the condemnor 

gaine. In no event does it pay more than the amount which it 

would have otherwise paid in the condemnation action, since the 
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recovery is limited to the value of the equipment appraised as 

part of the rea.lty. 

Additionally, the proposed amendment tends to reduce 

the uncertainty which now exists prior to the time of trial as to 

what constitutes a fixture. This uncertainty often results in 

expensive and time conauming delays to obtain the court's ruling 

on the problem, and it requires alternative appraisals by both 

parties so that Gach can be prepared to proceed in the light of 

any anticipated ~-uling. 

The proposed amendment gives the election to the owner. 

As noted above, the condemnor is not prejudiced by the election, 

and it is felt prefe~~~le to let the owner decide whether the 

property will or will not have value to him in the new location. 

9. Constitutionality. 

In view of the dearth of legislation providing for the 

payment of moving exp30ses the question of whether any sta~ute 

relating to moving eX?enses can be adopted without a constitu­

tional amendment is di:ficult of ascertainment. However, in 

Joslin Mfg. Co. vs. City of providenee36the Rhode Island statute, 

quoted above, was held to be valid cnder the Constitution of the 

United States. Since the Constitution of the ~nited States, like 

that of California, provides for the payment of just compensation, 

it is believed that this decision provides auttority for statutory 

enactments. Such a view is fur'l;her reinforced by the reasoning 

of the Court in Central Pacific Railway Co. of California va. 
37 Pearson. which held that an owner is entitled to recover only the 

~ damages, over and above the value of the F~operty tak3n, 8S are 

specified by statute. Since there was no statutory authority per-

c 
mitting recovery for moving expenses, the Court held the owner was 

not entitled thereto. However, by implication it is indicated 

that had there been a statute, it would have been constitutional. 

HILL, FARRER & BURRILL 
411 West Fifth Street 
Los Angeles 13, California 
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APPENDIX --

"PUBLIC 'LAWS OF THE STATE OF RHODE 
ISLAND. 19l5 •. CHAPTER 1278 and 
ACT TO FURNISH CITY OF PROVIDENCE 
WITH..! SUPPLY OF POWER WATER. 

"Sec. 12. Itt caee any lahd included in said area shown 
within red lines on said plat or elsewhere in said town of 
Scituate has a mill thereon, which is taken hereunder, the o~er 
or owners of such mill mayidUrrender to said city of Providence 
the machinery in use or.se~ up in iuch mill at· the time of such 
takillg by gi'1ing to aaid bOIlt'cl or other authorized representative 
or representatives of I:jai~ ~ity. or t,he city council thereof, 
within six months after S!Ch't4k1ng th:ittert notice of its surren­
der of the same to said dtYl w~~reupon said city shall be liable 
to pay for the machinery 8 .urr.ridere~ 4nd actually deli~ered to 
said city the fair value of the aame at the time of such delivery, 
as part of the 4.ages for .stich taking. rn connection with any 
purchase ~f any a'ohmil! property, said city may purchase arty 
such mach1nery in use or set up therein as such owner or owners 
may offer to sell to it, and at suoh fair price a4 may be agreed 
upon by said city and such owner or owners. said bQard or other 
authorized representative or representatives of said city shall 
represent said city with power to make any such purchases and 
agreements. 

"In case the owner of any mill taken by said city under 
the provisions of this act shall not surrender such machinery, he 
shall be allowed a reasonable time in which to remove the same; 
and, in case the city and said owner are not able to aBree on what 
is a reasonable time for such removal, the time therefor shall, 
on petition in equity by said ~ler or said city, be determined 
by the superior court for providence county, taking into consid­
at''Itioc all the circumstances of the case and the needs of both 
parties, with the r~ght to make such orders and decrees in rela­
tion to the time and manner of ca~ying on the work of removal or 
the work of the city interfering therewith as justice shall re­
quire; and, in case the necessities of said work of said city re­
quire such machinery to be removed at a time or in a manner not 
otherwise reasonable therefor, said court may make such allowance 
as it shall deem equitable to compensate said owner for the spe­
cial damages, if any, suffered by him by reason of the removal of 
said machinery at the time and in the manner so required by the 
necessities of such work of said city, over and above what would 
have been occasioned by its removal at a time and in a manner 
which would have been otherwise Eeasonable, but for such special 
need of said work of said city. 

"In case said owner does not surrender such machinery to 
said city, said city shall pay to him, as a part of his damages 
for the taking of said mill, the reasonable expense and cost of 
removing such machinery, from its old location at said mill to a 
new location within the New England states, of setting up such 
machinery in the place therein in which it is to be used by said 
owner. The amount of such reasonable cost and expense, if not ~. 
agreed upon by the parties, shall be determined in the same manner . 
as is p;ovided herein fo'&' the deCtmBination of.af.M.ea £01' the ...• .' ,., 
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