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Tate of Meeting: July 18-19, 1958

Date of Memo: July 9, 1956

Memorandwr No. 6
Subject: Study No. 36 - Condemnatien.

Attached is a copy of each of the following:
1. The research consultant's study on Moving Expenses.

2. A copy of a letter from the research consultant re-
lating to the study.

3. A copy of a letter received Ly the research consultent
Prom the Division of Contracts and Rights of Way of
the State Highway Department commenting on the statutes
proposed in the Moving Bxpenses study.

I recommend thet we consider these items at the July meeting.

Respectfully submitted,

John R. MoDonocugh, Jr.
BExecutive Secretary
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Law Offices
HTLL, FARRER & BURRILL
411 West Fifth Strest
Los Angeles 13, California
Madison 6-G581

July 2, 1958

Professor John R. McDonough
xecutive Secretary

California Law Revision Commission
School of Law

Stanford, California

Dear Professor McDonough:

We are enclosing mimeographed stencils of our study on
moving expenses., Will you kindly let us have a half dozen copies
of the study when it has been run.

A copy of the study draft was forwarded to the attorneys
handling condemnation matters for the City of Los Angeles, for the
County of Los Angeles and the State Division of Highwavs. We re-
ceived a reply only from the attorneys for the Division of Highways.
A copy of the letter of Mr. Emerson W. Rhyner is enclosed.

We have the following comments to make with respect to
the points raised by Mr. Rhvner:

{1} We do not believe the claim for moving costs need
prevent the condemnation judgment from becoming final. The
language of the proposed statute contemplates that the claim may
be filed after the condemnation judgment is final. We believe
reimbursement for actual expenses to be preferable to an allowance
made by the court, in the interest of avoiding dispute and litiga-
tion.

{2) We believe that an attempt should not be made to
define the words "removal"™ and "relocation™ in detail. It would
not be possible to cover all contingencies which might arise, and
we feel a partial definition might be productive of greater aiffi-
culty than ncne at all.

We do not feel that reimbursement for the costs of pack-
ing, transporting and unpacking is a sufficient reimbursement with-
in the intent of a moving expense statute. For examplie, the expense
of dismantling and reassembling camplicated machinery might well be
held toc be a proper moving expense,
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(3) We do not feel that the statute should exclude the
moving expenses of tenants at will. These tenants are inconven-
lenced as much as any others by a condemnation of their premises,
and it does not seem that their right to reimbursement for moving
expenses should depend upon the accident of their agreement with
the landlord. Making oneself subject to the landlord’s ternina-
tion of the tenancy 1s not the same as consenting that the State
can terminate it, without the payment of mowing expenses.

(&) It is conceded that pavment of moving expenses would
increase the costs of administration of a condemnation program. It
appears, however, that if the reimbursement were limited to costs
actually incurred and the time for filing the claim extends to 90
cays after date of removal from the premises (as in the proposed
sgatutei some of the objections raised by Mr. Rhyner would be
obviated.

{5) With respect to the use of a fixed sum as a limita-
tion on moving expenses, we make reference to our comments in the
study itself. 4 fixed limitation of $200 would make administration
easier, to be sure. This amount could be included in the condemna-
tion payment without much investigation or dispute. However, we
believe it to he essentially unfair, since it does not reimburse
the owner or tenant who suffers kost by a condemnation--the man
who is forced to incur heavy moving expenses.

{6} We realize that the payment of moving expenses will
increase the cost of public acquisitions. It may well be that if
moving expenses are to be paid they would have to be assumed by
the State under the Federal Highwav Program. But this is, of
course, & matter for the legislature--to determine whethner the
cost of public improvements shall be spread over the members of
the public body as a whole, or whether they shall be borne in
part by each citizen whose property is taken for eminent domain,
as one of the cbligations of citizenship.

It is the recommendation of this office that reimburse-
ment for moving expenses be allowed. We have not further detailed
our reasons for our recommendation as we believe that the reasons
in favor of such legislation have been set out in the study it-
self and in this letter. If you feel that a further or additional
statement of our reasons for recommending adoption of moving ex-
pense legislation is necessary, will you please let us know.

Sincerely,
3/ Robert Nibley

RN/ec ROBERT NIBLEY
Encls. of HILL, FARRER & BURRILL
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STATE OF CALIFORNIA
DEPARTMENT OF PUBLIC WORKS
Division of Contracts and Rights of Way
(Legal)

Public Works Building

1120 N Street

{P.0.Box 1499) May 16, 1958
Sacramento 7, California

Messrs, Hill, Parrer & Burrill
Attorneys at Law

411 West Fifth Strest

Los Angeles 13, California

Attention Mr. Robert Nibley
Gentlemen:

Your letter of April 18, 1958, addressed to Mr. George
C. Hadley and regarding proposed statutes for the pavment of
roving costs in connection with eminent domain proceedings has
been referred to us for reply.

We have examined the statutes in detail, As you know,
the first statute would permit the jury to assess the expenses
of removal or relocation of perscnal property without any limi-
tation, while the second statute would authorize the court to
allow such costs upon the filing of a memorandum of costs. In
the latter instance, the costs would be limited to those actually
incurred and could not exceed 25% of the sums paid for acquisition
of the real property.

It seems to us that the long form of statute is more
sound procedurally and has more certain standards than the short
form. We are wondering, however, if the provision limiting the
reimbursable costs to those actually incurred is too restricted.
This would mean that the judgment would not become final until
at least 90 days after the property owner had left the premises.
Quite often the Division of Highways leases the property back to
the former owner after condemnation proceedings have been com-
pleted and that owmer remains in possession until the highway is
constructed. Under the statute as it is presently drafted, the
judgment would not become final until the property was vacated,
and this could be over a term of years. It would seem more
appropriate to broaden the reimbursable costs to those actually
incurred or as allowed by the court and to restrict the filing
of the claim for reimbursement to within 90 days of the date
of judgment.

S e, BMIAEPRE S ITURETOR HP T m -
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However, it is our opinion that both of these statutes
are so uncertain that it would make the right of way acquisition
program of the Division of Highways extremely difficuylt to admini-
ster and considerably increase the costs thereof. We have been
unable to find any cases which adequately define the words "removal®
or "relocation", As the statutes are written, we see no reason
why an Appellate Court could not interpret these words to include
loss of business due tc the relocation, inconvernience of the pro-
perty owner due to the relocation, redecorating of the new premiges
made desirable by reason of the new location, and other innumerable
items that might be remotely connected with the relocating of the
property owner to his new premises.

It has always been my understanding that the intention of
the so-called moving expense bills was to reimburse the property
owner for packaging and unpackaging of his perscnal property to-
gether with costs of tramnsportation thereof and that the other more
remote items above enumerated were nct considered to be included.
It would, therefore, seem proper to specify with certainty in the
bill what items of expense are reimbursable and perhaps exclude
others where there is doubt as to the meaning of the words used.
Not only would this aid a court in determining the scope of the
statute, but it would also be of great benefit to governmental
agencies in administering the law.

We also note that the statutes seem to permit the pay-
ment of relocation expenses to tenants who are on the property on
a tepancy at will arrangement. In the latter case, of course, the
tenants have entered upon the property with the realization that
they must move at the will of the owner.

Even assuming that the courts would interpret the statutes
to restrict reimbursement to the actual cost of transportation, the
lack of sufficient standards would make it difficuit for this De-~
partment to administer the program. Approximately 97% of our acqui-
sitions are made voluntarily and without court judgment. At the
time the right of way contract is signed, the property owner has
not moved and we have no way of knowing where he is going. Obvious-
ly, he could claim a cross-country trip by the most expensive means
of transportation. In view of the lack of standards, this would
mean either that the demanding vroperty owner could get a sizable
item for moving expenses while his more docile neighbor would
receive a more nominal amount or that, in order to treat all pro-
perty cwners equally, they would all be paid the maximum amount.

The restriction of 25% of the acquisition price, as set forth in
the long statute, will be of little effect in the case of resi-~
dential acquisitions. In the latter instance, I believe that
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moving costs usually do not exceed $200 where the move is made

in the same area. Accordingly, we suggest for rour consideration
that 2 fixed sum be used as the ceiling inasmuch as it would appear
that the property owners might well receive the full amount in
nﬁap%goall cases, For instance, such a sum couid o2 in the amouwnt
Q Ef;:' °

lYe appreciate the opportunity to comment on these pro-
posed statutes. We cdo not wish, however, that such comment be
taken as'an approval in principle of the reimbursement for moving
expenses, as such reimbursement is not approved by the faderal
government in highway acquisitions {see Policy and Procedure Memo-
randum 21-4.1 of the Bureau of Fublic Roads) and could well have
a very adverse effect on the highway prozram.

Yery truly yours,
S/ Emerson W. Rhyner

"EMERSON W. RHYNER
Attorney
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A STUDY TO DETERMIKE WHETHER THE
OCCUPANT OF REAL PRCPERTY TAKEN BY
EMINENT DOMAIN SHOULD BE REIMBURSED
FOR HIS EXPENSES OF MOVING

" This study was made at the direction of the Law Revision

Commission by the law firm of Hill, Farrer and Burrill,
Los Angeles.
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SHOULD THE OCCUPANT OF REAL PROPERTY
TAKEN BY EMINENT DOMAIN BE REIMBURSED
FOR HIS EXPENSES OF MOVING?

1. Introduction

The entire field of eminent domain law is becoming
one of increasing importance to the people of California. WNew
populations need new school sites, plsygrounds, parks and other
facilities. Expanding governmental activities require new
offices and public buildings. Existing streets and highways are
being ﬁidened-and broad freeways are being created where none
existed before. As a result, the power of condamnation is being
exercised moxe and more frequently, and its effect is being felt
by increasing numbers of citizens, Some affected persons have
felt that present laws did not operate justly as to them, and they
have sought relief from their represeﬁtatives in the Legislature,
Senators and Assemblymen aré thus being cailed upon to weigh the
interests of their constituents as individuals on the one hand
againat the interests of the same individuals collectively, as a
body politic, on the other,

This study 1g.respectfu11y submitted to assiast in a con-
sideration of one aspect of the problem--whether or not an owner
should be reimbursed for the cost of removing personal property
from land condemmed,

2, Present Law - Cost of Moving Personal Property

Azticle 1, Section 14, of the California Constitution
and the Fifth Amendment to the United States Constitution guarantee

to every property owner whose property is taken by condemmation

for public use "just compensation". Historically, in most juris~
dictions the term "just compensation" has not been interpreted to
include payment for moving personal property.

a. California Rule

In cases of a permanent taking, of either a fee or

some lesser estate such as an easement, the California courts have

-1‘
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universally held- that neither owners nor tenants are entitled to
the cost of removing or relocating their personal praperty.l

In Central Pacifie Railroad Company, an early lead-

ing authority, ths court reasoned that & property owner is only
entitled to recover such damages, over and sgbove the value of the
property taken, as are specified by statute, Since no statutory
authority existed the court held that the owmer was not entitled
to recover for the remoﬁal or relocation of personal property.
This holding was epplied to a tenant in County of Los Angeles vs,

2

Signal Realty Cc.,“ where the court held:

As the title to all property is held sub-
ject to the implied condition that it muwet be sur-
rendered whenever a public interest requires it,
the inconvenience and expense incident to the sur-
render of the possession are not elements to be
congidered in determining the damages to which the
owner is entitled. (pg. 712)

The most recent expression by the California courts

upon this point is found in People vs. Auman.3 There the owner

had improved his property with a cyclone dust collecting system,
a large steel tank, various gas, water and air pipes, grinding
and polishing lathes, large silver and gold plating tanks and
extensive electrical and alir compressing machinery and equip-
ment, From the majority opinion it appears that all parties
conceded that the machinery and equipment were removable fix-
tures. Based upon 8 finding to this effect the appellate court
held that the cost of removing and relocating these fixtures was
not a compensable item. An additional import of this decision,
as hereinafter discussed, 18 its apparent conflict with other
California cases wherein machinery and equipment of essentlally
the same nature have been held to be a part of the realty for
which the condemmor must pay fair market value,

b. Other Jurisdictions - Majority Rule

The weight of authérity in other jurisdictions is
that an owner or tenant whose property is permanently taken

cannot recover the cost of moving or relocating his personal
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property.é This"reeuit is premised upon the proposition that
necessarily incurred removal costs do not enhance the value of
the property taken and that such costs ere speculative.s In
the case of a lessee, an additional argument 1s suggested to
the effect that since the lessee must stand the cost of removal
at the end of his term, the taking only chenges the time when
the expense is incurred.®

c¢. Other Jurisdictions - Minority Rule

However, there is a considerable body of authority
to the effect that costs of removal and relocating personal
property occasioned by a permanent taking are allowasble elther
as a factor to be considered in determining market value or as
a separate element of compengation,

In Biincoce vs., Choctaw 0. & W. R Co.’ the action was

by a railway company to condemn a lumber yard. The ocwmer sought
compensation, in addition to the value of the property taken,
for the cost of removal of lumber stored thereon. The court,
after carefully discussing the holding of the California
Supreme Court in Central Pacific R.R. Co. vs. Pegrsona held
that it was error to refuse such recovery. The court dis~
tinguished the Pearson case upon the grounds that the Calil-
fornia statute provided compensation only for the land sought
to be appropriated whereas the Oklahoma statute proﬁided that
the commissioners shall ", . . consider the injury which such
owner may sustain by reason of such railroad, and they shall
asgess the damages which said owner will sustain by such ap-
propriation . . ." Based upon this statutory provision the
court held: k

* % % If damages to personal property is

incident and necessarily caused by the

exercise of the power of eminent domain

in taking land, then the 'owner' is in-

Jureé'tby reason of such railroad'. That

the owner 'by reason of such railroad’ has

been put to the expense of removing the

stock of lumber then on hand is not dis~
puted; neither can it be denied that the

3
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cost of such removal was made necessary

by the condemnation of the real estate,

and is an injury and damage to the owner

to the extent of the cost of such removal, ‘9

To the same effect is Qi1 Fields & S.F, Ry. Co. ve, Ireese Cotton
92.10 ’ :
A similar result was reached in Comnecticut in the

case of Harvey Textile Co. vs. Hi1l.1l In that case the statute

provided that the owner of the prope-ty tsken should be ", ,
paid by the State for all damage . . ." The cnurt held that
the phrase "all damage” included the cost of disassembling,
moving and reassembling factory machinery. This cost was not
to be defermined a8 g separate item but as a part of the just

compensation. In this connection the couxrt said:

A simple illuastration will bring out
the application of these principles to the
case at bar. An owner would demand a
higher price for a factory contzining com-
plicated and valuable machinery than he
would for the same building idle and empty,
becauss he would be faced with the necesssity
of moving his machinery to save it. His
willingness to sell would be affected by
this consideration which would thus ente{
into the fixing of a fair market value. 2

Likewise, in City of Richmond vs. William313 the

court held that the statutory phrase "or other property" taken
and damages to "adjacent cr other property of the ownsr" re-
quired the allowance of moving costs. The court reasoned that
the words "other property” must of necessity be construed as
embracing personal property and consequently if the taking ne-
cessitated the ramoval of certain lumber stored upon the pro-
perty, this wags a burden imposed upon the owner for which he
was entitled to compensation. |

Although the foregoing cases based theilr decialons
upon the particular wording of their applicable statutes, other
courts have, without statutory authority, permitted recovery

for coste of moving. In Metropoliten West Side El., R. Co.

o=
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Vreasaembling and reattaching the trade fixtures of a drug store

va, 81953114 the court, without reliance upon a statute, held
that a tenant was entitled to the costs of removal of certain

personel property. The court said:

* % % Thic court and many others have often
said that the measure of damages 1s the
market value of the property condemned,

and that, in arriving at suck wvalue, it

is competent to prove any use, the highest
and best use, for which it is adapted; and ;
this is undoubtedly the general rule, but !
this court has never held %hat the rule ig L
without exception, end that casss may not
arise where a proper observance of the
constitutional nroviaion that private prop-
erty shall not bz taken or damaged for pub-
lic use without just compensation may not
require the payment of damages actusglly
sustained other than those meagured by the
value of tne property taken,

* &k %

But may not cases arise where the cost of
removal of personal property from the

premiees teken, and injury thereto, would
exceed the value of the property taken?

Let it be conceded that, as coniended by
appellant, the owner of a leasehold interest
would have no greater right to recover such
damages than the owner of the fse; might not

a case arise where the owner of the fee

would be entitled to such damag=s8? Let it

be supposed that the fair market value of a
certain pilece of real estate sought to be
condemned 18 of itself of but small value,

but that the property is occupied by the

owner as the site of g costly manufacturing
plant, is coverad with valuable and compli-
cated machinery, and that such machinery could
not be removed except at an expense greater than
the value of the premises; must the owner accept
the value of the premises, and expend the
amount received gnd an additionil sum_in re-
moving and repalring his machinery? 15

Also, in James McMillin Printing Co. vs. Pittsburgh
C. & W. R. €0.1% the court rejected the standaxrd of market value

and held that a tenant was entitled to consider, in determin-

ing the bonus value of his lease, the cost of removal of

machinery,l?
Another Interesting case, because of its reasoning, is

In Re Cratiot Avenue,l8 The court allowed the cost of severing,
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and jewlery store and the machinery and equipment in a manu-
facturing plant, The coat of transporting these items from
the old location to the new location was not allowed upon the
grounds that it was speculative, The court rejected the argu-
ment of the condemnc: that the tenant would have to move at
the termination of the lease, and in thias connection held:

We ceanot assume that the tenancy

would have soona: terminated. Nor are we

dealing strictiy with the perscnal property

&8 the term is :sgally understood. The

machinery must be regarded as fixtures, and,

in order that the business could be carried

on, as it was when plaintiff'e [property

owner] property was taken, these or similar

machines and equipment were needed. The

City did not want the machinery, could not

use it, and, if taken by the City for

just compensation, the Sity would have to

sell or give it away.

The English and Canadian law generally allows the cost
of removal and relocation of personzl property. This includes
the cost of removing furniture, goods and fixtures, the cost
of dismantling and reaffixing machinery and other light iteme,20

d. Temporery Takings

The preceding citations relate to the law applicable
to permanent takings of the fee or lesser permanent estates in
property. During World War II there came into use what has
been denominated the témporary taking of a limited eatate in
the nature of a leasehold., - By this device the condemnor seeks
to acquire, for a limited period of time, the use of the pro-
perty. As an outgrowth of these temporary takings there has
evolved a rule of law, in the Federal Courts, that where a
portion of a tenant's estate is taken so that he must move out
during the period of the condemnor's occupancy and, upon its
termination, move back in, he is entitled to have considered
as part of the merket value of his lease the cost of moving out,
the cost of storing his goods during the condemmor's occu-

pancy and the cost of moving back at its termination. In

-




United States vs. General Motors Cogp.zl the court summarized

the method of evaluating these temporary takings as follows:

* % % The value of such an occupancy is to
be ascertained, not by treating what is taken
a9 an empty warehouse to be leased for a lon%
term, but what would be the market rental value
of such a bullding on a lease by the long-term
tenant to the temporary occupier . . .

2. Some of the elements which would
certainly and directly affect the market
price agread upon by a tenant and a sub-
lessee in such an extraordinary and un-
usual tranzaction would be the reasonable
cost of moving out the properiy stored and
preparing the gpace for occupancy by the
subtenant. That cost would include labor,
meterials, and transportation., And it
might alsc include the storage of goods
against thelr sale or the cost of their
return to the leased premises. Such items
may be proved, not as independent items of
damage but to aid in the determination of
what would be the usual---the market---
price which would be asked and paid for
such temporary occupancy of the buildigﬁ
then in use under a long term lease. e
respondent offered detalled proof of
amounte actually and necessarily paid for
these purposes. We think that the proof
should have been received for the pgipose
and with the limitation indicated.

The rule of the General Motors case was reaffirmed and

defiﬁed in United States vs. Petty Motor Co.23 However, the
Court pointed out that in order for the tenant to secure his

cost of removal and relocation as part of the market value of

the leasehold interest, there must be a carving out of only a

portion of the estate so that the tenant would be under the ob=-

ligation to return to the premises at the end of the Government's

occupancy. I1f the taking, although temporary, was of such na-

ture and extent as to exhaust the tenant's leasehold estate,
then the costs of removal and relocatlon were mot to be con-
gsidered because, in that situation, the condemnation of the

entire leasehold interests wes analogous to the condemnation
of all interests in fee.

3. Present Law - Condemnation of Fixtures
1t is believaed by the authors of this study that
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legislation relating to reimbursement for the moving of personal
property should also concern itself with reimbursement for the
moving of fixtures severed from the realty.

At the present time, under California law, property
affixed to the realty must be taken and paid for by the con-
demnor. Code of Civil Procedure Section 1248 provides that the

court, Jjury or referee must ascertain and assess:

1. The vezlue of the property sought to
be condemnied av<, all improvements thereon
pertaining to the realty, . . . " (Emphasis
supplied)

Civil Code Section 660 provides:

A thing is deemed to be affixed to land
when it ic attached to it by roots, as in the
case of trees, vines, or shrubs; or imbedded
in it, &8 in the case of walls; or gzrmanently.
rasting upon it, as in the case of buildings;
or permanently attached to what is thus per-
manent, as by means of cement, plaster, nails,
bolts, or screws; except that for the purposes
of saie, emblements, induatrial growing crops
and things attached to or forming part of the
land, which are agreed to be gevered before
sale or under the contract of sale, shall be
treated as goods and be governed by the pro-
visions of the title of this code regulating
the sales of goods.

Perhaps the leading California case upon this ques-
tion is City of Los Angeles vs. Klinker.24 In that case the

main building of the Lds Angeles Times was especially designed
and constructed to accomrmodate the permsnent installation of
the large presses and related machinery necessary to the opera-
tion of a newapaper. Upon appeal it was held that the large
newspaper presses, a large auto-plating machine, ccmposing'.
equipment (consisting of 40 linotype machines compiete with
electrical conduits, water and drainege system), proof presses,
saw trimmers, impoeing tablea, steel cabinets and cagses, en-
graving equipment and other items, were within the meaning of
CCP Sec. 1248, improvements pertaining to the realty. In ren-~
dering this decision the court not only considered the doctrine
of "fixtures" which is to be determined by the method of
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annexation, the intention of the person making the aunnexation
and the purpose for which the property 1s used, but also the
doctrine of "constructive annexation”., 1In this connection the
court said:
Here we have not only the manner of

annexation of the fixtures and the purpose

for which the premises were used, but we

have the acts and the conduct of the owner

in installing these fi{xtures and, when

viewed as & wholes, we are unable to escape

the conclusion that so much of the fixtures

as are dencted ir the record by the term

'procesaing equiyment’' are, actually or con-

structivelg an improvemant of the real

property. 25

Although the Klinker case involved the property of an
owner, the Supreme Ccurt of Czlifornia in People vs, Klogatock25
held that trade fixtures, regarded as personalty between the
tenant and the landowner, may, as between the tenant and the
condemning body, be regarded as paxt of the realty for the pur-
pose of compensation.2?

There is a similarity of reasoning between taxation

and condemnation cases.28 In Southern California Telephone

Company ve. State Board of Egualization,zg a taxation casge, the
court held that even such itewma as tha tslephone operators! head

sets, breast gets, and stools, although not physically attached
to the realty, were under the doctrine of constructive annexa-
tion a part of the realty for the purposes of taxaticn, The
court cited and relied upon City of Los Angeles vs. Klinkez.30

~ Although there is a considerable body of persuasive
authority to the effect that trade fixtures, machinery and equip-
ment are a part of the realty for the purposes of ccndemmationm,
it is also true that each case turns upon its specific facts,
and consequently no uniform ruie may be laid down, In People
v8, ggggg§31the court held that gasoline pumps and an auto lubri-
cation hoist were not real property. The cdurt, although recog-
nizing the doctrine of constructive annexatioﬁ as set forth in

the Klinker case, reasoned that here the controlling consideration
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was whether the property could have been removed without damage
to the freehold or substantially impairing ites value. This
appears to be a similar rationale to that contained in People
ve. Auman, supra, 32

During the 1957 session of the legislature, Section
1248b of the Code of Civil Procedure was enacted and provides:

togun L1 pamores o hekatiod ok Bhe i

ey R R

regardless of the method of installation.

This section, although affording some relief from the
uncertainties of the ease law, is not a complete answer. 1In
the first place it appears limited to equipment designed for
manufacturing or industrial purposes. It does not cover com-
mercial establishments such as restaurants, bsrs, motels or
ordinary residential type property. In addition it is, by its
terms, limited to equipment installed for use in a "fixed loca~
tion" and thus does not consider the doctrine of constructive
annexation.

The question of what constitutes a fixture or improve-
ment pertaining to the reaity is relevant to the question of
whether the costs of removing &nd relocating personal property
should be allowed in condemnation cases. Under the exlisting
law the condemnor must take and pay for all improvements per-
taining to the realty.33 Because an owner or tenant 18 not
entitlad to any moving expenses it is generally to hia advantage
to contend that all fixtures, trade fixtures, machinery and
equipment are real property. Even though he may be able to use
the fixtures or equipment in another location, if he cannot re-
cover for the expenses of moving and relocating them he suffers
a pecuniary loss by the condemnation which can only be avoided
by "selling” them to the condemnor. On the other hand, it is
generally true that the condemning body has no need for the fix-
tutni or equipment. - However, if the court rules that they are
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fixtures, it must pay for them and salvage whatever it can by
selling them to the highest bidder.

4. 3o a Modification of the i.aw Desirable?

There is mich to be gaid in favor of legialation which

would compensate an owner for his moving expenses., The hard-
ships arising from the present law are becoming increasingly
apparent,

The moving cost: £faced by a home owner whote house
i3 condemned mey be relatively gmall, However, becsuse of the
great numbers of owners who have been affected by condemnation, |
the problem is cne of conalderzble over-all importance.

Such an owner is forced to move at & time not chosen
by him. An outlay of $200 or $300 to pay for the cocte of a
wove, never an inconsequential item to most home owners, may be
unusually onerous following a condemmation. If the proceeds of
the condemration have not bLeen realized at the time of the move,
the owner often has all his ready funds tied up in the dwelling
bought to replace the one condemmed, Ever if the owner has been
paid-for the taking, in a rising market such as that experienced
in the lest few years the replacement of the ccndemned property
with equivalent accommodations may ccst more than the proceeds
from the condemnation. While the foregoing are problems out~
side the immediate scope of this paper, they are men{ioned here
becauza the existences of the problems does teud to intensify
the hardship which an outlay for moving expenses impuses upon
a home owner,

Much greater expense is, of course, incurred in mov-
ing an industrial or commercial establishment. A manufacturer
may have to move & substantial number of machines. Merchants
with inventories of heavy materials (such as the proprietor who
stocks refrigeration equipment, pumps, compressors and incula-
ted walk-in cabinets), or inventories of many emall iteme (such

da the typical hardware merchant) normally have very costly
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moves upon their hands,

The payment of moving expeneses by the condemnor, in

addition to relieving hardship of the kind mentioned above, may
very well vesult in benefit to the condemnor, First, it may
make settlementa eaaier by making it possible for the condemnor
to reimburse an ownex for an eloment of damegs whica cannot new
be compengated for. Second, it may avoid the necessity of a
condemnor's acquiring fixuvres attacied to the realiv, which
would have no value :o thz condemmor. A statule permitting
payment for the relocation of such fixtures would let the con-
demnor aveid paying the pozsibly greater value of the fixtures
valued as part cf the reagliy.

Cn the cther hand there garz many factors which should
be considered in opposition to moving expense iegislation. The
payment of moving expenses would undoubtedly increase the cost
of public improvements to the taxpaying public as a whole,

Second, the paymunt of moving expenses wiil undoubtedly
prove to be a windfall to the condemmee in certain instances,
The home owner who has just completed his new house, or the ten-
art of a store building whese lease ig about to expire, for
exampli2, would b2 reimbursed for moving costs which they would
have incurred even without the condemnation. However, it seems
that the number of windfall cases would be relativelv small in

comparison to the total nuzber of properties anquired.

In sunmary, it seems that the problem is one of legis-
lative policy in determining where the burden should fall. Un-
questionably there is a herdship upon those who must move to
make way for publlc improvements., Should this burden be spread
over all the members of the public as s part of the cost cf the
improvement? Or, should it be borne by each citizen who may be
affected, under the long standing philosophy of court cases

which hold that we all own our property subject to the prior
right of the public to take it when needed? :J

-12-
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5. Remedial Legislation

Legislation has been enacted upon this subject in
certain jurisdictions., Section 401 (b) of Public Law 534 pro-
vides in part as follows:

The Secretery of the Army, the Secretary
of the Navy, and the Secretary of the Air Force
are respectively authorized, to the extent ad-
ministratively determined by each to be fair and
reasonable, under regulations approved by the
Secretary of Defense, to reimburse the owners
and tenants of land to be acquired for any
public works pruiect of the military depsxi~
ment concernsd fcr exgenses sud other losses
and damages incurred by such owners and tenants,
respectively, in the process and as a direct
result of the moving of themselves and their
families end possessions because of such ac-
quisition of isud, which reimbursement shail
be in addition to, but not in duplication of,
any pagments in respect of such acquisition as
may otherwisz be authorized by law; Provided,
That the toral cf such reimbursement to t
owners and tenants of any parcel of land shall
in no event exceed 25 per centum of the fair
value of such parcel o% Ianﬁ ag determined by
the Secretary of the military department con-
cerned, No payment in reimbursement shall be
made unless appiication therefor, suzported by
an itemized statement of the expenses, lozases,
and damages so incurred, shall have been gub-
mitted to the Secretary of the military depart-
ment concerned within one year following the
date of such acquisition. The authority con-
ferred by this subsection shall be delegable
by the Secrctary of the military depsartwent con-
cerned to such reaponsible officers ur employees
ag he may determine.

It may be noted that the provisions of the Federal act
are somewhat limited {in scope, being applicable only to acqui-
sitions by the various branches of the Defense Department and
are discretionary rather than a matter of right. Also, payments
are limited {n amount to 25% of the fair value of the land con-
demned., Examples of items normally allowed are railroad or bus
fares for the owner or tenant and his family, transportation
costs for furniture, livestock, farm machinery, office equipment,
or other personal property. Indirect losses and losses caused
by negligenmce are not reimbursed,

One comment of interest concerning the Federal Statute

relates to the time allowed for'payment. The statute in its
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original form required application to be made within one year
from the date of vacation of the premises. The present statute
requires it to be made within one year from the date of acquisi-
tion. Because cf the uncertainty as to what date is the actual
date of acquisition, Federal cfficials feel that the preﬁent
statute is harder to administer than the former statute.

The Connecticut Legislature in 1957 enacted a measure
concerning the relocation of persons digplaced by highway improve-
wents. The act is again limited in scope. Basically it authorizes
a municipality to relocate the occupants of dwellings in the path
of a trunk line highway and to expend funds for such purpose,
including payments to occupants, in meéting their actuzal moving
expenses, The municipaiity is entitled to reimbursement from the
highway comnissioner in an amount not to exceed $250 per dwelling
unit. The language of the act is as follows:

{Connecticut) PUBLIC ACT NO, 601

AN ACT CONCTFNINC THE RELOCATION OF PZRSON:3
DISPLACED BY HIGHWAY IMPROVEMENTS.

Be it enacted by the Senate and House of
Representatives in General AsSembly
conveneda:;

SECTION 1. Vhenever the highway
commigsioner shali file a map of a layout of
a trunk line hi%hway or shall give notice of
the proposed relocation of any section of
any state ald or trunk line highway as pro-
vided in sections 1198d and 1199d of the 1955
supplement to the general statutes and such
proposed highway improvement shall require
the displacement of more than twenty dwelling
units in an{ municipalit{, the highway commis-
sioner shall, when he files such map with the
town clerk, f£ile or cause to be filed a copy ¥
of the same with the chief executive officer g
of the municipality, : ‘

SEC. 2. 5Such municipality shall prepare
or cause to be prepared a relocation plan
showing the number of dwelling units to be
displaced by the proposed improvement, the
wethod of temporary relocation of the occupants
of such dwelling units, if temporary relocation
isg progosed, the availability of sufficient
suitable living accommodations for such occupants
and the plan for relocating such occcupants in
such accommodations and such municipality is
authorized to take such steﬁs ag may be necessary
and proper tc carry out such relocation, and to
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expend such funds as mag be necessary to accom-
plish the purposes of this act, including, but

not limited to, paywments tc such occupants to aid

in meeting their actual woving expenses.

SEC. 3. Upon the filing of such relocation

plan with the highway commigsioner, there shall

be paid over to such municigality, from the high-

way fund, for the purpose of defraying the cost

of preparing such plen and carrying out such re-

location an amount equal to the cost incurred by

such municipality but not more than the total

nuuber of dwellin% units displaced in such muni-

cipality, multiplied by two hundred fifty dellars.

In the State of Rhode Island, in 1915, an act was
adopted in connection with the provision of a supply of water
power for the city of Providence.SQ(See Appendix for text) The
act provided that if a will were located upon the land being
acquired, the cwner might surrender the wachinery in the mill to
the city of Providence and recelve payment for it., In the event
the mill machinery was not surrendered, the owner would be allowed
a reasonable time to move it and would be paid his expenses of
relocating the machirery and setting it up in a new location any-
where within the New England states, The coat of such reloca-
tion was to be determined in the same manner as provided for
the determination of damages for the taking of the land.

A study of the statute books of the various states re-
veals no cther general legislation in force for the payment of
moving expenses.35 !

California appears to be in the forefront of states in

the consideration of rewedial measures. Inquiry was addressed
by the authors of this study to the Senate and the House of each
of the other state legilslatures with respect to measures intro-
duced in the 1957 sessions, No reply was received that a moving
expense statute had been introduced.
In the 1957 California Legislature three mesgures re-
lating to moving expenses were subnitted, Assembly Bill #222
provided for new sub-gections to be added to the Code of Civil |
Procedure, Section 1248, This section defines what the court, 'f

jury or referee must ascertain and agsess in a condemnation
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proceading. Assembly Bill #222, in its original form, would
have required the ascertainment of the fellowing:

7. 1f the remuval, alteration, or relo-
cation of any personal property is necessitated
by the condemnation, the cost of such removal,
alteration, or relocation and the damages, if
any, which will accrue by reason therecf;

8. 1f anz fixtures or any personal
property used in or about the property sought

to be condesmed or used in connection with a
business conducted therein or therecn is ren-
dered obsclete or of lesser value by reascn of
necessity of relocation of the business con-
ducted in or on the progerty, the damages sug-
tained by reason of such cbsclescence or decline
in value occasicned by the necessary relocation
of such business;’ :

Assembly Bili #362 proposed the addition of Section
104.4 to the Streetes and Highways Code providing as follows:

104.4. If any property tu be purchasged
or condemrel hy the department for state high-
way purpcses contains a busineegs establishment,
the purchases price paid by the department or the
compensatiocn awardad in the condemmation proceed-
ings shall inzlude an amount sufficient to reim-
burse the ounex of the business establishuent for
the cost of moving and reestablishing his business
in another lccation in the same general area, but
not to exceed a distance of 10 miles, if such
owner desires to remain in business and so advises
the department in writing.

As used in this ssction, 'business establish-
went' means tangible property used primarily for,
or in coanection with, a business enterprise.

It should be noted that the proposed section is limited
to acquisitions for state highway purposes only, and it relates
only tc the relocation of a "business establishment."

Senate Bill #1057, as amended March 20, 1957, provided
for the amendment of sub-section 6 of the Code of Civil Procedure,
Section 1248, to include language reading as follows:

* % % If the removal of perscnal propertg from
the premises condemned is made neceéssary by
such condemmation, the court, jury, or referece
shall alsoc ascertain and sssass the cost of re-
moval of such property and its relocation at a
location of the same character as its former lo-
cation, including tranaportation eosts within a
25-mile area, and physical damage to such pro-
Eerty in woving and relocating, but not including
oss of profite, goodwill, or any costs or damages
compensataed for under any other provision of
this section;

-16-
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All ¢f the foregoing measures failed cof passage.

6. Proposed Statute

A proposed statute might take either of two forms. It
can be relatively brief, such as these introduced in the 1957
Legislature. On the other hand, a longer and more detailed
statute, eetting down the precise methods and procedures for as-
certaining and paying the moving expenses, might be adopted.

It is believed that an appropriate short form of statute
could be incorporated in the law by an addition to Code of Cilvil
Procedure, Section 1248. This section, stating what itewms of
damage are to be assessed, could contain an additional paragraph
as follows:

If the removal or relocation of eny

perscnal property is necessitated by the

Folocation asd the danages. if any. which

will acerue by reason thereof . . .

The primary advantage of such a ghort form of statute
is its relative simplicity. This simplicity--the lack of detailed
standards--would give condemning bodies considerable latitude in
aduinistering the statute in their efforts to arrive at fair
settlements. Similarly, courts would be given a considerable
freedom to do justicé in litigated cases.

However, the lack of specific standards might cutweigh

the advantages of simplicity. Some of the questions left un-

answered by the short statute are the following:

What standard is to be used to umeasure moving costs?
Are actual expenditures or are reascnable costs to be the test?

To what distance may a person displaced by condeunation
proceedings move and still be entitled to reimbursement? Within
his own neighborhood, within the County, or within the State?

1f, at the time of trial, the cwner has not moved or
has not even completed his plans for relocation, how will his
compensgation be £ixed?

=17~
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These and other questions obviously will require ex-
tended judicial interpretation., The litigation which would arise
would iwmpose a substantially increased burden upon the courts
and upon the parties.

It way be preferable to include in any statute more
detailed standards and procedures. Such a statute, which should
be separate from Code of Civil Procedure, Section 1248, should,
in the opinion of the authors of this study, take the following
form:

Sec, .

" (1) Wwhen the purchase or condemnation of
real property for public uee requires the removal
or relocation of personal property, located either
vpon the part taken or upon the larger parcel from
which the part taken is severed, the owners of
such personal property shall be entitled to compen-
sation from the acquiring body for their actual
costs necessarily incurred in removing and relocat-
ing their personal property; provided, however, that
guch compensation for the total of such actual costs
shall not exceed twenty-five per cent (25%) of the
sums pald for thé acquigition, For the purposes
of this section the sums paid for the acquisition
shall be deemed to include the value of the part
teken and the severance damages (less special bene-
fits), but shall not include interest or other com-
pensation paid as a result of the taking of imme-
diate possession by the condemnor, 1In the event
the total costs claiwed exceed the twenty-five per
cent (25%) limitation herein provided for, such
distribution of the available fund as wmay be equit-
able shall be made among the claimants.

(2) 1f the real property is the subject of a
condemnation action, the claim for reimbursement
~18~
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shall be presented by a wemoranduw specifying
the actual co#ts necessarily incurred, and
verified by the cath or declaration of the
party or his attorney or agent, which meworan-
durm shall be served upon the condemnor and filed
in the condemmation action. The time for filing
such memorandums shall expire ninety days after
the date on which the property is vacated by the
last occupant. The date of vacation shall be
fixed by affidavit of any pasty filed in the action.,
(3) 1f the condeumor is dissatisfied with the
costs claimed on any memcrandum, or if the costs in
the aggregate exceed the twenty-five per cent (25%)
limitation hereinabove provided for, the condemmox
within thirty days after the time for filing of
clains has expired or after the judgment fixing the
award has become final, whichever is later, shall
serve and file its notice of motion for an order
fixing the amount of the disputed claim or claius,
or making an apportionment cf the fund, or both,
Thirty days' notice of the hearing shall be given
to the claimants, and the notice shall specify the
condemmor's objections or other basis for the motion,
Upon the hearing the court shall wmake appropriate
orderes for payment to the variocus claimants. In
the event notice of motion is not served and filed
within the time specified with respect to ome or
nore claims, the court shall wake its ex parte
order ordering payment of such undisputed claims
within thirty days by the condeunor.

7. Comment oun the Proposed Statute

a, Actual costs vs. reasonable costs. It will be

noted that the proposed statute reimburses an cwner for his costs
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actually incurred, rather than reasonable costs, It is felt that
actual costs are a better measure than reasonable costs for several
regzsons, First, en owner is made whole for expenditures he ac-
tually incurs. But he is paid for only those, and no opportunity
1a glven to profit at the expense of the condemnor., He cannot re-
cover for the reasonsble expense of moving when perhaps his inten-
tion was to go out of businese anyway. Second, actual expendi-
tures afe readily ascertainsble, and extended litigation to de~
termine what costa are reasonable and what are unreasonable is
avolded. The condemnor is protected against what sre in fact
unreasonable costg since the statute reimburses only for costs
“necessarily" incurred,

b. Personal property covered, The stutute provides

reimbursement for the removal or relocation of personal property
whether located (1) upon the part taken or (2) upon the larger
parcel of land from which the part taken is severed, It is be-
lieved that this proviesion is necessary to cover a certain type
of partlial taking, an illustration being a street widening where
the front of a bullding is removed. Obviously, it may be neces-
sary to remove much more personsl property than that which is
actually located upon the strip of land condemned, and it would
seem that the moving expense statute should apply to all property
which must necesserily be moved. -

cs Limitations on aemounts recoversble, Clearly some

limitation must be imposed upon the right to recover moving ex-
penses, The problem arises in fixing the limitation,

The allowance of expenses for removal to a reasonable
distance again requires a definition of the meaning of the word
"reasonable", with its consequent problems,

An area determination, such as a ten-mile limit, pro-
vides a fixed standard, but may be unfalr in particular cases,

For example, the owner of a dairy located in a residentisl area
which has grown up around him may have to move considerably farther
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than ten niles to find an ares ﬁhere dairies are permitted under
current zoning ordinances.

A county-wide linitation likewise wight result in in-
equities, A resident of a little county would have a much smaller
area in which to relocate than the reaident cof a large county,
Also, a condemnee located nesr a county line might thus be pre-
vented from moving a short distance into another county,

A straight dellar limitation i3 similarly inflexible.
1f an owner is limited to moving expenses, say, of $250 (or even
a much higher sum), the amount paid him may be far under his actual
cogts of moving., The reimbursement is unrelated to the logs suffer-
ed, and in that respect the standard is deficient.

The authors of this study believe that the limitation
can best be fixed by definiug it as a certain percentage of the
total award, as in the case of the Fedearal statute. This wmethod
appears to be the most practical, although it alsc has disadvan-
tages, Property of reiatively low value may be condemned, and
if substantial costs of moving are involved, the limitation may
well be too low, Also, under this method ell claimants nust wait
for payment until the total amount of claims has been ascertained,
so that if the 25% limitation is exceeded, an apportionment can
be made.

However, the percentage limitation method haz been adopted
in the proposed statute because of ite considerable advantage to
the condemnor. It enables a condemnoxr to predict with some accur-
acy the cost of a public improvemsat. Once it has made its
appraisals of the property to be condemned, the condemmor can rea-
sonably anticipate that moving expenses will not exceed the speci-
fied percentage of the appraisal figure.

Moreover, it is believed that theze is a rough corela-
tion between the value of property and the expenses likely to be
incurred by owners in moving, That is, if there is property to
be moved, there is usually a structure to house it. The greatex
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the quantity of property, the larger the structure, In this way,
the moving expense tends to relate to the award and the cwners

are afforded the protection of a varying to some degree with their
needs,

d. Manner of presentation of claims. It is antici~

pated that in negotiated purchases of real property, moving ex-
pense ¢laims will also be settled by negotiation betweeﬁ the con-
demor and the owners. In litigated cases the statute makes pro-
vigsion for the filing of claims in the action after the claimant
has incurred the expensges of moving., At such time as the award

is known, and the 25% limitation is thereby fixed, the condemncr

‘may pay the claims witnout objection. If the condemmor cbjects

to the amocunts claimed, or if the total claims exceed the 257 limi-
tation, the propcsed statute provides for a court hearing to deter-

mine the validity of the disputed claims and the apportionment of

_the total award among the claimants in an egquitable manner.

8. Amendment to C.C.P. 1248(b)

In addition to the proposed new statute above, it seems

degirable to amend Code of Givil Procedure Section 1248(Db) as
follows:
Sec. 12438(b).
(1) Fixtures, trade fixtures, ecuipment
and machinery designed for use in manuvfacturing,
commercial or residential property and installed
by the owner or tenant for use therein shall be
deemed a part of the realty for the purposes of
condemnation, regardless of the method of installa-
tion.
(2) 1If at the time of filing his answer the
owner of any such fixtures, trade fixtures, equip-
ment or machinery serves upon the condemming body a
written notice of his election to remove or relocate

.22~
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all or part of such fixtures, trade fixtures,
wachinery or equipment, the owner shall be en-
titled to compensatiocn for the actual cost ne-
cessarily incurred in their removal and relocation;
provided, however, that such actual cost shall not
exceed the falr market value, in place, of the
fixtures, trade fixtures, equipment or machinery
removed or relocated.

(3) Reimbursement for such actual costs
shall be made in the same manner as that pro-
vided in G.G.P. for reimbursement for
the cost of moving personal property. The com-
pensation payable hereinunder shall not be sub-
ject to the percentage limitation gpecified in
C.C.P. Section and ghall be in addi-

tion to any compenaation payable under the pro-

visions of that gection.

Section 1248(b) as presently enacted by the 1957
Legislature is limited to equipwent and machinery designed for
and used in manufacturing or industrial plants. It is recommend-
ed that commercial and residential properties also be given the
protection of this statute. |

The sgecond paragraph of the amended cZatute pezmits an
owner to elect to remove fixtures, trade fixtures, machinery and
equipment and to recover his actual cost of moving. It relates
to those situationsg where fixtures or equipment upon the land con-
demned would continue to have value in a new location. By the
amendment the owner is permitted to realize this value, and the
condemmor avoids the necessity of paying for the property in the
condemmation action, 1In those instances where the cost of moving
is less than the fair market valuvue of the property, the condemnor
gains. 1In no event does it pay more than the amount which it
would have otherwise paid in the condemnation action, since the
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recovery is limited to the value of the equipment appraised as
part of the realty,

Additionally, the proposed amendment tends to reduce
the uncertainty which now exists prior to the time of triel as to
what congtitutes a fixture. This urnzertainty coften results in
expensive and time consuming delays to obtain the court's ruling
on the problem, and it requires altermative appraisals by both
parties so that cach can be prepared to prozeed in the light of
any anticipated ruling.

The proposed amendment gives the election to the owner.
As noted above, the condemmor is not preiudiced by the election,
and it is felt prefersble to let the owner decide whether the

property will or will not have value to him in the new location.

9. Comstitutionality.

In view of the dearth of legislation providing for the
payment of moving expanses the question of whether any statute
relating to wmoving expensegs can be adopted without a constitu-
tional amendment is difficult of ascertaimment. However, in

Joslin Mfg, Co. vs. City of Provideneeasthe Rhode Island gtatute,

quoted gbove, was held to be valid under the Constituvtion of the
United States. Since the Constitution of the United States, like
that of California, provides for the payment of just compensation,
it is believed that this decision provides guthority for statutory
enactments., Such a view is further reinforced by the reasoning

of the Court in Central Pacific Railway Co. of salifornia vs.,

Pearson,37which held that an owner is entitied to recover only the

damages, over and above the value of the property taksn, aa are

specified by statute. Since there was no statutory authority per-

mitting recovery for moving expenses, the Court held the owmer was

not entitled thereto. However, by implication it ig indicated

that had there been a statute, it would have been constitutional,
HILL, FARRER & BURRILL

411 West Fifth Street
Los Angeles 13, California
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APPENDIX

"PUBLIC LAWS OF THE STATE OF RHODE
ISLAND, 1915, CHAPTER 1278 and
ACT TO FURNISH CITY OF PROVIDENGE
WITH A SUPPLY OF POWER WATER,

"Sec. 12, In cage any land included in said area shown
within red lines on said plat or elsewhere in said town of
Scituate has a mill thereor, which is teken hereunder, the owner
or owners of such will may durrenddr to said ¢ity of Providence
the machinery in use orf @et up in duch mill at the time of such
taking by giving to sald board or other authorized representative
or repregentatives of gaigd ﬁity; ot the city council thereof,
within six wonths afier aych taking written notice of its surren-
der of the same to said dgty, whéreupon said city shall be liable
to pay for the machinery aa gurtéridered #nd actually delivered to
sald city the falr valua of the same at the time of such delivery,
as part of the djmaﬁeé for such taking. In conmection with any
purchase of any s#éh mill property, said city may purchase any
such machinery in use or set up therein as such owner or owners
mey offer to sell to it, and at duth fair price ad may be agreed
upon by said city and such owner or ownetrs. $Said board of vther
authorized representative or representatives of gaid city shall
represent said city with power to make any such purchases and
agreements.,

"In cage the owner of any will taken by said city under
the provisions of this act shall not surrender guch machinery, he
shall be allowed a reasonable tiuwe in which to remove the sane;
and, in case the city and sald owner are not able to agree on what
is a reasonable time for such removal, the time therefor shall,
on petition in equity by said owmer or said cigzi be determined
by the superior court for Providence county, taking into consid-
arqagior all the circumstances of the case and the needs of both
parties, with the right to make such orders and decrees in rela-
tion to the time and mannexr of carrying on the work of removal or
the work of the city interfering therewith as justice shall re-
quire; and, in case tha necessities of gaid work of sald city re-
quire such machinery to be removed at a time or in a manner not
otherwise reasonable therefor, sald court may make such allowance
ag it shall deem equitable to compensate said owner for the spe-
cial damafes, if any, suffered by him by reason of the removal of
sald wachinery at the tiwme and in the manner so required by the
necessities of such work of said city, over and above what would
have been occasioned by its removal at a time and in a manner
which would have been otherwise reasonable, but for such special
need of said work of said city.

"In case said owner does not surrender such machinery to
gsaid city, said city shall pay to him, as a part of his damages
for the taking of said mill, the reasonable expense and cost of
removing such machinery, from its old location at said mill to a
new location within the New England states, of setting up such
machinery in the place therein in which it is to be used by said
owner. The amount of such reasonable cost and expense, if not
agreed upon by the parties, shall be determined in the same manner

as is provided herein for the determination ofﬁggmgges for the

of lands, or interasts, ox rights therein.®




