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Date of Meeting: May 16-17, 1958

Date of Memo: Mey 9, 1958

Memorandum No. 8

Sibject: Study No. 34(L) - Uniform Rules of Evidence

Professor Chalbourn will be with us on Fridey, Mey 17 for a further

discussicm of the Uaiform Rulss of Evidence.

I suggest that we plan to digeuss the ©£-llowing:

1.
o 2.
e
3.
C.
JRM:imh

New metter - Profesesor Chadbourn's memorands on Rules 20,
21 and 22, Rule 65, and Rule 66, (Jh=re wmemoranda have
been sent to you.)

01d matter - The following eubdivisious of Rude 63:

31 {We have sent you material receiv2d from the State
Bar relating to this matter);

6 (If Mr. Gustafson's memorandum has been received);

15 and 16 (If the Staff memorandua is co:npleted in time -
which is dcubtful as of this date)

Whether we phould not, during the next few months, make com-
pletion of our work on Rule 63 and related Rules the first
(though not only) order of business on the Uniform Ruleg of
Evidence study. This would necessitate our taking the leader-
ship in discuseing and resolving differences of opinion with
the Stete Bar Committee and trying to get action by the Board
of Governocre so that we would have the State Bar positicn in
mingd in taking final action, I will state &t the meeting .

my reasons for believing thet this should be done, I will
send you shortly, as background material for this discussion,
a swumary of our current situvation, vis-a-vis the two Sectlons
of the Btate Bar Committee, on the work upon which we have
been Jointly and severally engaged to date.

Respectfully submitied,

Jolm R, McDonough, Jr.
Executive Secretary
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May 14, 1958

SUMMARY OF ACTION TAKEN ON VARIOUS
OF THE UNIFORM RULES OF EVIDENCE
BY LAW REVISION COMMISSION AND
NORTHERN AND SOUTHERN SECTIONS

OF STATE BAR COMMITTEE TO STUDY
UNIFORM RULES OF EVIDENCE.
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Rule 19

As _proposed:

Prersqulisites of Knowledge and Experience.
As a prerequlisits f'or the testimony of a ss
cn a relevant or material matter, there must
be svidence that he has personal knowledge there-
of , or experlence, training or education if such
be resquirsd. Such evidernce may be by the testl-
mony of the witness himself., The judge may
reject the testimony of a witness that he
perceived 2 matter 1f he finds thet no trier
of fact could reasonably bslieve that the
witness did perceive the matter., The judge
may recelve conditionally the testimony of
the wltness as to a relevant or material matter,
subject to the evidence of knowledge, experlence,
training or education being later supplied in
the course of the trial,

Action of Commission:

Has not considsred Rule itself, In connection
with consideration of opening paragraph of
Rule 63, proposed to add following paragraph
to Ruls 19:

As a preraqulsite for evidence of the
conduct of a person reflecting his belief
concerning a materlal or relevant matter
but not constituting a statement as defined
in 62(1), there must be svidence that the person
had at the time of his conduct personal knowledge
of such material or relevant matter or sxperience,
tralning or education, if such be required.

Action Northern Section:

Approved first two sentences. Disapproved last
twe sentences. Did not consider amendment
proposad by Commission,

Action Southern Saction:

Considered preliminarily and referred to
Mesars. Patton and Selvin for redraft,
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Rule 20

1. ﬂs'grogoéed:'

Evlidence Generally Affecting Credibility.
Subjec o o8 an s TOr © purnose
of impalring or supporting the credibllity
of & witnese, any party including the party
calling him may examine him and introduce
éxtrinsic evidence concerning any eonduct
by him and any othar matter relevant upon
the issues of credibility.:

Action of Commissions:

Not yet consldered,

3. Action Hbrggarn‘Secfion:’

Found rule acceptable in principle except
for inclusion of words "or supporting;
would limlt supporting svidence to cases
where credibility has been attaoked,
Referred Rule 20 to Mr, Baker to draft

an smendment or a separate rule to cover
admissibillty of evidence to support the
credibility of a witness,

Actlon Southern Sectlon:

Not yet considered,




Rule 21

l. As proposed:
Limi tations on Evidence of Conviection of

‘Crime as Affecting Erediﬁiiigx. Evidence of
e conviction of a witness for a crims not
involving dishonesty or false statement shall
be inadmissible for the purpose of impairing
his credibility, If the witness be the accused

in a oriminal proceeding, no evidence of his
conviction of a erime shall be admisaible for
the sole purpose of impairing his credibility
unless he has first introduced evidence ad~
migsible solely for the purpose of supporting
hia credibillty,

2. Action of Commisaion:
Net yet consldered,
3, Action Northern Section:

Proposad following as substitute for first
sentence:

Evidence of the conviction of a witness
of a misdemeanor, or of a felony not
involving dishonesty or false statement,
shall be inadmissible for the purpose

of impairing his eredibility.

Made seversl suggestions for changes in seocond
sentence; referred to Mr, Baker to draft revision,

4, Aotion Southern Sactionh:

Not yet considered,

)
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Rule 22

As _proposed:

Further Limitations on Admissibility of
Evidence Affectig% Credibility. As alfeoting
the credibility of a witness (a) in examining
the witnesa as to a statemsnt made %y him in
writing inconsistent with eny part of his
testimony it shall not ba necessary to show
or regd to him any part of the writing provided

~ that if the judge deems it feasibls the time

and pleca of thse wrltlng and the nams of the
person addressed, if any, shall be indicated

to the witness; {b) extrinsic evidence of prior
contredictory statements, whether oral or
wrltten, made by the wltness, may in the
discretion of the Judge be excluded unleas the
witness was 30 examined whlle testifylng as .
to give him an opportunity to ldentify, explain
or deny the statement; (c) evidence of traits
of his character other than honesty or veraocity
or their opposites, shall be lnadmiassible; (4d)
evidence of specifie instancesa of hls conduct
relevant only as tending to prove s tralt of his
character, ahall be inadmissible,

Aation of Commission:

Kot yet considered.

Action Northern Section:

Approved (a) by divided vote.

~ Coneluded subdivision (b) unclesr end referred
to Mr, Baker to redraft for clarification,

Approved subdivision (&) with amendment to
insert "reputation for" after "than".

Approved subdivision (d),

Action Southern Ssction:

Not yet‘considered.
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Subdivigion (1) Rule 82

As proposed:

... Rule 62, Definltions. As used in Rule 63
and 1ts exceptinils and in the following rules,
(1) "Statemsnt" means.not only an oral or
wristen axpression but also non-verbal
conduct of & person intendsed by him as
g guhstitute for words in expressing
the matter stated,

Action of Commission:
.- Appreoved.

Aetion Northern Section:

Not yet considered.

Action Southern Section:

Suggested that Rules should contain affirmative
statements (1) that a statement not offersd to
prove the truth of the matter asserted thersin
is not excludsd as hearsay; (2) that evidence of
nonassertive conduct 1ls admissible, Messrs, .
Xaus and Selvin will redraft 62(1), :
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Rule 63

As proposed:

Hearsay Evidence Excluded--Exceptions. Evidence
of a atatement which is made other tﬁan by o witness
while testifying at the hearing offered to prove the
truth of the matter stated 1s hearsay evidence and

inadmissible exoept:

Action of Gommission:

Approved but in connection therewith recommended
following addition to Rule 19:

4§hme as one set forth on paga entitled
ule 19"7

Action Northern Seoction:

Approved Ritle; did not ast upon proposed addition
to Rule 19,

Action Scuthern Seection:

Approved Rule; re jected Commission's proposed
addition to Hule 19,

.




Subdivision (1), Rule 83

As proposed:

. {1) Previous Statements of Persons Present
gnd Subjegt to Cross Lxsminetion. 4 statement
previously made by & perason who is present at
the hearing and avallable for cross sxamination
with respect to the atatemsnt and 1ts subject

matter, provided the statement would be admissible
if made by declarsnt whiles testifying as a witneas;

Actlon of Commission:

5. Action Northern Seotion:

Proposed substlitute, to read:

(1} Previous Statements of Witnesses at the
Hearing, 'hen a person is a w 88 at the hearing,
a sEEEment made by him, though not made at the
hearing, ls admlssible to prove the truth of the
matter stated, provided the statement would have
been admlisaslble 1 made by him while tesatifyling
and provided further:

(e) The statement is inconsistent with
his testimony at the hearing and is
offered in compliance with Rulé 22, or

{(b) The statement 1s offered following an
attempt to impalr his testimony as
being recently febrlcated and the state-
ment 1s one made prior to the alleged
fabricatlon and 1is consistent with his
testimony at the hearing, or

(¢) The statement concerns a matter as to

~ which the witness has no present
recollectlion,

Approved Commlsslon substltute with exception of
subdivision (¢} thereof, which would redraft to

‘raad:

(c) The statement concerns a matter as to
which the witness has no pressnt
- recollection, and the atatement 1is
evidenced by a written memorandum
which (1) wes made by the witneasa,
- himself or under his direction,
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(11) was made at a time when the

facts recorded in the memorandum
actually cccurred or at such other
time when the facts recorded in the
memorandum were fresh in the witness's
memory, (111} 1s verified by the wit-
ness as having besen true and correct
when made,

4, Aetlon Southern Sectlon:

Approved Commlission's (a}; but doss not neceasarily
approve Rule 22,

Approved Commission's (b) with addition after
"fabricated" of following: "or when his testimony
has bssn impeached by evidence of & prior incone
sistent statement",

Recommended following modification of Northern
Seation's proposed substitute for Commission!s

(e)s

(¢) The statement is written or otherwise
mechenically recorded and concerns &
matter as Go which the witness has no
rresent recollectl on, and she-stasemend
tp-ovideneod-by-a~-wrktton-nomerandum
whiek (1) woa made or recorded by the 5
witness himself or under his direction, i
(11) was made at a time when the facts :
racorded tm-the-memeranduwm aoctually :
occurred or at such othsr time when . ;
the facts recorded in-ithe-memerandum
were fresh in the witnessts memory,

(111) is verified by the witnesa as
having been true and correct when made,

-l
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Subdivision (2}, Rule &3

As proposed:

(2) Affidavits. Affidavits to the extent
admiassible by tha statutes of this state;

Action of Commission:

Proposed following substi tute:

- - (2) To the extent otherwise acdmissible by the
statutes ?f)thia State:

a} Affidavits.

{b} Depositions,

{c) Testimony given by a witness in a
prior trlael or preliminary hearing
of the mction in which it is offered.

Action Northern Ssction:

(a)- Approved a&s proposed; disapproved Commission
substltuts,.

(b} Proposed new subdivision 2.1:

To the extent admissible by the statutes of
this State:

(a) Depositions taken in the action in which
they are offered,

(k) Teatimony given by a witness in a prior

trial or preliminary hearing of the actlon
in which 1t 1is offered.

Actlion Southern Sectlon:

Concurred in sction of Northern Section.
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Subdivision (3), Rule 63

l. As _proposed:

(3) Deggsitions and Prior Testimony, Subject
to the same limltations and objectlons as though
the declarant were testifying in person, (s)
testimony in the form of a deposition taken in
compliance with the law of this state for use as
teatimony in the irial of the action.in which
offered, or {b) if the judge finds that the
declarant 1s unavailable as a witness at the
hearing, testimony given as a witness in another

- action or in a deposition taken In compliance
with law for use as testimony in the trial of
another action, when (i) the testimony 1a offered
ageinst a party who offered it in his own behalf
on the former occ¢aslon, or against the sucgessor
in interest of such party, or (i1) the isdeue is
such that the sdverse party on the former occasion
had the right and opportunlty for oross examination
with an interest and motive simlilar to that which
the adverse party has In the mection in which the
testimony 13 offered;

2, Action of Commission:

Proposed fcllowing as subatifute (part of substance
having been incorporated in Commlssion substitute
for Subdivision (2):

{(3) If the judge finds that the declarant 1s
unavellable as a wltness at the hsaring and subject
to the sams limitations and objections as though
the dedlarant were tesatifylng in person, testimony
given as & wiltness in another action or in a
deposition taken in compliance with law in anothar
action is admissible in the present action when

{8} The testimony 1= offeresd agalnst a
party who offered it in hls own behalf
on the former occaslon or againat the
guccesaor in interest of sush party, or

(p) In a civil astion, the issue ia such
that the adverse party on the former
ocoaslon had the right and opportunity
for cross-exsmination with an intersst
and motive similar to that which the
adverse party hes in the action in which
the tegtimony is offeresd, or

«10=




3.

4.

(e) In a eriminal sctlon, the preszent
defendant wes a party to the prior
action and had the right and ¢ppor-
tunity for cross-sxamination with
an interest and motive similar to
that which he has in the action in
which the testimony is offered;
provided, however, that testimony
given et a meliminary hearing in
the prior actlon is not admissible,

Action Northern Section:

Proposed following as substitute (part of substance
having been incorporated in Subdivision 2.1 pro-
posed by Section):

_ (3) DsEositiona and Prior Testimony in Another
Actlion, ubjeet to the same limitations and objectlons
a8 though the declarant were testifying in person,
testimony given as a witness in another action or in
a depoaition taken in compliance with law in another
action, providing the judge finda that the declarant
is unsvailable &8 8 wltness at the hearing, end when:

(1) such testimony is offered against a party
who offered it on hia behalf In ths other
action, or against the successor in
interesat of such party, or

{11} 1in a eivil action, the issue 1s such that
the adverse party in the other actlion had
the right and opportunity for cross-
examination with an interest and motive
similar to that which the adverass party
hes In the action In which the testimony
is offered, or

(111) in a criminel action, the present defendant
was a party to the other action and had the
right and opportunity for cross-examination
with an interest and motive similar to
that which he haa in the action in whiech
the testimony is offered., However, testimony
given at e preliminary hearing in the other
action is not admissible,

Action Southern Section:

Approved Northern Sectlon substituts with modifications
g8 shown:

-]l =




(3)

Action, .

Depositions end Prior Testimony in Another
.Subject to the same limitations and objec-

tions as though the declarant were testifying in
person, testimony given as a witness in another
~ae6ion . Judiclal proueeg;n§, or in a deposition
taken in compliance with law in snother sesien

Judicial procesding, provided the judgas finds that
the declarent 18 unavailabls as a witneas at the

hearing, and when:

(1)

(11)

(111)

such testimony 1s offered against a party
who offered 1t in evidence on hias own
behalf in the other sestem procesding or
againat the successor in interast of such

party btut only to the sagg extent and for
the samo purposs for whio t waa offere
Tho oEEar oceeﬁin',_or

in

In a c¢ivil action, the issue 1s such that
the adverse party in the  other aesien
Fyocaadigg haed the right and opportunity
'or crosg=examination with an interest
ard motive similer to that which the

adverse party has iIn the aesien ggooeeding
in which the testimony 1a offered, or

in a oriminal eeétsm proceeding the present
defsndent was a party to the other aeaediem
gggggggégg and had the right and opportunity
or cross=examination with an interest and
motive similar to that which he has in
the asetvienm progeeding in which the testimony
is offered; however, testimony given at a
preliminary hesaring in the other cesien
prosesding 1s not admlssible.

«l2«




Subdivision (4), Rule 63

As proposed:

See "Action of Commisailon®,

Action of Commission:

Approved as proposed with modifications as shown:

{(4) Contemporaneous Statements and Statements
Admissible on Ground of Necessity Generslly. A
statement (&) whie e judge finds was made while
the declarant was perceiving the event or condition
which the statement nerrates, describes or explains,
or (b) which the judge finds was mado while the
declarant wes under the stress of a nervous excite-

ment caused by such perception, or (o) if the gugga
finds that the declarant is unevalleble as & witnhees,

8 statement written or otherwlse recorded at E%g
time the statement was ma rnarrating. deseribing
or explaining &n event or condition which the judge
finds was made by the -declarant at a time when the
matter had bsen recently perceived by him and while

his recollection was clear, and was made in good
falth prior to ths commencement of the action;

Action Northern 3sctlion:

Approved {a) with two modifications: (1) add
“gpontaneously" after "made"; (2) admit only if
witness 1s wmnavalliable, '

Approved (b} if limited to cases whure witnesas 1s
unavatleble, '

Disapproved ().

Action Southarn Section:

Not yat considered,

13
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Subdivision (5), Ruls 63

As proposed:

See "Action of Commission'.

Action of Commission:

Approved as proposed with modification gs shown:

(5) ing Declarations. A gtatemsnt by a

gerign ?nagg ad e ;s g wtgggss becauaedgf his

aath i1f the judge finda it was ma uggn
at

the personal knowledge of the declarant an
1t was made voluntarily &nd in good Taith and

while the declarant was conscious of his impending
~death and bslieved that there was no hope of his

recovery;

Acotion Northern Saction:

Concurred in Commission action,

Action Southern Section:

Not yet consldersd.

~ld=




()

1,

Se

4,

Subdivision (7), Rule 63

As proposad:

(7) Admissions by Parties. As amgainst himself
a statement by & person who 1ls & party to the
ection in his individual or a representative
capaclty and if the latter, who was scting in
such representative capacity in making the statement;

Action of Commission:
Approved,

Action Northern Section:

Approved tentatively but Inclines to view that
"and 1f the latter, who was asting in such
representative capaclty 1n meking the statement"
should bs stricken, Mr, Eraskine to make further
report on desirability of including thls langusge.

Action Southern Sesction:

Approved,

wlb=
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Subdivision (8), Rule 63

As proposed:.

(8) Authorized and Adoptive Admissions. As
against a party, a statsment (a) by & peraon
authorized by the party to meke a statement or
statements for him concerning the subject of the
statement, or (b) of which the party with knowledge
of the content therseof haa, by words or other conduct,

manifested his adoption or his besllef in 1its truth;

Agtion of Commission:
Approved.

Actlion Northern Section:

Approved,
Action Southern Sactlon:

Re 8{a): Approved as amended /No record of
amendment presently available,

=]l =
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Subdivision {9), Rule 63

l, As proposed:
Jee "Action of Commisaion",

2, Action of Commisaion:

Approved as proposed with modification as shown:

(9) Viearious Admlissions, As againat a party,
a statement which woﬁia be acdrissible if made by
the declarant at the hearing if (a) the statement
concerned & matter within the scope of an agency
or employment of tha declarant for the party and
wes nmade before the terminatlon of such relation-
ship, or (b} the party and the deplarant were
particlipating in a plan to cormit a orime or a -
civil wrong and the statement was relevant to the
plan or its subject matter and was made while
the plan waa in existence and before lts complete
execution or other termination, or (¢) in a civil
gotion one of the issues between the party an
proponent of the avidence of ths statement is a
legal ligbllity of the declarant, and the atatement
tends to establish thet 1iability;

3. Action Northern Section:
Approved (a).

Disapproved (b) and proposed, in lieu thereof, the
followlng as subdivision 9,1:

9.1*After proof of a congpiracy, the act or
declaration of a conspirator agalnst his co~consplrator,
and relating to the conspiracy,
Approved (c)} as amended by Commission.
4, Aection Southern Section:
Approved {(a).
Deferred final action on (b),

Approved (¢} as amended by Commission.




Subdivision (10), Ruls 63

1. As proposed:

See "Action of Commiasslon",

2. Action of Commission:

Approved &s proposed with modification as shown:

(10) Declarations against Interest. Subject
to the limitations of exception » & statement

made by 8 declarant who is unavalleble as a

witness which the judge Iinds was &t the Wme of
the assertion so far contrary to the declarant's
pecuniary or proprietary interesst or sc far sub=
jeectad him to eivil or criminal 1liability or so far
rendered invalid a claim by him egainst another or
created such risk of making him an objest of hatred,
ridieule or social disapproval in the community
that a reasonable man in his position would not
have made the statement unless he belleved it to

be true;

3. Action Northern Segtion:

By divlided vote concurred in Commission action except:
(1) would eliminate "or created such risk of
making him an object of hatred, ridicule
or sccial disapproval in the communi ty"

{(2) would require declarant to have personal
knowledga »

4., Action Southern Section:

Not yst considered.

-1l8a
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Subdivision (11), Rule 63

As proposed:

{11} Voter's Statements. A statement by e
voter concerning his qualifications to vots or
the fact or content of his vote;

Action of Commisaions
Disapproved.
Action Northern Section:

Not yet consldered.
Action Southern Sectlon:

Not yet considered.

~19m
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Subdivision (12}, Rule 63

A8 Egoposed:

(12) Statements of ngsical or Mental Gong%tion
of Declarant. Unless the judge finds it was mads in
bad faith, & statement of the declarant's {a) then
exlsting state of mind, emotion or physlcal sensa=-
tion, including statemsnts of intent, plan, motive,
design, mental feeling, pain and bodily health, but
not inecluding memory or belief to prove the fact
remembersd or bslleved, when auch a mental or
physical condition is in iseue or is relevant to
prove or explain acts or conduct of the declarant,
or {b) previous symptoms, pain or physlcal sensation,
made tc a physician consulted for treatment or for
dlagnosis with & view of treatment, and relevant
to an issaue of dsclarantt!s bodlly conditlon;

Aection og Comniasion: .

Approved,

Action Northern Sentibn:

Approved (m).

Approved (b) if limited to unavalleble witness;
recomuends there bes separate rule re available
witness which would permit such statementa to

come in only as foundatlon for opinlon testimony
of dostor &nd not as substantive evldence and
which would not incorporate & bad feith limltation,

Action Southern Sectlons

Not yet considered.

w20
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Subdivision (13}, Rule 63

As proposed:

(13) Business Entries and the Like, Writings
offered as memoranda or records of acts, condle
tions or evenis to prove the facts stated therein,
1f the judge finds that thsy were made in the regular
course of & business at or about the time of the
act, condition or event recorded, and that the
aources of Information from which made and the
mothod and clrcumstances of their preparation
were such as to indicate their trustworthiness;

- Action of Commisaion:

Approved.
Action Northern Section:
Approved. -
Action Scuthern Ssction:

Not et considered.

~2l=
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Subdivision (14), Rule 63

As propossd:

See "Actlion of Commission',

Acetion of Commission:

Approved as proposed with modification as shown:

{14) Absence of Entry in Businsss Records,
Evidence of the sbgence of a memorandum or
record from the memoranda or records of a
business of an ssserted act, event or condition,
to prove the non-ocourrsnoce of the act or event,
or the non-existence of the condition, 1f the
Judge finds that i1t was ths regular sourse of
that business to meke such memoranda of all
such acts, events or conditions at the time
thereof or within a reasonable time thereafter,
and to preserve them, and that the memoranda

and the records of the business wers ared
Trom such sources ol 1information anE'E suag
me thods as 50 indlcate tEEir truaE?orEﬁinasg;

Action Northern Sectlons:

Conourred in Commiasion action,

Actlon Southern Section:

Not yet considered.

PP -




Subdivision (15}, Rule 63

(™

1: As proposed:

{15) Reports and Findings of Public COfficials.
Subject to Hule 64 written reports or fInEings of
fact made by a publliec offlclal of the Unitead
States or of a state or territory of the United
States, if the judge finds that the making therseof
was: within the scope of the duty of such official ;:
and that it was his duty (a) to perform the act
reported, or (b) to observe the act, condition
or event reported, or (¢) to investigate the
facts concernling the act, condition or svent
and to make findings or draw conclusions based
on such Inveatigation;

2. Action of Commigaions
Disapproved; requested stalff to draft a new

subdivision to replace Subdivislions 15 and 16
which will embody the substance of C.C.P,” §1920.

- 3o Action Hortharn_sectionz

Disapproved; will consider Commlission redraft,

4, Agtion Southern Section:

Not yet considerad;

-23a




Subdivision {16), Rule 63

l. As proposed:

- {18) Filed Reports, Made by Persons Exclusivel
Authorized, Subject to Rule 64, writings made as
a recerd, report or finding of fact, Lif the Judge
finds that (a) the maker waes authorized by statute
to perform, to the exclusion of persons not so '
authorlzed, the functions reflected in the writing,
and was required by statute to flle in a deaignated
public offlice a written report of speclfled matters
relating to the performance of such functions, and
{(b) the writing was made and filed as 30 required

by the atatute;

2. Action of Commissions

Disapproved; requested staff to draft a new sube
division to replace Subdivisions {15) and (16) -
which will embody the subatance of C.C.P. B1l920,

3, Action Northsrn Section:

Approved tentatively; will consider new subdivision
to be prepared by Commission.

4, Action Southern Section:
Not yet considered.

.Y




Subdivision (17), Rule 63

l. As propoged:

(17) Content of 0fficisl Record. Subject
to Rule 64, (a) 1f meeting the requIrements
of authenticatlion undar Rules 68, to prove the
content of the record, a writing purporting
to be a copy of an official record or of an
entry therein, {b) to prove the absence of a
record in & specified office, a writing made
by the official custodian of the offlcisl
records of the office, reciting diligent
search and fallure to find such record;

2. Action of Commission:
Approvsed.

3« Agtion Northern Section:

Approved on understanding that Rule 68 will be

amended &8s proposed by Professor Chadbourn (Re

latter, believes amendment to Rule 68(d) should
- read "and is not an office of the United States

e Government",)

4. Actlon Southsrn Section:

Hot yet consldered,
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Subdivision (18), Rule &3

l. As proposed:
(18) Certificate of Marriasge, Subject to
Rule 64 certificates tnat the maker thereofl

performed a marriage cersmony to prove the
truth of the recitals thereof, if the judge
finds that (a) the maker of the certificate
at the time end plece certified as ths time
and place of the marriage was authorized b
law to perform marriage ceremonies, and {b?
the certificate was issued at that time or
within & reasonable time thersafter;

2. Action of Commission:
Approved,

3. Asction Northern Section:
Proposes following &s substlitute:

(18) Certificate of Merrisgs., Subject
to Rules 64 and 67, & certificate that the
maker thereof performed a merriage ceremony,
to prove the truth of the recitals thereof,
if tre gudge finds that:

(a) the meker of the certificate wes,
at the time and plece certified as
the time and place of the marriage,
authorized by law to perform marriage
teremonies, and

{(b) the certificate was lssued at that
time or within & reasonable time
thereaf ter,

4, Aection Southern Sectiont

Not yet consldered.
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Subdivision (19}, Rule 63

l. As proposed:

(19) Records of Documents Affecting en
Interest in Prorerty. Subject to Rule 64

e ofTiclal record of a document purporting
to establish or affect an interest in pro-
perty, to prove the content of the original
recorded document and its execution snd
delivery by sach person by whom it purports
to have been executed, 1f the judge finds
that (a) ths reccrd 1s in fact a record of
an office of a state or nation or of any
governmental subdivision thereof, and (b)
en applicatlie statute authorized such a
document to be recorded iln that offlce;

2., Actlon of Comnission:
Approved.

3+ Actlon Northern Sectiong
Approved,

4, Aotion Southern Section:

Not yet considered.
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4.

Subdivision (20), Rule 83

As proposed:
' See "Action of Commission”.

Action of Ccomrmioslon:

Approved as propcsed with modification as shown:
(20) Judgment of Previous Conviction.

Evidencs o{ a fina gment adjudging a
person gullty of a felony to prove, against

guch person, any fact essential to sustaln
the ﬁuggmant;“-

Aoctlon Northern Seection:

Disapproved,

Action Southern Section:
Not yet censidered,
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Subdivision (21}, Hule 83

As proposed:

(21) Judgment against Persons En tled
to Indemni ty. prove 8 wrong of the

adverse party and the amount of damagas
sustained by the judgment creditor, evidence

of a final Judgment debtor in an action in
which he seeka to recover partial or totel
indemnity or exoneratlion for money paild

or liebility incurred by him because of

the judgment, provided the judge finds that

the judgment was rendered for damages sustalned
by the judgment ereditor as a result of the
wrong of the adverse party to the present

actlon;

Action of Commlission:

Approved (as making admlissibla; not as creating
presumption).

Action Northern Section:

Hot yet considered.

Action Southsrn Section:)

Not yet consldered.
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Subdiviaton (22), Rule 63

1. As proposed:

{22} Judgment Determining Public Interest
in Land, To prove any fact which was essential
to the judgment, evidence of & final judgment
determining the interest or lack of interesat
of the public or of a state or nation or
governmental division thereof in land, if
offered by . a party in an ection in which any
such fact or such intereat or lack of lnterest
13 a material matter;

2. Actlon of Commission:

Approved {as meking admissible; not as creating
presumption}.

3. Action Northsrn Sestion:
Approved,.
4, Action Southern Section:

Not yet considered.
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4.

Subdivision (23), Rule 63

As_proposed:

(23) Statement Concerning One's Own Family

History.- statement of a matter concerning &
eclarant's own birth, marriage, divorce,
legitimacy, relationship by blood or marriage,

race-ancestry or other similer fact of his

family history, even though the dsc¢larant’

had no means of acquiring personal knowledge

of the matter declared, if the judge finds

that the deolarant is unavailable,

Action of Commissions
Approved,

Action Northern Sectlon:
Approved,

Aotion Southern Sectlon:
Not yet conaidered,

. e3]l-




()

(N

1.

2.

s

4,

Subdivision {24), Rule 63

.hs pPropossd:

(24) Statsment Concerning Famlly Higto
of Another, . dtatemsnt concerning e rth,
marriage, divorce, death, legitimacy, race-
ancestry, relationship by blood or marriage
or other similer fact of the family history
of a person other than the  declarant irf the
judge {a} finds that the .declarant was related

‘to the other by blood or marriage or finds

that he wes otherwise so intimately associated
with the cother's family as to be likely o

“have accurate infermation concerning the
‘matter declared,.and made the statement as

upon information received from the other

or -from & person releated by blood or marriaege
to the other, or as upon repute in the other's
femily, and (b) finds thet the declarent is
unevallable as a witness;

Acgtlon of Comnlssion: ,

Approved with following punctuation changes in clause
(a) to meke clear that clsuse beglihning "and made the
statement as upon” does not apply to & declarant
related by blood or marriage: ?1{-1nuarted comma
after "marriage™; (2) deleted comma after "declared",

Action Northern Sestions

Approved (without consideration of punotuation changes
proposed by Cormission).

Action Southern SQGtiénz

Not yet considered,
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Subdivision (25}, Rule 63

i. As proposed:

{25) Statement Concerning Family History
Based on Statemant of Anothsr Dsclarsnt, A

statement of & declarant tnat & gtatemsnt
adnigsible under exceptioris (23) or (24) of
this rule was.made by another declarant,
offered aa tending to prove ths truth of
the matter declared by both declarants, if

the Judge finds that both declarants are:
unavallable as witnesses;

2. Acﬁion of Commigsions
Approved;'

3. Action Hbrthern Jectiont
Disapproved.

4. Aotion Southern Seotion:

Not yet considered.




Subdivision (26), Rule 63

l. As proposed:

{26) Reputation in Family Concernin
Family History. Evidence of reputation
among members of a family, if the reputation
concerns the birth, marriage, divoree, death,
legitimacy, race-ancestry or other fast of

the family history of a2 member of thse femily
by blecod or marriage;

2, Action of Commisslon:
Approved,

3. Agtion Nbrtharn Sections

Approved on understanding relates to statements of

wliness on stand, not statements of out-of-court
declarant, :

4, Action Southern Ssction:

ot yet considered,
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Subdivision (27), Rule 63

1, As proposed:

{27) Reputation--Boundaries, General
Higstory, Fami%x ﬁIstorx. Evidence ¢ reputa=
tion in a community as tending to prcva the
truth of the matter reputed, if (a) the .
reputatlon concerns toundarles of, or customs
affecting, land in the community, and the
Judge finda thet the reputation, if any, arose be-
fore controverasy, or (b} the reputation concerns
an event of general history of the community
or of the state or nation of which the come
munity is a part, snd the judge finds that the
avent was of importance to the communlty, or
(e) the reputation soncerns the birth, merriage,
dlvorce, death, legltimacy, relationship by
blood or marriage, or race-ancestry of a
person resident in the comunity at the
time of the reputation, or some other similar
fact of his femlly history or of his personal
status or conditlion which the judge finds
likely to have been the subject of a relisble
reputation in that communi ty;

2, Action of Comnission:
Approved,
3. Action Forthern Section:
() and (b) not yet considered,

Approved (e¢) with elimination of "or of his personal
status or condition".

4, Action Southern Sectlon:

Not yet considered.
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Subdivision {28), Rule 83

l. As_proposed:

{28) Reputation as to Charascter. If
a trait of a person's character at & speoi-
fied time is material, evidence ci his
reputaticn wlth reference thereto &t s
relevant Uime in the community in which he
then s’ or in 8 group with which e
then havitually sssoclated, to prove the
truth of the matter reputed;

2, &cgibn of Commisaion:

Approved with additlon of "a person's character or"
after "IfY.

3, Action Northern Section:

Approved ss amended by Commission and with further
amendment to add "general" before "reputation”.

4, Action Southern Section:

Not yet considarad;

..
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Subdivigion {29), Rule &3

1. As proposed:
See "Action of Commission."

2. Action of Commission:

Approved as proposed with amendment as shown:

(29) Recitals in Documents Affecting Property.
Evidence of & statement reilevant to a materisal
matter: (a) Contained in a deed of conveyance or
a will or other document purpcrting to affect an
interest in property, offered as tending to prove
the truth of the matter stated 1f the judge finds
that the matter stated would be relevant upon an
isgeue as to an interest in the property, and thsat
the dealings with the property since the statement
wag made have not been inconsistent with the truth
of the statement; or {b) Contained in a document
or writing more than 30 years cld when the statement
bas been. since generally acted upon &8 true vy persons
having an interest in the matter provided the writer
could have been properly allowed t0 make Such Btate-
ment @s & witness;

3. Action Northern Section:

Approved objectives; believes should be made subject
4o Rule 64 and that should be amended to include the
ancient document rule as recommended by Commission.
Final action postponed pending recelpt of Commission
redraft [not before Section when action tekenl.

4, Action Scuthern Section:

Not yet considered,
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4.

()

Subdivision (30), Rule 63

As proposeds

(30) Commercial Lists and the ILike,

Evidence of statements of matters of interest
to persons engaged in an occupation contalned
in a list, register, periodical, or other
published compilation to prove ths truth of
eny relevant matter so stated if the Judge
finds thet the compiletion 1s published for
use by persons engaged in that occcupation and
18 generally used and relied upon by them;

Action of Commission:
Approved.

Astion Northern Sectlont
Disapproved.

Action Southern Section:

Not yet considered,
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3.

4.

Subdivision (3l), Rule 63

As proposed:

(31) Learned Treatises. A published
treatlise, periodicai or pamphlet on a
subject of history, sclence or art to
prove the truth of a matter stated therein
if the judgze takes judicial notice, or a
witness expert in the subject testifies,
that the treatlse, pericdical or pamphlet
is & reliable guthority in the subject,

Action of Commission:
Discuased but did not take final action.

Actlien Northern Section:
Disapproved,.
Action Southern Section:

Not yet considered.
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Rule 68

As proposed:
See "Aotion of Commiastion",
Actlon of CommisaZon:

Approved as proposed with modification as showns.

RULE 68, Authentication of Coplss of

Recordsa A wrlting purporting to be a copy

an official record or of an entry therein,
msets the requirement of authentication if
(2) the judge finds that the writing purports
to be published by authority of the nation,
dtate or subdivision thereof, in which the
record is kept; or (b) evidence has been
introduced sufficient to warrant a finding
that the writing 1s & correct oopy of the
record or entry; or (o) the office in which
the record is kept is within this state or

whe
writing

record or sntry by & person purporting to be
an officer, or a deputy of an officer, having
the legel custody of the record; or {&8) if the

office is not within the state, 9£'$£EE£EEEQ
office of the United States govornmef e
writing 1s atteated as required in clauss (c)
and is acocompanied by a sertificete that such
officer has the custody of the rescord, If the
office in which the record is kept is within
the United States or within a territory or
insular posssssion subjsct to the dominion of
the United States, the certificate may be

made by a Judge of a court of record of the
district or political subdivision in which

the record is kept; authenticated by the seal
of the court, or may be made by eny public
officer having a seal of offics and having
official duties in the distriet or political
subdiviaion in which the record is kept,
authenticated by the seal of his orrice¢ 1r
ths office in which the record is kept is in a
foreign state or country, the certificate may
be made by a secrstary of an embsssy or legatlion,
consul genéral, consu{, vice oonsul, or.consular

40w
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C: agent or by any officer in the foreign é
' gervice of the United States stationed i

in the forelgn state or country in which
the record is kept, and authenticated by ..
the seal of his office.

3. Action Northsrn Saastiont

Concurved in Commission actlon exaegt would meke first
word in underlined part of (d) "and" instead of "or™",

4, Action Southern Section:

Not yet conaidered.
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