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Memcrandum No. 6
Subject: BStudy No. 22 - Cut-off date, Mption for New Trial

The 1956 Session of the lLegislature authorized the Comission to make &
study "to determine whether the law relating to motions for new trial in cases
where notice of entry of judgment has not been given should be revised”,

Attached is e reseerch study on this subject prepared by Professor
Harold G. Pickering of the Hastings College of Ilaw, as revised by the staff.
At the date of this memorendum the revision has not been "cleared" with
Professor Pickering; moreover, considerable technical work with respect to
the form of the footanotes remains t¢ be done. Hevertheless, ; believe that the
study is substantially in final form and that it is ready to be discussed on
the merits by the Commisaion at the April meeting.

Respectfully submitted,

Johnt R. MCDOnOUSh: Jr.
Executive Secretary
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A STUDY TO DETERMINE WHETHER THE LAW
RELATING TO THE TIME WITHIN WHICH A
MOTION FOR NEW TRIAL MAY BE MADE WHEN
NOTICE OF ENTRY OF JUDGMENT HAS NOT
BEEN GIVEN SHOULD BE REVISED.

This study was made at the direction of the Law Revision
Commission by Professor Harold G. Pickering of the Hastings
College of Law, University of California, San Francisco.
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Theoretically the law favors a speedy end to litigation.

Actually it all too frequently fails to achieve this goal.
One obstacle to its achievement in California is Section
659 of the Code of Civil Procedure which;-in effect; leaves
without limit the time within which & party may move for a

new trial in some cases. That section provides in relevant
part:

§659. The party intending to move for
a new trial must, either (2? before the
entry of judgment, and where a motion for
judgment notwithstanding the verdict is
pending, then within five (5) days after
the making of said motion, or {2) within
ten {10) days after receiving written
notice of the entry of the judgment, file
with the clerk and serve upon the adverse
party a notice of his intention to move
for a new trial...

Provision ®{1)"™ may be disregarded because if the notice

of intention to move for a new trial is served prior to the
entry of judgment no problem of delay is involved. Where;
however; the notice is not served prior to judgment provi-
sion "{2)" becomes operative and the moving party has ten

days "after receiving written notice of the entry of the

judgment" in which to file and serve his notice of intention
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to move for a new trizsl. In cases in which notice of entry
of judgment is not received the time allowed to move for

a new trial is thus made Iindefinite and indeterminate and
may extend long after the right to appeal from the judgment
has expifed.

Thus, in Smith v. Halatead,l the defendant served a

notice of intention to move for a new trial three years
and seven months after the ehtry of judgment, There being
nothing In the record tc show that notice of entry of
judgment had bean "receivad" by him the court held the
motion timaly.2 In fact, defendant's time to move would
have run on indefinitely until he received such notice.3
Section 659 is open to the further cobjection that the
issue as to whether & party's motion for a nsw trial 1is
timely is subject to 2 possible conflict of sxtirinsie
evidencs as to whether the moving party received notice of
entry of judgment.4
Should Secticn 659 be revised to preclude the possibility
of such long-delayed motions for new trial? Before turning
to this question a brief analysis of the legislative history
of Section 659 and of the law of other Jurisdictions relating
to the time for making motlions for new trials will bg pra=-
sented for such light as they may shed on the questicn,

-2—




Legislative History

of Seation 859 of the Code of Civil Procedurs

A review of the leglslative history of Section 659
of the Code of Civil Procedure must include consideration
also of the leglislative history of Section 660,

Beginning with the original 1872 Gode of Civil Pro-
cadure the underlying legislative intent appears to have
been to expedite the making and disposition of motlons
for new triel., Thus, the 1872 version of Section 659
required that notice of intention to move for new trilal
be filed and served within 30 days after "decision or
verdiot" and that it fix a time and place for hearing the
motion not less than 10 or more than 20 days after serviee.s
Section 660, enacted in the same yeer, 1limited adjournment
by the court of the hearing of a motion for new trial to
10 days, and required that the motion be decided within
1C daya after h.aaring.6 Thus eventa of record wers fixed
as ths svents from which the time for meking the moiion
was to bes computed and a pollicy of expeditious disposition
of the motion was established.

In 1873-1874 Section 659 was amended to reducse the
tims for serving a notlice of 1nfention to move for new
trial from 30 to 10 days and Section 680 was emended to
requirs thaet the motion “shall be heard at the sarliest
practicable period."7 This bespoke & cohtinnad desire for
speed in handling such motions, but was flexible Indeed as




()

)

(

compared with the stringent provisions of the two sections
as they stood in 1872, However, a discrimination was introw
duced between jury and nonjury cases., In jury casss the
time for serving the notlice was to be computed from the
date of the verdlct, as before, but in nonjury cases it was
made to run from "notice of the declsion of the Court or
referee,"” Thus the Motion of starting the time to run
from the time of notice of an event in the litigation
rather than the event 1tself was introduced in nonjury
cases; furthermore, an additional element of uncertainty
was introduced in that there was no provision for service
of the "notice of the decision" referred B>

While the 1800-1901 revision of the Code of Civil

9 was ebortive, having been declared unconsti tue

Procedure
t;onal on technical grounds,10 it is worth noting that it
amended Sectlon 659 to fix the time for serving and filing
the notice of intention to move for new trial as "within
ten days after recelving notice of the entry of the judg-
ment,”" in both jury and nonjury casas.ll While the 1900=
1901 revistion was the subject of the Report of the Commis-
sioners for the Revligion and Reform of the Law, Recommenda=-
tions Respacting the Code of Civil Procedurs, the only
comment in the Report respecting this aspect of Section 659
1a the following: -
This fixes the notice of the entry
of & judgment as the periocd from which

to compute the t{gﬂ for moving for a
naw triasl, . .
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No relevant change was made by the 1900-1901 reviasion in
Section 660}3 Since the requirement that the motion be
heard "at the sarliest practicable period" was retained

1t would appear that the possibility of indefinite delay
arising out of the provialon that the time should run from
"recelving notice of the sntry of the judgment" was not
viasualized by tha Commissioners or the Legislature,

In 1907 the ill-fated 1901 revision of the Code was
re-enacted, with some changes.l4 Saction 659 was revised
a8 it bhad been in 190); thus was enasted for the first time
the provision that in both jury and nonjury casea the time
in which to serve notice of intention to move for & new
trial bvegins to run "within ten days after receiving notice
of the entry of the judgment",

In 1915 Section 659 was amended to revive the discrim-
Inatlon between jury and nonjury cases, providing for serving
and filing the notice of intention "within ten days after
verdict" but leaving the requirement in nonjury cases at
"ten dayas after receiving notice of the entry of the judgmant.“15
However, expedition in the disposition of motions for new
trial recelved added emphasis in that logislative year in
two respects:

(1) Section 659 was amended to provide that the time
for f1ling and serving the notice of intention "shall not
be extended by order or stipulation" and that the time for
serving affidavits and counter affidavits could not be ex~

tended for meors than 20 daya.l6
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2, Section 6560 was revised to introduce new devices
for a¢celeration by providing that the hearing and disposi-
tion of & motion for new trisl should have precedence over
all other metters except criminal cases, probate matters
and ceses actually on trial, that it should be the duty of
the court to determine the same at the earliest possible
moment, that the power of ths court to psss on the metion
should expire three months after the verdict, or "notice
of the decision" /The Legislature apparently meant notice
of entry of judgment/, and that a motion not determined
in threa months should be deemed denled.

These amendments would appear to indicate that expedl-
tious disposition of motions for new trisl was still desired
and that 1t had not yet occurred to anyonse that the provision
permitting service of the notice of intention in nonjury
cases "within ten days after receiving notice of the entry
of the judgment" would frustrate this goal in some cases.

In 192:51'7 Section 660 was amended to reduce the time
within which the court could determine a motion for new
trial from three to two months, and to provide that & motion
not determined within the two month period should be deemed
denied.18 This again emphasized the Legislature's intention
to have motions for new trial disposed of expeditiously.

In 1929 Sectlion 659 was amended to restore jury and
nonjury cases to parity, providing that in all cases the

notice of itntention to move for new trlal must bas served




"within ten {10} days after recslving notice of the entry

nl9

of the judgment., Section 660 was rearranged and re-

wordsd, but without material changa.20

The provision

thet the motion "must be heard at the sarliest practicable
time" was dropped. However, the provision according pre-
ference ®© the motion waﬁ retained as was the requiremsnt
that the court "detesrmine the same at the sarliesst poasible
moment.“21 The provision as to the allowable period for
the determination of the motlon was changed from two months
to 60 dayas. ‘

There has been n¢ relevant amandmsnt of Section 659

or Section 660 azlnca 1929?2
Law of Dther Jurlisdletlons

A study has besn mads of the Federal Rules of Civil
Frocedurs and of the statutes of 15 representative states
to ascertain the time within which a motlon for a new trial
must be made and the event from which the time runs. The
information disclosed is summarized In Table l.

Table 1 shows that in 12 of the 16 jurisdictliona studied
tha time to move or glve notice of intention to move for
a new trial begins tc run from en event of record =-- rendl-
tion of verdict, rendition of decislon or entry of Judgment --

25 In Idaho and Washington

in both jury and nonjury cases,
thlis is true in jury cases, the time running from the ren-

dition of the verdict. In the latter jurisdictions the time

N )
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TARBLE 1 .
Event Starting Time to Run
Period Service Fling Authority
within written proof
which to notice gervice
State - move or Eantry Rendition Rendition entry notice
give Judgment | verdict decision Judgment entry
notice in all Jury court All nonjury Judgmerrt
of motion cases cages cages cages] cases all caseg
Federal district F.R.C.P. fAule
courts 10 d&ys X 59({b) _ ‘
Ariz. R.C.F. )
Arizona 10 days X Rule 59(d) ‘
Colo. R.C.E.
Colorsdo 10 days X Rule 59(b)
) Conn. Gen. Stat.
Connecticut 3 years X (1949) §8322
Tdaho Code
ldaho 10 days X X " §10-60k
T Ill.Civ.Prac.Act
Ilinois 30:days X %68.1(2 and
ch.Ct .Rules Ann.
Michigan 20 days X Rule 47 §1,p.kg2
Jontana 10 dny < Mont.ggv.()ode
d X §93-5605
Nevada 10 days X Rule b
Okla..g%ata 1561 { )
Oklahoma 3 days X X §653 -
Ore . Rev.5tats.
Oregon 10 days X §17-615
8. .Code 3_9 H
South Dakota One Year X Surp. §$33.1606
Tex.R.C.P.
Texas 10 days X Rule 329-b,#1
uiah 20 days, X ate Bafeh
Was on 2 days_ X X 416,
Wisconsin 60 days X X Wis. Stat.}270.549




does not begin to run untll service of written notice of
entry of judgment in nonjury cases and this 1s the rule
for all cases In Nevada and Michiga.n.a4

Thus, Section 659 of the Code of Civlil Procedure puts
California in the company of a small minority of the juris-
dictions studied. In the great mejority of these jurisdice
tions 1t 1s an event of record and not notice thereof

which starta the Hime to run within which to make e motlion

for new trial,
Conclusions and Recommendations

The provision in Section 659 of the Code of Civil
Procedure that the time to serve a notice of intention to
move for new trial begins to run when notice of entry of
Judgment is received 1s undesirable, Since 1t has been held
that any notice of entry of judgment which mey be given by
the clerk of the couwrt is ilneffective to start the time
running,zq the time limitation hinges upon a voluntary and
uncontrolled ect of & party to the litigation., This creates
the possibility that notice will not be given and that a
motion for new trial mey be made In such a case many years
af ter Jjudgment has been entered and has bscome final for
purposes of appeal. 1t is not possible for a court to pasas
intelligently on & motlon for new trial at a date so remote

from the events upon which the motion is based. Sectlon 659

[




should, therefore, be revised to eliminate the pessibility
of 1ts being asked to do so.

Against this conclusion it might be argued thet the
party ageinst whom the motion 1s mede has no ground to
complain inasmuch as it was his neglect in giving notlce
of entfy of judgment to the moving party which makes pos-
sible the delayed motlon for new trial, The answer to this
argument 1s that ths State has = larger interesat in this
matter than assessing the blame for long-delayed new trial
motlions as between the partiss to the action =-- or, more
accurately, their counsel. The burden on our courts in
hearing end deciding such tardy motions for new trial and
the larger interest in a speedy end to litigation, which
the Legislature hes given apecial empheais in the statutss
dealing with dlsposition of motions for new trial justify
an amendment to Sedtion 659 to prevent a repetition of
cases like Smith v. Halstead?5

If the Legislature agrees with this conciusion an
adequate remedy may be effected by amending Section 659
to provide thet a motion for a new trlal must be made, at
the latest, within a specified time aftor the entry of judg-
ment. To that end the following amendment is suggested:

8659, The party intendl to move
for a new trial must either {(i}-befere
the-ontry-of-judgneni-andy-where~-a
motten-for-judgmeni-ne twt s sanding
$ho-verdies-ta-pendingy-then-wishtn
five-{b)}-dayo-afser-the-naking-of-natd

Restony-op-{Rk-wiihin-son-(30}-dara
afieop-vepeiving-wristen-netten-of-she




entpy-of-she-Judaments, bofore the entry
of judement or within ten da%s af tey

¢ _entry thereo ile wit e clerk and
saerve upon the adverse party & notice of
his intention to move for a new trial,
designating the grounds upon which the
motion will be made and whether the same
will be meds upon affidavits or the
minutes of the court or both., 3Saild
notice shall be deemed to be a motion for
a new trial on all the grounds stated in
the notice, The time above specified shall
not be sxtendsd by order or stipulation.

If Sectlon 659 1s to be amended a3 suggested, the laat
paragraph of Sectlon 660 of the Code of Civil Procedure
should also be amended, as follows:

Except as otherwise provided in section
12a of itnls code, the power of the court
to pass on motlon for a new trial shall
explre sixty 69} days from and after the
seoPvieo-on~the-meving-parsy-of~wrisien
reties-of~she entry of judgment, ewhss
suek-ne tiap-has-nei-thesefore-boon-~-served
then-sinty-¢60)-~daye after filing of the
notice of intention to move for & new
trial, If such motion is not determined
within said period of sixty (68} days, or
within said perlod as thus extendsd, the
ef'fect shall be a denlal of the motbgn
without further order of the court.,

It may be objestsd that these proposed amendments would
imposa a hardshlp upon the party desiring to move for a new
triel in that he would be required to examine ths record or
to consult the clerk to ascertain if and when judgment wes
entered, That this would be true in some cases 1s made clear
by the provislons of Section 664 of the Code of Clvil
Procedure which governs sntry of judgment:

9664, When trial by jury has been had,
judgment must be entered by the clerk,

in vonformity teo the verdict within 24 hours
after the rendition of the verdict (provided

=-10w




that in justice courts such judgment shall
be entered in ths docket at once), unless
the court order the case to be reserved for
argument or further consideration, or grant
a stay of proceedings. When a motion for
Judgment notwithstanding the verdict is
pending, entry of judgment in conformlty
to the verdict shall be automatically stayed
until the court has rendered its declslon
upon the motlon, If the trisl, in a superior
or municlpal court, has bean had by the sourt,
Judgment must be entersd by the clerk, in
conformity to the decislon of the court, 7
Immediately upon the filing of such a deci~
sion; in justiece courts, Judgment must be
entered within 30 days after the submlssion
of the cause, In no case is a judgment
effectual for any purpose until entered,
It is apparent that under the provisions of Section 664 the
time of entry of judgment will not be known to counsel
without inquiry whan & case tried to the court without a
Jury 1s taken under submission or when in a Jury case a
motion for judgment notwithstending the verdict is panding
or the court has ordered the case reserved for argument or
further consideration or has granted & stay of proceedings.
However, the suggested inconvenience to counsel does
not seem to be a persuasive argument against amanding
Section 659, Morecver, the proposed change introduces
nothing novel in requiring counsel to keep himself informed
with respect to the date of entry of Judgment in order to
safeguard his client's rights, For example, under Rule 2{a)
of the Rules on Appeal the date of entry of the judgment,
not of notice thereof, 1s the date from which the time to
appsal begins to run. Agein, under Section 1033 of the Code

of Civil Procedure a party is given 10 days after the entry




of judgment to serve and file a memorandum of costs and no
notice 18 required to start that time running. The date of
antry of Judgment heving been found satisfactory as respects
these matters, it should serve as well to fix the date from
which the time to glve notice of intention to move for a
new trisl begins to run,

If the "herdship" objection 1s thought to be well taken,
however, it could largely be obviated by elther of two ex~
pédianta:

(1) The time pericd providsd in Section 659 could be
increased to mors than 10 days. For example, 1t could be
mede co-extensive with the time within which to appesl,

60 days.

 (2) A statute could bs enacted requiring the clerk of
the court to meil a notice of the entry of the judgment to
caunﬁei for all perties, While the time to glve notice of
intention to move for new trial would not begin te run fraom
the sending or recelpt of such notice, the party would in
fact be put on warning when the ﬁotica was received, There
i3 precedent for such & requirement. Section 687a of the
Code of Civlil Procedurs requires the clerk or judge of a
justice court to give notice of “the rendition of judgment"
by meil or perscnally to the parties or their dttornays.
And Rule 77(d) of the Fedsrel Rules of Civil Procedure re-
quires the clerks of the Distriot Courts to serve a notice
by meil of "the entry of an order or judgment." Provision

12~




for such a notice sould bs mads by enacting a new section of
the Code, patterned after the Faderal ruls, as follows:

8664,1. Immedlately upon the entry of
a judgment 1nfsuperior ‘municipal courtg
the clerk shall serve a notice thereof by
mall upon every party to the actiongwho is
not in default for fallure to appeal, and
shall make a note in the docket of such
mailing, Such notice shall be in substantially
the form of the ebstract of judgment required
in sectlon 674 of this code,

Section 6683a of the Code of Civil Procedura:
A Related Problem

In considering the problem with respsct to Sectlion 659
it is to be noted that the same problem exista with respect
to Section 663a of the Code of Civil Procedure. Sectlon 663
of the code provides for motions to set mside and vacate
judgments or decrees based upon findings made by the court
or the special verdlet of a Jury for specifled causes. This
is followed by Section 663a which provides in relavant part:

8663a. The party intending to make the
motion mentioned in the laat section must,
within ten days after notice of the entry
of judgment, serve upon the adveras party
and file with the clerk of the court a
notice of his Intention., . .

In the interest of doing a'campleta job, Section 663a
should be amended as follows:

86638, The party intending to make

the motion mentioned in the last sefition
must, within-sen-days-afser-nesteo-ef~the

entry-of-judgmensy within ten days after
the entry of Judgment, serve upon t

~13=
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adverse party and flle with the clerk

of the court & notice of hils lntention,
designating the grounds upon whichjy-and

the -time-as~whteh the motion will be mads,
and specifylng the particulars in which

the coneluslons of law are not consistent
with the finding of facts, or in which

the Judgment or decrae 13 not consistent
with the special verdict, The-time
deptgrased-for -tho-naking ~of-tho-moston
muss~nes-be -mere-than-stnty-days-Ffrem-the
time-of-sho-sertes~-ef-the-nettser An ordsr
of the court granting such motion may be
reviewsd on appeal In the same manner as

a aspeclal order made after final judgment
and 8 bill of sxceptions to bes ussd on such
appeel may be prepared as provided in section
31x hundred and forty-nine.

The hearing and disposition of such motion
shall have precedence over all other matters
axcept ¢riminal casasss, probate matters and
cases actually on trial, end 1t shall be Ghe

ugg of the court to determine the same at ths

earitest possible moment,

Excopt aa otherwise provided in section l1l2a
of this code, the power of the court to pass
on such motion shall expire sixty (60) deys from
and af ter the filing of the notice of lntenticn
to move to set aside and vacate & judgmeut 83
provided in section 665, 1f such motion i1s not
determined within said period of six [3 8

or within said period as_ thus extends E affect
sha a denial o e motion wlthout I'urther

order ol the courte

The amendments suggested go beyond those necessary to
conform the proposed amendment of Section 663a to the pro-
posed amendment of Section 859 but sppear to be desirable
to conform the practice in disposing of motlons made under

27
Section 663 to that in dlaposing of motions for new trial,
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indicating that entrinsic evidence may be introduced./

FCOTNOTES

88 Cel. App.2d 638, 199 P.2d 379 {1948},

It might be noted that, while under Section 659 the
time beging to run on the date of receiving written
notice of the entry of the judgment, the District
Court of Appeal said in Smith v. Halstead thet the
time does not begin to run until proof of service of
notice of entry is filed.

Jansson v. National Steamship Co.,, 34 Cal,App. 483, 168
Pac. 151 (1917); Bates v. Hansome-Crummy Co., 42 Cal,
App. 699, 184 Pac. 39 (1919); Steward v, Spano, 82
Cal.App. 306, 255 Pae, 532 (1927); Peoples F.&T. Co.
v, Phoenix Assur, Co.,, 104 Cel.App. 334, 285 Pac.
857 (1930); Cowee v, Marsh, 317 P,2d 125 (1957).

[Herein citation and perhaps discussion of cases i

Civ. Prac, of Cal. Anno. (1872) 575,

Id.

Stats. Amend. Cods, 1873-1874, pp. 315, 317.

The 1873~74 amendments also amended Section 659 to
provide that a motion for new trial could be made on
(1) affidavits served 10 days after the notice, (2)

a blll of exceptions settled within 10 days after the
notice, (3) a statement of the case served within 10

days after the notice, but with slaborate provisions
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10.
11,

1z,

15.

it.

for tts ultimate settlement, or {(4) the minutes
of the court., The adverse perty had 10 days in
each instance in which to serve opposing documents,
The time of the moving party could be enlarged by
the court.
Stats, 1900-1901, Chap CII, p. 117,
Lewis v, Dunne, 134 Cal, 291, 66 Pac, 478 (1901}.
Stats, 1900-~1901, Chap. CII, Sec. 123, p. 149,
Sectlon 659 was slso smended to elimlnate the
"statement of the case" as an alternative record
upon which to present the motion, and, of course,
the slaborats procedure for 1lts settlement. Thls
was restored in the 1907 Act, but eventually was
dropped along with the blll of exceptions.
Vol. 1 Appendix to Journals of Senate and Assembly,
34th Session, The Report elsc said, concerning
Section 659:

"/The Section as revised/ omits sub-

division three referring toc statementa

of the case, there being no reason to

Provide both for statemsntsa of the case

and for biils of exceptions, See note

to last section.” (pp. 62-63) The note

to last section /6587 sald: "There is

nothing In the statement of the case

thet cannot be contained in a blll of

exceptions, and this double designaticn

1s useless and perplexing. I% is there-

fore omitted." (p. 62)
Stata. 1900-1901, Chap. CII, Sec, 124, p. 149,
StatSo COde Amnd.’ 1907’ ‘Chap. 580, Sec. 5_- p-a 718.

Tais revision did not eliminaete the “statement of




15,

16. ’

17.

18,

19,

20.
2l.,

the case™ and the cumbersome procedure for 1ts
settlement as had been done 1n 1801, This seems

odd in view of the 1901 Commissioners' report,

but no explanation has been found,

Stets, Code Amend., 1915, Chap. 107, Sec. 2, p. 201,
In addition, the stetement of ths casse and the blll
of exceptions were sliminated.

In 1917 there was no amendment to Section 659,
Sectlon 660 was amended to correct the error in

the 1915 statute by substituting "notice of the
entry of the judgment" for "notice of the decisionl
Stats., Code Amend., 1923, Chap. 105, p. 233.

Section 659 was 2lso asmended in a respect whiéh

has no bearing on the present inquiry, the only
change mads belng to authorize the malting of a
motion for a new trial before the entry of Jjudgment,
as well as after. Id,, Chap. 367, p. 75l,

Stats. Cods Amend,, 1929, Chap, 479, Sec. 3, p. 841,
The provision as to the service of affidavlits and A
counter affidavits and the extension of time for
rervice were transferred to a new sectlion, €59a and
ravioried, but there wes no change in substance,
Stats. Code Amend., 1929, Chap., 479, Sec. 5, p. 842.
In lisu of the provision that the motion "must be
hazrd at the earliest practicable time" Section 661
wes enacted Stats. Code Amend,., 1929, Ch., 479, Sec. 6,

p. 842, By this section (1) the clerk was required
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"upon the expiration of the tims to flle counter
affidavits" to call the motion to the attention

of the judge; (2) the judge was required to desig-
nate the time for oral argument, if any,; (3)

the clerk was required to give 5 days notice of the
argument by mail; and {4) the motion was required
to be argued or submitted not later than 10 days
"before tha explration of the time within which

the court has power to pass on" 1t.

In 19335 Sectlon 12a of the Code which refers to
the computation of time was made applicable to
Sections €59 and 659a and to the 60 day perioed for
determination of motions for a new trisl prescribed
In Secticn 660. Stats. Code Amend., 1933, Chap.
29, Seca. 5 & 7, pp. 305, 306,

In 1981 Section 659 was amended to provide a
5 day notice period for a motion for az new trial
made before the entry of judgment and while a
motlcn for judgment notwlthstanding the verdict
i1 pending. Stats., Code Amend., 1951, Chap. 801,
72, 1, p. 2288, This change does not entor Into
the present inquiry.

Toe federal courts, Arlzona, Colorade, Connssticut,
I1linois, Monteana, Oklshoma, Oregon, South Dakota,

Texng, Utah and Wisconsin,

Sule 77{4) of the Federal Rules of Civii Prccsdure

requires the ¢lerk of the District Court to serve
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24,

25,
26,
2'7.

notice by mail of the entry of judgment., The time

for new trlial does not run from the service or

reca pt of such notice, however, but from entry

of judgment.

it should be noted, however, thet in Michigsn the
right to make a motion for new trial may be termlinated
on a date certein by the trlel judge on motion of the
opposite party. Michigan Court Rules Annotated,

Rule 47, 84, p. 492,

Cowse v. Marsh, 154 A,C.A. 691; 317 P,24 125 (1957) ,
88 Cal. App.2d4 638, 199 P,24 379 (1948),

The time for making a motion for judgment notwith-
standing the verdlict as prescribed in Section 629 is
also as indeterminate sa that prescribed in Section
659. The relevant provision of that Section 629

1a as follows:

.. il mede after the entry of judgment
surh motlon shall bs made within the
peirlod specified by Section 559 of this
cads in reapect of the flling and serving
of notize of intention tv move for a new

trial,
Fewavor, as the time Is thus fixed by refercnas to
Jmetion 659 the suggested change in that sectlon

would make amendment of Sectlon 629 unneceasary.
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