o MAR & 1956

Memorandum No. 6

Subject: Study No. T: Relention cf
Venue for Convenience of Witnesses

Thie study will be on the agenda of the meeting of March 12. Enclosed
herewith are the followlang items relevant to 1t:
1. The staff report as revised;
2. A proposed Report and Recommendation of the Commission to
the Leglslature; and

3. The mimries of the meeting of the Southern Committes on
February 10, vhich report the discussions and the
recommendations of the committee coneerning this study.

If the commission should decide to accept the staff report and rroposed
Report and Recommendation, it will be appropriate to consider whether these
should be sent immediately to interested parties throughout the State for
consideration and comment., Such parties might include: (1) the Sté.te Bar;
{2) the Judicial Council; (3) various local bar associations; (k) various law
professcrs in the Stete; (5) the members of the Senate and Assembly Judlciary

Committees; {6) a representative group of judges; and (7) others,

Respectfully sutmitted,

John R, MecDoncugh, Jr.
Executive Secretary
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REPCRY AKND RECOMMENDATION OF LAW

REVISION COMMISSION TO LEGISLATURE

RELATING TC RETENTION OF VENUE IN

AN IMPROPER COURT FOR CONVENIENCE
OF WITNESSES

By Resolution Chapter 207 of the Statutes of 1955 the Law Revision
Commissicon was authorized and directed to -ma.ke a gtudy to determine whether,
when & defendant moves to change the place of trial of an action, the plaintiff
should in sll cases be permitted to oppose the motion on the ground of
convenience of wifnesses. A report of the commission's staff on this matter
is printed as Appendix _ to this report. On the basis of ite consideration
of the staff report and of its own deliberstions the commission has reached

the conclusicns and determined upon the recommendations set forth below:

CONCLUSIONS OF COMMISSION

The present California law :lAthat vhen a plaintiff files an sction in
& court other than a "proper” court) ¢/.":e., other than a court designa.te‘d by
Code of Civil Procedure Secticns 392 to 395.1//%./11:1 the defendsnt moves to
tranefer the case to a proper court, a counter motion to retain the cmse where
filed for the convenience of witnesses mey be considered only if the defendant
has ansvered.

A defendant will, therefore, ordinarily file a motion to change venue
before enswering, with the result that the ection must be transferred to the
"proper"” court. The plaintiff may then, in an sppropriate case, have the case
transferred back to the original court for convenience of witnesses on a motion
made pursuant to Code of Civil Procedure Section 397(3) after the defendant

has answered.
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This cumbersome transfer-retransfer procedure is based on two rules
adopted by the Celifornle courts in the last century:

1. Thet a motiocn tc retain or change venue for convenience of
witnesses canncot be determined prior to answer because the
court cannot then know what the issues at the trial will be
end whose testimony will, therefore, be required; and

2. That a motion to change venue tc the proper court and a
counter motion to retain venue for convenience of witnesses
cannot be continued for hesring and decision until the answer
is filed because the defendant has e right to bave all further
proceedings in the action take place in the proper court and,
if his motion were postponed until snswer, it would be
necegsary for the improper court to entertain further
proceedings, such as hearing defendant's demurrer.

These two rules were codified by an amendment of Code of Civil Proceduré
Section 396b in 1933.

The commission belleves that it 1s not necessary in every case to have
an answer on flle in order %o declde a motion to retain venue for the convenience
of witnesses, Under a procedure suggested below, it should be possible in at
least some cases to obtain sufficient information to enable the court to decide
the motion prior to answer from affidsvits and through interrogation of counsel
by the court at the hearing on the motion.

The commiesion believes, on the other hand, that in some cases a motion
to retain venue for the convenience of witnesses cannot be properly decided
even though an aenswer is on file because the issues to be tried will still be

obscure due to the fact that the answer consists of denisls stated in genersal
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terms and qgnerally stated affirmative defenses. It 1s desirable, therefore,
to make the procedure flexible enocugh to permit the motion to be continued

in such cases until the issues have been sufficilently clarified by proceedings
subsequent to answer snd pricr to trial to enable the cowrt to decide what

the 1ssues and who the witnesses st the trial will probably be,

The commlssion believes that there is no need for rigld adherence fo
the rule that vwhen & motion to change venue is filed the court cannot entertain
any other matter in the cause umtill the motion has been determined. The court
where an action 1s filed shouwld be suthorized to continue a motion to change
venue when & counter motion to retain venue for convenience of witnesses has
als0 been filed until both motions have become ripe for decision, by the
£iling of the answer or otherwise, and to entertain and &cide cther matters
in the cause until such time,

The commlssion believes that, in order to facilitate the early decision
of motions to retain venue for the convenlence of witnesses, the courts should
be suthorized, in deciding such motions, to consider affidavits of the parties
as to what issues will be pressed at the trial and who the necessary witnesses
will be, as well as pleadings and other papers on flle,

If Section 396b, which governs motions to retein venue foi the
convenience of witnesses is revised, parallel revisions should logically be
made in Code of Civil Procedure Section 397(3) which governs the procedure

on motions to change venue for the convenience of witnesses,

RECOMMENDATIONS OF COMMISSION

The Code of Civil Procedure should be revised to provide a more

flexible procedure on motions to retain and to change venue for the convenience
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of witnesses. To this end the Law Revision Commission respectfully reccmmends
to the Legislsture that it:
1. Abolish the requirement that the answer be on file before

such a motion can be decided;

8 to decide such a motion when it cones

on for hearing or continue it until such other time
prior to trisl, whetAer before, when, or after the answer
is filed, as 1t becomel ripe for decision;

3. Authorize the courts to §ntertain and decide cther matters

in the tause while a motiol to change venue and a counter

motion to retaln venue for the convenience of witnesses

which have been continued are pgnding; and

4, Authorigze the courts, in deciding Wuch a motion, to
consider affidavits of the parties as\tco what issues will
be pressed at the trisl and who the neceMgary witnesses

will be, as well as pleadings and cther papegs on file,

PRCPOSED REVISICON OF CODE OF CIVIL PRCCEIDURE

The comipsion has drafted proposed revisiocns of Code of Civil Procedure
Sections 396b and 397, the enactment of which will achieve the several changes
which it reco_mmends. The following shows the changes from the present law
which the enactment of these proposed revisions would invoive:

§ 396b. Except as otherwise provided in Section 396a, if an action
or proceeding is commenced in a court having jurisdiction of the subject-matter
thereof, other than the court designated as the proper court for the trial
thereof, under the provisions of this title, the action mey, notwithstanding,
be tried in the court where commenced, unless the defendant, at the time he
answers or demurs, flles with the c¢lerk, or with the judge 1f there be no
clerk, an affidavit of merits and notice of motion for an order transferring

b
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the action or proceeding to the proper court, together with proof of service,
upon the adverse party, of "a copy of such papers. Upon the hearing of such
motion the court shall, if it appears that the action or proceeding was not
commenced in the proper court, order the same transferred to the proper court;
provided, however, that the court in an action for divorce or separate mainten-
ance, may, prior to the determination of such motion, consider and determine
motions for allowance of temporary alimony, suwpport of children, counsel fees
and costs, and make sll necessary and proper orders in connection therewith;
provided further, thet in any case, if-an-amnswer-be-filedy the court may
conslder opposition to the motion, if eny, and may retain the action in the
county where commenced if it appesrs that the convenience of the witnesses or
the ends of justice will thereby be promoted.

When a motion for transfer to the proper court and opposition thereto
cn the ground of convenience of witnesses comes on for hearing the court shail
either decide the motion if it 18 able to determine what the 188ues and who
the witnesses at the trial will be or continue the motion until such time prior
to trial, whether before, when, or after the answer is filed, ag it is able to
make such determination, and the court may entertain any proceeding in the

Gause pricr to the determination of the motion.

, In deciding e motion for transfer to the proper court end opposition
thereto on the ground of convenience of witnesses the court may consider
affidavite of the parties concerning issues to be pressed at the trisl and
necessery witnesses, as well as pleadings and other papers on file,

§ 397. The court may, on motlon, change the place of trial in the
following cases:

l. When the court deeignated in the complaint is not the proper
court;

2. When there 18 reason to believe that an impartial trial can not
be had therein;

3. When the convenience of witnesses and the ende of justice would
be promoted by the changey . When a motion for transfer on the ground of
convenience of witnesses comes on for hearing the court sball either decide the
motion if it 18 able o determine what the 1BSUSE and who the witnesses at the
triel will be or continue the mobion until such time prior to trial, whether
before, when, or after the answer is flied, 88 it 18 able Lo make such
determination. 1In deciding the motion the court may consider affidavite of the
parties concerning issues to be pressed at ihe irial and necessary witnesses,
as well as pleadings and other papere on file.,

4, When from any cause there is no judge of the court qualified to act;

5. When an action for divorce has been filed in the county in which
the plaintiff has been s resident for three monthe next preceding the commence-
ment of the msction, and the defendant at the time of the cormencement of the
action is a resident of another county in thie State, to the county of the
defendant's residence, when the ends of justice would be promoted by the change.
If a motion to change the place of trial shaell be made under this subsecticn,
the court may, prior to the determination of such motlon, congider and deter-
mine motions for sllowance of temporary slimony, support of children, temporary
restraining orders, counsel fees and costs, and make all necessary and proper
orders in connection therewith. /
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Minutes of Meeting of Southern Commitiee Feb. 10, 1956

STUDY NO, 7 -- RETENTIOR OF VENUE

The committee coneidered the revised draft of the staff report on this
study and decided: (1) that the separate document entitled "Author's Anslysis
of Policy Questions Presented" should be inserted in the repor:t lmediately
preceding the portion entitled "Methods of Changing the Law to Avoid the
Transfer-Retrensfer Procedure”; (2) that the commission should decide whether
the portion of the report beginning on page 5, last paragraph ("It is difficult
to determine, ete.,”) and continuing to the bottom of page 6, and the portion of
the "Author's Analysis" beglnning on page 28 last paregraph {"Furthermore, the
general principle which underlies, ete.") and continuing to the end of the
"Author's Analysis" should be retained; and (3) that ae thus changed the staf?f
report should be accepied for publication by the commission.,

The comnittee alsc considered a revised draft of a2 Report and Recommen-
dation of the Law Revision Commission to the Legislature which had been prepared
by the staff. The committee made several changes in the revised draft and in
the proposed revision of Code of Civil Procedure Sections 3%6b and 397. As
thus amended the Report and Recommendaticon was approved for reccmmendation to
the commission. .

Regpectfully submitted,

John R. McDonough, Jr.
Executive Secretary
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Grant v. McAuliffe
41 ¢.2d 859, 26l P.2d 94}y (1953)

TRAYNOR, J+ -~ On December 17, 1949, plaintiffs . k. Grant
and R. M. Manchester were rlding west on United States Highway 66
in an automobile owned and driven by pleintiff D. 0, Jensen. Defend-
ant's decedent, w, W. Pullen, was driving his sutomocbile east on the
game highway. The two automobiles collided at a point approximately
15 miles east of Flagstaff, Arizona. Jensen's automobile was badly
demaged, and Jensen, Grant and Manchester suffered personal Injuries.
Nineteen days later, on January 5, 1950, Pullen died as a result of
injuries received in the collision. Defendant McAuliff was appointed
administrator of his sstate and letters testamentary were 1lssued by
the Superior Court of Plumas County. All three plaintiffa, as well
as Pullen, were resldents of Californle at the time of the collision.
After the esppointment of defendant, each plaintiff presented his
claim for damages. Defendent re jected all three claims, &nd on
Decenber 1, 1950, each plaintiff filed an action against the estate
of Pullen to recover damasges for the injuries caused by the alleged
negligence of the decedent. Defendant flled s gensral demurrer and
a8 motion to abats each of the complaints. The trial court entsred
an order granting the motion in each case. Each plaintiff has sap-
pealed. The &ppeals are based on the same ground and have there-
fore been consolidated.

The basic question 1s whether plaintiffs' causes of sction
against Pullen survived his death and are maintainable sgainst his
estate. The statutes of this state provide that causes of action
for negligent torts survive the death of the tort feasor and can

be maintained against the administretor or executor of hils sstate.
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(Civ. Code, § 956; Code Civ. Proc., § 385; Prob. Code, §§ 573, 57L.)
Defendant contends, however, that thes survival of & cause of actlion
is a matter of substantive law, and thsat the courts of this state
must apply the lasw of Arlzona governing survival of causes of action.
Theres is no provision for survival of causes of sction in the
statutes of Arizona, although there is a provisicon that in the event
of the death of & party to & pending proceeding his personsl repre-
sentative can be sﬁbstituted as a party to the action {(Arizona Code,
1939, § 21-534), if the cause of ection survives. (Arizona Code,
1939, § 21-530.) The Supreme Court of Arizona has held that if =a
tort action has not been commenced bhefore the death of the tort

feador a plee in sbatement must be sustained. (McClure v. Johnson,

50 Ariz. 76, 82 [69 P.2d 573)}. 3See, slso MclLellan v. Automobile

Ins. Co. of Hartford,Conn., 80 F.2d 34i4.,)

Thus; the anawer to the question whether the causes of action
against Puilen survived and are maintainable ageinat his estate
depends on whether Arizona or Cslifornia lew appliez. 1In actions
‘on torts occurring abroad, the courts of this state determine the
substantive matters inherent in the cause of action.by adopting as
their own the law of the place where thse tortious acts occurred,
unless it is contrery to the public policy of this state. (Loragger
v. Nadesu, 215 Cel. 362 [10 P.2d 63, 84 A.L.R. 1264.].) "[N]o court
can enforce any law but that of its own sovereign, and, when a
sultor comes tc & Jurlsdiction forelgn to the place of the tort,
he can enforce any law but that of 1ts own éovereign, and, when a
sultor comes to a jurisdiction forelgn to the pléce of the tort, he

can only invoke &an obligation recognized by that sovereign. A
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Grant v. McAuliffe - 3 e
foreign sovereign under civilized law imposes an obligastion of its
own a8 nearly homologous as possible to that arising in the place

where the tort occurs." (Learned Hand, J., in Guiness v. Miller,

291 F. 769, 770.) But the forum doea not adopt as its own the
procedural lew of the place where the tortious acts occur. It must,
therefore, be determined whether survival of causes of action is
procedural or substantive for confllet of laws purposes.

This qguestion is one of first impression in this state. The
precedents in other jurisdictions are confilecting. In msny cases
it hes been held that the survival of a cause of action is a matter
of substance and that the lew of the plece where the tortiocus acts
cccurred mist be applied to determine the question. . . . The Re-
statement of the Conflict of Laws, section 390, is in accord. It
should be noted, howsever, that the majority of the foregoing cases
ware decided after drafts of the Restatement were first circulated
in 1929. Before that time, 1t sppears that the weight of authority
was that survivael of causes of actieon 1s procedural and governed
by the domestlc law of the forum.l. « «» The survivel statutes do
not create a new cause of action, as do the wrongful death statutes.
« o« » They meprely prevent the abatement of the cause of action of
the injured perscn, and provide for 1ts enforcement by or agalnst
the personal representative of the deceased. They are analogous to
statutes of limitastlion, which sre procedural for conflict of laws
purposes and are governed by the domestic law of the forum. (Ble-

wend v. Biewend, 17 Cal.2d 108, llu (109 P.2d 701, 132 A.L.R. 1264].)

Thus, a cause of actlon erising in another state, by the laws of
which an asction cannot be maintained thereon because of lapse of

time, can be enforced in California by a citizen of this state, 1If
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he has held the cause of ection from the time if gccrued. (Code
Civ. Proc., § 361; Stewsrt v. Speulding, 72 Cal. 26l, 266 [13 P.661].

See, 8lso, Biewend v. Bieswend, supre; and Western Conl & Mining Co.

v. Jones, 27 Ceal.2d 819, 828 {167 P. 719, 164 A.L.R. 68%5].)
Defendant contends, however, that the characterization of sur-
vival of causes of action as substantive or procedurasl is foreclosed

by Cort v. Steen, 36 Cal.2d 4§37, 442 [224 P.2d 723], where it was

held that the Celifornia survival ststutes were substantive and there-
fore did not apply retroactively. The problem iﬁ the present pro-
ceeding, howe;er, is not whether the survival stetutes apply retro-
ectively, but whether they sare substantive or procedural for purposes
of conflict of laws. "'Substance! and 'procedure'!...are not legal
concepts of invariable content" . « . &and a stastute or other rule of
law will be characterized as substantive or procedural according
to the nature of the problem for which & characterization must be
made.,

Defendant also contends that a distinctlion must be drawn
between survival of causes of action and revival of actions, and
that the former are substantive but the latter procedural. On the
basis of this distinction, defendant concludes that many of the
cases clted esbove as holding that survival is procedural snd is
governed by the domestlc law of the forum do nct support this posi-
tion, since they involved problems of "revival" rather than "survi-
val." The distinction urged by defendant is not a valid one. Most
of the statutes involved in the cases cited provided for the "reviv-
8l" of a pending proceeding by or against the personal representa-

tive of a party thereto should he die while the action Is still
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pending. But in most "revival" statutes, substitution of a peraonal
representative in place of a deceased party is expressly conditioned
on the survival of the cause of actlian itself.l If the cause of
action dies with the tort feasor, a pending proceeding must be
abated. A personal representative cannot be substitutsed in the
place of a deceased party unless the cause of action is still sub-
sisting. 1In cases whers this substitution has occurred, the courts
have looked to the domestic law of the forum to determine whether
the cause of action Burvives as well as to determine whether thse
personal representative can be substituted as a party to the action.
+ » » Defendantts contention would require the courts to look to
thelr local statutes to determine "revival™ and to the law of the
place where the tort occurred to determine "survival," but we have
found no case in which this procedure was followed.

3ince we find no compelling weight of suthority for either
glternative, we sre free to mske & cholce on the merita. We have
concluded thet survival of causes of action should be governed by
the lew of the forum. Survival is not an essential part of the
cause of action itself but relates to the procedurss available for

the enforcement of the legal claim for damages. Basically the

guestion is one of the administration of decedents' estates, which

i For exsmple, Code. Civ. Proc., § 385: "An asction or pro-
ceeding does not abate by the death, or any disablllty of a party
1if the cause of action survive or continue." (Emphasis added.) See
RA180.28 U.S+GsRey-Rule 26(8) (1) Lleg. hist., U.S.Rev.S5tat., § 955
{(187L); Judiciary Act of 1789, § 31]:"If a party dies and the claim
is not thereby extinguished, the court. . . may order substitution
- + am Oof the pe rsonal representative. (Emphasis added.) The exact
%angu;ge of Rule 25(a)(l) is repested in Arizona Code, 1939,

21-530. -
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is a purely locel proceedlng. The problem here 1s whether the
causes of action that these plaintiffs had egainst Pullen before
his death survive as liabilitles of hls estete. Section 573 of the
Protate Code provides that "all actions founded . . . upon any lia-
bility for physical Injury, death or Injury teo property, may be

maintained by or against executors and sdministrators in all cases

' in which the caguse of actlon . . . is one which would not abate upon

the death of thelr respsctive testators of intestatess « » "

Civil Code, section 956, provides that "A thing in action arising
out of a wrong which results in physical injury to the person . . .
shall not asbate by reason of the death of the wrongdoer. . . ,"

and causes of ection for damasge to property are maintainable against
executors and administrators under section S7?4 of the Probate Code.
« s« » Decedent's estate is located in this state, and letters of
administration were 1ssued to defendant by the courts of this state.
The responsibillities of defendant, as administrator of Pullen's
estate, for injuries inflicted by Pullen before hls death are _
governed by the laws of this state. This aspproech hes been followed
in a number of well-reasoned cases, . . « It retains control of the
edministration of estates by the local Legislature, and avoids the
problems involved in determining the administrstor's smenasbility

to sult under the laws of other states. The common law doctrine

gctio personalis moritur cum personas had its origin in a penal con-

cept of tort liability. (See Prosser, Law of Torts 950-951;

Pollock, The Law of Torts (10th ed.)} 64, 68.) Today, tort liabl-

lities of the sort involved in these actions are regarded as com-
pensatory. When, as in the present cese, all of the parties were

ragidents of this state, anid the estate of the decsased tort feascr
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18 being administered in this state, plaintiffs' right to prosecute
their causes of actlon 1s governed by the laws of this state relating
to administretion of sstates.

The orders granting defendant's motions to sbate are reversed,
end the causes remsnded for further proceedings.

Gibson, €. J., Shenk, J., and Carter, J., concurred.

SCHAUER, J. - I dissent. In Cort v. Steen (1950), 36 Cal.

24 437, 442 [224 P.2d 723], this court held that under the doctrine
of nonsurvivebliity the sbatement of an action by the death of the
injured person through the tort fessor's act or otherwise, or by
the death of the tort feasor, abates the wrong as well; thaf the
effect of e survival statute is to craéta a right or cause of
action rather than to elther continue an existing right or revive
or sxtend a remedy theretofore msccrued for the redress of an exist-
ing wrong; and thet consequently & survival stestute enacted after
death of the tort feasor did not epply to éhe tort or cause of

action involved, And more recently, in Estate of Arbulich {1953),

snte, pp. 86, 88-89 [257 P.2d L33], we recognized the rule that the
burden of proof provisions of the Probate Code sections (259 et seq.)
desling with reciprocal inheritance rights are nct merely procedursal
in nature, but rather, are substantive statutes regulating succes-
gsion, and that consequently such rights are to be determined by the
law as 1t existed on the date of decedentts death. (See, also,
Estate of Giordano (1948), 85 Cal.App.2d 588, 592, 594 [193 P.2d
7711.)

Irreconcilebly inconsistent wilth the cases cited in the pre-

ceding paragraph, the majority now hold that "Survival 1s not an
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gasential pesrt of the cause of action itself but ra:lates to the
procedures available for the enforcement of the legal claim for
damages. Basically the questlon 1s one of the administrstion of
decedents'! estates, which 1s 2 purely local proceeding."” If the
apbove stated holding is to prevail, then for the sake of the law's
integrity and clarity, and in fairness to lower courts and to coun-
sel, the cited cases should be expressly overruled. But even more
regrettable than the faliure to either follow or unequiveocally over-
rule the cited cases is the character of the "rule" which is now
promulgated: the majority ass-rt that henceforth "a statute or other
rule of law wlll be charsacterized és_substantive or procesdural
according to the nature of the problem for which & characterization
rmust be rade," thus suggesting thet the court willl no longer be
‘bound to consistent enforcement or uniform application of "a statute
or other rule of law" but will insteasd apply one "rule" or ancther
a3 the untremmeled whimsy of the ma Jorlty msy from time to time
dictete, "according to the nature of the problem" as they view it in
a given cese. This concept of the majority strikes deeply at what
has been our proud boast that ours was a government of laws rather
than of men.

Although any szdministration of an estate in the courts of
this stete is locsal in e procedural sense, the rights and blaima
both in favor of and asgsesinst such an ¢state are substantive in
nature, and vest irrevocably at the date of death. . . « Since thils
court hes clearly held that a right or czuse of actlion created by
a survival ststute is likewlise substantlive, rather than procedural,
we should hold, if we would follow the law, that the trlal court

properly granted defendant's motions to abate.
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Spence, J., concurred.
EDMOKDS, J. - I concur in the conclusion thet the order

granting the defendant's motion to abate should be afiirmed.
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Office of the Executive Vice President
CALIFORNIA IAND TTITLE ASSOCIATION
433 South Spring Street - Los Angeles 13

March 5, 1956

Mr. John R. McDonough

Executive Secretary

Celifornise lew Revisicn Commission
School of lLaw

Stanford University

Stanford, California

Dear Jobn:

I will list the questions as presented in your letter, together with
my answers,

{1) Do title compenies now pass title where an action has been brought
ageinst the heirs of a person rether than having a sgpecial] administrator
appointed?

The general prectice is to require the appeointment of en administrator.
Title based upon an action ageinst the heirs of a perscn would not be passed.

One problem, es you suggest, is whether or not a decree cbtained against
all the "heirs" was in fact besed upon service upon the heirs. Even though the
decree guieting title found that all of the heirs were named and properly served
as defendants, such a decree would not be an effective adjudicaticon of this fact.
It would, therefore, leave a break in the record chain of title. This defective
record title could be the basis for a claim that the title was unmarketable
vhere, for example, the property was subsegquently the subject of a contract of
sale and the vendee was opposing specific performence., (As you may know, both
our lenders' and cwners' policiles insure marketability.)

{2) Have the title companies had occasion to consider the acceptability
of titles based on proceedings under Revenue and Texation Code Sections 3950 -
3963 and, if so, what position heve they taken?

These sectione were enacted as part of an extensive iegislative program
edopted from 1943 to 1949, designed to strengthen tax titles to facilitate the
sale of tax deeded lands., This legislaticn includes curative acts validating
procedural defects, conclusive presumptions, and short statutes of limitation.
In passing quiet title actions under these secticns of the Revenue and Taxation
Code the title company has the protection of the intervening tax sale, which in
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turn 1s protected by the legisiztion referred tc. As a practicsl metter,
therefore, a title company need not feel, if it passes a quiet title decree
under these sections, thet it is placing complete reliance in the validity of
the procedure authorized by the statute,

The title companies bhave taken the position that a company should, if
it is unable to insure a tax title because of scme defect or lrregularity, insist
upcen a quiet title decree and, for this purpcse and to this extent, the validity
of such a decree is reccgnized.

{3) What are your views as to the cemstitutionality and desirability
of a statute similar to Revenue and Taxation Code Sections 3950 - 3963 for general
use?

To scme extent, these sectlons provide for a guiet title action
comparable to that which could be obteined by combining an action under C.C.P.
Sections 738 and 749 et seq. Under Section 749, unknown persons may be served
by publieation. This is considered both desirable and comstituticnal, and decrees
entered thereunder are regarded as valid by the title companies.

In addition, of course, the Revenue and Taxation Cofe permits sult
against heirs and devisees. It does not appesr that under R & T Sec. 3952 the
heirs and devisees may be sued as such wnless thelr identity is unknown, and
cannot be ascertained after the use of "due diligence" by plaintiff (Sec. 3960).
Even this procedure, therefore, would not be of benefit to plaintiff in most
cages.

As to those occasions where, after diligent search, the identity of the
heirs or devisees cannot be ascertained, there seems to be considerable doubt as
to the constitutionality of service by publication., In upholding such service
in an "all perscns” action, the Stete Supreme Court emphasized that such service
must be reasonable and necepsary. Title & Document Restoration Co. v Kerrigsn,
150 Cal. 289, involving the McEnerney Act, "All substituted service must rest
upon the ground of necessity . . ." (page 312).

It i8 not clear thet it is "necessary" to permit substituted service
upon unknown helrs and devisees., One seeking to quiet title against the beirs
snd devisees of a deceased person can have an asdministrator appointed, and gquiet
title against the administrator, obtaining & judgment that will be binding on the
heirs and devisees,

{(4) 1If such s statute were enacted for general use, would title
compenies pass titles based upon it?

As bas been suggested in the answer to (3}, to a large extent existing
law provides for an action comparable to thet provided for in the Reveaue
and Texation Code sections. As to the metter which is peculiar to those sections,
permitting constructive service upon unimown heirs end devisees, I do not believe
title companies would be willing to rely upon decrees 80 cbtained until the
validity of the legislation has been upheld by higher courts.
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I have discussed this matter with attorneys for title companies who
have had many occasions to discuss proposed quiet title actions with attorneys
for prospective plaintiffs. They do not report that the bar generally regerds
the prevailing title company requirements as being excessively burdenscme. (ne
of the title ccmpany atiorneys whose experience reaches back to 1930 pointed ocut
thet quiet title actions are far less common now than they were twenty years
.ago, a change which he attributes to the fact that tax titles sre supported by so
omuck legislation that they may often be insured without a quiet title aetion.

Very truly yours,
/s/ Richard E. Tuttle,

Richard E. Tuttle,
Executive Vice~President
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January 11, 1956

Mr. Richard Tuttle

Californis Land Title Association
k33 So. Spring Street

Los Angeles 13, Califormia

Dear Dick:

The Law Revigion Cormission bas a problem with which we hope you can
help us. '

One of the toplcs currently under study by the Commission is a study
to determine whether a statute should be enacted to make it unnecessary to have
an administrator appointed in & quiet title action involving property to which
some claim was made by a perscn since deceased. {See pege 30 of our 1955 Report)
Our research to date indicates that it ie not necessary to have a special admini-
strator sppointed in such a case; the plaintiff may, alternatively, serve all of
the heirs of the deceabed person. We do not know, however, whether title
compenies decline to pass title in the event that the latter procedure is used
because of the danger that some heir mey have been overlooked.

In any event, either serving all of the heirs or appointing & special
afdministrator involves considerable effort and expense, often disproporticnate
to the importance of the cleim involved. One question which the Commission is
considering is whether a more expeditious procedure than either of these can be
devised. We note that Revenue and Taxation Code §§ 3950 - 3963 provide for
quieting title, in the circumstences to which they apply, against a claim held
by a person since deceased by naming ss parties to the action "the heirs of"
that person. The Commission hes some doubt concerning the constitutionality ot
this procedure as applied to such heirs, Tt also has some doubt as to whether
& title company will pass & title based on this procedure.

The questions on which ¥ would appreciate your views, then, are the
following:

(1) Do title compenies now pass title where an action bas been dbrought
against the heirs of a person rather than bhaving & specisl adminigtrator
appointed?

(2) Have the title companies had occasion to consider the acceptability
of titles based on proceedings under Revepue and Taxation Code Sections 3950 -
3963 and, if so, vhat position have they taken?
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(3) what is your view as to the constitutionality and desirability of
a stetute similar to Revenue and Taxation Code Secticns 3950 - 3963 for general
use?

(4) Do you think title compenies would pass titles based cn proceedings
under such a statute?

I would eppreciate your views on these questions and eny comments you
may heve concerning the advissbility of the study or the direction which it
should teke.

Sincerely,

John R. McDonough, Jr.
Executive Zecretary

JRM: £p

cc: Mr., Thomes E. Stanton, Jr.
Mr. John Harcld Swan
Mr. Stenford C. Show
dr. John D, Babbage
Mr. Joseph A. Ball




