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First Supplement to Memorandum 95-72

Demand and Excuse in Shareholder Derivative Actions:
Comments of Interested Persons

Attached as Exhibit pp. 1-6 is a letter from William S. Lerach of San Diego

commenting on the study of demand and excuse in shareholder derivative

actions. Mr. Lerach points out that his firm is active in the field of shareholder

derivative actions. In his experience, courts take the existing demand and excuse

requirements seriously. He details a number of cases in which the court initially

refused to excuse the requirement of the plaintiff’s demand, but after discovery

and particularized pleadings the court determined that the plaintiff’s demand

would be futile and should be excused. Mr. Lerach urges the Commission to

proceed cautiously before proposing any changes in this area.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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