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Memorandum 95-8

Administrative Adjudication:
Comments of Attorney General, State Bar, and Others

We have received comments on the administrative adjudication proposal

from the following persons:

State Banking Department Exhibit pp. 1-8
State Bar Litigation Section Exhibit pp. 9-16
Michael Lawton, M.D. Exhibit pp. 17-28

We also anticipate comments form the Attorney General and from the State Bar

Committee on Administration of Justice. We will supplement this memorandum

when further comments are received.

Our objective at the January meeting is to resolve the issues raised and

approve a final recommendation to the Legislature on administrative

adjudication by state agencies.

Following past practice, the staff plans to raise only bulleted [•] items in this

memorandum at the meeting. A Commissioner or interested person who wishes

to discuss an unbulleted item should plan to raise the issue at the meeting.

We have sent the current draft of the administrative adjudication proposal

(copy attached to Memorandum 95-4) to Legislative Counsel to prepare for

introduction. Depending on timing considerations we may need to introduce the

bill before we have incorporated decisions made at the January meeting. If so, we

will amend the bill after introduction to incorporate the decisions.

There may be some wording changes of a technical nature imposed by

Legislative Counsel to conform to their current drafting conventions. We will try

to hold any changes of this nature to a minimum.

• § 11410.20. Application to state

The State Banking Department requests an exemption from the adjudication

provisions of the Administrative Procedure Act either for the agency

individually or for small regulatory agencies generally. Exhibit pp. 1-8. The basis

of the exemption request is that the Administrative Procedure Act will impose
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burdens that will make it difficult for a small agency to function. These burdens

include the separation of functions requirement, ex parte communications

limitation, and open hearing requirement. Other concerns expressed by the

department — the burden of adopting regulations, the time limits for hearing

procedures, the burden of proof provisions, and the requirement that the hearing

officer note use of personal knowledge in the record — are not relevant to the

current draft, which leaves existing hearing procedures in place subject to the

administrative adjudication bill of rights.

The problem areas identified by the department that remain relevant are

analyzed below. The staff believes that if an individual provision creates serious

problems for an agency, the Commission should consider a special rule for the

agency or even a general modification of the provision. The staff believes that

outright exemption from the administrative adjudication bill of rights is not

appropriate.

In fact, one of the few hearing procedures Professor Asimow suggests might

be shifted from the agency to the Office of Administrative Hearings is the power

of the Superintendent of Banks to issue cease and desist orders. Asimow, Toward

a New California Administrative Procedure Act: Adjudication Fundamentals, 39

UCLA L. Rev. 1067, 1191 fn. 415 (1992).

§ 11415.10. Applicable procedure

The State Bar Litigation Section recommends that all state hearing officer

functions be provided by a central panel. Exhibit p. 10. The Commission has

considered this concept at length and rejected it.

11420.10. ADR authorized

The State Bar Litigation Section questions whether the decision power of the

state should be delegable to binding arbitration by an arbitrator “whose

qualifications are unknown and whose responsiveness to public interest, as

opposed to private interests, is non-existent.” Exhibit p. 13.

The staff does not find this argument particularly compelling. The state

agency is charged with decisionmaking authority in the public interest, and it

should have the ability to make a determination that the public interest would

best be served in the circumstances of a particular dispute by employment of a

neutral arbitrator. The staff would preserve the ability to refer an adjudicative

proceeding for binding arbitration.
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§ 11420.20. Regulations governing ADR

The State Bar Litigation Section suggests the alternative dispute resolution

provisions ought to be amplified to specify the allocation of costs of ADR, the

right to discovery in ADR, and the rights to enforcement or review of a decision

or settlement reached pursuant to ADR. Exhibit p. 14.

The statute contemplates that operational details of ADR will be governed by

model regulations promulgated by the Office of Administrative Hearings or by

an agency’s own regulations. The statute is enabling, rather than regulating. The

staff would add language to the Comment to make clear that the types of

issues raised by the State Bar section fall within the regulatory authority:

Comment. Section 11420.20 provides for regulations to govern the
detail of alternative dispute resolution proceedings. In addition to the
matters listed in subdivision (b), the regulations may address  other issues
such as cost allocation, discovery, and enforcement and review of
alternative dispute resolutions.

This section does not require each agency to adopt regulations.
The model regulations developed by the Office of Administrative
Hearings will automatically govern mediation or arbitration for an
agency, unless the agency provides otherwise. The agency may
choose to preclude mediation or arbitration altogether. Section
11420.10 (application of article).

The Office of Administrative Hearings could maintain a roster
of neutral mediators and arbitrators who are available for
alternative dispute settlement in all administrative agencies.

• § 11420.30. Confidentiality and admissibility of ADR communications

The State Bar Litigation Section is concerned about making alternative

dispute resolution communications confidential. “We doubt that the reasons for

decisions of a state agency in licensing, rate setting, or other matters of public

concern should be sealed from public scrutiny.” Exhibit pp. 13-14.

The staff thinks the State Bar is correct that this provision would override

other fundamental principles controlling the conduct of public business,

including the open hearing requirement and the public records act. If we wish to

encourage alternative dispute resolution, we need to protect confidentiality of

communications. The staff cannot think of any way to reconcile these

conflicting policies.
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• § 11425.10. Administrative adjudication bill of rights

The administrative adjudication bill of rights is intended to apply to an

agency’s procedure whether or not the agency’s procedure is consistent with the

provisions. An agency need not revise its procedure to be consistent with the bill

of rights — the bill of rights applies without further action by the agency.

An agency may wish to conform its procedure to the bill of rights, and this

would be desirable. But it is not required.

The staff thinks it is worth stating these principles expressly in the statute and

Comment, since some agencies may think the statute requires them to go

through a rulemaking procedure to conform to the bill of rights. The staff would

revise the statute and Comment:

(b) The requirements of this section apply to the governing procedure
by which an agency conducts and adjudicative proceeding without further
action by the agency, and prevail over a conflicting or inconsistent
provision of the governing procedure, subject to Section 11415.20
(conflicting or inconsistent statute controls). The governing procedure
by which an agency conducts an adjudicative proceeding may
include procedures provisions equivalent to, or more protective of
the rights of the person to which the agency action is directed than,
the requirements of this section.

Comment. Section 11425.10 specifies the minimum due process
and public interest requirements that must be satisfied in a hearing
that is subject to this chapter, including a hearing under Chapter 5
(formal hearing). See Sections 11410.40 (application where formal
hearing procedure required) and 11501 (application of chapter).

Under subdivision (b), this section is self-executing — it is part of the
governing procedure by which an agency conducts an adjudicative
proceeding whether or not regulations address the matter. The section does
not, however, override conflicting or inconsistent state statutes, or federal
statutes or regulations. Section 11415.20 (conflicting or inconsistent
statute controls). If the governing procedure includes regulations that are
at variance with the requirements of this section, it is desirable, but not
necessary, that the agency revise the regulations; the requirements of this
section apply regardless of the regulations. Nothing in this section
precludes the agency from adopting additional or more extensive
requirements than those prescribed by this section. Subdivision (b).

...
It should be noted that any special statutes expressly applicable

to a hearing by an agency prevail over conflicting provisions of this
section. Section 11415.20 (conflicting or inconsistent statute
controls).
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• § 11425.20. Open hearings

The State Banking Department disagrees with the policy of requiring hearings

to be open to public observation. They point out reasons for closure of their

hearings:

The parties are usually concerned about the disclosure of
sensitive or confidential business information and confidential
personal information concerning their personnel and customers.
Our observation has been that our ability to afford parties the
opportunity of a closed hearing, which is more conducive to candor
and a frank discussion of issues than would be possible if the
hearing were to be held in public, has been an advantage.
Exhibit p. 5.

The department suggests that the parties, rather than the presiding officer,

should decide whether a hearing will be closed.

The staff notes that Professor Asimow’s original recommendation to the

Commission had been that a hearing should be closed on agreement of the

parties, and the Commission’s early drafts provided for this. The Commission

deleted this concept from the draft in light of the comment of OSHAB that to

close a hearing would be contrary to their procedures mandating that hearings

are open to the public. “Matters requiring confidentiality (e.g., identification of

complaining witnesses, trade secrets) can be handled through in camera review

without limiting public access to the hearing itself.” The Commission has also

heard from other sources concerning the public interest, including media

interest, in administrative proceedings.

A middle ground might be appropriate here; something along the following

lines, perhaps:

A hearing shall be open to public observation except to the
extent:

(1) A closed hearing is required in whole or in part by statute or
by the federal or state constitution.

(2) The presiding officer determines it is necessary to close the
hearing in whole or in part to ensure a fair hearing in the
circumstances of the particular case. In making a determination under
this paragraph, the presiding officer shall give great weight to an
agreement of all the parties that it is necessary to close the hearing.

(3) The presiding officer may conduct the hearing, including the
manner of examining witnesses and closing the hearing, in a way
that is appropriate to protect a minor witness or a witness with a
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developmental disability as defined in Section 4512 of the Welfare
and Institutions Code from intimidation or other harm, taking into
account the rights of all persons.

§ 11425.30. Neutrality of presiding officer

• Small Agency Problem

The separation of functions provisions prohibit a person from serving as

presiding officer who has served as investigator, prosecutor, or advocate in the

proceeding. The State Banking Department states that this will cause problems

for it: in a small agency an uninvolved hearing officer is often difficult to find.

Because the majority of the personnel in the Department are
engaged in examination and evaluation of our licensees, and
because most regulatory matters go through several individuals for
review before decision, hearings which are based upon challenges
to that decision are going to be difficult to convene if we must find
hearing officers (and possibly also hearing representatives) who are
not already aware of the matter to be adjudicated.
Exhibit p. 4.

The department rejects the option of using Office of Administrative Hearings

personnel — “this would severely hamper our ability to, as appropriate, appoint

hearing officers who possess knowledge of the complex and technical issues

which we are called upon to consider and decide.” Exhibit p. 4. They indicate

that their experience has shown that the mere fact of a hearing officer’s slight

involvement in or knowledge of a case does not equate to bias.

This issue of whether minor involvement should be disqualifying for the

presiding officer is addressed in the Comment to Section 11525.30:

The separation of functions requirements are intended to apply
to substantial involvement in a case by a person, and not merely
marginal or trivial participation. The sort of participation intended
to be disqualifying is meaningful participation that is likely to affect
an individual with a commitment to a particular result in the case.

In light of the Department of Banking concern, the staff would elevate this

language from the Comment to the statute:

(b) Notwithstanding subdivision (a):
(1) A person may serve as presiding officer at successive stages

of an adjudicative proceeding.
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(2) A person who has participated as decisionmaker in a
determination of probable cause or other equivalent preliminary
determination in an adjudicative proceeding or its pre-adjudicative
stage may serve as presiding officer in the proceeding.

(3) A person whose participation as investigator, prosecutor, or
advocate in the proceeding or its pre-adjudicative stage is not substantial
may serve as presiding officer in the proceeding.

Probable Cause Determination

The statute does not disqualify from service as presiding officer a person who

participated in a determination of probable cause to bring the proceeding. The

State Bar Litigation Section objects to this provision — it “destroys any

appearance of impartiality and should not be part of the Act.” Exhibit p. 11.

This provision is not intended to violate the concept of separation of

adjudicative from prosecutorial functions. It is intended merely to allow the same

person to preside both at a probable cause determination in the proceeding and

at the main proceeding. The provision does not allow an advocate in a probable

cause determination to serve as presiding officer in the main proceeding. The

staff would add clarifying language to the Comment:

Subdivision (b) is drawn from 1981 Model State APA § 4-214(c)-
(d). This It allows a person to be involved as a decisionmaker in both a
probable cause determination and in the subsequent hearing; it does not
allow a person to serve as a presiding officer at the hearing if the person
was involved in a probable cause determination as an investigator,
prosecutor, or advocate.

This provision, dealing with the extent to which a person may
serve as presiding officer at different stages of the same proceeding,
should be distinguished from Section 11430.10, which prohibits
certain ex parte communications. The policy issues in Section
11430.10 regarding ex parte communication between two persons
differ from the policy issues in subdivision (b) regarding the
participation by one individual in two stages of the same
proceeding. There may be other grounds for disqualification,
however, in the event of improper ex parte communications. See
Sections 11430.60 (disqualification of presiding officer), 11425.40
(disqualification of presiding officer for bias, prejudice, or interest).
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§ 11430.30. Permissible ex parte communications from agency personnel

Assistance and Advice from Nonadversarial Personnel

Section 11430.30 includes a provision permitting ex parte communications

between the presiding officer and nonadversarial agency staff for purposes of

assistance and advice. The State Bar Litigation Section opposes this provision,

noting that all communications between adjudicator and agency personnel

should be prohibited. “This will destroy the fundamental fairness that would

have been created by the efforts to make the adjudicator independent of the

agency. We strongly recommend that this provision be disapproved.” Exhibit p.

11.

The staff thinks there is nothing wrong with this provision. The agency is

charged with a factfinding task, and it may be important for the factfinder to

consult with specialists within the agency to ensure a proper decision. We allow

the presiding officer to evaluate evidence based on the presiding officer’s special

knowledge of the subject matter. It is consistent to allow a nonexpert presiding

officer to achieve the same result by consulting with nonadversary agency staff,

and the agency could achieve the same result by using as presiding officer a

panel of persons that includes agency experts who consult with each other in

developing a proposed decision. The provision does not violate our basic

purpose of ensuring the neutrality of the factfinder, and is part of the 1981 Model

State APA.

Advice Concerning Settlement Proposal

The statute allows ex parte communication between agency personnel and

the presiding officer in connection with a settlement proposal. The State Bar

Litigation Section disapproves this provision — “It would be too easy for agency

personnel to bias the adjudicator during such communications.” Exhibit p. 12.

The reason the Commission adopted this provision is to maintain the

confidentiality necessary to encourage settlements. The staff believes this is an

important policy and we would not change this provision.

• Advice Involving Technical Issue

The statute allows ex parte advice from adversarial agency personnel to the

presiding officer in cases that are nonprosecutorial in character where the advice

involves a technical issue and is necessary for and not otherwise reasonably
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available to the presiding officer. The content of the advice must be disclosed on

the record and the parties given an opportunity to comment.

The State Bar Litigation Section thinks a different procedure should be used.

The presiding officer should give notice to the parties before seeking advice, and

the parties should have an opportunity to be present when the advice is given.

“Otherwise, there is a substantial risk that information may be communicated in

such a way as to bias the adjudicator in future proceedings or that additional

prejudicial communications may occur.” Exhibit p. 11.

The staff is concerned that the proposed procedure will bog down

proceedings. A presiding officer would be precluded from just calling an agency

expert and getting quick information on a technical matter. The disclosure

process in the statute is derived from the existing ex parte communications

procedure in the APA, which appears to be working satisfactorily. The staff

would not change it.

In fact, the Department of Banking feels that the provision allowing technical

advice to the presiding officer from adversarial staff does not go far enough:

(1) Typical interactions between senior staff personnel (from whom the

presiding officer is selected) might nonetheless be challenged by a party as

prohibited ex parte communications.

(2) The requirement that a permitted communication between agency

personnel be made part of the record and subject to comment by the parties

“could result in a significant lengthening of administrative hearings, adding

disputes which are not necessarily relevant to the subject matter.” Exhibit p. 4.

The staff can suggest nothing to address this concern. The Commission has

felt that the ex parte communications prohibition is fundamental to fairness in

adjudicative proceedings. The consequence of permitting some types of ex parte

communications is that, in fairness to the parties, the communications must be

disclosed. Disclosure may result in some inefficiency, but the cure is for agency

personnel who feel they need to make communications to the presiding officer

concerning the merits of the case to do so on the record.

• § 11440.10. Delegation of review authority

This section makes clear that an agency may determine that decisions of the

presiding officer are final and not subject to administrative review. The State Bar

Litigation Section, which characterizes this provision as a change from present

law, is concerned that this will increase the need for judicial review of agency
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decisions. “If the agency elects not to reconsider a decision, the parties have no

recourse other than judicial relief. Not only will this increase the costs of

handling administrative proceedings by forcing the parties into the judicial

branch of government, but this approach will also increase the delays in

administrative adjudications and further impact the dockets of the judiciary.”

Exhibit pp. 14-15.

In the staff’s opinion, this section recognizes and makes explicit a practice that

is permitted under existing law. Existing Section 11517(b) allows an agency to

adopt the administrative law judge’s proposed decision and does not require a

review of the record; existing Section 11517(d) provides that if the agency does

not act on a proposed decision, the proposed decision is deemed adopted by the

agency. The staff believes the proposed statute is consistent with, and will help

clarify, agency review procedures. We would not change this provision.

§ 11440.30. Hearing by electronic means

The State Bar Litigation Section is concerned that if electronic hearings are

used, there should be an exchange of exhibits in advance. “Challenges to the

authenticity of documents may be difficult or impossible in a hearing conducted

only by telephone.” Exhibit p. 16.

The draft allows electronic hearings if the parties have the opportunity to

“observe” exhibits. The staff would add language to the Comment to make

clear that, “The opportunity to observe exhibits includes a reasonable

opportunity to examine and object to exhibits before or at the hearing.” The staff

also notes that, under the current draft of this provision, if a party is not satisfied

with the opportunity provided to observe exhibits, the party may preclude

hearing the matter electronically. Subdivision (b).

§ 11460.20. Agency regulation required for emergency decision

The emergency decision provisions allow an agency to prescribe procedures

within a basic framework. The State Bar Litigation Section does not like this

opportunity for variation among agencies — it destroys the stated goals of

uniformity and independence. Exhibit p. 14.

The Commission has felt that the circumstances under which an emergency

decision must be made vary so widely among agencies that the best we can do is

set out the basic parameters of due process and allow agencies to shape

appropriate procedures within those parameters. This is consistent with the
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fundamental approach of the recommendation to allow existing agency

procedures to stand, subject to basic due process and public policy requirements.

The staff would not change this provision.

§ 11460.30. When emergency decision available

The emergency decision procedure is available only where there is an

immediate danger to the public health, safety, or welfare. The State Bar Litigation

Section is concerned that the proposed statute does not define terms such as

“welfare”. Exhibit p. 14. The staff would not attempt to define these concepts.

They are common in the California statutes, and intended to be sufficiently

flexible to encompass the varying situations that might arise calling for

immediate agency action. Any action under this standard is subject to judicial

review.

The State Bar Section would also make a few stylistic changes, which are

acceptable to the staff:

(a) An agency may only issue an emergency decision under this
article in a situation involving an immediate danger to the public
health, safety, or welfare that requires immediate agency action.

(b) An agency may only take only action under this article that is
necessary to prevent or avoid the immediate danger to the public
health, safety, or welfare that justifies issuance of an emergency
decision.

• § 11460.40. Emergency decision procedure

The State Bar Litigation Section is concerned that the statute does not specify

the burden of proof required to obtain emergency relief. The staff notes that the

Commission has generally removed burden of proof issues from the draft.

However, it is arguable that in the case of an emergency decision, involving

reduced due process protections, a high standard should be imposed for agency

action. The staff recommends that the Commission consider addition of a

burden of proof provision along the following lines:

(c) An agency may issue an emergency decision under this
article only on a determination based on clear and convincing
evidence that the requirements of Section 11460.30 (when
emergency decision available) are satisfied.
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• § 11465.20. Declaratory decision permissive

The declaratory decision provisions are applicable “in case of an actual

controversy”, but the decision may not be issued where the rights of a “necessary

party” would be substantially prejudiced. The State Bar Litigation Section points

out that these concepts are undefined, and therefore the effects of a declaratory

decision on the rights of parties and nonparties are unclear.

The staff notes that the 1981 Model State APA, from which the declaratory

decision provisions are drawn, does not include the “actual controversy”

language. The Commission added the provision in an effort to narrow the

potentially unlimited scope of the provision. The staff agrees that the provision

tends to cause confusion, and believes that the limiting language is no longer

necessary, since we have revised the declaratory decision provisions to make

issuance of a declaratory decision optional with the agency.

11465.20. (a) In case of an actual controversy, a A person may
apply to an agency for a declaratory decision as to the applicability
to specified circumstances of a statute, regulation, or decision
within the primary jurisdiction of the agency.

(b) The agency in its discretion may issue a declaratory decision
in response to the application. The agency shall not issue a
declaratory decision if the agency determines that any of the
following applies:

(1) Issuance of the decision would be contrary to a regulation
adopted under this article.

(2) The decision would substantially prejudice the rights of a
person who would be a necessary party and who does not consent
in writing to the determination of the matter by a declaratory
decision proceeding.

(c) An application for a declaratory decision is not required for
exhaustion of the applicant’s administrative remedies for purposes
of judicial review.

§ 11465.70. Regulations governing declaratory decision

The declaratory decision provisions allow an agency to modify them or make

them inapplicable. The State Bar Litigation Section is concerned that this will

allow agencies to ignore the provisions simply by opting out of them, or to create

nonuniform provisions. Exhibit pp. 10-11.

The Commission has viewed the declaratory decision provisions as flexibility-

enhancing for agencies that want to make use of them. The Commission has
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never viewed these provisions as fundamental requirements that ought to be

imposed on agencies. The staff would not change this approach.

• § 11507.2. Intervention

Section 11507.2 provides procedures to allow a third party to intervene in an

administrative adjudication under the formal hearing procedure. An intervention

determination by the administrative law judge would not be administratively or

judicially reviewable. An agency could by regulation preclude intervention in its

proceedings.

The Commission has heard varying concerns about this provision. The State

Bar Committee on Administration of Justice thought that intervention decisions

should be reviewable. Professor Asimow thought the intervention provisions

should be made applicable in all state administrative adjudication. The Attorney

General thought that the intervention provisions should be omitted from the

statute.

In Memorandum 95-4, the staff solicited comment on the intervention

provision. Further commentary indicates:

The State Bar Litigation Section believes the intervention determination

should be reviewable — “Generally, all adjudicative decisions are subject to at

least one level of potential review at the request of an aggrieved party.

Otherwise, an adjudicator could act arbitrarily and never be subject to reversal.”

Exhibit p. 13. The Litigation Section would go even further, however, and

provide for interlocutory review of an intervention decision; otherwise, a would-

be intervenor will have an impossible task persuading the reviewing authority

that result of the administrative proceeding would have been different if

intervention had been allowed. The Commission as a matter of principle has

disfavored interlocutory appeals in administrative adjudication; they cause

delay in proceedings that should be concluded expeditiously.

§ 11508. Time and place of hearing

The Office of Administrative Hearings conducts hearings in San Francisco,

Los Angeles, Sacramento, and San Diego unless the agency selects, or the parties

agree on, a different place. The State Bar Litigation Section thinks administrative

hearings should normally be held where the events and the parties are located,

“not in a distant major metropolitan community solely for the convenience of the

administrative law judges.” Exhibit p. 12.
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The locations listed in the statute are where OAH maintains hearing facilities

and has personnel stationed. The staff would not change existing law on this

issue.

• § 11513. Evidence

Section 11513 provides that, “The rules of privilege shall be effective to the

extent that they are otherwise required by statute to be recognized at the

hearing”. The State Bar Committee on Administration of Justice has relayed a

concern of one of its members that if a person testifies in an administrative

hearing, the person may be deemed to have waived a privilege, so that the

communication could not be protected in subsequent civil litigation.

As a general principle, evidentiary privileges apply in any type of proceeding,

administrative or civil, to protect the privileged communication. Evid. Code §§

901, 910. If the holder of the privilege voluntarily allows the communication to be

disclosed in a proceeding, the privilege is waived and no longer applies in

subsequent proceedings. Evid. Code § 912; see, e.g., People v. Clark, 5 Cal. 4th

950, 1006, 857 P.2d 1099, 22 Cal. Rptr. 2d 689 (1993) (testimony in pretrial hearing

waives privilege).

Is there something unique about administrative adjudication that should

cause a communication voluntarily disclosed in an administrative proceeding to

be privileged in subsequent proceedings? In fact, the argument for preserving a

privilege waived in administrative adjudication is weak, since as a practical

matter a person who wishes to protect the confidentiality of a communication

may do so more easily in an administrative proceeding than in a judicial

proceeding due to the difficulty of enforcing a disclosure order in an

administrative proceeding.

It seems to the staff that if a partial waiver is to be allowed for administrative

proceedings, it also should be allowed for judicial proceedings. But what is the

policy behind continuing to protect the confidentiality of a communication once

it has been disclosed in a public proceeding and is no longer private?

The staff believes that if the Commission wishes to investigate the possibility

of revising the law to allow partial waivers of privileges, this should be done as

part of a systematic study of the issue on general evidentiary principles,

including a review of the policies behind privileges and waivers. We would not

do it as part of the administrative adjudication study but only as a separate

project taking into account proceedings of all types.
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• § 11526. Voting by agency member

The Commission’s proposed amendment to Section 11526 would allow

agency members to vote by other means besides in person or mail voting, such as

by fax:

11526. The members of an agency qualified to vote on any
question may vote by mail or otherwise .

Dr. Michael Lawton (Exhibit pp. 17-28) would rewrite this section to restrict

the ability of agency members to vote remotely:

Any committee composed of fewer than three members may
vote by mail if qualified to do so. Decisionmaking related to the
disciplinary action against a licensee shall not occur by mail, but
deliberations may take place in a closed session meeting as part of a
regular session or as part of an emergency meeting. The subject of
the closed session meeting must be clearly listed in the agenda, and
the vote from the meeting announced publicly. Minutes of the
closed session must be kept, but are confidential.

Most of Dr. Lawton’s proposed language merely restates existing provisions of

the open meeting law. See Gov’t Code §§ 11126(d) (deliberation on decision

under Administrative Procedure Act may be made in closed session), 11126.3(a)

(public notice of subject of closed session), 11126.1 (minutes of closed session).

Only the limitation on mail voting is new.

Dr. Lawton’s particular concern is medical quality board, division, and panel

decisions. This matter is covered in some detail in legislation most recently

addressed by the Legislature in 1994, effective January 1, 1995. Business and

Professions Code Section 2013(c) now provides (emphasis added):

It shall require the affirmative vote of a majority of those
members present at a division, panel, or board meeting, those
members constituting at least a quorum, to pass any motion,
resolution, or measure. A decision by a panel of the Division of
Medical Quality to discipline a physician and surgeon shall require
an affirmative vote, at a meeting or by mail, of a majority of the
members of that panel; except that a decision to revoke the
certificate of a physician and surgeon shall require the affirmative
vote of four members of that panel.

The Commission has previously considered the general argument that mail or

other remote voting undercuts the implied deliberation requirement of the open
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meeting law. The Commission concluded that law should allow agencies to

decide how they can most effectively reach a decision. For example, an

administrative law judge’s proposed decision might be circulated among agency

members and allowed to become the agency’s decision if all agency members

agree after reviewing the record. This would be subject special statutes, such as a

statute requiring a vote at a meeting.

• Vehicle Code § 14112. Exemption from separation of functions

This statute exempts driver’s license hearings from the separation of functions

requirements, due to the practical impossibility of requiring a separate

prosecutor and judge in each driver’s license hearing. The State Bar Litigation

Section strongly opposes this exemption. “If the prosecutor, investigator, or other

advocate has already recommended that a license be revoked, trying the

adjudicative proceeding before that same person deprives the licensee of both the

fact of impartiality and the appearance of impartiality.” Exhibit p. 15.

The staff notes that it is not the intent of the drivers license exemption to

allow a person who has served as a prosecutor, investigator, or advocate in a

license revocation proceeding also to serve as presiding officer. The intent is to

allow the presiding officer to review the case prepared by other departmental

personnel, hear the licensee’s response, and make a decision. The staff believes

that this provision needs further clarification so it is not read to allow the

person who prepared the case against the licensee to serve as presiding officer.

14112. (a) All matters in a hearing not covered by this chapter
shall be governed, as far as applicable, by Chapter 5 (commencing
with Section 11500) of Part 1 of Division 3 of Title 2 of the
Government Code.

(b) Subdivision (a) of Section 11425.30 of the Government Code
does not apply to preclude the presiding officer from presenting the
department’s case in  a proceeding for issuance, denial, revocation, or
suspension of a driver’s license pursuant to this division , so long as
Section 11425.30 is otherwise satisfied . The Department of Motor
Vehicles department shall study the effect of that subdivision Section
11425.30 on proceedings involving vehicle operation certificates
and shall report to the Legislature by December 31, 1999, with
recommendations concerning experience with its application in
those proceedings.

Comment. Subdivision (b) is added to Section 14112 in
recognition of the personnel problem faced by the Department of
Motor Vehicles due to the large volume of drivers’ licensing cases.
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Subdivision (b) makes limits the application of separation of functions
requirements inapplicable in drivers’ licensing cases, including
license classifications and endorsements. Subdivision (b) allows the
presiding officer to present the department’s case, but does not authorize a
person to preside who was involved in preparation of the case against the
licensee, in such proceedings. However, the separation of functions
requirements remain fully applicable in other Department of Motor
Vehicle hearings, including schoolbus and ambulance operation
certificate hearings, on which the department is required to report.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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