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First Supplement to Memorandum 95-67

Judicial Review of Agency Action:
Additional Comments on Tentative Recommendation

Attached are two more letters commenting on the Tentative Recommendation

on Judicial Review of Agency Action. These are from the Attorney General’s Office

and California Energy Commission.

GENERAL COMMENTS

The Energy Commission is generally pleased with our progress, finds the TR

promising, and believes it will greatly simplify the complexities of administrative

mandamus. The Attorney General, however, is concerned about significant

problems in imposing one procedure in place of all existing forms of review for

the various kinds of agency action. The AG is most concerned about the effect on

review of administrative adjudication. The AG says it may be prudent to

reconsider whether one form of review for all agency action is realistic.

STANDARD OF REVIEW

Agency application of law to facts (§ 1123.420). The AG has substantive

concerns about Section 1123.420, which generally applies independent judgment

review to questions of application of law to facts (mixed questions of law and

fact) with appropriate deference to the agency finding. The AG says this could

undermine substantial evidence review of fact-finding. Under existing law,

application decisions are sometimes treated on judicial review as questions of

fact and sometimes as questions of law. Asimow, The Scope of Judicial Review of

Decisions of California Administrative Agencies, 42 UCLA L. Rev. 1157, 1213 (1995).

Professor Asimow recommends application decisions be treated as questions of

law with independent judgment review, consistent with case law in Washington

and the recommendation of Professor Jaffe. He gives two reasons for doing this:

(1) Application decisions often involve questions of policy and are treated as

precedents for future cases, thus resembling issues of law more than fact. The

proposed standard permits the reviewing court to give deference to the agency
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application where appropriate and to deny deference where deference is

inappropriate. Id. at 1216-17. This preserves the judicial role in policymaking.

(2) It is easier to distinguish an application question (mixed question of law

and fact) from a pure question of fact than it is to distinguish it from a pure

question of law. Whether a question is a pure question of law or is a mixed

question of law and fact depends on how it is phrased. Professor Asimow gives

an example from a case. The question was whether newsboys were “employees”

entitled to unionize. The question may be phrased “are newsboys employees,” a

pure question of law, or “are these newsboys employees,” a mixed question of

law and fact. Yet it really is the same question. If the same standard of review

applies to both, there is no need to distinguish between them. On the other hand,

fact questions may be answered without knowing anything about the law, for

example, what these newsboys do and who controls their work. Id. at 1217.

A third argument is that applying independent judgment review to mixed

questions of law and fact will soften the impact of eliminating independent

judgment review of questions of fact involving a fundamental vested right. Thus,

for example, the question of whether a doctor has been negligent in treating a

patient (a mixed question of law and fact) will be subject to independent

judgment review, the same as under existing law.

For these reasons, the staff recommends keeping independent judgment

review of agency application of law to facts, with appropriate deference to the

agency finding.

Agency fact-finding (§ 1123.430). The Energy Commission objects to

replacing its present restrictive standard of judicial review of fact-finding with

substantial evidence review, giving historical and policy reasons for keeping

existing law. This presents a more fundamental question whether the Energy

Commission should be exempted from the draft statute, discussed next.

AGENCIES TO WHICH STATUTE APPLIES

The Energy Commission joins the Workers’ Compensation Appeals Board

and Public Utilities Commission in seeking exemption from the proposed law.

Decisions of these three agencies are now reviewed by writ of certiorari in the

court of appeal or Supreme Court, and review is generally confined to the

administrative record. Similarly, decisions of five other agencies are also

reviewed by writ of certiorari in the court of appeal or Supreme Court with
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review confined to the administrative record — Public Employment Relations

Board, Agricultural Labor Relations Board, Department of Alcoholic Beverage

Control, Alcoholic Beverage Control Appeals Board, and State Bar Court. The

Commission has already decided to exempt the State Bar Court from the

proposed law. The remaining seven agencies function in specialized fields, often

involving complex scientific or economic facts, where the Legislature has

delegated policymaking to them. Many of their statutes restrict judicial review by

making fact-finding conclusive in the absence of abuse of discretion, and case

law requires extra judicial deference to statutory interpretations by several of

these agencies. The PUC (see basic Memo) and Energy Commission say the draft

statute would increase judicial interference with the policymaking which the

Legislature has delegated to them.

Should we exempt from the draft statute the seven agencies that now have

review by certiorari in the court of appeal or Supreme Court? The Legislature

has already determined that these agencies should to some extent be shielded

from judicial review. Their procedures are different from the great majority of

agencies that are reviewed in superior court. Exempting these agencies would

partly address the criticism that we are trying to make one size fit all, and the fit

is far from perfect.

COMMENTS ON SECTIONS IN THE DRAFT

 The staff plans to raise for discussion at the meeting only the material below

preceded by a bullet [•].

§ 1121.280. Rule

Section 1121.280 expands the definition of “regulation” in Section 11342 of the

Government Code by adding “agency statement.” The Energy Commission is

concerned that “agency statement” is not defined, and asks whether it permits

judicial review of informal telephone advice or an advice letter. The Energy

Commission would make clear that informal advice in this manner is not subject

to judicial review, both to ensure that the advice really represents the views of

the agency and to avoid discouraging the giving of informal advice. The concern

of the Energy Commission could be addressed, at least in part, by making clear

the definition refers to a written statement:

1121.280. “Rule” means both of the following:

– 3 –



(a) “Regulation” as defined in Section 11342 of the Government
Code.

(b) The whole or a part of an a written agency statement,
regulation, order, or standard of general applicability that
implements, interprets, makes specific, or prescribes law or policy,
or the organization, procedure, or practice requirements of an
agency, except one that relates only to the internal management of
the agency. The term includes the amendment, supplement, repeal,
or suspension of an existing rule.

The staff will ask for the comment of the Office of Administrative Law on

this. The Comment should also note that subdivision (a) applies only to state

agencies. Although subdivision (b) duplicates much of Section 11342 of the

Government Code, it is nonetheless needed to apply to local agencies.

§ 1122.030. Concurrent agency jurisdiction

Section 1122.030 guides the court when to hear an administrative law case or

when to refer it to the agency when the agency has “concurrent jurisdiction.” The

AG fears “concurrent jurisdiction” may be unclear, e.g., if a contractor is sued for

incompetent work and also faces disciplinary action by the agency. But this term

is from case law. E.g., National Audubon Society v. Superior Court, 33 Cal. 3d

419, 449, 658 P.2d 709, 189 Cal. Rptr. 419 (1983) (remedies before Water Board not

exclusive and “courts have concurrent original jurisdiction”). The staff thinks the

term will be satisfactory in the statute, and would address the AG’s concern by

adding the following to the Comment:

Section 122.030 does not apply if the jurisdiction of the court
and agency involve different subject matter or issues arising out of
the same event, such as where a licensee faces civil liability in court
and disciplinary proceedings by the agency for the same act. The
court does not have original jurisdiction to apply disciplinary
sanctions and the agency does not have jurisdiction to determine
the civil claim.

§ 1123.120. Finality

The staff agrees with the AG’s suggestion to add “typically” to the third

sentence of the Comment:

Agency action is typically not final if the agency intends that the
action is preliminary, preparatory, procedural, or intermediate with
regard to subsequent agency action of that agency or another
agency.
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§ 1123.230. Public interest standing

The introductory clause of Section 1123.230 gives standing for judicial review

of agency action “that concerns an important right affecting the public interest” if

listed conditions are satisfied. The AG would move the quoted language out of

the introductory clause and into the list of conditions. The staff has no objection:

1123.230. A person has standing to obtain judicial review of
agency action that concerns an important right affecting the public
interest if all of the following conditions are satisfied:

(a) The agency action concerns an important right affecting the
public interest.

(a) (b) The person resides or conducts business in the
jurisdiction of the agency, or is an organization that has a member
that resides or conducts business in the jurisdiction of the agency if
the agency action is germane to the purposes of the organization.

(b) (c) The person is a proper representative of the public and
will adequately protect the public interest.

(c) (d) The person has previously served on the agency a written
request to correct the agency action and the agency has not, within
a reasonable time, done so.

The foregoing revision may increase the need to make clear that each section

in the standing article provides an independent basis for standing:

1123.210. A person does not have standing to obtain judicial
review of agency action unless standing is conferred by a section in
this article or is otherwise expressly provided by statute.

• The AG has more fundamental concerns, fearing public interest standing

may be too broad and encourage litigation. He suggests the federal approach.

Federal law does not recognize public interest standing, requiring instead that a

plaintiff must show palpable and particular injury. See, e.g., Schlesinger v.

Reservists’ Committee, 418 U.S. 208 (1974) (challenge to practice of members of

Congress holding military positions); Sierra Club v. Morton, 405 U.S. 727 (1972)

(Sierra Club lacks standing to challenge development program despite its historic

commitment to protection of the Sierras); Asimow, Judicial Review of

Administrative Decision: Standing and Timing 17 (Sept. 1992). Existing California

law recognizes public interest standing, and California cases have been very

forthcoming in allowing plaintiffs who lack any private injury nonetheless to sue

to vindicate the public interest. Professor Asimow says the existing public

interest rule works well, and that plaintiffs who wish to incur the expense and
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bother of litigating public interest questions should be allowed to do so. Asimow,

supra. When the Commission previously considered this question, the

Commission thought the existing public interest standing rule should not be

restricted. The staff thinks this was the right decision. The AG has not reached a

firm conclusion on this, and will advise us later.

The Energy Commission is concerned about the proposed requirement that to

have public interest standing a person must first serve on the agency a written

request to correct the agency action. The Energy Commission points out that

under existing law a person may make oral comments at a public hearing on a

proposed regulation, that the person is not now precluded from seeking judicial

review. However, only an “interested person” may challenge a regulation, such

as a person potentially subject to the regulation. Gov’t Code § 11350; Stoneham v.

Rushen, 156 Cal. App. 3d 302, 310, 202 Cal. Rptr. 20 (1984). Under Section

1123.220, an interested person will have private interest standing without the

need to make any request to the agency, written or oral.

The Energy Commission has similar concerns for proceedings under the

California Environmental Quality Act, where a person may seek judicial review

if the person has objected orally or in writing. Pub. Res. Code § 21177. The staff

will make clear in the Comment to Section 1123.230 that the requirement of a

written request to the agency does not supersede CEQA, citing Section 1121.110

(conflicting or inconsistent statute controls).

§ 1123.340. Exceptions to exhaustion of administrative remedies

• Section 1123.340 permits the court to relieve a person of the requirement of

exhaustion of administrative remedies if the person lacked notice of the

availability of a remedy. The AG objects, saying the court should remand the

matter back to the agency in such a case. The lack of notice exception applies if

the party did not have notice of the remedy in time to use it. Asimow, supra, at

49. The staff would make this clear in Section 1123.340. If the administrative

remedy is still available, the court may not accept the case, but must dismiss

because the exhaustion requirement is jurisdictional.

The exhaustion requirement applies even though the administrative remedy

is no longer available, effectively denying judicial review entirely. Asimow,

supra, at 32. Section 1123.340 allows the court to accept the case if the exhaustion

requirement would be futile. But this exception is not intended to apply if the
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administrative remedy existed at one time but is not available when the party

seeks judicial review. See id. The staff would make this clear in Section 1123.340:

1123.340. The requirement of exhaustion of administrative
remedies is jurisdictional and the court may not relieve a person of
the requirement unless any of the following conditions is satisfied:

(a) The remedies would be inadequate.
(b) The requirement would be have been futile when the

remedy was available.
(c) The requirement would result in irreparable harm

disproportionate to the public and private benefit derived from
exhaustion.

(d) The person lacked notice of the availability of a remedy in
time to use it.

(e) The person seeks judicial review on the ground that the
agency lacks subject matter jurisdiction in the proceeding.

(f) The person seeks judicial review on the ground that a statute,
regulation, or procedure is facially unconstitutional.

§ 1123.420. Review of agency interpretation or application of law

Section 1123.420 generally applies independent judgment review in

determining:

(1) Whether the agency action, or the statute or regulation on
which the agency action is based, is unconstitutional on its face or
as applied.

(2) Whether the agency acted beyond the jurisdiction conferred
by the constitution, a statute, or a regulation.

(3) Whether the agency has decided all issues requiring
resolution.

(4) Whether the agency has erroneously interpreted the law.
(5) Whether the agency has erroneously applied the law to the

facts.

The AG would replace these five paragraphs with a succinct reference to

“considerations of questions of law.” The staff is inclined not to make this

change. Paragraphs (2) to (4) generally continue existing law, and seem clearer

and less likely inadvertently to expand independent judgment review than the

suggested language. Paragraph (2) comes from the existing administrative

mandamus statute (Code Civ. Proc. § 1094.5(b)), which says the inquiry extends

to “whether the respondent has proceeded without, or in excess of jurisdiction.”

Paragraph (4) deals with review of pure questions of law.
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The AG finds paragraph (3) confusing, and, if it is to be preserved, would

revise it to say “[w]hether the agency has failed to decide all material issues of

fact.” The Comment indicates paragraph (3) is not limited to factual issues:

[Paragraph 3] deals with the possibility that the reviewing court
may dispose of the case on the basis of issues that were not
considered by the agency. An example would arise if the court had
to decide on the facial constitutionality of the agency’s enabling
statute where an agency is precluded from passing on the question.

Since these five paragraphs purport to codify case law, the staff will take

another look at the cases, and will work with the AG’s Office to make sure we

continue existing law without unnecessary duplication of language or confusion

of the issues.

§ 1123.520. Superior court venue

• As noted in the basic Memorandum, Section 1123.520 generally continues

existing venue rules. The basic Memorandum asks whether the Commission

wants to consider expanding venue to include Sacramento County, and, in cases

where the agency is represented by the Attorney General, in any county where

the AG has an office. This was recommended by Professor Asimow to take

advantage of judicial expertise, is urged by the Department of Health Services

(basic Memo) and the AG, but was considered and rejected by the Commission,

primarily in the interest of convenience to private parties. Does the Commission

wish to reconsider?

§ 1123.660. Type of relief

The AG remains troubled by the open-endedness of Section 1123.660, which

permits “appropriate relief.” As noted in the basic Memorandum, the staff tried

to address this concern by adding Section 1123.160 to say the court may grant

relief only if it determines agency action is invalid under one of the grounds

specified in Sections 1123.410-1123.460 (standards of review). Also, “appropriate

relief” does not appear significantly different from existing law of administrative

mandamus (Code Civ. Proc. § 1094.5(f)), which permits the court to:

enter judgment either commanding respondent to set aside the
order or decision, or denying the writ. Where the judgment
commands that the order or decision be set aside, it may order the
reconsideration of the case in the light of the court’s opinion and
judgment and may order respondent to take such further action as
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is specially enjoined upon it by law, but the judgment shall not
limit or control in any way the discretion legally vested in the
respondent.

The last clause of Section 1094.5(f) (no judicial control of agency discretion) is

continued in Section 1121.140.

• The AG wants the remedies provision to be harmonized with Section

1123.630, which requires the petition for relief to state facts to demonstrate that

petitioner is entitled to judicial review, reasons why relief should be granted, and

a request for relief, specifying the type and extent of relief requested. The AG is

concerned that if the petition shows entitlement to some type of relief, the court

may grant any appropriate relief. The AG says the agency should be put on

notice of exactly what type of relief it should defend against. But this would be

more restrictive than general civil litigation, which is based on fact pleading, and

where the court may grant any relief established by the facts: A complaint in a

civil action must plead facts constituting the cause of action, and contain a

request for “the relief to which the pleader claims he is entitled.” Code Civ. Proc.

§ 425.10. But the prayer for relief is not essential, and the court may grant relief

without a prayer. 4 B. Witkin, California Procedure Pleading § 447, at 491 (3d ed.

1985). The staff thinks the rules should not be more restrictive in judicial review

than in civil actions generally.

• The staff is concerned about narrowing the remedies provision. The

proposed law will replace traditional mandamus, declaratory relief, and

injunctive relief (Section 1121.10), so it must be clear that all remedies now

available in those proceedings will remain available. The staff will confer with

the AG’s Office to see if we can arrive at mutually acceptable language.

§ 1123.760. New evidence on judicial review

• The AG says expanding admissibility of evidence on judicial review to

permit admission of all relevant evidence is ill-advised, because it will permit a

litigant to withhold evidence at the administrative hearing and use it for the first

time in court. But Section 1123.760 permits admission of all relevant evidence

only where the court uses independent judgment. Section 1123.430 now requires

all fact-finding to reviewed by the substantial evidence test. In the basic

Memorandum, the staff recommends applying independent judgment review to

fact-finding of local agencies, except where the agency adopts the administrative

adjudication bill of rights. Thus, independent judgment review will not apply to
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adjudication of state agencies. The staff recommends making this clearer by

revising subdivision (b) of Section 1123.760 as follows:

(b) The court may receive evidence, in addition to that
contained in the administrative record for judicial review, in any of
the following circumstances:

(1) . . . .
(2) The agency action is a decision in an adjudicative proceeding

and the standard of review by the court under Section 1123.430 is
the independent judgment of the court.

Respectfully submitted,

Robert J. Murphy
Staff Counsel
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