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Study N-100 December 5, 1994

Memorandum 95-4

Administrative Adjudication: Draft of Recommendation

Background

Attached to this memorandum is a staff draft of the recommendation relating

to administrative adjudication, incorporating Commission decisions made at the

November 1994 meeting.

We anticipate comments on the draft from the Attorney General, the State Bar

Committee on Administration of Justice, the State Bar Litigation Section, and

others. We will analyze the comments in Memorandum 95-8, in advance of the

January 1995 Commission meeting. Our objective at the meeting is to approve a

final report on administrative adjudication for submission to the 1995

Legislature. We are taking steps to have the current draft introduced in bill form,

and will amend in revisions made at the January meeting.

Note on Intervention

Proposed Section 11507.2 of the draft would add procedures to allow a third

party to intervene in an administrative adjudication under the formal hearing

procedure. An intervention determination by the administrative law judge

would not be administratively or judicially reviewable. An agency could by

regulation preclude intervention in its proceedings.

At the November meeting the Commission heard varying concerns about this

provision. The State Bar Committee on Administration of Justice thought that

intervention decisions should be reviewable. Professor Asimow thought the

intervention provisions should be made applicable in all state administrative

adjudication. The Attorney General thought that the intervention provisions

should be omitted from the statute.

The Commission solicits further commentary on whether, and to what

extent, statutory intervention provisions would be useful.

– 1 –



Underground Rules

The draft prohibits a penalty from being based on an agency guideline that

has not been adopted as a regulation. Section 11425.50(e) (decision). The

Commission asked that a Comment be developed to make clear that a violation

of the prohibition does not automatically require reversal of the decision.

The staff will incorporate the following Comment language, developed by

Professor Asimow in cooperation with the Office of Administrative law, in the

final draft:

If a penalty is based on an “underground rule” — one not
adopted as a regulation as required by the rulemaking provisions
of the Administrative Procedure Act — a reviewing court should
exercise discretion in deciding the appropriate remedy. Generally
the court should remand to the agency to set a new penalty without
reliance on the underground rule but without setting aside the
balance of the decision. Remand would not be appropriate in the
event that the penalty is, in light of the evidence, the only
reasonable application of duly adopted law. Or a court might
decide the appropriate penalty itself without giving the normal
deference to agency discretionary judgments. See Armistead v.
State Personnel Bd., 22 Cal. 3d 198, 149 Cal. Rptr. 1 (1978).

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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