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Draft Tentative Recommendation – September 1993

COMPREHENSIVE POWER OF ATTORNEY STATUTE

BACKGROUND

The statutes governing powers of attorney are in need of reorganization and
revision.1 Since 1979, several bills have been enacted recognizing durable powers
of attorney for property and for health care, providing statutory forms, specifying a
procedure for enforcement of the duties of attorneys-in-fact, and making a number
of other changes in the law.2 From the beginning of these reforms, the power of
attorney statutes have been added to the part of the Civil Code relating to agency.

1. Power of attorney statutes consist of the following: Civ. Code §§ 2400-2407 (Uniform Durable Power
of Attorney Act), 2410-2423 (court enforcement of duties of attorney in fact), 2430-2444 (durable power of
attorney for health care), 2450 (statutory short form power of attorney), 2475-2499.5 (Uniform Statutory
Form Power of Attorney Act), 2500-2508 (statutory form durable power of attorney for health care), 2510-
2513 (miscellaneous provisions relating to powers of attorney). See also Civ. Code §§ 2019-2022, 2295-
2357 (general rules relating to agency); Prob. Code § 3720 (federal absentee’s power of attorney).

2. Almost all of the legislation in this area was enacted on recommendation of the Law Revision
Commission:

Recommendation Relating to Uniform Durable Power of Attorney Act, 15 Cal. L. Revision Comm’n
Reports 351 (1980) (enacted as 1981 Cal. Stat. ch. 511). For legislative history, see 16 Cal. L.
Revision Comm’n Reports 25 (1982); Report of Senate Committee on Judiciary on Assembly Bill 329,
16 Cal. L. Revision Comm’n Reports 43 (1982).

Recommendation Relating to Durable Power of Attorney for Health Care Decisions, 17 Cal. L.
Revision Comm’n Reports 101 (1984) (enacted as 1983 Cal. Stat. ch. 1204). For legislative history,
see 17 Cal. L. Revision Comm’n Reports 822 (1984); Report of Assembly Committee on Judiciary on
Senate Bill 762, 17 Cal. L. Revision Comm’n Reports 889 (1984).

Recommendation Relating to Statutory Forms for Durable Powers of Attorney, 17 Cal. L. Revision
Comm’n Reports 701 (1984) (enacted as 1984 Cal. Stat. chs. 312 & 602). For legislative history, see
18 Cal. L. Revision Comm’n Reports 18 (1986); Report of Assembly Committee on Judiciary on
Senate Bill 1365, 18 Cal. L. Revision Comm’n Reports 45 (1986).

Recommendation Relating to Durable Powers of Attorney, 18 Cal. L. Revision Comm’n Reports 305
(1986) (enacted as 1985 Cal. Stat. ch. 403). For legislative history, see 18 Cal. L. Revision Comm’n
Reports 216 (1986); Communication from California Law Revision Commission Concerning Senate
Bill 1270, 18 Cal. L. Revision Comm’n Reports 379 (1986).

Recommendation Relating to Springing Powers of Attorney, 20 Cal. L. Revision Comm’n Reports 405
(1990) (enacted as part of 1990 Cal. Stat. ch. 986). For legislative history, see 20 Cal. L. Revision
Comm’n Reports 2219 (1990).

Recommendation Relating to Uniform Statutory Form Power of Attorney Act, 20 Cal. L. Revision
Comm’n Reports 415 (1990) (enacted as part of 1990 Cal. Stat. ch. 986). For legislative history, see
20 Cal. L. Revision Comm’n Reports 2219 (1990); Report of the California Law Revision
Commission on Chapter 986 of the Statutes of 1990 (Senate Bill 1777), 20 Cal. L. Revision Comm’n
Reports 2291 (1990).

Recommendation Relating to Elimination of Seven-Year Limit for Durable Power of Attorney for
Health Care, 20 Cal. L. Revision Comm’n Reports 2605 (1990) (enacted as 1991 Cal. Stat. ch. 896).
For legislative history, see 21 Cal. L. Revision Comm’n Reports 22 (1991).

The initial authorization in 1979 for a durable power provided only for a power lasting for one year after
the principal’s disability. See 1979 Cal. Stat. ch. 234 (enacting Civ. Code § 2307.1, repealed by 1981 Cal.
Stat. ch. 511, § 1). Civil Code Section 2307.1 was superseded by enactment of the California version of the
Uniform Durable Power of Attorney Act (1979) in 1981. See Recommendation Relating to Uniform
Durable Power of Attorney Act, 15 Cal. L. Revision Comm’n Reports 351, 359-60 (1980).
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A shortage of space and available section numbers in this part of the Civil Code, in
league with the piecemeal nature of the revisions over the past 12 years, has
resulted in a disorganized set of statutes. In some cases it is difficult to determine
whether a particular provision applies to all powers of attorney, to durable powers
generally, or only to health care powers. The degree to which the different
varieties of powers of attorney are subject to the general agency rules is unclear.
The general agency statutes are obscure and incomplete.3 They provide little
practical guidance to individuals attempting to resolve issues that may arise in
connection with powers of attorney.4

Durable powers of attorney have become an increasingly important tool in recent
years.5 This has resulted in more legislative attention in several other jurisdictions,
as in California. A few states have enacted new comprehensive statutes that the
Commission has considered in the preparation of this proposed law. Of particular
interest are the new statutes in Illinois (1987), Minnesota (1984), Missouri (1989),
and Nebraska (1988).6

3. See Civ. Code §§ 2019-2022, 2295-2357. Of the 51 agency sections appearing in the Civil Code of
1872, only four have been revised in 120 years. The 1872 Code, drawn from the Field Civil Code proposed
in New York, was prepared by revisers who “felt themselves under ‘lash and spur’” to prepare a bill before
the 1872 legislative session and who reported that they felt “embarrassment” in this revision. Revision
Commission, Final Note, [Proposed] Revised Laws of the State of California in Four Codes: Civil Code
609 (1871). The Civil Code of 1872 was the subject of an unrelenting attack by Professor Pomeroy who
argued in 1884 that the Revision Commission had created a great source of doubt, uncertainty, and error by
the “constant, but wholly unnecessary practice, of abandoning well-known legal terms and phrases … and
of adopting instead thereof an unknown and hitherto unused language and terminology.” Quoted in Van
Alstyne, The California Civil Code, in 6 West’s Ann. Cal. Codes: Civil Code 1, 30 (1954). Pomeroy
concluded that there was “hardly a definition, or a statement of doctrine in the whole work, the full
meaning, force and effect of which can be apprehended or understood without a previous accurate
knowledge of the common law doctrines and rules on the same subject matter.” Id.

4. Many of the general agency statutes are concerned with ratification and ostensible authority, matters
that are either irrelevant or handled differently in the power of attorney statutes. The general agency statutes
overlap and seem at cross-purposes in some instances, such as Sections 2019 (agent cannot exceed
authority), 2315 (agent has authority conferred), 2319 (agent’s necessary authority), 2320 (agent’s power to
disobey), and 2322 (limits on general authority). The language of many of these rules is so general and
abstract as to provide almost no guidance at all. See Civ. Code §§ 2298-2300, 2315-2320.

5. Twenty-seven jurisdictions have adopted the Uniform Durable Power of Attorney Act in whole or
substantial part. See 8A Unif. L. Ann. at 82 (West Supp. 1990). Durable powers of attorney in some form
are available in all fifty states and the District of Columbia. See Collin, Lombard, Moses, & Spitler,
Drafting the Durable Power of Attorney: A Systems Approach 14 (2d ed. 1987). A different approach has
been taken in Illinois and Oregon where all agencies have been made durable. See Ill. Ann. Stat. ch. 110 ¶
802-5 (Smith-Hurd Supp. 1990); Or. Rev. Stat. Ann. § 127.005(1) (Supp. 1990). For an overview of
legislation nationally, see Collin, Planning and Drafting Durable Powers of Attorney, 15 Prob. Notes 27
(Am. C. Prob. Couns. 1989); Vignery, Legislative Trends in Nonjudicial Surrogate Health Care Decision
Making, 23 Clearinghouse Rev. 422 (1989).

6. See Ill. Ann. Stat. ch. 110 ¶¶ 802-1 to 802-11 (Smith-Hurd Supp. 1990); Minn. Stat. Ann. §§ 523.01-
523.25 (West Supp. 1990); Mo. Ann. Stat. §§ 404.700-404.735 (Vernon 1990); Neb. Rev. Stat. §§ 49-1501
to 49-1561 (1988); see also Burns, New Power of Attorney Statute, 41 Bench & Bar of Minn., Dec. 1984, at
9; Eickhoff, New Durable Power Law and Custodial Trust Act Amendments, 45 J. Mo. B. 329 (1989);
Missouri Bar Ass’n, Missouri Probate and Trust Update — 1989, at 123-70; Zartman, Illinois Power of
Attorney Act, 13 S. Ill. U.L.J. 1 (1988).
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OVERVIEW OF PROPOSED COMPREHENSIVE STATUTE

Location of Proposed Law
The proposed comprehensive Power of Attorney Law would restructure the

power of attorney statutes and relocate them as a new Division 4.5 in the Probate
Code, commencing at Section 4000. Relocating the power of attorney statutes in
the Probate Code reinforces the estate planning nature of the durable power of
attorney, and assists in distinguishing them from powers of attorney given in
business transactions. A durable power of attorney may serve as an alternative to a
conservatorship, hence placing the new statutes following the guardianship-
conservatorship law is appropriate.7 Under existing law, the judicial review
provisions apply Probate Code procedures.8

Relation to General Agency Law
Under this proposal, the power of attorney statutes would not be completely

severed from the general agency rules. The substance of general agency rules
thought to be useful have been worked into the fabric of the proposed law, in the
interest of providing a relatively complete statute.9 However, powers of attorney
are a type of agency and would remain subject to the general law of agency, except
to the extent that the Power of Attorney Law provides a rule. The general rules
concerning agency in the Civil Code would be left in place with only a few
conforming revisions required to remove material relevant only to powers of
attorney.10

Scope of Revision
The Commission’s tentative proposal would make most of its changes in the law

relating to powers of attorney for property — i.e., powers other than durable
powers of attorney for health care — because these statutes are incomplete and

7. Relocation to the Probate Code would continue a process that began in 1931 when the Probate Code
was first created, mainly from pieces of the Civil Code. See Turrentine, Introduction to the California
Probate Code, 52 West’s Annotated California Codes: Probate Code 1, 27-30 (1954). This process has
continued in recent years. Enactment of the Trust Law in 1986 removed several parts of the Civil Code to
the Probate Code. See 1986 Cal. Stat. ch. 820; Selected 1986 Trust and Probate Legislation, 18 Cal. L.
Revision Comm’n Reports 1201 (1986). Most recently, the power of appointment statute was relocated
from the Civil Code to the Probate Code. See 1992 Cal. Stat. ch. 30; Relocation of Powers of Appointment
Statute, 21 Cal. L. Revision Comm’n Reports 91 (1991). Many other pieces of the Civil Code have been
removed in the process of spawning other codes, such as the Commercial Code, Corporations Code, Family
Code, Financial Code, Insurance Code, Labor Code, and Water Code.

8. See Civ. Code §§ 2413, 2417(e).

9. See, e.g., proposed Prob. Code §§ 4120 (continuing Civ. Code § 2296 requirement that principal have
capacity to contract), 4152 (drawn from termination rules in Civ. Code §§ 2355-2356), 4205 (consistent
with delegation rules in Civ. Code § 2349).

10. See proposed amendments to Civ. Code §§ 2355-2357.
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disorganized.11 Much of the proposed legislation is directed toward supplying
more detailed rules and filling gaps in existing coverage, rather than making any
major substantive revisions.

The scope of the proposed law is broad, but not unlimited. It applies to durable
powers of attorney (including durable powers of attorney for health care), statutory
form powers of attorney, and any other power of attorney that incorporates or
refers to the Power of Attorney Law. A power of attorney is defined as a written
agency agreement executed by a natural person that grants powers to an attorney-
in-fact, and a durable power is one that survives the incapacity of the principal.
The effect of these provisions is to avoid unintentional application of the Power of
Attorney Law to powers of attorney executed in business affairs.

The proposed law also generalizes certain rules to apply to all powers of attorney
covered by the statute, whether for property, health care, or personal care. Rules
concerning execution, termination, revocation of authority, and the like would
apply to all powers covered by the statute, thereby achieving a greater consistency
in the law. The statutes relating to durable powers of attorney for health care12 and
powers under the Uniform Statutory Form Power of Attorney Act13 the would
remain largely self-contained, with only minor technical changes to conform to the
restructured statute.

GENERAL RULES

Default Rules Subject to Control by Power of Attorney
The proposed law makes clear that many statutory rules are default rules subject

to control by the power of attorney. Thus, where the statute does not provide
otherwise, the principal may limit or nullify a default rule by a specific provision
in the instrument. For example, the principal may impose greater or lesser duties
on the attorney-in-fact, provide special rules concerning modification or
termination of the power of attorney or the authority of the attorney-in-fact, or
determine the rate of compensation of the attorney-in-fact or provide for no
compensation. On the other hand, the proposed law does not permit certain rules to
be limited by the principal. Thus, the power of attorney cannot waive statutory
qualifications for the attorney-in-fact, alter operative date rules or form
requirements, or change the rules protecting third persons from liability.

11. “Power of attorney for property” is used to refer to all powers of attorney other than durable powers
of attorney for health care. This usage is consistent with the terms used in practice. See, e.g., 1991
California Durable Power of Attorney Handbook § 1.1, at 2 (Cal. Cont. Ed. Bar).

12. See Civ. Code §§ 2430-2444 (durable power of attorney for health care), 2500-2508 (statutory form
durable power of attorney for health care); see also §§ 2410-2423 (court enforcement of duties of attorney
in fact), 2511 (identity of principal).

13. See Civ. Code §§ 2475-2499.5.
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Creation of Power of Attorney
The proposed law provides general rules governing of a power of attorney. As

under existing law, power of attorney must be in writing and signed by the
principal.14 There is no requirement that the attorney-in-fact sign the instrument.
The proposed law generalizes the requirement that a power of attorney be dated,
which applies under existing law to the durable power of attorney for health care
and the statutory form power.15 Including the date of execution is essential to
determining whether the principal had capacity to execute the power and also aids
in determining which is the later of two conflicting powers of attorney.

In addition. the proposed law requires as a general rule that powers of attorney
be either acknowledged before a notary public or signed by two witnesses.16 This
requirement is drawn from the execution requirements applicable to non-form
durable powers of attorney for health care.17 The witnessing or acknowledgment
requirement is intended to provide a protective level of formality for durable
powers of attorney. Acknowledgment before a notary public is needed to facilitate
recording a power of attorney in transactions affecting real property.18

Qualifications of Attorney-in-Fact
Existing law imposes no particular qualifications on who may be an attorney-in-

fact under a power of attorney for property,19 although special restrictions apply in
the case of a durable power of attorney for health care.20 At a minimum, the
attorney-in-fact should be a person with the capacity to contract.21 The proposed

14. See Civ. Code §§ 2400; Montgomery & Wright, Durable Powers of Attorney for Property
Management, 1991 California Durable Power of Attorney Handbook § 2.47, at 56 (Cal. Cont. Ed. Bar).
There is no explicit general requirement in the statutes that a power of attorney be signed. The statutory
forms require the principal’s signature. See Civ. Code § 2475 (Uniform Statutory Form Power of Attorney);
see also Civ. Code § 2500 (statutory form durable power of attorney for health care).

15. See Civ. Code §§ 2475 (uniform statutory form), 2432(a)(2) (durable power of attorney for health
care), 2500, 2502 (statutory form durable power of attorney for health care), 2503 (printed form durable
power of attorney for health care).

16. Witnessing would not be an option under the statutory form power of attorney, in the interest of
consistency with the uniform form used in other states.

17. See Civ. Code §§ 2432(a)(3) (durable power of attorney for health care). The requirement that the
statutory form durable power of attorney for health care be signed by two witnesses, rather than notarized,
is retained in the proposed law. See Civ. Code §§ 2500, 2502 (statutory form durable power of attorney for
health care), 2503 (printed form durable power of attorney for health care).

18. See Civ. Code §§ 1213, 1216.

19. Civil Code Section 2400 provides that a durable power of attorney designates “another” as attorney
in fact for the principal. The general agency rules provide that “any person may be an agent.” Civ. Code §
2296.

20. See Civ. Code §§ 2432(b)-(c), 2432.5, 2500 (¶ 1 of statutory form durable power of attorney for
health care).

21. Some commentators conclude that “[a]pparently a principal can appoint any mentally competent
natural adult person who has not been deprived of his or her civil rights and can also appoint institutions.”
Montgomery & Wright, Durable Powers of Attorney for Property Management, 1991 California Durable
Power of Attorney Handbook § 2.46, at 55-56 (Cal. Cont. Ed. Bar).

– 5 –



Draft Tentative Recommendation – September 1993

law provides than any person (including natural persons and entities)22 who has
the capacity to make a contract may be an attorney-in-fact. The proposed law also
makes clear that designation of an unqualified person as an attorney-in-fact does
not affect the immunities of third persons nor the duties owed to the principal.23

Multiple and Successor Attorneys-in-Fact
The proposed law provides explicitly for designation of multiple and successor

attorneys-in-fact in a power of attorney for property. The new statutory form
power of attorney provides a place for designating multiple attorneys-in-fact and
for providing that they may act separately or jointly.24 The proposed law provides
authority for designating multiple attorneys-in-fact and, if the power of attorney
does not provide otherwise, specifies that the multiple attorneys-in-fact must act
unanimously. This is consistent with the default rule applicable under the statutory
form power of attorney and with the law governing trustees.25 The proposed law
also adopts the trust rules permitting action by the remaining co-attorneys-in-fact
when one of the co-attorneys-in-fact cannot act due to absence, illness, or other
temporary incapacity or when a co-attorney-in-fact’s position has become vacant,
such as through death or other termination of authority.26

In addition to multiple attorneys-in-fact who have the same authority, the
proposed law recognizes that the principal may designate different attorneys-in-
fact to perform separate functions, and may make the designations in one or more
powers of attorney.27 This recognizes that different attorneys-in-fact may have
expertise in different areas.28 The proposed law recognizes that the power of
attorney may designate successor attorneys-in-fact and provide the manner of their
succession. As in the case of trustees, the proposed law makes clear that co-
attorneys-in-fact and successor attorneys-in-fact are not liable for the acts of other
attorneys-in-fact.29

Delegation of Attorney-in-Fact’s Authority
Existing law is unclear on the extent to which an attorney-in-fact may delegate

authority under a power of attorney for property. The power of attorney statutes
are silent on the matter, but the general agency statutes permit delegation (1) if the

22. See Prob. Code § 56 (“person” defined).

23. This provision is drawn from the Missouri Durable Power of Attorney Law. See Mo. Ann. Stat. §
404.707(4) (Vernon 1990).

24. Civ. Code § 2475. The statutory form does not provide the option of action by a majority of the
designated agents.

25. Prob. Code § 15620.

26. See Prob. Code §§ 15621-15622.

27. This provision is drawn from the Missouri Durable Power of Attorney Law. See Mo. Ann. Stat. §
404.707(1) (Vernon 1990).

28. See Montgomery & Wright, Durable Powers of Attorney for Property Management, 1991 California
Durable Power of Attorney Handbook § 2.21, at 42 (Cal. Cont. Ed. Bar).

29. See Prob. Code §§ 16402(a), 16403(a).
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