
# F-1120 1/20/93

Memorandum 93-04

Subject: Study F-1120 — Prevention of Domestic Violence (Comments of
Interested People)

This memorandum discusses comments received by the Commission relating

to the domestic violence provisions of the Family Code. Attached to this

memorandum is a staff draft of a recommendation that incorporates proposed

amendments made in light of the comments received and that also makes minor

technical revisions to correct and improve drafting.

At its last meeting the Commission decided to circulate a draft proposal on

the concept of including children in the Family Code’s coverage of domestic

violence and resolving inconsistencies between the Family Code coverage and

that of other codes. The Commission has received a number of letters in response

to the draft. See Exhibits pp. 1-19.

This memorandum discusses issues relating to the definition and some new

issues raised in the letters. The letters also raise some issues that the staff does

not discuss in this memorandum, either because the issue is too substantive to be

accomplished in this project or because the issue is not related to the domestic

violence statutes.

This memorandum also presents issues raised by Judge Joseph Harvey of the

Lassen County Superior Court relating to the time requirements for service of

papers and for bringing the matter to hearing in cases where an ex parte

temporary restraining order is issued. See Exhibits pp. 20-29. Judge Harvey’s

letter was received independently of the process of circulating the draft. The

judge’s comments relate both to the Family Code provisions for temporary

restraining orders and to temporary restraining orders issued in civil actions

generally. Insofar as the judge’s comments relate to the Family Code, they are

considered here.

Adding to the Family Code Definition

At the October meeting, the Commission decided to get feedback on the

proposal that the Family Code’s coverage of domestic violence should include

violence against children. The issue arose because the restraining order

provisions in the Uniform Parentage Act authorized orders to prevent violence

against a child who is the subject of the proceeding. The Family Law Act and the
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Domestic Violence Prevention Act did not authorize orders to prevent violence

directed at a child. In consolidating the provisions from the three acts, this

inconsistency had to be resolved. The Commission also considered the concern

that other statutes outside the Family Code use different definitions of domestic

violence, particularly the Penal Code.

The Commission instructed the staff to prepare a draft of the domestic

violence provisions to include children in the Family Code coverage and

proposing amendments to conform sections in other codes to use the same

definition of domestic violence. The draft was distributed to the appropriate

people on the Commission’s mailing list in an effort to find out whether this

approach would be acceptable and feasible. In addition, the staff felt that it was

important to get feedback from children’s advocates and law enforcement. The

staff consulted Mikki Sorenson (consultant to the Assembly Judiciary

Committee) and sent the draft to a number of additional people whose names

were provided by Ms. Sorenson. The Commission received eleven letters

commenting on the draft. See Exhibits pp. 1-19.

There appears to be general agreement among the people who responded that

including children in the definition of domestic violence for purposes of the

Family Code’s restraining order provisions is appropriate and beneficial. The

following specific comments are noteworthy:

(1) K. Murphy Mallinger of the Children’s Advocacy Institute
(Exhibits p. 1). Ms. Mallinger states that her organization is
“relieved and delighted” that violence against children is proposed
to be included in the definition of domestic violence.

(2) Valerie R. Kennedy, Legislative Analyst for the Department
of Social Services (Exhibits p. 2). Ms. Kennedy states that the Child
Welfare Services Program of the Department of Social Services feels
“that the reinsertion of children into the definition of ‘domestic
violence’ used for obtaining restraining orders broadens the State’s
ability to provide protection to children. Furthermore this provision
could eliminate or reduce the need to remove children from their
homes resulting in a form of ‘family preservation’ and reduced
expenditure for foster care.” In addition, the Legal Division of the
department reviewed the draft and found “no concerns.”

(3) George Anderson, Director of Psychological Services for
Adults (Exhibits p. 3). Mr. Anderson states that he supports the
proposal to include children in the definition of domestic violence.
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He states: “One practical impact of this change will be to foster
more communication and coordination between agencies involved
in all forms of family violence.”

Limiting Reference to Child

Sheila Kuehl, managing attorney for the California Women’s Law Center,

suggests that a bare reference to “a child” is too broad and should be limited to a

child of one of the parties to the proceeding, since otherwise these provisions

might be applied to all possible instances of violence against children. See

Exhibits p. 6. The staff agrees, since these provisions are intended to prevent

“domestic” violence, and has added this language to Section 6211. See Fam. Code

§ 6211 (draft recommendation at p. 11). Similar orders to protect other children

could be obtained either from the juvenile court pursuant to Welfare and

Institutions Code Section 213.5 or pursuant to Code of Civil Procedure Section

527.6 (the provision for civil harassment orders).

Possible Jurisdictional Conflicts with Juvenile Court

Larry Cory, Assistant County Counsel, Children’s Services Division, for the

Office of the County Counsel, Los Angeles, states that his office also agrees that

children should be included in the definition of domestic violence, but states that

he is concerned “there may be attempts to obtain a restraining order in family

law court to circumvent orders made by the juvenile court or in lieu of seeking

dependency court protection for the child.” See Exhibits p. 8. Mr. Cory refers the

Commission to case and statutory law that states that once a child is made a

dependent of the juvenile court, that court retains exclusive jurisdiction over the

child in matters involving custody.

While a restraining order proceeding may or may not involve custody, the

staff agrees that once a child has been made a dependent of the juvenile court

these orders should be obtained from that court to avoid the possibility of

“forum shopping” and of conflicting orders. The staff believes that this problem

could be solved by revising Family Code Section 6211 so that where a child has

been made a dependent of the juvenile court, the Family Code would not apply.

Any restraining order would have to be obtained from the juvenile court

pursuant to Welfare and Institutions Code Section 213.5 or 304, which provide

for similar restraining orders against violence. See Fam. Code § 6211 (draft

recommendation at p. 11).

However, the staff is concerned about the question of whether or not the

Family Code restraining orders could be used “in lieu of” seeking dependency
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court protection for the child. A similar concern was expressed to the staff by

telephone by a director of a Family Court Services program. It is not clear how

allowing the family court to issue restraining orders to protect children would in

any way prevent a case that is appropriate for the juvenile court from being

heard in that forum. All of the factors that presently work to channel a case into

the juvenile court would still be in place. For example, Penal Code Section 11166

in the Child Abuse and Neglect Reporting Act would still require child care

custodians, health practitioners, and employees of a child protective agency to

report suspected instances of child abuse to a child protective agency. In

addition, as currently drafted, the Family Code provisions for issuance of

emergency protective orders still require that a “more permanent” order be

obtained from the juvenile court pursuant to Welfare and Institutions Code

Section 213.5. See Fam. Code § 6257 (draft recommendation at p. 20). Presumably

these orders are issued in the most severe situations and therefore these are the

most appropriate cases for hearing by the juvenile court. In sum, the issuance of

restraining orders to protect children is an additional means of protection and

not a replacement for the juvenile dependency protections.

General Comment Regarding Penal Code Sections

Judge Ronald S. Coen, a Superior Court judge for Los Angeles County, points

out discrepancies between definitions relating to domestic violence in the Penal

Code and those proposed for the Family Code and notes that these may cause

confusion. See Exhibits p. 10. This is the very issue addressed by the proposed

amendments to the Penal Code. It is not clear whether the judge received the

proposed amendments to the Penal Code sections, since he received the materials

from the California Judges Association. However, perhaps it can be inferred from

the judge’s letter that he agrees that reconciling the inconsistencies between the

various definitions would be beneficial.

Penal Code Section 1000.6 Is Not Applicable to Children

Alana Bowman, Supervising Deputy of the Domestic Violence Unit for the

Office of the City Attorney in Los Angeles comments on the proposed revision of

Penal Code Section 1000.6, which details the requirements for “diversion” of a

person charged with a crime involving domestic violence to batterer’s treatment

counseling. See Exhibits p. 13. Ms. Bowman states that expanding this to allow

diversion when the crime involves violence against a child would not be

appropriate. This is not a problem under the draft, however, since the existing
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limitation on diversion would be continued in Penal Code Section 1000.6. See

Penal Code Section 1000.6 (draft recommendation at p. 65).

Location of Definitions Applicable to Penal Code Sections

Ms. Kuehl states that she does not think that a crime can be defined by a

section in any code other than the Penal Code. See Exhibits p. 7. Specifically, Ms.

Kuehl refers to the proposed amendment to Penal Code Section 136.2(g) (penalty

for dissuasion or intimidation of a witness). Code of Civil Procedure Section 31

states: “The Penal Code defines and provides for the prosecution of a criminal

action.” Still, there are crimes defined in codes other than the Penal Code. See,

e.g., Veh. Code § 40000 et seq. (specifying the Vehicle Code sections will be

punished as misdemeanors). The draft avoids this concern by revising the Penal

Code section so that the crime itself is not defined by the Family Code definition.

See Penal Code § 136.2 (draft recommendation at p. 56).

It could also be argued that it would be more convenient to have a duplicate

set of definitions in the Penal Code. However, two sets of definitions creates the

likelihood that one definition will be amended without a similar revision in the

other section, thus returning the law to the present situation of inconsistency.

This happened again in the 1992 legislative session where Chapter 1209 amended

the Penal Code section providing criminal penalties for violating a domestic

violence restraining order, but failed to make a corresponding revision of the

civil law sections providing for issuance of the orders.

Requirements for Separate Participation in Counseling (Technical Revision of

Section 6343)

Ms. Bowman states that Family Code Section 6343 continues an error made in

existing Code of Civil Procedure Section 547(d) by requiring both a history of

violence and the existence of a restraining order as prerequisites for separate

participation in counseling. See Exhibits p. 12. The staff agrees that this was an

error in the original statute, since three parallel sections each require either a

history of violence or an order. This has been corrected in the draft. See Fam.

Code § 6343 & Comment (draft recommendation at p. 27).

Location of Section 6325 (Ex Parte Restraints on Community, Quasi-Community,

and Separate Property and Determination of Payment of Debts)

Section 6325 authorizes ex parte orders restraining the use of marital property

and ordering payment of debts to be issued in domestic violence proceedings.

The section needs to be applicable in proceedings for dissolution, nullity, and
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legal separation whether or not the case involves domestic violence. See letters

from Dorothy Jonas and Bonnie Sloane of the Los Angeles Women’s Leadership

Network (Exhibits p. 14), of Barbara Eiland McCallum of the Law Offices of

McCallum & McCallum (Exhibits p. 15), of Sheila Kuehl (Exhibits p. 7) and of

Frieda Gordon Daugherty (Exhibits p. 17). The staff has moved the statute to the

general provisions for issuance of restraining orders in a dissolution, nullity, or

legal separation proceeding and substituted a cross-reference in the domestic

violence division. See Fam. Code §§ 2035 (draft recommendation at p. 51) & 6325

(draft recommendation at p. 25).

Ex Parte Visitation Orders Under Domestic Violence Prevention Act

At its last meeting, the Commission decided to resolve a conflict between the

former Family Law Act and the Domestic Violence Prevention Act by expanding

the authority of the court to issue visitation orders to apply to both married

parties and unmarried parties. You will recall that the Family Law Act provided

authority to issue visitation orders ex parte in situations involving domestic

violence (Civ. Code § 4359(a)(4)), whereas the Domestic Violence Prevention Act

cross-referred to the Family Law Act provision, but did not provide authority to

issue visitation orders where the parties are not married (Code Civ. Proc. §

546(a)). The Commission concluded that there might be some situations in which

visitation might be appropriate and that allowing issuance of the orders where

the parents are unmarried was preferable to eliminating the court’s authority

altogether. To implement this decision, Section 6323 authorizes visitation without

regard to whether the parties were married. See Section 6323 (draft

recommendation at p. 25).

Ms. Kuehl states that this approach is not acceptable and that this is a matter

of utmost concern. See Exhibits pp. 6-7. Ms. Kuehl argues that the purpose of ex

parte domestic violence orders is to make the victim and her children safe and

that allowing visitation at this point would not accomplish that goal. In addition,

Ms. Kuehl argues that Family Code Section 3064 (the last two sentences of Civil

Code Section 4600.1(e)) effectively repealed the authority of courts to issue ex

parte visitation orders:

§ 3064. Limitation on ex parte order granting or modifying custody order

3064. The court shall refrain from making an order granting or modifying
a custody order on an ex parte basis unless there has been a showing of
immediate harm to the child or immediate risk that the child will be
removed from the State of California. “Immediate harm to the child”
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includes having a parent who has committed acts of domestic violence,
where the court determines that the acts of domestic violence are of recent
origin or are a part of a demonstrated and continuing pattern of acts of
domestic violence.

Comment. Section 3064 continues the last two sentences of former Civil Code Section
4600.1(e) without substantive change. Unlike the former section, this section does not
contain a reference to the section defining “domestic violence.” This is not a substantive
change. See Section 70 (“domestic violence” defined).

Section 3064, if construed broadly, eliminates the court’s authority to grant or

modify a custody order ex parte, absent a finding of “immediate harm to the

child.” Ms. Kuehl states that since visitation is a limited form of custody it is

similarly restricted by the section. Ms. Kuehl argues that since the statute

restricting the court’s authority to issue ex parte custody orders was enacted after

the statutes providing general authority to issue ex parte custody and visitation

orders, the limitation effectively repeals the other sections.

But Section 3064, like existing law, would only eliminate the court’s authority

to issue ex parte orders in situations that do not involve domestic violence.

Moreover, Ms. Daughtery argues that Section 3064 is too limiting and that the

authority of a court to issue ex parte custody orders should be expanded to any

case in which the court finds that the order is in the best interest of the child. See

Exhibits p. 16.

In an effort at a compromise solution, the staff proposes to add a cross

reference to Section 3064 in Section 6323. See Fam. Code § 6323 (draft

recommendation at p. 24). Insofar as Section 3064 limits ex parte custody orders

in a situation involving domestic violence, it would then similarly limit the

court’s authority to issue visitation orders. However, if an acceptable

compromise cannot be arrived at, we would be forced to continue the

inconsistency in existing law and allow visitation orders where the parties are

married, but not where they are unmarried.

Procedural Problems Relating to Restraining Orders

The following issues were raised by Judge Harvey. See Exhibits pp. 20-29.

These issues were not included in the Staff Draft of the domestic violence

provisions sent out for comment. The discussion that follows was prepared by

Bob Murphy. (Other issues raised by Judge Harvey concerning Code of Civil

Procedure Sections 527 and 527.6 will be discussed in a future memorandum.)
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Before enactment of the Family Code, the procedural rules of Code of Civil

Procedure Section 527, applicable to orders to show cause (OSCs) and temporary

restraining orders (TROs) in civil actions generally, were incorporated in family

law proceedings. See Civ. Code §§ 4359, 4701.1(d), 7020(a); see also Code Civ.

Proc. § 545. Exceptions to the general rules of Code of Civil Procedure Section 527

that applied only to family law orders were included in the general section. The

new Family Code does not incorporate the general Code of Civil Procedure

provision, but rather the new code has a self-contained scheme for these orders,

drawn from Code of Civil Procedure Section 527. See Fam. Code §§ 240-245.

Judge Harvey describes the following problems in the existing procedural rules

as applied to orders intended to prevent domestic violence.

Minimum Time for Service of Application

When a TRO is issued ex parte, the matter is returnable on an OSC for

hearing within 20 days or, upon showing good cause, 25 days after the date of

the order. See Fam. Code § 242 (draft recommendation at p. 49). Family Code

Section 243 requires the “application” for the order, and supporting affidavits

and points and authorities, to be served at least two days before the hearing.

Although attorneys often prepare a written application for a TRO, it is not

required. 2 California Civil Procedure Before Trial Injunctions § 39.88 (Cal. Cont.

Ed. Bar 1992). The word “application” in Family Code Section 243 was taken

from CCP Section 527. Section 527 requires the complaint to be served, but there

is no express requirement in Section 527 that the application be served. The

requirement that the application be served seems to require that a written

application be made. (An application is included in mandatory Judicial Council

forms for proceedings under the Family law Act, Domestic Violence Prevention

Act, and Uniform Parentage Act. See CRC Forms 1285.20, 1296.15.)

Section 243 should require service of “any other supporting papers filed with

the court” in addition to the affidavits and points and authorities. This would

require service of the application if one is filed, but not otherwise. It would also

require service of an income and expense declaration when filed and would be

consistent with existing practice. See 2 California Civil Procedure Before Trial,

supra , § 3939; Fam. Code § 243 (draft recommendation at p. 50).

Minimum Time for Service of OSC Issued with Ex Parte TRO

Judge Harvey says some sheriffs require service of an OSC and TRO at least

15 days before the hearing, without statutory authority. Unless “application” in
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Family Code Section 243 refers to the OSC, there is no minimum service time for

the OSC required by the Family Code. An OSC is essentially a notice of motion. 6

B. Witkin, California Procedure Proceedings Without Trial § 43, at 358 (3d ed.

1985); 1 California Civil Procedure Before Trial Ex Parte Motions and Orders to

Show Cause  § 10.5 (3d ed., Cal. Cont. Ed. Bar 1992). An OSC without a TRO

appears to be governed by the general 15-day requirement for service of a notice

of motion. See Fam. Code § 210; Code Civ. Proc. §§ 1003, 1005(b). The same rule

appears to apply when a notice of motion for a preliminary injunction (without a

TRO) is used instead of an OSC. 2 California Civil Procedure Before Trial

Injunctions § 39.43 (3d ed., Cal. Cont. Ed. Bar 1992).

When an OSC is issued with a TRO, the practice is to require the OSC to be

served at least two days before the hearing, despite absence of a statutory

requirement. See id §§ 39.39, 39.43. Two days seems like a reasonable minimum

for service of the OSC, since the respondent needs time to prepare for the hearing

and Section 243 also entitles the respondent to one continuance for a reasonable

period. Codifying the two day rule should eliminate any confusion as to the time

required for service. Family Code Sections 242 and 243 should be revised to make

clear that when a TRO has been issued pending a hearing on the OSC, the OSC

must be served at least two days before the hearing. See Fam. Code §§ 242-243

(draft recommendation at pp. 48-50).

Service of TRO. As with the OSC, the statute specifies no minimum time

before the hearing for service of a TRO. The TRO and OSC may be in separate

documents, but are usually in a single document. 2 California Civil Procedure

Before Trial, supra, 39.36; 6 B. Witkin, Provisional Remedies § 297, at 254 (3d ed.

1985). If they are in separate documents, there seems to be no reason why there

should be any minimum service time for the TRO. The purpose of the TRO is to

preserve the status quo pending a hearing. 2 California Civil Procedure Before

Trial, supra, § 39.6. Until the TRO is served, it has no effect — the respondent is

not required to do or refrain from doing anything. There appears to be no harm

in serving the TRO shortly before or at the hearing, or not serving it at all.

Hearing on OSC Despite Void TRO

If a TRO is served but not brought to hearing within the statutory time, the

TRO is void. See Fam. Code § 242 (hearing must be within 20 days from date of

order, absent showing of good cause). Agricultural Prorate Commission v. Superior

Court, 30 Cal. App. 2d 154, 85 P.2d 898 (1938). If the TRO is accompanied by an
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OSC and not brought to hearing within the statutory time, both are void.

McDonald v. Superior Court, 18 Cal. App. 2d 652, 64 P.2d 738 (1937). Judge Harvey

notes the absurdity of making the OSC void just because it is accompanied by a

void TRO, when the OSC could be treated as a notice of motion. The staff agrees,

and would overrule the McDonald  case by statute. This could be accomplished

by revising Section 242 to add a subdivision stating that if the hearing is not held

within the time period the court may still hear the matter, but the temporary

restraining order is unenforceable unless reissued. See Fam. Code § 242(b) (draft

recommendation at p. 49).

STAFF RECOMMENDATION

The staff requests that the Commission approve the draft recommendation for

inclusion in the 1993 Family Code legislation. If it appears that any issue

regarding a change made to resolve inconsistencies in existing law is causing

concern that cannot be resolved, we will restore existing law.

Respectfully submitted,

Pamela K. Mishey
Staff Counsel
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