








MINUTES OF MEETING

C A L I F ORN I A  L A W RE VI SI ON  C OMMI SSI ON

SEPTEMBER 23-24, 1993

SACRAMENTO

A meeting of the California Law Revision Commission was held in

Sacramento on September 23-24, 1993.

Commission:

Present: Sanford M. Skaggs, Chairperson
Daniel M. Kolkey, Vice Chairperson
Arthur K. Marshall
Edwin K. Marzec
Forrest A. Plant
Colin Wied

Absent: Christine W.S. Byrd
Terry B. Friedman, Assembly Member
Bion M. Gregory, Legislative Counsel
Bill Lockyer, Senate Member

Staff:
Present: Nathaniel Sterling, Executive Secretary

Stan Ulrich, Assistant Executive Secretary (September 23)
Barbara Gaal, Staff Counsel (September 23)
Robert J. Murphy, Staff Counsel

Consultants:
Michael Asimow, Administrative Law (September 24)
Edward C. Halbach, Jr., Probate Law (September 23)
Jerry Kasner, Community Property (September 23)

Other Persons:

Catherine Arthur, Prisoners’ Rights Union, Sacramento (September 24)
Gina S. Berry, Prisoners’ Rights Union, Sacramento (September 24)
Steve Birdlebough, Judicial Council of California, Sacramento (September 24)
Herb Bolz, Office of Administrative Law, Sacramento (September 24)
James Browning, Parole Hearings, Department of Corrections, Sacramento

(September 24)
William M. Chamberlain, California Energy Commission, Sacramento

(September 24)
Ted Cobb, State Water Resources Control Board, Sacramento (September 24)
Alex Creel, California Association of Realtors, Sacramento (September 24)
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William B. Eley, Alcoholic Beverage Control Appeals Board, Sacramento
(September 24)

Karl Engeman, Office of Administrative Hearings, Sacramento (September 24)
Margaret Farrow, Office of the Administrative Hearings, Sacramento (September 24)
Jeffrey Fine, Unemployment Insurance Appeals Board, Sacramento (September 24)
Virginia H. Gaburo, State Bar Committee on Administration of Justice, San Diego

(September 23)
Ellen Gallagher, State Personnel Board, Sacramento (September 24)
Gary Gallery, Public Employment Relations Board, Sacramento (September 24)
Don E. Green, State Bar Estate Planning, Trust and Probate Law Section, Sacramento

(September 23)
Robert Hargrove, Legal Section, Department of Motor Vehicles, Sacramento

(September 24)
Bill Heath, California School Employees’ Association, San Jose (September 24)
Robert S. Hedrick, Kahn, Soares & Conway, Sacramento (September 24)
Ellen Johnck, Bay Planning Coalition, San Francisco (September 24)
Heather Mackay, Prison Law Office, San Quentin (September 24)
Melanie McClure, State Teachers’ Retirement System, Sacramento (September 24)
Elizabeth McNeil, California Medical Association, Sacramento (September 24)
Laurel Nelson, Carlsbad (September 24)
Joel Perlstein, Legal Division, California Public Utilities Commission, San Francisco

(September 24)
Dick Ratliff, California Energy Commission, Sacramento (September 24)
Dan Siegel, Office of the Attorney General, Sacramento (September 24)
James Simon, Department of Social Services, Sacramento (September 24)
Thomas J. Stikker, Executive Committee, State Bar Estate Planning, Trust and

Probate Law Section, San Francisco (September 23)
Cheryl Taylor, Criminal Justice Consortium, Sacramento (September 24)
Stan Wieg, California Association of Realtors, Sacramento (September 24)
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MINUTES OF JULY 22-23, 1993, MEETING

The Commission approved the Minutes of the July 22-23, 1993, meeting as

submitted by the staff.

ADMINISTRATIVE MATTERS

Meeting Schedule

The Commission adopted the following meeting schedule.

SCHEDULED

October 1993 Sacramento

Oct. 28 (Thur.) 10:00 am – 5:00 pm
Oct. 29 (Fri.) 9:00 am – 4:00 pm

November 1993 Los Angeles

Nov. 18 (Thur.) 10:00 am – 6:00 pm
Nov. 19 (Fri.) 9:00 am – 4:00 pm

December 1993 Sacramento

Dec. 9 (Thur.) 10:00 am – 5:00 pm
Dec. 10 (Fri.) 9:00 am – 4:00 pm

January 1994 San Francisco

Jan. 20 (Thur.) 10:00 am – 6:00 pm
Jan. 21 (Fri.) 9:00 am – 4:00 pm

TENTATIVE

March 1994 Sacramento

March 24 (Thur.) 10:00 am – 5:00 pm
March 25 (Fri.) 9:00 am – 4:00 pm

May 1994 Sacramento

May 12 (Thur.) 10:00 am – 5:00 pm
May 13 (Fri.) 9:00 am – 4:00 pm

July 1994 Los Angeles

July 14 (Thur.) 10:00 am – 6:00 pm
July 15 (Fri.) 9:00 am – 4:00 pm
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September 1994 Sacramento

Sep. 22 (Thur.) 10:00 am – 5:00 pm
Sep. 23 (Fri.) 9:00 am – 4:00 pm

November 1994 Los Angeles

Nov. 10 (Thur.) 10:00 am – 6:00 pm
Nov. 11 (Fri.) 9:00 am – 4:00 pm

New Topics and Priorities

The Commission considered Memorandum 94-40 and its First Supplement,

relating to new topics and priorities. The Executive Secretary reported that the

Chairperson and Executive Secretary had met September 15 concerning the study

of SCA 3 (trial court unification) with Greg Schmidt of Senator Lockyer’s office,

Steve Birdlebough of the Judicial Council, Judge Warren of the Sacramento

County Superior Court and chair of the Judicial Council study committee on

SCA 3, and Professor Kelso, consultant to the Judicial Council on this matter.

Among the matters discussed were scheduling and budgetary concerns.

The Executive Secretary also reported that a press release was issued

September 21 to try to build up a mailing list that includes persons in addition to

judges. Depending on the response to the press release, the Commission may

solicit input from specific interest groups. There will be a joint interim hearing of

the Senate and Assembly Judiciary Committees on October 8 from 9:00 to 12:00 at

the San Diego Convention Center concerning SCA 3. The Executive Secretary will

attend, some Commissioners may attend, and there will be a transcript prepared.

Steve Birdlebough appeared before the Commission to discuss the

Commission's study of SCA 3. Mr. Birdlebough indicated that the Judicial

Council had adopted its report on SCA 3, which would be available to the

Commission along with the resources of the Administrative Office of the Courts.

He offered their assistance and indicated that representatives from their office

would be attending Commission meetings on the topic.

The Commission concluded that the study of SCA 3 assigned by the

Legislature must receive highest priority to the exclusion of other topics on the

Commission’s agenda. The Commission scheduled monthly meetings until

submission of its report to the Legislature on the constitutional amendments. See

schedule above. At that time the Commission will be in a better position to

determine its scheduling for the statutory implementation of the constitutional
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amendments during the following year. The Commission will solicit input from

judges in the area where the meetings are held. The January meeting in San

Francisco should be at the State Bar building if possible.

During the coming year, as long as trial court unification remains the highest

priority, the Commission and staff will devote only the minimum time necessary

to wrap up existing projects that are nearly complete and to address the

statutorily mandated creditors’ remedies projects that have specific date

deadlines.

The Commission will recommend that a study of the tolling of the statute of

limitations while the defendant is out of state be added to its agenda. The

Commission agreed that the following topics should be deleted from its agenda:

Involuntary Dismissal for Lack of Prosecution

Statutes of Limitation for Felonies

Modification of Contracts

Governmental Liability

Liquidated Damages

Parol Evidence Rule

Pleadings in Civil Actions

LEGISLATIVE PROGRAM

The Commission considered Memorandum 93-41, relating to the

Commission’s 1993 legislative program. The staff reported that the Governor has

not yet acted on any of the bills that are shown as pending on the chart attached

to the memorandum. The Governor has until October 11 to act on these matters.

STUDY D-2.01 – CONFLICTS OF JURISDICTION AND ENFORCEMENT OF FOREIGN
JUDGMENTS

See Study J-2.01.

STUDY F-521.1 — EFFECT OF JOINT TENANCY TITLE ON MARITAL PROPERTY

The Commission considered Memorandum 93-42 and its First Supplement,

along with a Fax Memo from the LA County Bar Association Family Law Section

distributed at the meeting (attached to these Minutes as Exhibit pp. 1-2), relating

to the effect of joint tenancy title on marital property. The Commission directed

the staff to redraft the recommendation with the following revisions.
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§ 862. Transmutation of marital property to joint tenancy

This section should be revised to incorporate the substance of the language in

the Comment that, “An express declaration transmuting marital property to joint

interests in separate property should state that the property or tenure is

converted to joint tenancy or joint interests in separate property, or words to that

effect expressly stating that the characterization or ownership of the property is

being changed.” The section would thus state that the instrument must satisfy

the transmutation statute and should include an express declaration. The

Comment might note that this requirement is an effort to codify the effect of the

MacDonald case on joint tenancy title.

§ 863. Statutory form

The first sentence of the form notice should be in all caps. The first and

second sentences also should refer to “the property described below”.

The description of the impact of joint tenancy on creditors and availability of

credit was made into a separate paragraph and divided into two separate

statements.

The reference to the tax consequences for property that has decreased in value

should be stated as “would ... if” rather than “does not ... unless”.

The last sentence of the notice was revised to state that if you do not want to

give up separate property, you should not sign the declaration and should not

take title as joint tenants.

The State Bar suggested editorial revisions also should be made, but the

declaration should not be made under penalty of perjury.

The reference to “joint interests in separate property” should be revised to

refer to “joint tenancy”. The staff should review the other usages of this phrase in

the recommendation with the thought perhaps of defining a married person’s

joint tenancy interest as separate property, and then referring simply to “joint

tenancy” throughout.

Subdivision (b)—the exculpatory clause—should be revised to immunize a

person from liability solely as a consequence of providing the form. The

explanatory material in the Comment should be moved into the text of the

statute.

The reference in the Comment to providing a married person a copy of the

form was revised to refer to providing a married person “with” a copy of the

form.
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STUDY F-3050.1 — NONPROBATE TRANSFER LEGISLATION REVISITED

The Commission considered Memorandum 93-24 relating to problems that

had been raised concerning the legislation on nonprobate transfers of community

property. The Commission noted that no action was required on this matter at

this time, and took none. The staff indicated that Professor Halbach feels that the

Commission needs to revisit this matter, since there appear to be many concerns

and problems in practice. The Commission will take this up in the future when

time permits after the trial court unification study.

STUDY J-2.01 – CONFLICTS OF JURISDICTION AND ENFORCEMENT OF FOREIGN
JUDGMENTS

The Commission considered Memorandum 93-37 and attached staff draft of

Conflicts of Jurisdiction and Enforcement of Foreign Judgments.  The Commission

decided not to take further action on this subject.

STUDY J-801 – ORDERS TO SHOW CAUSE AND TEMPORARY RESTRAINING ORDERS

The Commission considered Memorandum 93-36 and attached staff draft of a

Recommendation on Orders to Show Cause and Temporary Restraining Orders.  The

Commission made the following decisions:

The Commission approved the staff recommendation to keep the existing 15-

day period within which a hearing must be held on an order to show cause with

a temporary restraining order, but to allow the court to extend this time to 22

days for good cause.

The Commission revised the minimum two-day period before the hearing for

service to require that service be effected either within five days after issuance of

the order or two days before the hearing, whichever is earlier.

The Commission thought perhaps the draft should make clear that where the

term “injunction” is used in Section 527, it means preliminary injunction.  The

Commission thought perhaps the second sentence of Section 527 concerning

service should be clarified and put in subdivision (f) in the staff draft.

The staff should consider whether the language in subdivision (e) of Section

527, permitting the court to hear the matter as though it were a notice of motion

where a hearing is not held within the required time, might better be located in

subdivision (j).  The Commission asked the staff to clarify “the matter,” perhaps

to say “the application for a preliminary injunction.”  The Commission wanted to
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know what, other than plaintiff’s failure to serve, might cause a hearing not to be

held within the required time.

The reference to “affidavits” in subdivision (f) of Section 527 should probably

say “if any,” since a verified complaint may serve the purpose of an affidavit.

Subdivision (i) of Section 527, permitting the court to reissue a temporary

restraining order for lack of service, should probably be revised to say “or if for

any other reason the hearing does not go forward,” the court may reissue.

The authority of the court in subdivision (c) of Section 526.7 to extend the

effect of a temporary restraining order should be tied to the court’s authority in

subdivision (d) to extend the time for hearing.  The reference in subdivision (c) of

Section 527.6 to reissuance of a temporary restraining order should probably be

deleted, since a reissued TRO will be treated as a new order subject to new time

limits.

The term “plaintiff” in subdivision (f) of Section 527.6 is inaccurate, because it

may be the defendant who is seeking protection against harassment and needs a

support person.  The staff should restore the existing reference to a “party.”

The Commission asked the staff to work with the State Bar Committee on

Administration of Justice to arrive at satisfactory language, and to bring back a

revised draft.

STUDY L-521.1 — EFFECT OF JOINT TENANCY TITLE ON MARITAL PROPERTY

See Study F-521.1.

STUDY F-1001 – FAMILY CODE CLEANUP

The Commission considered Memorandum 93-46 and the draft comments

attached to the memorandum. The Commission approved the draft comments

for distribution to legal publishers, subject to technical revisions needed to

correct errors and adjust the comments to conform with bills signed by the

Governor.

STUDY L-3044 – POWER OF ATTORNEY STATUTE

The Commission considered Memorandum 93-43 concerning the

comprehensive power of attorney statute, and the First and Second Supplements

to the memorandum. The Commission approved the draft for distribution as a

tentative recommendation, subject to revision to implement Commission
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decisions. Before the tentative recommendation is distributed, however, the staff

will send a copy of significantly redrafted sections to Commissioners; any

Commissioner who has a concern with the drafting should notify the staff by the

date set, and the matter will be scheduled for consideration at the next

Commission meeting.

The Commission made the following decisions:

Prob. Code § 4101. Priority of provisions of power of attorney

For purposes of clarity and completeness, this section should be revised

substantially as follows:

4101. (a) Except as otherwise provided in this division
subdivision (b), the principal may limit the application of any
provision of this division by an express statement in the power of
attorney or by providing an inconsistent rule in the power of
attorney.

(b) Subdivision (a) does not authorize a A power of attorney to
may not limit the application of statutes a statute specifically
providing that it is not subject to limitation by a power of attorney
or a statute concerning any of the following matters:

(1) Requiring a specific type of warning or notice to be included
in a power of attorney.

(2) Providing operative dates of statutory enactments or
amendments.

(3) Providing execution requirements for powers of attorney.
(4) Providing qualifications of witnesses.
(5) Providing qualifications for of attorneys-in-fact.
(6) Protecting third persons from liability.

Prob. Code § 4122. Requirements for witnesses

A cross-reference to the special witness requirements applicable under

durable powers of attorney for health care should be added to this section:

4122. If the power of attorney is signed by witnesses, as
provided in Section 4121, the following requirements shall be
satisfied:

(a) The witnesses shall be adults.
(b) The attorney-in-fact may not act as a witness.
(c) Each witness signing the power of attorney shall witness

either the signing of the instrument by the principal or the
principal’s acknowledgment of the signature or the power of
attorney.
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(d) At least one of the witnesses shall be a person who is neither
(1) a relative of the principal by blood, marriage, or adoption or nor
(2) a person who would be entitled to any portion of the principal’s
estate at the principal’s death under a will existing at the time of
execution of the power of attorney or by operation of law then
existing.

(e) At least one of the witnesses shall make the following
declaration in substance: “I declare under penalty of perjury under
the laws of California that I am not related to the principal by
blood, marriage, or adoption, and, to the best of my knowledge, I
am not entitled to any part of the principal’s estate at the principal’s
death under a will now existing or by operation of law.”

(f) In the case of a durable power of attorney for health care, the
additional requirements of Section 4701.

Prob. Code § 4150. Modification of power of attorney

This section should be revised as follows:

4150. A principal may modify a power of attorney may be
modified as follows:

(a) In accordance with the terms of the power of attorney.
(b) By an instrument executed in the same manner as a power of

attorney may be executed.
(c) When the principal’s legal representative, with approval of

the court, informs the attorney-in-fact in writing that the power of
attorney is modified or when and under what circumstances it is
modified.

(d) When a written notice that the power of attorney is modified
is filed by the principal or the principal’s legal representative for
record in the county of the principal’s domicile or, if the principal is
a nondomiciliary of this state, in the jurisdiction of the attorney-in-
fact’s domicile last known to the principal, or in the jurisdiction
where any property specifically referred to in the power of attorney
is located.

The Comment to this section should note that subdivision (b) is subject to

contrary provisions in the power of attorney. Subdivisions (c) and (d) are omitted

because the power to modify a power of attorney should be limited to the

principal.

Prob. Code § 4151. Manner of revocation of attorney-in-fact’s authority

This section should be revised as follows:
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4151. As between the principal and attorney-in-fact, the
authority of an attorney-in-fact under a power of attorney may be
revoked as follows:

(a) In accordance with the terms of the power of attorney.
(b) When the principal informs the attorney-in-fact orally or in

writing that the attorney-in-fact’s authority is revoked or when and
under what circumstances it is revoked.

(c) When the principal’s legal representative, with approval of
the court, informs the attorney-in-fact in writing that the attorney-
in-fact’s authority is revoked or when and under what
circumstances it is revoked.

(d) When a written notice that the attorney-in-fact’s authority is
revoked is filed by the principal or the principal’s legal
representative for record in the county of the principal’s domicile
or, if the principal is a nondomiciliary of this state, in the
jurisdiction of the attorney-in-fact’s domicile last known to the
principal, or in the jurisdiction where any property specifically
referred to in the power of attorney is located.

A provision should be added to this section or elsewhere providing that the

principal may revoke the power of attorney itself by a writing. The staff should

consider redrafting this section, in conjunction with related sections, to separate

the concepts of revocation of the power of attorney, revocation of the attorney-in-

fact’s authority, and the effect of notice given to the attorney-in-fact or a third

person.

Prob. Code § 4152. Termination of authority of attorney-in-fact

This section should be revised as follows:

4152. (a) Subject to subdivision (b), an attorney-in-fact’s
authority under a power of attorney is terminated by any of the
following events:

(1) Expiration of the term In accordance with the terms of the
power of attorney.

(2) Extinction of the subject or fulfillment of the purpose of the
power of attorney.

(3) Revocation of the attorney-in-fact’s authority under the
power of attorney by the principal , as provided in Section 4151.

(4) Death of the principal, except as to specific authority
permitted by statute to be exercised after the principal’s death.

(5) Removal of the attorney-in-fact.
(6) Resignation of the attorney-in-fact.
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(7) Incapacity of the attorney-in-fact, except that a temporary
incapacity suspends the authority of the attorney-in-fact only
during the period of the incapacity.

(8) Dissolution or annulment of the marriage of, or legal
separation of, the attorney-in-fact and principal, as provided in
Section 4153.

(9) Death of the attorney-in-fact.
(b) An attorney-in-fact or third person who does not have notice

of an event that terminates the power of attorney or the authority of
an attorney-in-fact is protected from liability as provided in
Chapter 4 (commencing with Section 4300).

This section should also be reviewed to make sure that it is consistent with other

provisions concerning the attorney-in-fact’s authority.

Prob. Code § 4155. Validity of instrument for other purposes

This section should be deleted.

Prob. Code § 4207. Resignation of attorney-in-fact

This section should be revised as follows:

4207. (a) An attorney-in-fact may resign by any of the following
means:

(1) If the principal is competent, on giving notice to the
principal.

(2) If a conservator has been appointed, on giving notice to the
conservator.

(3) On written agreement of a successor who is designated in
the power of attorney or pursuant to the terms of the power of
attorney to serve as attorney-in-fact.

(3)
(4) Pursuant to a court order.
(b) This section is not subject to contrary provisions in the

power of attorney.

The procedural provisions (e.g., Section 4941) should provide for a petition for

resignation of the attorney-in-fact, perhaps with notice to the public guardian.

The authority of the court should be circumscribed in a case where the attorney-

in-fact has not expressly agreed in writing to act under Section 4230(c).

Prob. Code § 4262. Limited power of attorney
This section should be revised as follows:
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4262. Subject to this article, if a power of attorney grants limited
authority to an attorney-in-fact, the attorney-in-fact has the
following authority:

(a) The authority granted in the power of attorney, as limited
with respect to permissible actions, subjects, or purposes.

(b) The authority granted by statute, except as limited in the
power of attorney.

(c) The authority incidental, necessary, or proper to carry out
the granted authority.

Prob. Code § 4609. Health care

This section should be revised as follows:

4609. “Health care” means any care, treatment, service, or
procedure to maintain, diagnose, or treat an individual’s physical
or mental condition and includes decisions affecting the principal
after death, including the following:

(a) Making a disposition under the Uniform Anatomical Gift
Act, Chapter 3.5 (commencing with Section 7150.5) of Part 1 of
Division 7 of the Health and Safety Code.

(b) Authorizing an autopsy under Section 7113 of the Health
and Safety Code.

(c) Directing the disposition of remains under Section 7100 of
the Health and Safety Code.

The effect of this revision is to preserve existing law. The authority to make

anatomical gifts, authorize autopsies, and direct disposition of remains would

remain in Section 4720. The statute should not limit the existing authority to

make such decisions pursuant to other instruments.

Prob. Code § 4703. Requirements for printed form of durable power of
attorney for health care

Subdivision (b) of this section should be revised as follows for conformity

with the general substantive rules on execution:

(b) The printed form described in subdivision (a) shall also
include the following notice: “This power of attorney will not be
valid for making health care decisions unless it is either (1) signed
by two qualified adult witnesses who are personally known to you
and who are present when you sign or acknowledge your signature
or (2) acknowledged before a notary public in California.”
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Prob. Code § 4941. Petition as to powers of attorney other than durable powers
of attorney for health care

See the discussion of Section 4207 supra.

Prob. Code § 4922. Jurisdiction over attorney-in-fact

This section should be revised as follows:

4922. Without limiting Section 4921, a person who acts as an
attorney-in-fact under a power of attorney governed by this
division is subject to personal jurisdiction in this state with respect
to matters relating to acts and transactions of the attorney-in-fact
performed in this state, performed for a domiciliary of this state, or
affecting property or a principal in this state.

Prob. Code § 4923. Venue

This section should be revised as follows to provide an order of priority in

determining venue:

4923. The proper county for commencement of a proceeding
under this part is as follows shall be determined in the following
order of priority:

(a) The county in which the principal resides or is temporarily
living.

(b) The county in which the attorney-in-fact resides.
(c) A county in which property subject to the power of attorney

is located.
(d) Any other county that is in the principal’s best interest.

Prob. Code § 4940. Petitioners

This section should be revised as follows:

4940. A petition may be filed under this part by any of the
following:

(a) The attorney-in-fact.
(b) The principal.
(c) The spouse of the principal.
(d) A relative of the principal.
(e) The conservator of the person or estate of the principal.
(f) The court investigator, referred to in Section 1454, of the

county where the power of attorney was executed or where the
principal resides.

(g) The public guardian of the county where the power of
attorney was executed or where the principal resides.
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(h) A treating health care provider, with respect to a durable
power of attorney for health care.

(i) A person who is requested in writing by an attorney-in-fact
to take action.

(j) Any other interested person or friend of the principal.

STUDY L-3050.1 — NONPROBATE TRANSFER LEGISLATION REVISITED

See Study F-3050.1.

STUDY L-3056 — MISCELLANEOUS PROBATE ISSUES

The Commission considered Memorandum 93-44 presenting miscellaneous

probate issues for resolution. The Commission noted that it would be unable to

consider these matters in the immediate future in light of the demands of the trial

court unification study. Representatives of the State Bar Probate Section present

at the meeting inquired whether there would be any problem with them

addressing some of these issues. The Commission indicated they should feel free

to do so.

STUDY N-100—ADMINISTRATIVE ADJUDICATION

The Commission considered Memorandum 93-45 and its First Supplement,

relating to comments on the tentative recommendation on administrative

adjudication. The Commission also considered Memorandum 93-47 analyzing

comments received concerning the first portion of the tentative recommendation.

The Commission received at the meeting letters from the Alcoholic Beverage

Control Appeals Board, the Bay Planning Coalition, the California State

Personnel Board, and the Public Employment Relations Board, copies of which

are attached to these Minutes as Exhibit pp. 3-12.

The staff summarized the tenor of the letters that had been received. The

Commission noted that due to the demands of the trial court unification study, it

would not be submitting a final recommendation on administrative adjudication

in the 1994 legislative session. Moreover, it is unlikely the Commission will be

able to get back to the topic of administrative adjudication before February 1994

at the earliest. The Commission expressed appreciation to the private sector

representatives present at the meeting, and urged their attendance more

regularly when the Commission takes these matters up again so that the
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Commission will have the benefit of a perspective in addition to that provided by

the state agencies.

The Commission made decisions concerning the following issues on the

tentative recommendation.

Preliminary Part

The inaccuracies in the preliminary part noted in Memorandum 93-47 should

be corrected.

§ 610.010. Application of definitions

The concern of OAL about this provision was noted.

§ 610.190. Agency

The Comment should be expanded to clarify the rules on action by divisions

within an agency.

§ 610.310. Decision

The Comment should be corrected as noted in the memorandum.

§ 610.350. Initial pleading

This section should be recast as a definition. An initial pleading is an action

by an agency that commences a proceeding, and includes the matters listed in the

section, as well as an application.

The section is potentially confusing in instances where an administrative

hearing is triggered by a request by a private person. The staff should attempt to

draw this provision in such a way that it is more workable for various agencies.

§ 610.940. Adoption of regulations

The Commission considered whether review by OAL should be eliminated

for adoption of variant procedural regulations authorized under the

Administrative Procedure Act. A number of persons representing private

organizations indicated they felt OAL review was important to keep government

regulations in check. OAL indicated it would be willing to consider simplifying

procedures, but not eliminating review.

The Commission discussed the possibility of eliminating the necessity

requirement for adopting regulations under the Administrative Procedure Act.

This may be particularly useful where the agency is merely codifying existing

practice or readopting existing regulations.
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An alternative approach could be to rebuttably presume that the regulations

satisfy all requirements unless objected to by a person.

The Commission requested its staff to confer with Herb Bolz of OAL and Dick

Ratliff of the California Energy Commission, along with anyone else particularly

interested in this problem, concerning appropriate means to expedite adoption of

regulations under this act. The staff should report back with a proposed

resolution.

The Commission also requested the staff to review the default rules that are

subject to variance by regulation to see whether some of them might not be

modified or even eliminated, so as to avoid the need for agencies to adopt variant

regulations. This might be done in the context of reviewing the statute as a whole

to see whether some agencies might not be exempted from it and the statute

tightened up.

§ 641.110. When adjudicative proceeding required

Subdivision (a) was revised to eliminate application of the statute to an "other

adjudicative proceeding" required by the Constitution or by statute. The statute

should only apply to hearings, and those should be limited to "on the record"

hearings.  Professor Asimow will make an effort to draft language to clarify the

meaning of "on the record hearing" so that the application of the statute can be

readily determined.

Professor Asimow has provided language for the Comment that could be

useful. In addition, the Commission will seek to the extent possible to specify in

individual statutes providing hearings which ones are required to be conducted

under the Administrative Procedure Act.

In this connection, the staff should consider whether Skelly hearings might not

be added to the list of hearing types for which the informal hearing procedure

may be used.

In connection with agency requests for exemption from the new statute, the

Commission decided it will schedule a session to review exemption requests.

Interested persons from the private sector should be informed when the

exemption requests will be considered.

STUDY N-202 — JUDICIAL REVIEW OF AGENCY ACTION (SCOPE OF REVIEW)

The Commission considered Memorandum 93-31 and its First and Second

Supplements, along with a letter from the California State Employees Association
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(copy attached to these Minutes as Exhibit pp. 13-14), relating to the scope of

judicial review of agency action. The Commission made the following decisions

concerning issues raised in the materials.

§ 652.560. Review of agency fact finding

After discussing the various review standards set out in the memorandum,

and after hearing concerns about applying substantial evidence review in local

agency determinations where fundamental rights are involved and in legislative

factfinding such as that made by the Public Utilities Commission, the

Commission concluded that substantial evidence review should be the standard

applicable to decisions made under the new Administrative Procedure Act

unless the agency head changes a fact finding by the presiding officer, in which

case independent judgment review would be applied. This rule would govern

decisions where the APA is used voluntarily as well as where it is applied by

statute. The existing standard of review for other administrative decisions would

not be changed.

§ 652.570. Review of agency exercise of discretion

Subdivision (a)(1) was deleted. The reference to an action inconsistent with

the an agency’s regulation was deleted from subdivision (a)(2), and the

remainder of the discussion in subdivision (a)(2) was removed from the section

to the Comment. In subdivision (a)(3), the word “otherwise” was deleted.

In subdivision (b), the last clause was deleted.

The standard for review of rulemaking set out in Government Code Section

11342.2 should be looked at in connection with this provision.

Professor Asimow offered some suggested explanatory language for

inclusion in the Comment. See Exhibit p. 15.

§ 652.580. Review of agency procedure

The reference to motivation by an improper purpose was deleted from

subdivision (a)(2).

§ 652.580. Review of agency procedure

Subdivision (j) might be revised to refer to personal assistants “other than

assistants described in Section 643.340”.

Subdivision (k) might be revised to refer to a record “of” an ex parte

application or some other more appropriate phrasing.
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■ APPROVED AS SUBMITTED
■ APPROVED AS CORRECTED
(for corrections, see Minutes of next meeting)

Date

Chairperson

Executive Secretary
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