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Subject: Study L-1030 - Disposition of Small Estate Without Probate
{Comments of Richard S§. Kinyon)

Attached to this memorandum is a copy of a suggested revisions of

the tentative recommendation relating to disposition of a small estate

without probate, received from Richard S. Kinyon of San Francisco.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary



SEP @7 ‘90 12:4D P.1

lst Supp. %o Memo 90-95 Study L-1030

MORRISON & FOERSTER
ATTORNEYS AT LAW

13 CALUCHUNTA STREET
SAN FRANCISCO, A M104-2875

TELEPHONE <4151 677-7000
FACSIMILE (415) 677-7522

PLEASE USE FELT-TiP PEN TG COMPLETE THIS FORM

(FACSIMILE FORM AND COVER SHEET )

‘ Nama:
TO'l MoFo Office: = Denver ' =1 Palo Alto

o - Hong Kong 3 Los Angeles O Walnut Creek |
{ 3 London 2 New York 3 washington, D.C. :
: a3 Tokyo =1 Orange County
|
| Name: ROBERT_T. MURPHY TIT |, STAPE (QuNSE L
| Fimm: CAUE oW REVN CDMMISSION

10: Fax Number: Hisw), yqy-i§27
| Main or Confisming Number: {145y 49y ~[335

| Preparer of this slip has confirmed that fax number given is correct ; /WQ_ 1 P
‘ {Comvp. # / Initials}

| Name: RICHARD s. KiINYOM

- We are ransmitting a total of i pages including this cover letter.

FROM: :
i Date: -1 -0 Time:

IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL THE SENDER AS SOON AS
POSSIBLE AT (415) 677-70 3% .

If confidential treatment is requested, indicate name and telephone number of pevson who
should be contacted to receive this transmission.

Name: Phone: { }

Comments: _Re Me€morandum 90-45 - S uggestes Rewvis100S

Sender: Importanl! Put charge number on back of this farm. 490 G1506



SEP B7 ‘98 12:41

A
A

7081

W

10 DISPOSITION OF SMALL ESTATE WITHOUT PROBATE

retirement plan to survive the decedent, and disclaimer of insurance or
retirement benefits by the beneficiary.
Probate Code § 13006 {(amended). Successor of the
decedent

SEC. 4. Section 13006 of the Probate Code is amended to
read:

13006. “Successor of the decedent” means:

(a) If the decedent died leaving a will, the sole beneficiary
or all of the beneficiaries who succeeded to a particular item

of property of the decedent under the decedent’s will. For the
purposes of this part, the rrustee i
decedent's-lifetime is a beneficiary u the decedent’s will if

theu'ustsucceedstothepanicularimnofpmpertyunderﬂw
decedent’s will.

(b} If the decedent diedwithoutawi]l‘,tlwsolbpersonoraﬂ
of the persons who succeeded to the particular item of
property of the decedent under Sections 6401 or 6402 or, if
the law of a sister state or foreign nation governs succession to
the particular item of property, under the law of the sistar state
or foreign nation.

Comment, Section 13006 is amended to delete the language which

preciuded the trustee of 2 testamentary rust from using the procedures
under this part This deletion allows the trustee of a testamentary trust
created in the decedent’'s will to act on behalf of the trost. Thia permits
mnummwmamm“mmmuypmcedmwhaempmouding
is being or hag been conducted in California for administration of the
deccdent’s estate of where the decedent's personal representative has
consented to use of the procedure. See Sections 13101(a)4),
13108(a)(2), 13150(b), 13200(a)(7).

Probate Code § 13051 (amended). Guardians,

conservators, trustees, custodians, sister state personal
representatives

SEC. 5. Section 13051 of the Probate Code is amended to
read: : - '
13051. For the purposes of this part:

P.2
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guardian or conservator of the estate of a person
entitled to any of the decedent’s properrynmyactonbehalfof

the person without authorization or approval of the court in
whlch the guardianship or conservatorship proceeding is

“mmﬂeeofamtmmmﬁ-ﬁem
mnyactonbehn]fofﬂnumt.

Wbmrevuhoﬂ the custodian may act on
behalf of the beneficiary until such time as the custodianship
terminates.

(d) A sister state personal representative may act on behalf
of the beneficiaries as provided in Chapter 3 (commencing
with Section 12570) of Part 13 of Division 7.

Coommant. Subdivision (b) of Section 13051 is amended to eliminate
mcmnmmmemmbemmmm:

the decedentswityto act on behalf of the
trustee to tse 3 small estate summary procedure where Seodi
bemgorhasbeencondncmdmcmfnmuforadminhmﬁonofthe
decedeny’s esmate or where the decedent’s persomal representative has
consented to use of the procedure. Sce Sections 13101(a)4),
13108(a)2), 13150(b), 13200{a)(7). See also Section 13006.
Probate Code § 13101 (amended). Furnishing affidavit or

declaration

SEC. 6. Section 13101 of the Probate Code is amended to
read: |

13101. (a) To collect money, receive tangible personal
property, or have evidences of a debt, obligation, interest,
right, security, or chose in action transferred under this
chapter, an affidavit or 2 declaration under penalty of perjury
under the laws of this state shall be fumished to the holder of
the decedent’s property stating ail of the following:

P.3
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(1) The decedent’s name.

(2) The date and place of the decedent’s death,

(3) “At least 40 days have elapsed since the death of the
decedent, as shown in a certified copy of the decedent’s death
certificate attached to this affidavit or declaration.”

(4) Eisher of the following, as appropriate:

(A) “No proceeding is now being or has been conducted in
California for administration of the decedent’s estate.”

(B) “The decedent’s personal representative has consented
in writing to the paymen, wansfer, or delivery to the affiant or

declarant of the property described in the afidavit or
declarariop,'; -
(5) grosi¥value G decedent’s real and personal

property in California, excluding the property described in
Section 13050 of the California Probate Code, does not
exceed sixty thousand dollars ($60,000),”

{G)Adescﬁptionofthepmpeﬂyofthedecedmﬂmistobe
paid, transferred, or delivered to the affiant or declarane,

(7) The name of the successor of the decedent (as defined in
Section 13006 of the California Probate Code) w0 the

(8} Either of the following, as appropriate;

(A) “The affiant or declarant is the smccessor of the
decedent (as defined in Section 13006 of the California
Probate Code) to the decedent’s interest in the described
property.”

(B) “The affiant or declarant is anthorized under Section
13051 of the California Probate Code to act on behaif of the
successor of the decedent (as defined in Section 13006 of the
California Probate Code) with respect to the decedent's
intesest in the described property.”

(9) “No other person has a right to the interest of the
decedent in the described property,” -

F.4
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(10) “The affiant or deciacant requests that the described
property be paid, delivered, or transferred to the affiant or
declarant.”

(11) “The affiant or declarant affirns or declares under
penalty of perjury under the laws of the State of California
that the foregoing is true and correct.”

{b) Where more than one person executes the affidavit or
declaration under this section, the statements required by
subdivision (a) shall be medified as appropriate to reflect that
fact.

(c) If the particular item of property to be transferred under
this chapter is a debt or other obligation secured by a lien on
real property and the instrument creating the lien has been
recorded in the office of the county recorder of the county
where the real property is located, the affidavit or declaration
shallsaﬁsfythzrequjrenmtsbothofthissacﬁonandsm
13106.5.

(d)Acanﬁedcopyofﬂwdecedunsdealhcemﬁcmshaﬂ
be attached to the affidavit or declaration.

P.3

; (e) If the Berson——or=persons=execuiing—ig or W
v declardf clainfunder the decedent's will, alcopy of the will '
shall be attached to t I

it or declaration.
( 2)PPIthe decedent’s personal represemative has consented to

the affiam or declarant, a copy of the consemt( shail be
attached to the affidavit or declaration.

Comment. Subdivision (e) is added to Section 13101 to require that a
copy of the decedent's will be attached to the affidavit or declaration if
the person or persons executing the affidavit or declaration claim under
the decedent’s wiil, This makes Section 13101 consistent with Section
13200.

Sulxiivision (a)}{4) is revised and subdivision (£) is added to reflect the
new authorization for the decedent’s personal represeniative to conseat (o
use of the affidavit procedure, notwithstanding that an estate proceeding

|

is pending or has been conducted in this state. See Section 13108(a)2).

mMM qﬁm«u

the payment, transfer, or delivery of the described property 1o - Ppsow/
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13108. (a) The procedure provided by this chapter may be
used only if me one of the following requirements is satisfied:

(1) No proceeding for the administration of the decedent’s
estate is pending or has been conducted in this state.

(2) The decedent's personal representative consents in
writing. 10 the payment, transfer, or delivery of the property
described in the affidavit or declararion pursuant (0 this
chapter.

(b) Payment, delivery, or transfer of a decedent’s property
pursuant to this chapter does not preciude later proceedings
for administration of the decedent’s estate.

Comment. Subdivision (a}2) is added to Section 13108 10 permit use
of the procedure provided by this chapter, notwithstanding that an estate
proceeding is pending or has been conducted in this state.

Probate Code § 13111 (amended). Restitution if estate
proceeding commenced or on request of personal
representative :

SEC, 9. Section 13111 of the Probate Code is amended to
read:

13111. (a) Subject to subdivisions (b), (c), (d), and (e}, if
proceedings for the administration of the decedent’s estate are
commenced in this state, or if the decedent’s personal

_ representative has. consented to the payment, transfer, or
delivery of the decedeny’s property under this chapter and the
personal representasive later requests that the property be
restored to the estate, each person to whom payment, delivery,
or transfer. of the decedent’s property is made under this
chapter is liable for:

(1) The restitution of the property to the estate if the person
still has the property, together with the net income the person
received from the property.

(2) The restitution to the estate of the fair market vaiue of 0, 44 w ’1
the property-if the person se-lesiastshas the property, together —
with {A) the net income the person. received from @\ o

¢
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property and (B) interest on the fair market value of the

property from the date of disposition at the rate payable on a

money judgment. For the purposes of this subdivision, the 4

“fair market value of the property” is Wefaismmarketevaies’ KA nnil
weipagh as of the time of the disposition of the property, of the ™~

property paid, delivered, or transferred to the person under
this chapter, excluding any liens and encumbrances on the
property at that time.

(b) Subject to subdivision (c) and subject to any additional
liability the person has under Sections 13109 to 13112,
inclusive, if the person fraudulently secured the payment,
delivery, or transfer of the decedent’s property under this
chapter, the person is Liable under this section for restitution to
the decedent’s estate of three times the fair market value of the
property. For the purposes of this: subdivision, the “fair
matket value of the property” is :
as of the time the person liable under this subdivision presents
the affidavit or declaration under this chapter, of the property
paid, delivered, or transferred to the person under this chapter,
excluding the amount of any liens and encumbrances on the
property at that time.

(¢) The property and amount required to be restored to the
estate under this section shail be reduced by any property or
amount paid by the person to satisfy a liability under Section
13109 or 13110,

(d) An action to enforce the liability under this section may
be brought only by the personal representative of the estate of
the decedent. In an action to enforce the liability under this
section, the court's judgment may enforce the liability only to
the extent necessary to protect the interests of the heirs,
devisees, and creditors of the decedent.

{¢) An action to enforce the liability under this section is
forever bamred three years after presentation of the affidavit or
declaration under this chapter to the holder of the decedent’s
property, or three years after the discovery of the fraud,
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13154. (a) If the court makes the determinations required
under subdivision (b), the court shall issue an order
determining (1) that real propesty, to be described in the order,
of the decedent is property passing to the petitioners and the
specific property interest of each petitioner in the described
property and (2) inistrot :
isneeewsary if the petition so requests, that personal property,
{0 be described in the order, of the decedent is property
passing to the petitioners and the specific property interest of
each petitioner int the described property.

(b)Thecomtmaymakeanorderundertmssection only if
the court makes all of the following determinations:

(1) The gross value of the decedent’s real and personal
property in this state, excluding the property described in
Section 13150, does not exceed sixty thousand dollars
($60,000).

(2) Not less than 40 days have elapsed since the death of the
decedent.

(3) Whichever of the following is appropriate:

{A) Nopmceedingisbemgurhasbeencondnctedinthis
state for administration of the decedent’s estate.

(B) The decedent's personal representative has consented o9
vesising 10,use of the procedure provided by this chapter.

(4) The reat property described in the order is property of
the decedent passing to the petitioner,

(¢c) If the petition has attached an inventory and
appraisement that satisfies the requirements of subdivision (b)
of Section 13152, the determination required by paragraph (1)
of subdivision (b} of this section shall be made on the basis of
the verified petition and the attached inventory and
appraisement, unless evidence is offered by a person opposing
the petition that the gross value of the decedent’s real and
personal property in this state, excluding the property
described in Section 13150, exceeds sixty thousand dollars
($60,000).

P.8
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(9) *“The affiant is the successor of the decedent (as defined
in Section 13006 of the Probate Code) and to the decedent’s
interest in the described property, and no other person has a
superior right to the interest of the decedent in the described

(10) “The affiant declares under penalty of perjury under the
law of the State of California that the foregoing is true and
correct.”

(b) Por each person executing the affidavit, the affidavit
shall contain a notary public's centificate of acknowledgment
identifying the person. |

(c) There shall be attached to the affidavit an inventory and
appraisal of the decedent’s real property in this state,
excluding the real property described in Section 13050, The
form, comtent, and manner of making the inventory and
appraisal of the real property shall be as set forth in Part 3
(commencing with Section 8800) of Division 7. The appraisal
shall be made by a probate referee selected by the affiant from
those probate referees appointed by the Controller under
Section 400 to appraise property in the county where the real

é o ::, e14:)(:.at¢=d. _ ;; /c . .

under the decedent’s will, aicopy of the will shall be attached

to the affidavic.
(!Be A certified copy of the decedent’s death certificate shall
be attached to the affidavit. (¥ the deceden’ﬁ:i personal N
. . . o
representative has consented iw-wiidingy 10) use of the 5.0 Jor f]
procedure provided by this chapter, a copy of the consenisha WW
be attached to the affidavit.
() The affiant shall personally serve or mail, postage
prepaid, a copy of the affidavit and attachments to any person
identified in paragraph (4) of subdivision (a). .
Comment. Section 13200 is amended 10 recognize that the decedent’s
personal representative may consent to use of the procedure provided by
shis chapter, notwithstanding that an estate proceeding is pending or has
been conducted in this state. See Section 13210.

) s presadio o pam i
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Probate Code § 13206 (amended). Restitution if estate
proceeding commenced or on request of personal
representative

SEC. 17. Section 13206 of the Probate Code is amended to
read:

13206. (a) Subject to subdivisions (b), (c), (d), and (e), if
proceedings for the administration of the decedent’s estate are
commenced, or if the decedent’s personal representative has
consented 1o use of the procedure provided by this chapter
and the personal representative later requests that the
property be restored (o the estate, cach person who is
designated as a successor of the decedent in a certified copy of
an affidavit issued under Section 13202 is liable for:

(1) The restitution to the decedent’s estate of the property
the person took under the certified copy of the affidavit if the
person still has the property, togetherwi.ththenetincomethe
person received from the property. -

(2) The restitution to the decedent’s estate of the fa:rma.tket
value of the property if the person no longer has the property,
together with (A) the net income the person recetved from the
property prior to disposing of it and (B) interest from the date
of disposition at the rate payable on 2 money judgment on the

. fair market value of the property. For purposes of this
L/ paragraph, the “fair market value of the property” is i
mascot-value-vateeyl as of the time of the disposition of the
property, of the property the person took under the certified
copy of the affidavit, excluding the amount of any liens and
encumbrances on the property at the time the certified copy of
the affidavit was isyued,

(b) -Subject to subdivision (d), if the person fraudulently
executed or filed the affidavit under this chapter, the person is
liable under this section for restitution to the decedent’s estate
of three times the fair market value of the property. For the
purposes of this subdivision, the “fair market value. of the

property” Wf the time the

F.18
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cettified copy of the affidavit was issued, of the property the
person took under the certified copy of the affidavir,
excluding the amount of any Liens and encumbrances on the
property at that time.

(c) Subject to subdivision (d), if proceedings for the
administration of the decedent’s estate are commenced and a
person designated as a successor of the decedent in a certified
copy of an affidavit issued under Section 13202 made a
significant improvement to the property taken by the person
under the certified copy of the affidavit in the good faith belief
that the person was the successor of the decedent to that
property, the person is liable for whichever of the following
the decedent’s estate elects:

(1) The restitution of the property, as improved, to the estate
of the decedent upon the condition that the estate reimburse
the person making restitution for (A) the amount by which the
improvement increases the fair market value of the property
restored, as of the time of restitution, and (B) the
amount paid by the person for principal and interest on any
liens or encumbrances that were on the property at the time
the certified copy of the affidavit was issued.

(2) The restoration to the decedent’s estate of the fair market
value Gf the property, vd!d as of the time of the issuance of
the cenified copy of the affidavit under Section 13202,
excluding the amount of any liens and encumbrances on the

property at that time, together with interest on the net amount
at the rate payable on a money judgment mnning from the
date of the issuance of the certified copy of the aifidavit.

(d) The property and amount required to be restored to the
estate under this section shall be reduced by any property or
amount paid by the person to satisfy a liability under Section
13204 or 13208.

(e) An action to enforce the liability under thxs section may
be brought only by the personal representative of the estate of
the decedent. In an action to enforce the liability under this




