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Memorandum 90-80

Subject: Study L-644 - Recognition of Trustees' Powers ({Comments on
Tentative Recommendation)

This memcorandum reviews comments we have received on the Tentative
Recommendation Relating to Recognition of ITrustees' Powers (March
1990). A copy of the tentative recommendation is attached. Also

attached as exhibits are nine letters from interested persons.

Summary of Reactions

All writers who expressed an opinion on the merits of the proposal
supported it. While no one expressed opposition teo the substance of
the proposal, twoe writers did not believe the problem deserved
legislative attention. Three persons do not helieve the proposal goes
far encugh and would expand its sanctions to cover recognition of
powers expressly provided in the instrument.

Two persons approved the tentative recommendation without any
other comments and we have not repreoduced their letters: Joseph E.
Tinney of San Franclsco, Margaret R. Recisman of Oakland ("“excellent"),
Henry Angerbauer expressed no view because he had had no helpful

experience in this area.

Is There a Problem?

Departing from our usual practice, the Commission asked in the
Letter of Transmittal, whether those reviewing the tentative
recommendation had experienced any problems in acceptance of statutory
trustees' powers that needs a legislative solution. Three persons did
not think there was a real problem:

John &G. Lyons of San Francisco reported that he had not
experienced a situation involving assertion of a power not explicitly
set forth in the trust, and therefore could not assess whether the
problem reported is significant. (Exhibits at 1.) Thomas R. Thurmond

of Vacaville reports few problems, except occcasicnal difficulties with




east coast stock transfer agents, and 1s "not at all convinced that
additional legislation 1s needed." (Exhibits at 2.) However, he
concludes that the tentative recommendation is acceptable if
legislation is desirable. Wilbur L. Coates of Poway reports that he
has not encountered the problem, but believes that the proposal would
be helpful to a trustee. (Exhibits at 6.)

Six other commentators explicitly or implicitly believe there is a
problem worth addressing legislatively:

Paul H. Roskoph of Palo Alto writes that it 1s a “great
frustration to have entities within and outside California fall to
acknowledge a clear statement of California law with respect to
trustees powers and procedures to transfer assets.” (Exhibits at 3.)
He thinks that the proposed law "should assist to enforce the existing
law."

Alan D, Bonapart of San Francisco reports that he almost never
relies on statutery powers, so the tentative recommendation would not
have been relevant in his practice. (Exhibits at 4.) However, he
suggests that the proposal "could encourage me and other drafters of
documents to make greater use of the statutory powers in order to take
advantage of the enforcement mechanism provided for in proposed Section
18105."

See also the comments of Alvin G. Buchignani of San Francisco
(Exhibits at 7), Michael J. Anderson of Sacramento (Exhibits at 8),
Irwin D. Goldring of Los Angeles (Exhibits at 9), and Frank M. Swirles
of Rancho Santa Fe ("particularly pleased") (Exhibits at 10).

Application to Express Powers
Three commentators ralse an issue that was not considered during

the preparation of this tentative recommendation. Alvin G. Buchignani
of San Francisco urges that draft Section 18105 be applied to express
powers a8 well as statutory powers. {Exhibits at 7.) Irwin D.
Goldring alsc believes that draft Section 18105 should apply to both
statutory powers and powers expressed in the instrument, since a higher
“"ganctity" should not be given powers which happen to be statutory.
(Exhibits at 9.) This issue is also touched on by Alan D. Bonapart

where he suggests that draft Section 18105 might encourage reliance on




instead of express powers, to take advantage of the proposed
enforcement mechanism. (Exhibits at 4-5.)

¥hen this tentative recommendation was considered, the Commission
approved the proposal as limited only to statutory powers, since this
was the concern expressed by the person whose letter initiated this
topic. The proposal might be too broad if it is applied to powers in a
uniquely phrased and perhaps lengthy trust instrument. The statutory
powers are standard and fairly brief. However, as noted by these
commentators, there is an Inconsistency in providing greater
enforcement of statutory powers than powers specified in the trust
instrument. Mr. Bonapart suggests that this difference might Encourage
intentional reliance on the statutory powers. (Exhibits at 4-5.) It
should be understood, however, that the limitation of Section 18105 to
statutory powers does not have any direct relationship to what is in
the trust instrument. The trust may specifically incorporate the
powera by reference, may repeat them verbatim, or may repeat their
substance and include much greater detail, Whether the trust is silent
or repetitive, does not affect the ability of the trustee to rely on
Section 18105 to encourage acceptance of existence of a statutory
power. There is mo particular reason why an attorney should change his
or her drafting practices in this regard.

Ideally, from the perspective of the trustee (and presumably the
gettlor and beneficiaries), the section should cover both statutory
powers and other powers conferred by the trust, Some third persons,
however, may see a big difference between determining whether the
action falls within a well known statutory power and the burden of
reviewing a lengthy +trust document and interpreting unfamiliar
language. The problem can be resolved if third persons would rely on
the protecticn provided by Section 18100, but apparently some third
persons are unwilling to do so. (Another possible approach to the
problem is discussed in the next part of this memorandum.)

The staff believes that the proposed section will be less
controversial if 1t 1s limited to statutory powers, but that it would
be more potentlally useful to trustees if expanded. On balance the
staff would not expand the scope of this section, but does not feel
strongly about it. An expanded provision could read as follows:



Probate Code § 18105 (added). Liability for unreasonable
refusal to accept exercise of trustee's power

18105. If a third person dealing with a trustee
unreascnably refuses to accept the exercise of a trustee's
power provided in Article 2 (commencing with Section 16220)
of Chapter 2 of Part 4 of Division 9 or in the trust
instrument, the third person is 1liable for costs and
attorney's fees incurred in any action or proceeding
necessary to confirm the existence of the statutery power.

Comment. Section 18105 is a new provision intended to
make more effective the statutory grant of trustees'’ powers.
See Sections 16200(b) (statutoery powers granted, except as
limited by trust instrument), 16220-16249 (statutory powers
of trustees). This section alsc applies to powers conferred
by the trust instrument. See Section 16200 (a). A third
person is liable under this section only where the refusal to
accept the existence of the trustee's statutesy power is
unreasonable. Thus, for example, a third person is not
liable under this section where a—guestion—arises —eoncorning
a—povwer—granted —only —in-the-trust—inetrument,—or-where there
is legitimate doubt about whether the trust instrument
contains a limitation on the exercise of one of the statutory
powers set forth in Sections 16220-16249,

Reliance on Affidavit or Declaration of Trustee

Alvin G, Buchignani suggests another poasibility for dealing with
the reluctance of third persons, particularly those who seek to avoid
examining the trust instrument. (See Exhibits at 7.) He suggests
protecting third persons who act reascnably and in good falth by
adopting an affidavit scheme like that applicable to durable powers of
attorney:

To accomplish this, a third person should be entitled to rely
on a certificate of the trustee that he has and is properly
exercising a particular power, whether or not such power is
expressly set forth in the instrument, and whether or not the
instrument expreasly prohibits the exercise of such power.

The purpese of the affidavit wunder Section 5 of the Uniform
Durable Power of Attorney Act (Cal, Civ. Code § 2404) was to prove
continuance of the power in the face of the possibility that the
principal had died or had revoked the power. The staff's recent review
of power of attorney leglslation throughout the United States indicates
that there Is a trend tc expand the function of this affidavit and to
provide greater protection to third persons relying on it in good




faith, in an effort to make powers of attorney more effective, (See
Memorandum 90-85 on the agenda for the July meeting.) An interesting
result of the affidavit feature in UDPA is that power of attorney law
has leapfrogged trust law in this regard. It seems odd that a
trustee's powers ghould be less reliable or acceptable than the powers
of an attorney in fact. The staff believes that trustees' powers
should have equal or greater rellability and that it makes sense to
apply an affidavit procedure to trustees.

An affidavit provision for trustees could be added to Probate Code
Section 18100:

Prob., Code § 18100 (amended). Protection of third person
dealing with trustee

18100. {a) With respect to a third person dealing with
a trustee or assisting a trustee in the conduct of a
transaction, 1f the third person acts in good faith and for a
valuable consideration and without actual knowledge that the
trustee is exceeding the trustee's powers or improperly
exercising them:

£a) (1) The third person is not bound to inquire whether
the trustee has power to act or is properly exercising a
power and may assume without inguiry the existence of a trust
power and its proper exercise.

£b3 (2) The third person is fully protected in dealing
with or assisting the trustee just as 1f the trustee has and
is preoperty exercising the power the trustee purperts to
exercise.

{b) A third person who acts in good faith reliance on an

affidavit executed by the trustee stating that the trustee is
qualified and has power to act and is properly exercising the
power is fullv protected ag provided in subdivision (a).

Comment, Subdivision (b) of Section 18100 is mnew and is
drawvn from the affidavit provision applicable to powers of
attorney. See Civ, Code § 2404, Subdivision (b) supplements
the protection of third persons provided in subdivislion (a).
Failure to require an affidavit under subdivision (b) does
not affect the protection provided by subdivision (a), and no
inference as to whether a third person has acted in good
faith should be drawn from the failure to request an
affidavit from the trustee.

Another consideration 1s whether an affidavit procedure should
work with draft Section 18105 or replace it. Generally, a set of
remedies is preferable to one, since different pecple respond in
different ways to different types of carrots and sticks. In other
words, the staff favors using both approaches.

_5—




There is also a question of timing to he considered. The power of
attorney provisions may be substantially revised in the course of our
comprehensive power of attorney statute. For the sake of consistency,
it would make sense to wait until the terms of the power of attorney
provision are set before extending it to trusts. On the other hand, if
there is an immediate problem, it is desirable to extend the affidavit
feature to trusts now, either in terms similar to the power of attorney
provision (Civ. Code § 2404) or in some other form. This approach
would likely entail a later revision for consistency with the form of
the affidavit provision as eventually revised in the comprehensive
power of attorney statute, This second step could be done in the form
of a conforming revision to the power of attorney statute,

The staff 1s uncertain whether, if approved, this type of
provision should be offered in the 1991 1legislative session. It
appears noncontroversial, but it seems a bit premature if consistency
with the power of attorney 1s desired. On balance, the staff would add
the affidavit amendment to the recommendation and include it in the
1991 legislative program, since it is unknown what the eventual outcome

of the power of attorney statute may be.

Respectfully submitted,

Stan Ulrich
Staff Counsel
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VAUGHAN, PAUL & LYONS

1418 MILLS TOWER HAY 04 mﬂ

220 BUSH STREET

SAN FRANCISCO 94104 RECitv i

48] aga-1423

FAX: (415) 392-2308

May 3, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Tentative Recommendation
relating to Recognition of
Trustees' Powers

Gentlemen:

In my practice, I do not recall an instance
where a third party obstinately refused to recognize
a trustee's power to do scmething where the trust
document set forth that power. I have had no experi-
ence with the assertion of a power not explicitly set
forth in the trust decument. Therefore, I cannot say
the problem addressed is significant.

Very truly yours,
. /a" B
% gy
,ngLLé§?C§?% A
Jgin G. Lyons 7

JGL:car
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LAW OFFICES OF
THOMAS R. THURMOND

ATTORNEY AT LaW 8 Uw oy, COmMN
419 MASON STREET. SUITE 118 ,
VACAVILLE, CALIFORNIA 95688 MAY 0 8 1990
Thomas R. Thurmond
Truman H. Vance (707 448-4013 RECeyy Ep

May 7, 1990

California Law Review Commission
4000 Middlefield Road, Ste. D-2
Palo Alto, CA 94303-4739

Re: Tentative Recommendations

Recognition of trustees' powers

I have encountered very few problems involving the recognition of
trustees' powers by third parties. The only area of occasional
difficulty that I have seen involves some securities transfer
agents, mainly on the east coast. Even in those cases I have
been able to secure cooperation by advising the transfer agent's
legal counsel of the appropriate California statutes. Therefore
I am not at all convinced that additicnal legislation is needed
in this area. However, if the consensus of practitioners is that
such legislation is desirable, the tentative recommendations
appear to be acceptable.

Compensation of counsel in quardianship and conservatorship
proceedings

This recommendation clarifies an area that sometimes can cause
confusion for clients and/or courts. I believe the recommended
changes are helpful in clarifying the law.

Disposition of small estate without probate

I endorse these recommendations which continue the enactment of
legislation designed to help dispose of small estate with minimal
legal cost to the heirs and beneficiaries.

Thank you for allowing me to comment on these recommendations.

Yours very truly,

=

Thomas R. Thurmond
Attorney at Law

TT/mat
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FENWICK, DAVIS & WEST MAY 09 1390
A LAW PANTHNERSHIP INCLUDING

TELEPHONE PROFEASICNAL CORPORATIONS E1l ED

(415) 494-0600 TWO PALO ALTC SOUARE lsat;t N!S‘I'CREET Ngn'ruw:s'r
CABLE: MAYFIELD . SWTE 650

TELEX: 345583 PALO ALTO, CALIFORNIA 64306 WASHINGTON, D.C. 20038

FACSIMILE: {202} 46823-8300

[A1S) A0 1417 « [415) AKT-036] May 8 ’ 1l 990

California Law Revision Commission
4000 Middlefield Reoad, Suite D2
Palo Alto, CA 94303

Re: Probate Code Revision Proposals

Gentlemen:

Thank you for forwarding your tentative recommendations
relating to:

(1) Recognition of trustees' powers;
{(2) Disposition of small estate without probate: and

(3) Compensation of counsel in guardianship and
conservatorship proceedings.

It is a great frustration to have entities within and
outside California fail to acknowledge a clear statement of
California law with respect to trustees powers and procedures
to transfer assets. Your proposal should assist to enforce the
existing law. Obviously, when dealing with title companies,
they still have the right to say "shop elsewhere" if their
internal procedures are not satisfied.

The proposal regarding compensation of counsel seems
appropriate, although I do not personally get involved in those
proceedings.

Disposition of small estate without probate will
appropriately enhance the ability to deal with estates and
insurance policies where probate is otherwise not required or
where these procedures can accelerate action. A continuing
practical problem remains where property, outside probate
jurisdiction, is required to adequately cover debts, taxes or
expenses associated with the probate. Nevertheless, I believe
this procedure is an improvement to the current authority for
non-probate administration. I hope these matters will all be
submitted to the legislature and implemented.

Very truly yours,

MM&

Paul H. Roskoph

PHR/1532
/ 3



“emo 90-80

' BANCROFT
AVERY

&
MALISTER

Attorneys at Law

60] Montgomery Street
Suite 900
San Prancisco, CA g4in

415/788-8855
Fax: 415/3979915
Cable Address BAM

Waknut Creek Office:
500 Ygnacio Valley Road
Suite 370

Walnut Creck, CA 94506

415/256-8200
Fax: 415/945-8932

JAMES R.BANCROFT
OF COUNSEL

James H. MCALISTER
LutHER J. AYERY
ALAN D BONAPART
Noaman A.ZILBER
Eomonp G. THiEDE
Rozert L.DunN
JAMES WiSNER
SANDRA J. SHAPIRO
GEORGE R.DirxEs
Boyp A.BLACKBURN, JR
DEenN1s O. LEUER
RosgRrT L. MILLER
Jorn $. McCLINTIC
ARNOLD 5. ROSENBERD
JorN R. BANCROFT
REBECCA A THOMPSON
LEWIS WARREN

Joun L. KOENIG

M. KiMaaLL HETTENA
RoNKALD 5. KRraAVITZ
ForzesT E. FANG
HELEN OLIVE MILOWE
Lead R.WEINGER
MIcHABL G. SCHINNER
Davip R. MEDLIN

LeoNARD W, ROTHSCRILD.JR.

ZXHIBITS Study L-644

Ch LA DEY, cOMM™N

MAY 10 1930

n!(il'in

Our FILE NUMBER
May 8, 1990

P74.2-11

California Law Revision Commission
4000 Middlefield Road, Suite D=2
Palo Alto, CA 94303-4739

Tentative Recommendations:

Disposition of Small Estate Without Probate;
Compensation of Counsel in Guardianship and
Conservatorship Proceedings;

Recognition of Trustees' Powers

I support all three of the Tentative Recommendations,
dated March 1590.

The following comments refer only to the proposed
addition of Probate Code Section 18105 (Recognition
of Trustees' Powers):

l. You have invited comment on the guestion of
whether or not "in the experience of those
commenting on this tentative recommendation, this
problem is a significant cne that merits a
legislative solution.”

2. In my practice I almost never rely upon statutory
powers. Hence, it is my experience, the
legislative solution would not have been useful
in the past.

3. The legislative proposal could encourage me and
other drafters of documents to make greater use
of the statutory powers in order to take
advantage of the enforcement mechanism provided
for in proposed Secticn 18105.

4. There is an analogy, I believe, to your recently
proposed measure for adoption of the Uniform
Statutory Power of Attorney Act. 1In that aAct
there is somewhat of an enforcement mechanism
{one that is easily avoided by knowledgeable
financial institutions). My current thinking is
that I will revise my forms of durable power of
attorney to use the statutory form, with



May 8, 1990
Page 2

additions, in order to provide my clients with

the opportunity to use the enforcement mechanism.

Adoption of proposed Section 18105 might cause

some of us to do the same with trust instruments.
Thank you.

Sincerely yours,
S

’/"‘
§ ————
- !’ s -

Alan D. Bonapart

ADB:ah
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WILBUR L. COATS MAY 10 1990

ATTORNEY AND COUNSELOR AT LAW RECEIVED

TELEPHONE (619) 748-6512

May 8, 19%0

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-473%9

In re: Tentative Recommendations relating to:

Recogniticn of Trustees' Power
Disposition of Small Estate Without Probate
Compensation of Counsel in Guardianship Conservator Proceedings

Cear Administrator:

I concur in the tentative recommendations of the Commission concerning
the three areas set forth above.

I do not have any experience with third parties unwillingness to rely
on automatic statutory powers under the revised Trust Law. However, I
believe specific reference to liability for refusal to accept the
trustee's powers as defined in the statutes will be helpful to =z
trustee.

As to Disposition of Small Estate Without Probate. I had a situation
where a probate was commenced only to find that the only need for the
probate was to obtain property that could have been transferred by the
Affidavit procedure if probate had not been initiated. Therefore, I
believe the tentative recommendation as set forth by the Commission
will provide for greater flexibility in dealing with small estate
distribution without probate. Often the person designated as Personal
Representative in a small estate is not kxnowledgeable concerning the
decedent's property. It is only after Letters are issued and the
property inventoried that it is determined the Affidavit procedure is
applicable in lieu of probate.

Respectfully submitted,

i N M

Wilbur 1. Coats

6

12759 Poway Road, Suite 104, Poway, California 92064
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Memo 90-80 EXHIBITS Study L-644
MAY 10 1990
A1IVvIN (. BUCHIGNANI
ATTORNEY AT LAW RELEIVED
ASSOCTATED WITH 300 MONTGOMERY STREET, SUITE 450
JEDEIEIN, GREEN. SPRAGUR & BISHOP SAN FRANCISCO, CA 84104-19008
FAX 415 421-5658 415) 421-5850

May 9, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Recognition of Trustees' Powers

Ladies & Gentlemen,

I approve of the purpose of the proposed legislation.
However, I would like to see it somewhat expanded, to include
not only the issue of unreascnable refusal to accept the
exercise of a power provided by law, but also the
unreasonable refusal to accept the exercise of a power
specifically described in the trust instrument.

There is a "Catch-22" element in the existing law that
should also be addressed. Existing law actually encourages
third persons not to examine a copy of a trust instrument.
If they examine the instrument, and fail to find the desired
power, or see language which may appear to limit the desired
power, they may have "actual knowledge" that the Trustee is
exceeding the Trustee's powers or improperly exercising them.
If they refuse to examine the trust instrument, they may be
in a better position to claim the benefits of Probate Ccde
§18100. Even then, factual issues as to "actual knowledge"
could always be created in particular cases.

I would like to see third parties protected, sco long as
they act reasonably and in good faith, whether thev have a
copy of the trust instrument or not. To accomplish this, a
third person should be entitled to rely on a certificate of
the trustee that he has and is properly exercising a
particular power, whether or not such power is expressly set
forth in the instrument, and whether or net the instrument
expressly prohibits the exercise of such power.

Very sinc ly,

Alvin chighani
AGB/pzg
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Law Offices of
Michael J. Anderson, Inc.
77 Cadillac Drive, Suite 260
Sacramento, California 953825

(916) 921-6921

FAX {916) $21-9697
Michael J. Anderson

A LAW REV. COMM'N
#AY 15 1990

RECEIVED
May 11, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D=2
Palc Alto, CA 94303-4739

To whom it may concern:

I have no comment regarding the Compensation of Counsel in
Guardianship and Conservatorship Proceedings. I would be in favor
of it.

In respect to recognition of Trustees’ Powers, I am in favor of
it. I think it is an extremely good provision to have. I would
also recommend broadening the expansion of this concept into the
area of Durable Power of Atteorney. Banks many times refuse to
honor such deocuments.

I have no comment on the Disposition ©f Small Estate Without
Probate. I am in favor of the suggested changes.

Thank you very mnuch.
Sincerely, -

- ', \..
A NS
Py e N

TCHAEL J. .ANDERSON

MIA/fa v
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0 LAW BBV, N
irwiN D. GOLDRING o

ATTORMEY AT LAW MAY 2 1 1990

IBAS CENTURY PARK EAST, SUITE 350
LOS ANGELES, CALIFORNIA S0067
TELEPWONE !2i3) 55i-0222
TELECCOPIER (213) 277-7903

RECEIvED

May 17, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Re: Tentative Recommendation: Recognition of
Trustees' Powers

Gentlemen:

I have read and considered the above tentative recommendation and
believe that it is a positive step.

I would 1like to see the legislation expanded to cover the
situation where a third party unreasonably refuses to recognize a
trustee's powers as set forth in the document as well as in the
statute. Since powers need not be 1limited to those in the
statute, it seems to me only to make sense that so long as the
powers are in the document, or the statute, the third party
should be required to recognize either without giving certain
sanctity to those which happen to be statutory.

Thank you for your consideration.

truly yours,

IRWIN D. G
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FrankK M. SWIRLES MAY 211930

_avw CORPORATION

g C EIVED
May 17, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Re: Tentative Recommendations on

Disposition of Small Estates without Probate
Recognition of Trustees' Powers
and
Compensation of Counsel in Guardianship and
Conservatorship Proceedings

Gentlemen:

This is to advise that I have reviewed the subject and find them

to be satisfactory. I am particularly pleased with the Recogni-
tion of Trustees' Powers recommendations.

Verg/tfﬁié yours, ;
e j
D A
) ; .
' T L.

Frank M. Swirleés

10



STATE OF CALIFORNIA

CALIFORNIA LAW
REVISION COMMISSION

TENTATIVE RECOMMENDATION

relating to

Recognition of Trustees' Powers

March 1990

This tentative recommendation is being distributed so interested persons will be
advised of the Commission’s tentative conclusions and can make their views
known to the Commission. Conunents sent to the Commission are a public record,
and will be considered at a public meeting of the Commission. 1t is just as
important to advise the Commission that you approve the tentative recommendation
as it is to advize the Commission that you believe it should be revised.

COMMENTS ON THIS TENTATIVE RECOMMENDATION SHOULD BE
RECEIVED BY THE COMMISSION NOT LATER THAN JUNE 1, 19%0.

The Commission ofien substantially revises tentative recommendations as a
result of the comments it receives. Hence, this tentative recommendation is not
necessarily the recommendation the Commission will submit to the Legislature.

Caurornia Law Revision ComMIssION
4000 Middiefield Road, Suite D-2
Palo Alto, California 94303-4739
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STATE OF CALIFORNUA GEORGE DEUKMEJWN, Governor

CALIFORNIA LAW REVISION COMMISSION
4000 MIDDLEFIELD ROAD, SUNTE -2

PALO ALTO, CA 543034739

{415) 4941335

EDWIN ¥. MARZEC

CHAIRPERSON
ROGER ARNEBERGH

Vick CHamPeRaon
BION M. GREGORY
ASSEMBLYMAN ELIHU M. HARRIS
SENATOR BILL LOCKYER
ARTHUR K. MARSHALL

Letter of Transmittal

This tentative recommendation wouid make a third person liable for
costs and attorney’s fees incurred by the trustee in court proceedings to
confirm the existence of a statutory power where the third person
unreasonably refuses to accept the existence of the power.

The Commission is informed that some third persons are unwilling to
rely on the automatic statutory powets, despite the Trust Law provisions
relieving the third person from liability and any duty of inquiry. The
Commission is interested in leaming whether, in the experience of those
commenting on this tentative recommendation, this problem is a
significant one that merits a legisiative solution,

This recommendation is made pursuant to Reseclution Chapter 37 of
the Statutes of 1980.
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RECOMMENDATION

The Trust Law provides a set of statutory powers that are
automatically granted a trustee, except to the extent that the
powers are limited in the trust instrument.! This automatic
powers scheme avoids the need to repeat the statutory powers
in the trust instrument.

The Trust Law protects third persons who deal with the
trustee in good faith and for value and without actual
knowledge that the trustee is exceeding the trustee’s powers or
exercising them improperly.? The Trust Law focuses on the
trustee’s duty to exercise powers consistently with fiduciary
principles, rather than on the question of whether a power has
been granted by the trust, as under former law.> The statute
makes clear that the third person does not have a duty to
inquire into the existence or manner of exercise of the power.*

These elements of the Trust Law seek to improve the
efficiency of transactions between trustees and third persons
and to avoid the expense and delay that result from the need to
petition for court confirmation of the existence of a power.

1. Prob. Code §§ 162000b), 16220-16249.

2. Probate Code Section 18100 provides:

18100. With respect to a third person dealing with a trustee or assisting
a trustes in the conduct of a transaction, if the third person acts in good faith
and for a valuable consideration and without actual knowledge that the
trustee is exceeding the trustee’s powers or improperly exercising them:

(a} The third petson is not bound to inquire whether the trustee has
power o act or is properly exercising a power and may sssume without
inguiry the existence of a trust power and its proper exercise.

(b) The third person is fully protected in dealing with or assisting the
trustee just as if the trustee has and is propery exercising the power the
trustee purports to exercise.

3. Ses former Civ. Code § 2267; former Prob. Code § 1120.2. Under former law,
the trustee had only the powers conferred by the trust instrument snd » few statutory
powers, unless additional powers were granted by the court. See Recommendation
Propoging the Trust Law, 18 Cal. L. Revision Comm'n Reports 501, 543 (1986).

4. Protecting persons acting in good faith in transactions with o trustee brings tmst
law into conformity with modem developments in the law applicable to negotiable
instruments, securities, and bank accounts. See Recommendation Proposing the Trust
Law, 18 Cal. L. Revision Comm’n Reports 301, 593 & n.374 (1986).
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However, the Commission is informed that this purpose is
being thwarted in some cases by overly cautious third persons
who are unwilling to rely on the automatic statutory powers
and the relief from liability and any duty of inquiry provided
by the Trust Law. Accordingly, the Commission recommends
that the Trust Law be revised to provide that a third person
who unreasonably refuses to accept the exercise of a statutory
trustee’s power is liable for costs and attorney’s fees incurred
in proceedings necessary to obtain court confirmation of the
power.

PROPOSED LEGISLATION

The Commission’s recommendation would be effectuated
by enactment of the following measure:

An act to add Section 18105 to the Probate Code, relating to
trusts.

The people of the State of California do enact as follows:

Probate Code § 18105 (added). Liability for unreasonable
refusal to accept exercise of statutory trustee’s power

SECTION 1. Section 18105 is added to the Probate Code,
to read:

18105. If a third person dealing with a trustee unreasonably
refuses to accept the exercise of a trustee’s power provided in
Article 2 (commencing with Section 16220) of Chapter 2 of
Part 4 of Division 9, the third person is liable for costs and
attomey’s fees incurred in any action or proceeding necessary
to confirm the existence of the statutory power.

Comment. Section 18105 is a new provision intended to make more
effective the statutory grant of trustees’ powers. See Sections 16200(b)
(statutory powers granted, except as limited by trust instrument), 16220-
16249 (statutory powers of trustees). A third person is liable under this
section only where the refusal to accept the existence of the trustee’s
statutory power is unreasonable. Thus, a third person is not liable under
this section where a question arises concerning a power granted only in
the trust instrument, or where there is legitimate doubt about whether the

trust instrument contains a limitation on the exercise of one of the
statutory powers set forth in Sections 16220-16249.



