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Second Supplement to Memorandum 90-72

Subject: Study N-103 - Administrative Adjudication (Gentral Panel—-
views of agencies and others)

Attached to this memorandum are letters concerning the concept of
using central panel hearing officers for various agencies. The letters
include comments from the following agencies:

Coastal Commission, California

Corporations, Department of

Franchise Tax Board

Health and Welfare Agency
Social Services, Department of
Health Services, Department of
Developmental Services, Department of
Rehabilitation, Department of
Statewide Health Planning and Development, Office of
Aging, Department of
Unemployment Insurance Appeals Board, California
Employment Development Department
Emergency Medical Services Authority

0il and Gas, Division of

Public Employment Relations Board

Public Utilities Commission

State Board of Equalization

State Personnel Board, California

Transportation, Department of

Water Resources, Department of

Also 1included are comments from the following administrative law
Judges:

Moore, Barbara D. (Agriculture Labor Relations Board)
Schlossberg, David (Department of Soclal Servicesa)
Sobel, Thomas {Agriculture Labor Relatlons Board)
Wolpman, Jim (Agriculture Labor Relations Board)
Wyler, Paul {Unemployment Insurance Appeals Board)

Because of the volume of material and the shortness of time, the

staff has not prepared an analysis of these letter for this meeting.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary



STATE OF CALIFORNIA-~THE RESOURCES AGENCY GECRGE DEUKMENIAN, Gormor
CALIFORNIA COASTAL COMMISSION

431 HOWARD STREET, 47 FLOOR
SAN FRANCISCO, CA 94105
(415) 543-8333

May 29, 1990

Edwin X. Marzdec

Chairperson

california Law Revision Commission
400 Middlefield Road, Suite D-2
pmlo Alto, CA  94303-4739

Dear Mr. Marzdec:

1 am responding to the California Law Revision commission's proposal
that state agency hearings be conducted by an administrative law judge
enployed by the Office of Administrative Hearings (OAH}. Based on over
savanteen years experience with the (oastal Commission and other State
agencies, I would strongly oppose the proposal, Requiring all Coastal
Cosmission hearinge to be conducted by an ALJ would be inefficient,
extremely costly, add unnecessary and unwarranted red tape to an already
complex process, and would cause hardships and delays for members of the
public, develooment permit epplicants, other public agencies and especially
local govermments.

In your letter of May 3 you set forth several reasons to BUpport use of a
central panel of administrative law judges to conduct adnuinistrative
hearings. 1 questicn gevaral of those arguments as baing essentially
gelf-gerving and not based on fact. Siwply having an ALJ conduct a hearing
does not guarantee fairness. More importantly, administrative hearings
neld without an ALJ can and do, with some exceptions, 1 am sure, assure
fairness. I stromgly believe that the hearings of many agercies (a.g. the
(pastal Commission, the San Franclsco nay Conservation and Development
commismion, the Coastal Conservancy) provide relatively more fairness
pecauge they are less formal, less structured, more easily understood,
casier to participate in without the need to be represented by an attorney
and less costly than are ALJ hearings. In my view, the assumptions
implicit in the argument that only hearings conducted by an ALJ) can provide
fairness are not warranted.

Additional arguments in support of the proposal include aconomic savings,
greater professionalization of the AlJ corps, and a record of success. 1
am convinced using ALJs for Coastal Commission hearings will significantly
{ncrease the costs of such hearings to the State of california, local
governments, the public wishing to participate in the process and permit
mpplicants, The coastal Commission currently conducts dozens of public
nearings at each of its monthly meetings (each mecting usually lasts four
days)., These hearings are conducted without the formality of
administrative Procedure Act procedures such A8 CrOSS examination or formal
introduction of evidence. Obviously, using ALJs for asuch hearings together



Mr. Pdwin K. Marzdez
. page Two

with APA procedures would substantially lengthen the time needed ko conduct
them and would make them much more ezpensive.

aAs to the purported rationale of “"professionalization®, 1 suggest that as
veneficial as that may be for reasons of benefit to the individual ALJs,
this is not a good reason to embark on a costly, new procedural path with
few, if any, real general public benefits., Finally, as to the record of
success, I would question that conclusion as well. Certainly the use of
ALJs from the Office of Administrative Hearings by the Agricultural Labor
Relations Board in the '70s during that agency's start-up period proved to
be a dismal failure. I am certain that like the ALRB, if such a
requirement were to be imposed on the Coastal Commission it would have to
add hearing officers to its own staff, The specialized knowledge recuired
to implement the land and water use policies of the Coastal Act ara so
unique that using CAH hearing officers would be unworkable.

In conclusion, I sincerely believe this proposal lacks merit. T would hope
the Law Revision Commission will identify ways to simplify administrative
procedures and not find ways to make them more costly and cumbersome. 1T
could expand on all the points made here if that is necessary. Suffice it
to say, 1 hope this proposal is given a quiet but expeditiocus burial,

Bincere
PETER M,
Executive Director

cc. Members, California Coastal Qommission
Alan pPendleton, ED, BCIC
Peter Grenell, EQ, Coastal Conservancy

04791



STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor
DEPARTMENT OF CORPORATIONS @

CA LAW REV. COMM'N
IN REPLY REFER TO:

MAY 3 0 1990 ILE NO:

RECILIIVYID

May 29, 195%0

Edwin K. Marzec, Chair

California Law Revision Commission
4000 Middlefield Road

Palo Alto, CA 94303-473%

Re: Proposal to Create Central Panel of Administrative Law
Judges

Dear Mr. Marzec:

This letter is in response to the proposal to be considered by
the california Law Revision Commission concerning the creation of
a single administrative law judge corps under the jurisdiction of
the Office of Administrative Hearings. While the Department of
Corporations currently utilizes the services of the Office of
Administrative Hearings under the various laws administered by
it, in one instance under the Corporate Securities Law of 1968
the Commissioner of Corporations is expressly authorized to
approve the terms and conditions of a securities issuance or
exchange in what is called a "Section 3(a) (10) hearing"
authorized by the federal Securities Act of 1933. Section

3(a) (10) provides an exception from the federal securities
registration requirement under the Securities Act of 1933 where
the approval of the transaction is subject to a fairness hearing
by a state or federal court or governmental authority authorized
by law to grant such approval. Specifically, Section 25142 of
the Corporations Code establishes this hearing authority as
exclusive to the Commissioner of Corporations as the state
securities law administrator. Accordingly, if the Office of
Administrative Hearings is to be authorized to preside over all
hearings, an exception should be made for the above-described
hearings under the Corporate Securities Law of 1968.

Very truly yours,

mr"-"é/[-(f’

WILLI KEREFICK
Assistant Commissioner
(916) 322-3633

WK: kw
LOS ANGELES 90010 SACRAMENTO95814-3660 SAN DIEGO 92101-3697 SAN FRANCISCO 34102-5389
3700 WILSHIRE BOLLEVARD 1115 IMhSTREET 1350 FRONTSTREET 1390 MARKET STREET

(213) 736-2741 (916) 445.7205 {619) 2377341 {415)557-3787



STATE OF CALIFORMIA

FRANCHISE TAX BOARD

SACRAMENTO, CALIFORNIA 8847

May 30, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Attention: Edwin K. Marzec
Chairperson

RE: Conduct of Administrative Hearings

Dear Mr. Marzec:

Your letter of May 3, 1990, to State Controller and Chairman of
the Franchise Tax Board, Gray Davis, concerning administrative
law judges holding all adminlistrative hearings in California has
been referred to me for reply.

As Executive Officer of the Franchise Tax Board, I believe
implementation of this proposal would be less beneficial to
taxfayers and the State than our current system. At present, an
individual or corporate taxpayer may protest a proposed increase
in tax liability and have a hearini before an agency
representative, The assigned hearlng officer is specifically
educated in the complexity of the applicable tax law. He or she
ig also aware that all taxpayer information is required by
statute to be kept confidential. 1In addition, these hearings are
generally conducted by department personnel working at seventeen
District Offices throughout California and at our out-of-state
facilities in New York, Chicago and Houston. In 1988 some 36,000
protests were filed. Although many protests are resolved without
a hearing, the more difficult cases usually require a conference
of some sort. Therefore, considering the factors of educatiocnal
specialization, confidentiality of information, geographical
demands and number of hearings, it would appear that substituting
a corps of administrative law judges for the current system could
result in higher costs and a possible reduction in the quality of
service due the taxpaying public.

A key reason cited in your letter advocating centralization is
that a neutral hearing officer can help achieve both fairness and
the appearance of fairness. Under our present system, fairness

o
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is a quality required on the part of the Franchise Tax Board. It
is a "regquirement" because a taxpayer who is dissatisfied with
the results of a department hearing can statutorily appeal that
decision to another agency, the California State Board of
Equalization. As an independent adminiatrative body, that
Board's review and appellate function dictates that all
departmental decisions be based solely on the proper application
of the tax law.

The quality of fairness and neutrality of department hearing
officers has been further aided by the recent passage of the
raxpayer's Bill of Rights. Revenue and Taxation Code § 21008
specifically provides that an employee of the Franchise Tax Board
cannot ba evaluated based upon additional tax assessments or
collections. Therefore, a career path is not impeded by any
adverse decision rendered by a hearing officer of this agency.
Furthermora, past statistics reflect that a significant number of
audit determinations are reversed or revised at the hearing
gfficgr level, an additional indication that hearing officers are
as free.

The concept of a central panel of administrative law judges may
be appropriate for some state agencies, It does not, however,
provide any significant advantages that would justify
substituting it for the process now in place regarding
administrative hearings held by the Franchise Tax Board.

Very truly yours,

z .
éﬂ H. Goidberg

Executive Qfficer

cc: Gray Davis
State Contreoller



AEORAR DRUKMEBJIAN, Gavarnor STATE OF CALIFORNIA

HEALTH and WELFARE AGENCY
OFFICE OF THE SECRETARY
1600 NINTH STREET, ROOM 460
Sacramento, California 95814
{916) 445-6951

O LY nev. comarny
MAY 30 1990 -

MAY 3 0 1990

RECRIVED

Edvin K. Marzec

Chaivperecn :

California Law Revisicon Comission
4000 Middlefisld Road, Suits D=2
Falo Alte, CA 54303

Daar Mr. Marzac:

I sm writing in response to your May 3, 1990 letter regarding the
proposal which would require all administrative agency hearings to e
corducted by the 0ffice of Administrative Hearings in the Department of
Gararal Services.

The Health and Welfare Agency is opposed to this propossl of
conaolidating all hearings to the Office of Administrative Hemrings. The
intent of such a comolidation is t2 be oummerndsd. However, we balisve
that. tha systams wa ocorvwtitly imve in place result in hearirgs being
cerductad mxpaditicously. In addition these hearings mxe conducted by
impartial, sffective mxperts in a varisty of fislds, We imve attachad
individual respcnses from the Depariments within cur Agency which detalls
the specific reascns for ox opposition.

We sppreciate the opportunity to comment on this proposal, please keep me

informed on the Comiseion's recommendations. If you have any further
quaations, pleese contact John Repey, Deputy Sscretary at (916) 445-0198.

=

cC: See et page
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California Unsmpioyment Insutwnce Appeals Board
Depurtment of Aging '

Department of Developmental Sexvices
Departmant of NHamlth Services

Department of Rehabilitation

Departmant of Social Setvices

Emergency Madical Services Autherity
Esploymant Davelopment Department

Office of Statewide Health Planning



STATE OF CALFORNIA—HEALTH AND WELPARE AGENCY

e e o S EEEEEEEEEE————
DEPARTMENT OF SOCIAL SERVICES
T4 P Street, M.8, 17-50, Saoramento, CA 95814 @

May 23, 1990

Edwin K, Marzec

Chairpersen

California Lew Revision Commisaion
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303

Dear Mr., Marzeo:

I am writing in response to your May 3, 1990 letter regarding the
proposal to remove all agency Administrative Law Judges (ALJs) to
a central panel,

The Department of Sccial Services (D33) is opposed to the
reassignment of ALJ3s employed by the agency to s centrel panel.
While the qurrent central panel that exists in the 0ffice of
Administrative Hearings (OAH) works well for our licensing
natters, we do not believe that D38 ALJs who hear publie
aasistance cases should be removed to a central panel.

One of tha major ressons we are opposed to this proposal is based
on the nature of public assistance cases and the unigue system
which has heen established by Goldberg v. Kelly and federal law,
Public Aasistance cases differ from other administrative law
areas in several reaspects: 1) it iz a poverty lavw area and for
this reason private attorneys rarely handle such cases; claimants
appsar unrepresented in approximately 90% of the hearings; 2) the
D83 15 the Bifigle atate agency responsible for the fulfillment of
the hearing provisions set forth in federal regulationas; 3) the
hearings are required by Goldberg v. Kelly to be informal and
"tailored to the capmcities and circumstances of those who are to
be heard,” and 4) becausa claimants may be destitute, disputea
must be resclved in a speedy manner. Fedsral and state lawa
require that all hearing requests be scheduled for hearing and a
decision issued within 90 days of the filing date., 1In Food Stamp
cases, & 60~day requirement exiasts.

Az a result of this unique system, public assistance cases have
been exempt from many of the central panels created in other
states. TFor example, when the central panel was created in
Minnesota, the agency that conducts public assistance hearings
was exempt because the then United States Department of Health,
Education and Welfare threatened to withhold all federal funds



unlesa the Minnesota Department of Human Services was allowed to
have its own employees conduot the appeala. This contention was
also raised in the debate over the creation of a eentral panel in
New York.

Although there are a few states which have included welfare casaes
in their central panel, the volume of cases heard by theae
agencles is very low, While a ¢entral panel may improve
efficiency in processing cases for those agencies that require
only & limited number of cases, it is not geared to agenciles with
a high volume/mandatory time requirement ceselosd. The D38
receives approximately 45,000 to 50,000 appeala each year and
eonducta 9,000 to 10,000 hearinga per year., A8 I have previously
mentioned, these appeala muat be processed, scheduled and decided
vwithin 90 dayas of the appeal., As a result, extensive case
processing and calendaring procedures have been implemented to
deal with this volume in s timely manner, DS8SS 1a the single
state agency resaponsible for the timely resoclution of these
appeals and suoch accountability would be lost if the agency no
longer had contr¢l over cass processing. While including DSS in
a central panel would probably not improve our case processing
ability, it may adversely affect it.

An additicnal reason for opposing a reassignment of DSS ALJs is
the expertise or apecialization required to hear welfare appeals.
Social Services' ALJs conduct hearings in a wide variety of
programa. These programs include Aid to Familles with Dependent
Children, Food Stamps, Food Stamp Intentional Pregram Violations,
Medi-Cal, Medi-Cal Disability, In-Home Supportlve Services, Child
Welfare Services, Refugee Asaistance, Foster Care Rates Hearings,
and County Audit Appeala, The ALJs are dealing with =z large,
complex and constantly changing body of law, regulations and
policy letters. The lack of legal representation in the hearings
requires the ALJs to take a much more active role in the conduct
of the hearings in order to ensure that the full feactual plcture
is presentad., This requires a detalled understanding of a
complex bedy of law.

The key argument offered in support of the central panel is that
a neutrel hearing officer can help echieve falrness and the
eppearance of falrness and that an ALJ's career path should not
be controlled by the agenoy against which the ALJ may make an
adverse decision,

The D33 resolves disputes between public assistance reaipienta
and county welfare departments. The DSS is not a party to the
disputes addressed by the ALJs, Although the state does provide
a portion of the funds for welfare benefits, the funding is a
combination of federal-atate-county funds for some programs and
100% federal funding for Food Stamp benefita. Therefore, we
ggree with Professor Asimow's conclusion that a central panel is
best suilted for licensing agencies that exercise prosecutorial



functions and not for benefit-diabursement agencies which do mnot
exerclse strongly conflieting functions.

Profeasor Asimow alao points out that there is no history in
Callfornia of the independence of ALJs being compromised by the
agencies for which they work., The D35 has taken several steps to
ensure the Independence of 1ta ALJs, A separate division was
ereated within the department for the ALJs and the sdjudications
function, This divisicn 1s seperate from our program bursaus and
legal division. The Welfare and Institutions Code was also
revised to provide that ALJs shall prepare fair, impartial, and
independent proposed decisions. Finally, in 1986 when our ataff
was realassifled from hearing officers to ALJs, I delegated final
decision suthority to the ALJs for certain routine cazes., In
1988, a further delagation was made to the Supervising ALJs to
adopt some of the more difficult camsea, Therefora, the ALJs are
issuing declisions based on their own findings and in a majority
of the cases, the decizions are adopted as final by the ALJ or
the Superviasing ALJ.

We zlso agree with your oonsultant's conclusion that the cost
savings that could result from a central panel may be illusory,
The cost of implementing a central panel in Celifornia is likely
to be significant given the number of ALJa and hearing officers
and the different civil service classificationa, Since there
appears to be little information aveilable regarding the fiacal
impact of the propesal, we would urge that the central panel not
include those agencles whoae funetions have been traditionally
exempt In cther central panel states and where it has not been
established that the independence of the decision-making process
has been compromised by the present system.

Wlth regard to the cconcept that professionalism of the ALJ corps
might be enhanced by expanding the central panel, it would seem
that this objective could certainly be achleved without the
neceasity of being removed to a central pasnel, Currently, the
Chief ALJa from varicus agencles are discusaing with the State
Bar the poasibility of reviving the Administrative Law College as
a statewide training vehicle for &ll ALJs., The College could
gertainly be used to enhance the profeaasionaslism of the ALJ corps
hy providing for education and training,

The state hearing process is intended to provide an aggrieved
walfare reclplent with a apeedy and informal means to challenge
an administrative aoction which may reducs or terminate vitally
needed benefits. GCiven the nature of public asaistance cases and



the unique syatem established by federal law, it has been exempt
from many of the central panela created in other states for the
reasons set forth in thia letter. We believe that the objectivaes
of the administrative law decision-making process are fulfilled
by the present system established within our agenocy.

Thank you for the opportunity to comment con the ALJ central panel
proposal; pleaae keep me informed of the Commizsion's recon-
mendations and if you have any further questions, please contact
Mr. Thomas Wileoak, Chief Administrative Law Judge at (916) 322~
T24T,

Sincerely,

A}I\a 2. MaMAHON
Director
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Ti4/244 P STRERT
.0 BOX 42732
SACRAMENTO, CA  P4I34.7320

(916) 445=1248

Mr. Bdwin K. Marzec

Chairperson, California Law Revision Commission
4000 Middlefield Road, Suite D-2

Palo Alto, CA 94303-4739

Dear Mr. Marzec:
EMPLOYMENT OF ADMINISTRATIVE LAW JUDGES hﬂD HEARING OQFFICERS

This is in response to your letter of May 3, 1990, regarding the
captioned matter. Thank you for this opportunity to share this
Department's concerns regarding the employment of Administrative
Law Judges (ALJm).

The Department of Health Services opposes the creation of a
central panel of ALJs for several reasons. First, a central panel
would be more costly to operate. All state agencies are now
operating in an era of toughening fiscal constraints, a stats of
affaira not likely to improve in the foreseeable future. This
Department in particular, with its high-cost and high-profile
programs, ie required to scrutinize its budget carefully and
maximize its return for every dollar spent. We have had occasion
to utilize the services of the Office of Administrative Hearings
(OAR) when in-house workload required it. Although the hearings
were professionally and competently handled, the administrative
axpenses were aignificantly higher than they would have been had
in-house ALJs been employed. We can only assume that a central
panel would have expenses similar to those of OAH and would be
required to pass those along to the agencies servad. Such an
increase in costs would be unacceptable. It should be noted that
having our ALJs employed by the Department permits management
aasily to adjust ALJ work assignments to accommodate fluctuating
caseloads, thereby assuring full utilization of staff resources.

Second, the ilssues heard by our small, etable staff of ALJs are
often technically very complex and require & high level of
expertise in constantly evolving areas of the law, expertise which
can be gained only through years of experience and continuous
involvament. Each of our current staff has at least 10
uninterrupted years experience in the health law field, most of
which was earned as ALJs adjudicating disputes involving a variety
of programs. Even if a centralized panel were divided into
various specializaticns, this high level of expertise would beccme
diluted as staff inevitably rotated among the divisions within the
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panel. Loss of this advantage would lead to more incorrect
decisions which ‘in turn would increase program and litlgation
expenses to both the state and the affected appellants,

Third, it is vitally important that this Department carefully
monitor and control case calendaring and declsion preparatien time
frames. The statute controlling most of our administrative
hearing process imposes strict time frames for hearing and
decision, and the penalties for failure to adhere to them c¢an
result in significant reductions in overpayment recoveries by the
Department. It is important that our hearings be unencumbered by
competing demands to assure that cases arve swiftly and efficiently
adjudicated, and that statutory time frames are routinely met. It
is also important that the non-ALJ managers responsible for case
calendaring and time frame monitoring be directly answerable to
the agency that will bear the cost of any penalties. From the
standpoint of effective, reasonable management, the Department
must oppose any proposal that would punish one agency for the
inability of another agency to meet deadlines.

Finally, the Department is unconvinced that creation of a
centralized panel is necessary to achieve fairness or the
appearance of fairness, or to increase the professionalism of our
ALJs, Many of the issues currently heard by our ALJ staff involve
millions of dollars, and, as you might imagine, a highly
competent, aggressive adversarial bar has developed to represent
appellants in thess cases. Yet in the 15+ years that our
administrative hearings have been held by “captive" ALJs,
challenges to their fairness have Dbeen extremely rare and
invariably unsauccessful. A good, objective measure of the
impartiality, independence and professionalism of the Department's
ALJs 1s the simple fact that the appellants and thelr legal
representatives are, to an overwhelming extent, satisfied that
they are receiving fair  Thearings and correct, impartial
decisions.

In conclumion, 'this Department and the public served by the
in-house ALJe are satisfied that the current administrative
hearing system operates efficiently and fairly. We are constantly
looking for ways to improve our hearing system and, through
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training, the adjudicatory skills of our ALJ staff, but feel that
no fundamental and potentially costly changes are needed. Agaln,
thank you for this opportunity to comment on this proposal, If
you have any further questions, please do not hesitate to contact
Elisabeth C. Brandt, Deputy Director and Chief Counsal (Telephonet
{916) 322-2784).

Sincerely,

ion. Perefetl

Kenneth W. Kizer, M.,D.,, M.P.H.
Direactor
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1400 9TH STARRT
SACRAMENTO, CA P3E14
TTY 3239901 (for the Hearing (npaiesd)

(916) 323-3131

Edwin K. Mareec, Chalrperson
California Law Revision Cormimsion
4000 Middlefiald Road, Suite D-2
Palo Alto, CA 94303-4739

Daar Mr. Marzec:
CONDUCT OF ADMINISTRATIVE HEARINGS

This is in response to your latter cf May 3, 1990, regarding
proposed legislation which would require all administrative
agency hearings to be conducted by an administrative law judge
employed by tha O0ffice of Administrative Hearings.

Tha proposed legislation could significantly impact our
department, depending on which state agency hesarings ars subject
to review by the Office of Administrative Hearings.
Conssequently, clarification needs to be provided. For examplse,
pursuant to Welfare and Institutions Code sections 4690.2, 4691
and 4745, the department is required to provide a process for
gervice providers to appsal various actions taken by the
department, and the regional centers which contract with the
providars for provision of services to developmentally disabled
individuals. The appeal processes spaecified in those atatutes as
well as the department's regulations under Title 17 of the
California Cods of Regulations, provide for and contemplate a
lass formal process than would be required if the hearings were
conducted by the Office of Administrative Hearings. Due process
is afforded to the providers through these appeal mechanisma, and
they comply with the intentions of the lLegislature in requiring
the department to establish such a proceas. To require the
dspartment to provide a more formalized process seems
inappropriate under the circumstances, and would result in an
unnecessary increass in cost as well as potential delays in
providing the required review.

Although the department does currently use the Office of
Administrative Hearings for the purposa of conducting client fair
hearings and fiscal audit appeals pursuant to Welfars and
Institutions Code seacticne 4700 et seq., and 4640.2, we question
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the nead for such a formalized process for all of our state
agency hearings. The critical issue is whether due process is
being provided to the affected individuals. If it is, and if it
can be provided in a less formal process, nothing more should be
regquired. We are espacially concerned about this proposal
bacause of the impact it could have, not only on our axisting
regulations, but also on proposed regulations which the
department is in the process of dsveloping.

Thank you for the cpportunity to provide our comments to you
ragarding this proposal. If you need mors information, or irf I
may be of further assistance, please do not hesitate to contact
me.

Sinacerely,




Scata of Califarnia - n.l.th and Waltars Agenc

DEPARTMENT OF REHABILITATION

830 K Straat Mall, Room 322
Attn: Lagal Affuirs
Sacramento, CA 86814

(818) 445-0187

GEORGE DEUKHAN Covarnor

May 23, 1990

Edwin K. Marzec, Chairperson
California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palp Alto, CA §4303-4738

Dear Mr. Marzec:
RE: Administrative Hearings

This letter responds to your Vetter dated May 3 regarding conduct of
administrative hearings. Tha Department is stron?1y opposed to the
proposal you are considering recommanding to the legisiature that if an
administrative hearing of 2 state agency 15 required by statute, the
hearing must be conducted by an administrative law judge employed by the
Office of Administrative Haarings (OAH).

We are familiar with the hearing office section of OAH bacause they
conduct hearings for us under the Direct Services Contracts Act, Healih
and Safety Code Section 38050, primarily audit appeals by non-profit
organizations. They have done an excellent job for us over the last five
years,

However, the reguirement of an ALJ corps, or central panel, would
eliminate the Departmgnt of Rehabilitation's statutorily created Board
whi¢h currently hears client appeals pursuant to Welfare and Institutions
Code sections 19700 et seq. The Dapartment 1s opposed to your proposed
recommendation for the following reasons:

1) The legislature itself intended the use of lay people to adjudicate
rehabilitation appeals. A majority of the Board members are disabled
persons who have overcome their disabilities. Those who are not disabled
have been selected for their interest and leadership 1n activities which
encourage &nd enable the disabled and otherwise disadvantaged to
participate fully in the economic and sociz) 1ife of the community.

2) The preparstion time for & formal hearing conducted under the
Administrative Procedure Act or similar statute would cause the Department
to be out of compliance with the federal requirement to hold haarings
within 45 days of the request (34 C.F.R. section 361.48).

3) The community of people with disabilities prefers the Department's
procedure of informal haarings which can be adapted to individual neads,
where appellants are not requirad to hire an attorney or any other
representative, and the rules of evidence do not apply. The informal
atmosphare a1lows appellants to explain their situation to people who have
had experience with similar problems. Additionally, the Vocational
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Rehabilitstion Appeals Board has been able to racomiend changes in policy
to aid the Department in providing better services to the community of
peaple with disabilities. -

4) The existence of the Board is fiscally prudent as Board mémbers are
paid only for hearings attendad and are not salaried employees.

5) Your letter notes that a key argument for a central panel of
administrative law Jud?ns is the provision of & reutral hearing officer.
The Vocational Rehabilitation Appsals Board currently provides neutral
hearings. The Board members are not employees of the Department of
Rehabllitation. Their careers are not dependent upon employment by the
State of Californis. Extremely specialized training has been provided to
the Board by the Institute of Administrative Law, McGeorge School of Law.
This training in administrative hearing procedure and technique has given
the Board members the perspactive of impartial hearing officers with
special expertise in the issues of disabilities and vocational
rehabilitation. Additionally, the members have personal experience with
the problems of empicyment and disability, Tha Commission's letter
recognizes the concern that a hearing officer may need familiarity with an
individual agency which would require specialized training, Continued use
of Board members selacted by the criteria of the Welfare and Institutions
Code aliminates any nead to train additional hearing officers in the
problems of the disabled.

In conclusion, the Vocational Rehabilitation Appeais Board has served
the Department for twenty-one years. Both the Department and the distbled
community which it serves prefer the unique, informal, non-legalistic
forum of the Board for resolving client appeals. The Departiment
encourages you not to make tha recosmendations you are considering to the
legislature.

If you need additional information, please contact me at
{916) 445-0186.

Very Truly Yours,

Wm A falloped.
ELIZABETH A. SOLSTAD

CHIEF COUNSEL
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Edwin XK. Marzec, Chairperson
california Law Revision Commiasion
4000 Middlefiald Road, Suite D-2
Palo Alto, CA 94303-4739

Dear Mr. Marzac:

I am writing to express the concexrns of the Office of Statawide
Health Planning and Davelopment about the proposal ragarding the
conduct of administrative hearings that the Califernia Law Revision
Commission is considering recommending to the Legislature. The
proposal basically has two elements. First, i{f an administrative
hearing of a state agency is raquiraed by statute, the hearing would
have te bs conducted by an administrative law judge. Second, all
administrative law judges would be part of a central pansl employad
and assigned by the Office of Adnministrative Hearings in the
Dapartmant of General Services, Although my Offica has no real
concerns about the sscond part of the possible proposal, we do have
serious reservationa about the first elesmant,

Thare are two types of appeals mads to our Office that by statute
ara provided an adninistrative hearing. PFirst, pursuant to Health
and Safety Code Section 443.37, any health facility affected by any
detarmination made under the Haslth Data and Adviscry Council
Consolidation Act may petition the 0ffice for raview. The hearing
shall be held before an smployee of the Office, a hearing officer
employed by the 0ffice of Administrative Hearings, or a comittes
of the California Health Policy and Data Advisory Commission
(CHPDAC). The Commission membars are appointed by the Governor and
the Legislaturs, and represent various facsts of the health care
field and the general public. 1In practice, tha dscisions that are
appealed are psnalty assessments for late f£iling of mandatory
raports. The Office’s policy has bean to have such penalty appeals
heard by a committes of the Commission. The proposal being
considered would, if adopted, force us te change this practice.

Additionally, Health and Safety Code Seqation 15080 establishes a
Building Safety Board to advisa the office and act as a board of
appeals with regard to ssismic safety of hoapitals. Ths Board
"shall act as a board of appeals in al)l matters relating to tha
administration and enforcement of building standards relating to
hospital buildings..." (H & S Coda Section 15080). This Board is
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comprised of 17 members appointed by tha Director of the Offica
and six ex officio mambers (non-voting) whe ars members by virtue
of their positions in state government. The appointive membars
must be from various specified professional categories, with the
excaption of four general members. The proposal baing considered
would also prohibit this Board from performing lts mandated
function. ,

Tha Office feels strongly that esach of these panels is currantly
functioning extremely effectively. Tha nambsrs ars experts in
thair field and are fair and chjective. Bacause thay are appointed
for their professional expertise and experience, their judgement
is respscted. As the Law Revision Commission recognizes, a key
concarn with tha central panel idea is that it may not provide
essential expertise in certain subject areas. The Offics has found
that using Conmissioners and PBoard mexbers, <rather than
Administrative Law Judges, to haar these two apacific, tachnical
types of appsals works very well, and that the appellants are
satisfied with the processes.

Wa recognize the Law Revision Commission's concern that a haaring
officer employed by an agency mnight have some difficulty in
achieving fairness and the appsaranca of talrness in a matter
involving the agsncy. However, the members ¢of thase pansls are not
enployess of the Office. In tha case of the CHPDAC mambars, they
are not aven appointed by the Office.

The Office also belisves that having these impartial panels hear
appeals is more efficient and economical than having an
adninistrative lav judge perform the same function, and it allows
us to provide batter sarvice to our constituents. We can scheduls
appeals sasily, and quickly if necessary, and at a time and place
reasonably convenisnt to ths pstitioner. We have roughly batween
ten and twenty hearings each year and it would bs both very
cumbersome and very expensive for us to have to uss the Offica of
Adninistrative Hearings for all of them. !

We are also raluctant to make the hearing processes mors formal
and litigious. Currently our constituents make appropriate use of
the appeals processes available to thenm. A nmore formal and
sxpensive process, for which thay would probably fesl a nesd to
retain an attorney, might have to wait longer, and might have to
travel longer distances, cculd ocurtail the exexciss of the
important right to appeal. We would not like to impose such a
burden cn those we serva.

The 0ffice of Statewide Haalth Planning and Development strongly
urges the California law Reviaion Commission not to racommend to
the Lagislature that all mandated appsals bs heard by an
Administrative Law Judge employsd and assigned by the O0ffice of
Administrative Hearings. :
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Thank you for the opportunity to comment on this possible proposal.
I£ there aye any questions, or if.we can provide any clarification

about our concerns, please feel free to contact Beth Herse of my
legal staff at (916) 322-1213.

Sincerely,

» % )

Larry G. Msaks
Director
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May 23, 1980

Mr. Edwin K, Marzec

Chairparson

Callfornia Law Revision Commission
4000 Middlstield Road, Suite D-2
Palo Alto, CA 94303-4739

Dear Mr. Marzsc:

CALIFORNIA LAW REVISION COMMISSION PROPOSAL THAT IF
AN ADMINISTRATIVE HEARING OF A STATE AGENCY 18
REQUIRED BY STATUTE THE HEARING MUST BE CONDUCTED
FOR THE AGENCY BY AN ADMINISTRATIVE LAW JUDGE
EMPLOYED AND ASSIGNED BY THE OFFICE OF ADMINISTRATIVE
HEARINGS IN THE DEPARTMENT OF QENERAL SERVICES.

After fooking into this matter, and discussions by our Chlef Legal Counsel and
Legislative Lialaon we have determined the following:

The Department of Aging does not conduct administrative hearings, so
the proposal does not affect the Department.

In the svent that a departmentai need for hearings were to arise, we
would tike to point out that one of the comerstones of administrative law
s flexibie gue process, that is, affording only that due process which is
necessary. The fiexibility arises both from the need to have & cost -
effective hearing process where hearings are available and to afford only
the due process necessary to the issues. For example when an Interest
deserves due process protection, only the procedures which protect that
interest should be employed. In shun a full evidentiary hearing is not
necessary in every case. [t may ba sufficient to send a letter and medical
raports If the only issue is a medical condition to be reviewed or a
formula to be applied by an expert.

Informal in person or telephone conferences may be sufficient where
on g facts and argument are sought. In Goss v Lopez, 419 U.S. 585, 95

t. 720, 42 L. Ed 2nd 725 (1978) an Informal conferance with
abbravlatad notice and opportunity to prasent reasons agalnat
suspension from school was held constitutionally sutficlent. There are
numeraus other examples of fiexible dus process in operation and the
law is well settled that a trial-type hearing is not always necessary.



Mr. Marzec -2 | May 28, 1980

As for cost, the Office of Adminlstrative Hearings charges administrative
agencies $109 per hour for administrative law judge time whether for
hearing time, pre-trial time, travel, or decision writing. That figure must be-
considered In the light of the number and type of cases to be heard.

Basically the arguments in favor of the Law Revislon proposal are
talmess, appearance of Impartial administrative law judges, economles
and emphasized professionalism for the Office of Administrative
Hearings. The proposal may also result in additional staff for that offics.
Unlformity of due process atforded is not argued by the law revision
proponents, but one need only [ook at the Article |1l court systam to see
that full evidentiary hearings are afforded In evary case and a bottleneck
in case disposition Is the apparent reault of that uniform standard.

Sincerely,
Qe Cunaldd

CHRIS ARNOLD
Acting Diractor



State of California - Health and Welfars Agency

CALIFORNIA UNEMPLOYMENT INSURANCE APPEALS BSOARD

714 P Btzeet, Room 1750

P. O. Box 344275

Sacramento 94244-27%0 {916) 445-5678

May 14, 1990

Edwin K. Marzec, Chairperson

California Law Ravision Commission

4000 Middlefield Road, Suite D-2 “
Palo Alto, CA 94303-4739

Ret Mmpinistrative Law Judge Cantral Pansl

Daar Mr, Marzse:

I am writing in r-upon-i to yohf.lutt-r of May 3, 1990, and

to provids you with this Board's position on the concept of
removing all administrative law: Judges to a central paneal,

Initially, we note that the central panel that exists in the
Qffice of Administrative Hearings has proven quite effective
in its current application. Doubtless, the panel c¢ould De
sxpanded to include the adjudicatory functions of other
agenciss, where it can be established that the independence
of the ALJS and the integrity of the decision-making procass
is compromised by the existing structure. We do not believe
that such an argument can be made in the cass of California
Unemployment Insurance Appaals Board (CUIAB) ALJe and this
Board would cppose the removal of its ALJs te a central
panel,

You state in your letter that the Central panel is a matter
that has received strong support from a numbar of ALJS.
Certainly, there are a number of individuals who favor the
concept. Although CUIAB ALJS have not been pocllad on the
subject, a significant number ars known to oppose being
ramoved to a central panel. Moreover, we note that Professor
Asimow polled ALJs at two agenciea (WCAB and PUC) where ALJs
might have been considered likely to support a centrzl panel
and found that they actually opposed the idea by a margin of
47 te 37. Thus, whila individual ALJ support provides, at
most, a collateral reason for a central panel, it appears
that even this marginal justification does not exist.
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You state in your letter that a Key argument for a c¢entral
panal is that a neutral hearing officer can help achieve
both fairness and the appearance of fairness. You note the
particular significance of a situation where a hearing
officer's career path may be controlled by the agency against
whnichh the officer may make an adverse deciaion.

We agree with these sentimnents. We wish to draw your atten=-
tion to the fact that the CUIAB is an indapendent and autono-
nous bedy. Its functiona are purely adjudicatory. It enjoys
the status of a department of state govarnment, All parties
to cases heard and decided Ly the CUIAB and its ALJs are
axternal to it. All personnel matters such as hiring, promo-
tions, assignmants, etc., are psrformed within the CUIAB

and are not subject to review, criticism, or any other type
of input from any other entity, including the Employment
Deveslopment Departmsnt. TO underscore this point, in its
atatus as a party, the EDD may file mandamus actions against
the CUIAB in superior court. We are currently litigating
four such cases, including two that have reached the coure

of appeals. Further, in an appropriate case, the CUIAB has
and exercises the authority to:declare EDD regulations
invalid. The CUTABR also issues certain of its decisions as
precedents which are binding on EDD for the legal principles
set forth in those duailinnl.

You alao astate that centralization would result in greater
sconomy. We sericusly doubt that a central panel could
adjudicate unempioyment insurance and related disputes more
economically than is currently being done by CUIAR. At the
May 31 peeting, I will present figures citing a cost per
dispoasition at CUIAR's lower authority and higher authority.
These figures will be by the year for a multiyear period and
will represent all costs asgsociated with a disposition. I
anticipate that the Commission's staff will have presented
it with comparabls figures from OAE 3¢ that the validity of
this point can be examined in the light of hard data.

You note the success of the current central panel in OAH and
state that professionalism of the ALJ corps might be enhanced
by centralization. We do not doubt the success of OAH as
presently constituted. We do not believe, however, that
centralization would have any particular effect on profesaion-
alisam. There are several factors which affect professionalism,
not tha least of which ia an enlightensd management. Most
critical is the attitude of the ALJS thamselvaes. For many
years, CUIAB ALJs have had their own organization, the
Administrative Law Judges Association. This group, which
enjoys the full support of the Appeals Board itself, has
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worked diligently to enhancs the stature of ALJs and to proe-
vide for education and training, including scholarships to
the National Judicial Collage. It sponsors an annual Forum,
open to the public and aimed at the main CUIAR constituent
groups. including organized labor, legal aid groups, employer
managensant, and EDD staff. It is difficult to ses how removal
of CUIAB ALJs to a central panel would in any positive way
affect ALY professionalism.

You mention loas of expertise as a potesntial problem area.
Specialization is & necessary factor in most areas of adminis-
trative adjudication, but it takes on an added dimension in
the case of unemployment insurance and related law.

Currantly, CUIAR's ALJs at the lower authority are calendared
to hear 28 cases per week. Approximately 708 of alkl appeals
are heard and decisions issued within 30 days of the appeal
being filed. The time limit is a regulatory requirement of
the federal Department of Lahozr. These time limits must be
kept while providing full due process of law to the partiaes
at svery stage of the procsedings, including statutorily
required statements of fact and reasons for decision in every
decision. Thus, it is not simply & question of specialization
but also ones of what Professor- Asimow termed an immense work-
load coupled with rigid tioe: requirenmants,

The uneuployment insurance program is a joint federal-state
affort, The esssntial parameters of the program are sat forth
in faderal law (26 USC 3301 et saqg,, 42 USC 501 et saq.). The
adainistration for the program, including appeals, is federally
funded. Only a fractional portion of CUIAB's funding cones

from state funds, and then from dedicated monies. It would be
Qifficult at best to provide funding to what would have to be

a dedicated portion of the central panel devoted to CUIAB cases.
A cumbersome bureaucratic apparatus would have to be constructed
to :ort out the funding morass that would result f£rom centrali-
zation,

Cne of the opportunities presented by a central pansl that
makes the concept attractive is the variety of casas that its
ALJs hear. Because of this, central panel ALJs presumably are
less prone to job burnout than are ALJs who hear the same types
of cases year in and year out. Currently, thers is movement

of ALJ8 among various agencies but the transfer procedure is
slow and cumbersome. Perhaps an apparatus could be established
to facilitate the movemant of those ALJSs who want to hear dis-
ferent cases to other agencies for a apecified term. In this
way, ALJE could get the varisty and stimulation and avoid the
burnout without the necessity of being removed to a caentral
Pa.n'l .
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The complications noted above raise a larger question of

the desirability for CUIAB ALJ cantralization in the first
place. The CUIAR is an organization that is now cparzaking.
at a high level of efficiency, effectiveness, and sconomy.
Centralization doss .not appear to offar any opportunities to
improve- an organization that is working waell now. The ills
that ‘a centrai panel has proven to cure s0 well are not
present. in CUIAN. ‘ : '

Thank you for the opportunity to commant on the ALJ central
panel concept. We look forward to meeting with you on May 3l.

Very truly yours,

"'7:4:--.//444'

TIM MCARDLE, CHIEF COUNSEL
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REFERTO: 53:37:Law.Rev:im
(916) 445-9212

Mr. Edwin K, Marzec

Chairpesrscn

California Law Reviglon Commission
4000 Middlefield Road, Sults D-2

+ Palo Alto, CA 954303-4739

Dear Mr. Marzec and Members of tha Commission:

PROPOSAL FOR CENTRALIZED ADMINISTRATIVE LAW JUDGE CORPS IN
THE DEPARTMENT COF GENERAL SERVICES

The Employment Development Dspartment is opposed to the
creation of an Administrative Law Judge Corpa or a
requirement that all administrative hearings required by
statute be heard by an administratcive law judge in the
Department of General Services.

The Employment Development Department amploys no
administrative law judges. However, the Department ig a
party to all of the thousands of Unesmployment Insurance
Appeals Board administrative hearings held each year. These
administrative procesdings are, to a large extent, federally
funded and govaerned by faderal regulations. Among these
regulations are time framss within which hearings must be
held and decisions rendered. The Unemployment Inaurance
Appeale Board is an independsnt adjudicatory agency., The
arguments in favor of a central panel, e.qg., appearance of
fairness, economy, and elimination of adverse decisions by
the judge againat his/her amploying agency, &imply do not
apply t¢o the Unemplcyment Insurance Appeals Board.

The same reasoning exists for retaining the administrative
law judges at the State Fersonnel Board. Thess Judges are
not in the position of making decisions adverse to the agency
which employs them. They hear hundreds ¢f cases a year in an
atmosphere of fairness and neutrality and with sensitivity
and expertise that can only be acquired by specialized
sxperience. We do not believe that such sxperience can be
acquired in the atwosphere of an Administrative Law Judge
corps.

Sincerely,

ALICE GONZALES :
Director

Employmant Developmant Department
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May 21, 1990

Edwin K. Marzec

Chairperson

Californis Lav Revigion Commission
4000 Middlsfield Road, Suite D-2
Palo Alto, CA 94303--4739

Daax Mr, Ma;zec:

We have considered the poasible revision of the law governing
administrative procedurs in California., We are opposed to the
concepts proposed in your May 3, 1990 letter. Since the hearing
officers may not necessarily have the expertise required to hear
agency specific cases, we belisve that the existing program
should be continued.

Thank you for the opportunity to comment on this matter.

Sinceraly,

(s,
Daniel R, 1Smiley

Interim Director

DRS /dmw

ce: Maggie DabBow
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Edwin K. Marzec, Chairperson
California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Dear Mr. Marzec:

I am writing to express the concerns of the Office of Statewide
Health Planning and Development about the proposal regarding the
conduct of administrative hearings that the California Law Revisicn
Commission is considering recommending to the Legislature. The
proposal basically has two elements. First, if an administrative
hearing of a state agency is required by statute, the hearing would
have to be conducted by an administrative law judge. Second, all
administrative law judges would be part of a central panel employed
and assigned by the Office of Administrative Hearings in the
Department of General Services. 2Although my Office has no real
concerns about the second part of the poessible proposal, we do have
serious reservations about the first element.

There are two types of appeals made toc our Office that by statute
are provided an administrative hearing. First, pursuant to Health
and Safety Code Section 443.37, any health facility affected by any
determination made under the Health Data and Advisory Council
Consolidation Act may petition the 0Office for review. The hearing
shall be held before an employee of the Office, a hearing officer
employed by the Office of Administrative Hearings, or a committee
of the California Health Policy and Data Advisory Commission
{CHPDAC). The Commission members are appointed by the Governor and
the Legislature, and represent various facets of the health care
field and the general public. In practice, the decisions that are
appealed are penalty assessments for late filing of mandatory
reports. The Office's policy has been to have such penalty appeals
heard by a committee of the Commission. The proposal being
considered would, if adopted, force us to change this practice.

Additionally, Health and Safety Code Section 15080 establishes a
Building Safety Board to advise the office and act as a board of
appeals with regard to seismic safety of hospitals. The Board
"shall act as a board of appeals in all matters relating to the
administration and enforcement of building standards relating to

hospital buildings..." (H & S Code Section 15080). This Board is
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comprised of 17 members appointed by the Director of the Office
and six ex officio members (non-voting) who are members by virtue
of their positions in state government. The appointive members
must be from various specified professional categories, with the
exception of four general members. The proposal being considered
would also prohibit this Board from performing its mandated
function.

The Office feels strongly that each of these panels is currently
functioning extremely effectively. The members are experts in
their field and are fair and objective. Because they are appointed
for their professicnal expertise and experience, their judgement
is respected. As the Law Revision Commission recognizes, a key
concern with the central panel idea is that it may not provide
essential expertise in certain subject areas. The Office has found
that using Commissioners and Board members, rather than
Administrative Law Judges, to hear these two specific, technical
types of appeals works very well, and that the appellants are
satisfied with the processes.

We recognize the Law Revision Commission's concern that a hearing
officer employed by an agency might have some difficulty in
achieving fairness and the appearance of fairness in a matter
involving the agency. However, the members of these panels are not
employees of the Office. In the case of the CHPDAC members, they
are not even appeointed by the Office.

The Office also believes that having these impartial panels hear
appeals 1is more efficient and economical than having an
administrative law judge perform the same function, and it allows
us to provide better service to our constituents. We can schedule
appeals easily, and quickly if necessary, and at a time and place
reasonably convenient to the petitioner. We have roughly between
ten and twenty hearings each year and it would be both very
cumbersome and very expensive for us to have to use the Office of
Administrative Hearings for all of them.

We are also reluctant to make the hearing processes more formal
and litigious. Currently our constituents make appropriate use of
the appeals processes available to thenm. A more formal and
expensive process, for which they would probably feel a need to
retain an attorney, might have to wait longer, and might have to
travel longer distances, could curtail the exercise of the
important right to appeal. We would not like to impose such a
burden on those we serve.

The Office of Statewide Health Planning and Development strongly
urges the California Law Revision Commission not to recommend to
the Legislature that all mandated appeals be heard by an
Administrative Law Judge employed and assigned by the Office of
Administrative Hearings.
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Thank you for the opportunity to comment on this possible proposal.
If there are any gquestions, or if we can provide any clarification

about our concerns, please feel free to contact Beth Herse of my
legal staff at (916) 322-1212,

Sincerely,

ar1f A. //ﬂ/’f

Larry G. Meeks
Director
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May 24, 1990

Mr. Edwin K. Marzec

Chairperson

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Dear Mr. Marzec:

In response to your letter of May 3, 1990, which outiines a plan to have an
administrative law judge or central panel conduct hearings for State agencies,
we have the following concerns.

Our primary concern with this proposal is that Division of 0i1 and Gas
(Division) proceedings for administrative review must be conducted within the
time prescribed by statute. Pursuant to Sections 3352 and 3353 of the Public
Resources Code, a hearing must be held within 10 days from the receipt of an
appeal and a finding rendered within 10 days after the hearing. Whether an
administrative Taw judge or central panel would be able to respond within the
time constraints prescribed is questionable. Our experience with hearings
involving administrative law judges indicates that decisions were not issued
for 2 to 14 months from the hearing date.

Normally, our hearings concern very technical and complex issues. A broad
background in geciogy, hydrology, and petroleum engineering is necessary to
fully understand most issues and to make an objective decision. The Division
has this necessary expertise, thus enabling a review to be obtained within the
strict time 1imits.

Further, we object to the suggestion that an administrative law judge or
central panel is needed to provide a neutral hearing officer to help achieve
both fairness and the appearance of fairness. It has always been the
interest of the Division to provide administrative proceedings that afford
the applicant a fair hearing. The internal-review procedures and the
provisions for appeals to the State 0il and Gas Supervisor and the Superior
Courts serve to assure that no person in the Division may use the compliance
and enforcement procedures in a capricious or arbitrary manner.

It is incumbent upon an agency to be sensitive and respond to lTegitimate
concerns and criticisms. This agency has been shown to be objective and fair
in its findings. In the many years the Division has been conducting hearings,
only one finding has been overruled by the Superior Court. In addition, no
complaints have ever been received indicating the Division did not provide an
objective or fair hearing.
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In summary, the authority for enforcement actions and issuance of civil
penaities without lengthy hearings or formal court action expedites and
simplifies the entire process, thereby making it more efficient and effective
for both the agency and defendants. We cannot see how such changes to the
conduct of administrative hearings would improve the current process.

We therefore oppose the proposal of making it mandatory for an administrative

hearing to be conducted by an administrative law judge. Instead, a State

agency should be given the opportunity to choose whether an administrative
law judge is deemed necessary.

If you have any questions, please feel free to call me.

Sincerely,

,l.h—tgt
M. G. Meffer

State Qi1 and WBas Supervisor

MDS :MGM: ju
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May 24, 1990

Edwin K. Marzec

Chairperson

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo alto, CA 94303-4739

Dear Mr. Marzec:

The Public Employment Relations Board (PERB or Board) is in
receipt of the California Law Revision Commission staff
recommendations concerning the reassignment of administrative law
judges (ALJ) to a central statewide panel to serve all state
agencies. The Commission staff recommends that PERB ALJ's not be
reassigned to the central panel, and the Board is in agreement
with this recommendation. That PERB ALJ's not be reassigned to
the central panel is the position of this Board, and we are
pleased your staff accepted the Board’s position and rationale.

To save Commission members’ time at the public meeting on May 31,
1990, the Board will not testify on staff’s recommendation.
However, representatives from PERB will be present to answer
questions the members might have. We trust the Commission will
accept the staff recommendation or, if a different conclusion is
to considered, that the Board be notified and given an
opportunity to express its views.

Thank you.

Sincerely,

¢ A‘#W__—-—
Deborah M. Hesse

Chairperson

DMH/ab
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May 24, 1990

Edwin K. Marzec

California Law Revision Commission
4000 Middlefield Road, Suite b-2
Palo Alto, CA 94303-4739

Re: 1 n admini ative law i es and heari officers

Dear Mr. Marzec:

Thank you for your letter of May 3, 1990 asking how the
California Public Utilities Commission (CPUC) views proposals
that would remove administrative law judges (ALJs) from CPUC
employment and reassign them to the Office of Administrative
Hearings in the Department of General Services (OAH) , which would
in turn provide ALJs for CPUC hearings. The CPUC strongly
opposes such proposals.

Let me first explain that the Public Utilities Commission's
status as a constitutional agency and the history of the
Commission's decision-making process have important ramifications
for the issue you have raised. Constitutional provisions as
provided in Article XII, Sec. 2 state that "Subject to statute
and due process, the Commission may establish its own
procedures.”" CPUC commissioners, as individuals appointed by the
Governor, are made ultimately responsible by the Consitution and
by statute for rendering decisions and establishing policy for
the regulaticn of utilities. as a consequence, when the CPUC
commenced operations in 1911 as the Railrocad Commission,
Commissioners conducted hearings themselves. Many years later,
hearing officers, the precursors to teday's ALJTs, were hired to
assist the Commissioners in conducting hearings and developing a
record. The key point is that the ALJs were intentionally
positioned to work closely with and assist the Commissioners in
the hearing and decision-making process, not to serve as
decisionmakers with status independent of the Commission.

Article XII, Sec. 2 provides the Constitutional basis for
establishing the procedure of installing hearing officers/ALJ's
to assist the commissioners. The Commission is generally exempt
from the provisions of the Administrative Procedure Act. Thus it
is not only appropriate, but necessary, to distinguish the cpPUC
from other state agencies both in terms of the procedural

requirements they must follow and the function of ALTs within the
agencies' day-to-day activities.
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Your letter notes that a key argument for the use of a central
ALJ panel is the appearance of fairness when the ALJ's "career
path is not controlled by the agency against which the officer
may make an adverse decision." This rationale is not applicable
to the CPUC. Unlike ALJs who primarily review benefit or
licensing determinations already made by the agency that employs
them, CPUC ALJs do not review determinations already made by the
agency, rather they draft the agency's initial decision. Also
importantly, much of the work of CPUC ALJs does not involve the
application of a pre-existing set of rules to particular
individuals. For example, much of the workload of a CPUC ALJ
consists of utility ratemaking cases. For another example, CPUC
ALJs preside over generic cases designed to examine the structure
of an entire segment of the utility industry and to determine the
types of utility services which should be available to the
public. Both proceedings require intense technical knowledge of
the industries under CPUC jurisdiction. The importance of
expertise required cannot be stressed too strongly.

Just as in the CPUC's early days, such policymaking decisions
require close cooperation between the ALJs and the CPUC's
Commissioners. The Commissioners are the only individuals vested
with constitutional and statutory responsibility to make these
policy decisions. Employment of the CPUC's ALJs by a separate
agency, in a misguided and inappropriate attempt to make the AlJs
more independent of the Commissioners, would interfere
significantly and in a number of ways with the existing working
relationships between the Commissioners and ALJs which are so
essential for effective decisionmaking.

First, ALJs often work with the Commissicners in drafting the
changes to the ALJ's proposed decision that are incorporated in
the Commission's ultimate decision. As the apparent purpose of
removing the ALJs from the CPUC is to restrict Commission access
to the ALJs, and vice versa, it seems extremely unlikely that
this practice could continue if the ALJs worked for a central
panel at OAH. This change would deprive the Conmissioners of the
assistance of the person most knowledgeable about the record in
the proceeding and diminish the influence of the ALJ over the
ultimate decision. Thus, rather than increasing the efficiency
of the CPUC's decisionmaking, the use of a central panel would
substantially hinder our decisionmaking and require the
employment of additional CPUC personnel to assist the
Commissioners in reviewing and revising proposed decisions. It
must be pointed out, however, that such additional advisors could
never bhe as valuable a resource to the Commissioners as the ALJ

who presided over the hearings and assembled the evidentiary
record.

Second, in keeping with longstanding practice, CPUC ALJs operate
under an assigned Commissioner system where a Commissioner is
assigned jointly with the ALJ. 1In larger cases it is not unusual
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for assigned Commissioners to issue rulings, shape the course of
the proceeding, include and exclude issues, and set priorities
among issues. If ALJs were located in the OAH they would not be
available to the Commissioners to do this jointly -- either the
Commissioner would do it and the ALJ's function would be reduced
to hearing evidence and preparing a proposed decision, or the ALJ
would inappropriately, and perhaps unconstitutionally, assume all
of these functions. Without the ability to confer with the
assigned Commissioner, the ALJ might well render procedural
decisions in conflict with the assigned Commissioner's
intentions. This would simply result in lengthy delays in
reaching final decisions and inconsistent management of the
CPUC's docket of cases.

Worse yet, if the CPUC's ALJs were employed by the OAH, thus
severing the long-standing relationship in which ALJs work for
the Commissioners, the CPUC could lose the ability to control its
own caseload. This untenable result would likely follow because
the Commission would no longer employ the ALJs or control their
schedules, which in turn control the schedule of all CPUC
hearings. Moving the ALJs to another agency would cost the CPUC
the flexibility to coordinate related decisions assigned to
different ALJs since the CPUC would no longer control the
scheduling or order of decision output. The importance of this
point cannot be overstated as it is absolutely critical for the
effective management of the Commission's business that certain
related cases are decided on a timely basis in a predetermined
order. The most salient example are the yearly rate cases, in
which the Commission must reach a decision in the rate of
return/attrition proceedings early in November in order to
include their rate impacts in the general rate case decisions
which have to be signed out before December 31st. We view it as
highly unlikely that the CPUC's demanding caseload can be
effectively coordinated if a key resource, the ALJs, are

controlled by an outside agency faced with competing demands for
ALJTs and hearing time.

Even more grievous, since the ALY would be part of a different
agency, the ALJ would likely lose the assistance of the CPUC's
Commission Advisory and Compliance Division (CACD) for the
calculation and preparation of tables and advice on complex
subjects such as rate design. 1In any one of the last few years,
the absence of such communication between the ALJs and the
Commission's CACD staff would have created absolute chaos during
the crucial decisionmaking periocd in November and December, and

would, under no uncertain terms, jeopardize the best interests of
consumers.

Finally, the CPUC needs ALJs who are expert in a number of
fields, including engineering, financial analysis and public
utility economics. To ensure the availability of such expertise,
the CPUC generally employs as ALJs persons who have previously
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worked for the Commission, both lawyers and non-lawyers, with
these extensive backgrounds. This degree and diversity of pre-
existing expertise would, in our view, be impossible for the OAH
to duplicate, even if it had a separate sub-panel specializing in
public utilities cases.

We shall be pleased to send a representative to the Law Revision
Commission's May 31st meeting to address these issues further and
Lo answer any questions you or your fellow Commissioners may
have. I sincerely appreciate the interest you have demonstrated
in our agency and your willingness to consider our views on
matters which are so vital to the effective functioning of the
Public Utilities Commission.

Cordially,

G. Mitchell Wilk,

President

cc: Commissioners
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Mr. Edwin K. Marzec

Chairperson

california Law Review Commission
4000 Middlefield Road, Suite D02
Palo Alto, CA 94303-4739

Re: Centralization of Administrative taw Judges

Dear Mr, Marzedt

This is in response to your letter of May 3, 19%0

. concerning the potential reassignment of Administrative Law Judges
and hearing officers from state agencies to the Office of
administrative Hearings. The State Board of Bqualization opposes
the proposal that hearing officer functions be transferred from
this agency to a centralized agency created to handle all
administrative hearing functions.

The State Board of Bqualization is a constitutional
agency made up of four members elected from Equalization
4districts, and the State Controller as an ex officio member. The
moard 18 unique in state government because it is a popularly
elected board, It is directly answerable to the people for its
own actions as well as those of its employges. This direct
accountability contains an inherent {ncentive for fairness and
impartiality that is not present in appointed bodies which are at
least one step removed from the slectoral process, ‘

The Board is sensitive to the concerns of taxgaiers with
respect to the issues of fairness and the perception o aicness,
The Poard spensored the Taxpayers' Bill of Rights, incorporated
~ into the Revenue and Taxation Code at Section 7080 et seq., ko
codify the principles of niag-free tax administration, It
established an Appeals Unit to separate the judgment function from
the advocacy functlion,

p86£-rZg-916 131  SY3LIUNDAYIH 0LIYS 308
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The Legislature has, through the Taxpayers' Bill of
Rights, expressed a concern about the length of time required to
resolve petitions for redetermination and claims for refund, That
legislation required the Board to adopt a plan to reduce the time
required. In order to give effect to these legizlative concerns,
it is important that the Board have direct control over the -
activities of the hearing officers, the number of persons assigned
to the hearing function, and the scheduling of hearings, Removing
the hearings from the jurisdiction of the Board to a central panel
controlled by the Department of General Services will mean that
this direct concern with the administration of the tax laws will
be lost. Demands of other agencies will have equal demand for the
time of hearing officers at the central panel. Further, the
transition will inevitably lead to slowdowns in the hearing
process.

The Board enforces and administers the California Sales
and Use Tax Law and other excise tax laws concerning alccholic
beverages, cigarettes, gascline, diessel fuel, electricity,
telephone services, hazardous waste, and solid waste. The Board
collects approximately $15 billion & year in state exclse taxes,
and $4 pillion a year in city, county, and district taxes, for
distribution to local governments,

fn the course of its audit activitles, f{f the Board finds
that there has been an underpayment of tax the Board may compute
and determine the amount required to be paid. The Board is
required to issue a written Notice of Determination to the
taxpayer. The taxpayer, if it believes the assignment is
erroneous or excessive, may file a written Petition for
Redetermination. During the pendency of the petition, the tax
need not be paid. By statute, the taxpayer is entitled to an oral
hearing before the elected Board,

The Board has established an Appeals Unit made up of
attorneys in the Staff Counsel clagsification and auditors in the
Supervising Tax Auditor classification. A Petition for
Redetermination is initially scheduled for a preliminary hearing
before the staff hearing officer. It is expected that at the
staff hearing the taxpayer will present all of the evidence that
supports the taxpayer's position, It is the primary purpose of
the staff hearing to establish the facts in the case and the
application thereto of the law and regqulations. The hearing
ggfiger Ehen prepares his or her Decision and Recommendation to

e Board.

If the recommendation is acceptable to the taxpayer, the
matter is scheduled for action before the Board on the Board's

r86£-vZ£-916 :713L  SYILAYNDAYIH 0108 308
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nonappearance schedule for final disposition. If the taxpayer
disagrees with the recommendation of the hearing officer, the
taxpayer is entitled to, and may request, an oral hearing before
the Board. The oral hearing is a de novo proceeding. The

taxpayer may subpoena witnesses. The statements are taken under
oath or affirmation,

At the hearing, the staff is represented by a member of
the Board's legal staff or by a member of the Board's audit staff,
bhoth of which are administratively separate from the Appeals
Unit. The Chief of the Appeals Unit attends the hearing to
outline orally to the Board the facts and issues, and to prepare a
Statement of Action to be transmitted to the taxpayer consistent
with the disposition of the case made by the Board. The decisions
of the Board are not generally reported, but are reported as
minute orders only. '

If the decision of the Board is adverse to the taxpayer,
the taxpayer may pay the tax and, upon denial by the Board of a
claim for Refund, file a Suit for Refund in the Superior Court.
The Superior Court proceeding is a de novo proceeding,

A statad above, the State Board of Equalization opposes
the proposal that the hearing officer function be transferred from
the agency to a centralized hearing authority. We are genarally
in agreement with Professor Michael Asimow's conclusion, in his
analysis of October 1989 prepared for your commisaion, that the
case is not strong enough to support a government-wide removal of
hearing officers from the agencies for which they hear cases, We
particularly think that such a removal would he inappropriate in
the case of a taxing agency--especially a taxing agency whose
activity is directed by elected officials,

The concept in question is incompatible with good tax
adninistration. One of the most important principles of tax
administration is the principle of uniformity. This principle has
two components - uniformity of interpretation as between taxpayers
on a contemporaneous basis, and uniformity of interpretation over
time, Taxpayers in the same circumstances must be subject to the
same tax burdens. Taxpayers must know how the tax has been
applied in the past, so that for tax planning purposes they will
know how the tax will be applied in the future.

The Board is thus vitally concerned with the issue of

‘accuracy. The hearing process must produce a result that is

Factually correct in each case and a result in accordance with the
public interest and with the objectives that the Legislature has
sought to achleve in creating the tax program. The Board is

P86£~7Z£-916 : 7131  SYILAVNOAYIH 0LIYS 308
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concerned with the relationship between accuracy and the issue of
gpecialization and expertise, Tax law 18 highly technical. TaX
jaw is a specilalty recognized by the State Bar, The Board's
review staff is fully familiar with the relevant statutory
provisions, case law and regulations, The review stafi is
familiar with the continuing administrative decisions of the Board
jtself, as it processes lts oral hearing calendar. The hearing
officer, as employees of the agency, are acutely attuned to issues
of confidentiality. The Board is concerned that if the hearing
function were transferred to a central administrative hearing
agency, there would be a 1088 of structuze, consistency and
confidentiality, with no offsetting benefit,

Additionally, the issue of centralized versus
decentralized administrative hearing service was studied by the
Department of Finance in 1977. The Department concluded at that
time that "Policy considerations agide, there is no clear and
obvious evidence that a centralized administrative law court would
be either functlonally or economically preferable to the present
decentralized structure.," We suggest that there is no evidence
today of any demonstrable social or economic benefit to be derived
from centralizing responsibility fot review and evaluation of tax
assessments.

Por the reasons state above, it 1s the view of the Board
that it would best be able to carry out its dutles to enforce and
administer the tax in a fair and equitable manner if 1t were to
retain its internal review apparatus.

Sincerely,

Cindy RZmbo

Executive Director

CR:sr
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May 21, 1990

Mr. Edwin K. Marzec

Chairperson

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Dear Mr. Mar:zec:

I am responding to your letter of May 3, 1990, concerning the
recommendation to remove Administrative Law Judges and Hearing
Officers from state agencies and reassign them to the Office of
Administrative Hearings, Department of General Services. I
disagree with this recommendation.

The State Personnel Board is a constitutional agency with quasi-
judicial authority to review adverse actions, rejections on
probation, and.a'varlety of other matters involving primarily state
civil service enployees. The State Personnel Board has and
continues to function as a neutral agency in deciding these
matters. We believe that the employment of Administrative Law
Judges by this agency has functioned effectively and efficiently
over the years, especially considering the expertise and knowledge
developed by the Administrative Law Judges while employed in our
agency. 1 do not believe the specialization of Administrative Law
Judges at General Services provides the equivalent.

I can appreciate the interest in creating an organlzatlonal
appearance which portrays the fairness of Administrative Law
Judges. I have considerable difficulty in accepting that
Administrative Law Judges employed by General Services would appear
more fair than the State Personnel Board. General Services is an
agency headed by a Governor’s appointee, an agency which takes
numerous adverse actions and an agency which would be an interested
party and have a vested interest in the adverse action decisions of
the Administrative Law Judges.
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Finally, I don’t think the concern regarding control over career
paths is relevant for this agency. This department, unlike General
Services, rarely takes an adverse action or rejection on probation.

In summary, any proposal to centralize Administrative Law Judges,
which involves the staff employed by the Board, would be opposed.

//E2%EZ:::fT;ikégzﬂﬁﬁ&,//

GLORIA HARMON
Executive Officer
(916) 445-5291
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fdwin K. Marzac, Chairman
California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alte, California 94303-4739

Dear Mr. Marzac:

In re; Conduct of Administrative Hearings

Pursuant to a conversation with Mr., Sterling of your staff, the
following comments are submitted on behalf of the Department of
Transportation concerning the question of whether, in the case
of administrative hearings required by statute to be conducted
by state agencies, the hearings should be requized to be
conducted by an administrative law judge from the Office of
Administrative Hearings. Arguments stated for thls include the
object of fairness and the appearance of fairness, and the
influence of the potential impact of a decision adverse to the
agency on the hearing offlicer's career. These arguments are
with apparent reference to thuse types of hearings where the
state agency assumes the role of prosecutor and judge.

First, there are certain cases where hearings are required by
statute, without the public agency assuming that dual role.
See, for example, the Subletting and Subcontracting Fair
Practices Act, Public Contract Cude secktion 4100 et seq.
There, heacrings may be held by a state (or local) agency to
resolve a dispute betwsen a prime contractor and subcontractor
regarding the 1isting of subcontractors for a construction
project. Ordinarily, decisions are made by an engineer, with
knowledge of technical mattecs. No purpose would appear to be
served by referring such hearings to the Office of
Administrative Hearings, especially when any delay could
adversely affect an ongoing construction project.

Consider also the review of Relocation Assistance
determinations, where the role of this agency in the appeal

process is a matter of both state and federal law {Government
Code section 7266; 49 C.F.R. section 24.10).
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Second, even where otherwise appropriate, any referral to an
outside hearing officer should be limited to those cases where
a hearing is expressly required by statute. The argument that,
in the absence of a statutory requirement, constitutional due
process requires a hearing (c.f. Merco Const. Engineers, Inc.
v. Los Angeles Unified School Dist., (1969) 274 Cal,App.2d 154)
should not be the basis for referring informal hearings to an
outside hearing officer. To fail to limit referral to cases
where cleacrly required by statute would expose agencies to
uncertainty, as well as to a nonsubstantive argument which
could cloud the process,

There are many examples of informal hearings which, although
not required by sLatute, are afforded in connection with public
contracts. Consider, for example, the relief of bidders (see
Public Contract Code section 5100 et seg.) and the evaluation
of good faith effortas of bidders to achieve Minority Business
Enterprise Goals., Matters relating to the responsiveness and
responsibility of bidders should be left to the awarding
agency. (See City of Inglewood v. Superior Court (1972)

7 cal.3d 861, 870-871; Taylor Bus Service, Inc. v, San Diego
Bd, of Education (1987) 195 Cal.App.3d 1331.) If any
discretion is to be exercised in such vases, lt should be that
of the contracting agency., (See M, Steinthal & Co. v. Seamans
(D.C. Cir, 1971) 455 F.2d 1289, 1301, 1303},

In summary, if any such administrative hearings are to be
conducted through the Office of Administrative Hearings, that
requirement should be limited to specifically identified Lypes
of hearings expressly required by statute, excluding those
which properly belong with an agency decision maker.

Very truly yours,

2/
ICHARD W. BOWER
Assistant Chief Ccunsel
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Edwin K. Marzec, Chairperson
California Law Revision Commission
4000 Middlefield Road, Suite D=2
Palo Alto, CA 54303-4739

Dear Mr. Marzec:

This is in reply to your letter of May 3, 1990 to David Kennedy,
Director of the Department of Water Resources. Your letter
requested our views on your Commission's study of the
desirability of having all statutorily mandated hearings of State
agencies conducted by administrative law judges (ALJs).

The Department of Water Resources is certainly not opposed to the
concept of a centralized panel of ALJs. Nor are we opposed to
the concept of giving State agencies the flexibility to use ALJs
in particular, specific statutorily mandated situations.

However, because of the unique engineering nature and stringent
operational requirements of this Department, we are concerned
about any effort to mandatorily require the use of ALJs in all
situations.

Our concern is based on the fact that several types of hearings
for which the Department has statutory authority are especially
time and expertise critical. Two examples that readily come to
mind are certificate revocations for unsafe dams and hearings
related to substitution of listed subcontractors on public works
contracts. With respect to the latter, the contracts often
involve flood control projects or projects involving the State
Water Project. It is our view that having to rely on outside
personnel (typically non-engineers) to make recommended
engineering-related findings and conclusions could lead to
delayed decision-making on these matters and otherwise compromise
the State's best interest.

As a final thought, it should be pointed cut that mandating ALJ-
conducted hearings in an across-the-board manner can be expected
to dramatically increase the costs of such hearings for all
parties concerned. This is because of the likelihood that
participants in such hearings will typically employ cocunsel to
advocate their positions before ALJs. At least as far as this
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Department's experience is concerned, I am not convinced that the
resultant increase in costs would lead to more equitable results.

Please contact me at (916) 445-8207 if you need further
information concerning our position on this matter.

Sincerely,

\)eﬁfwo (UM‘&_,

Susan Weber
Chief Counsel
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Mr. Edwin K. Marzec, Chairperson
California Law Revision Commission
4000 Middlefield Rocad, Suite D-2
Palo Alto, CA. 94303-4739

Dear Mr. Marzec:

As Administrative Law Judges at the California Agricultural Labor
Relations Board, we oppose the concept of a central panel of
hearing officers who would conduct all administrative proceedings
in the state, even if there were provisions to accomodate the need
for specialization. And, if such a panel were created, we strongly
believe we should not be included.

First, let me briefly state our concerns about the central panel
concept. We do not believe it is a foregone conclusion that such
a move would result in either efficiency or economy. Nor do we
believe it would guarantee or even measurably improve the
independence of ALJs.

OAH now has about 24 judges; the new panel would have about 700
judges. Such a dramatic increase would mean a significantly more
bureaucratic structure which might well reduce efficiency. The
Department of Finance in 1977, after considering a similar
proposal, rejected it, saying it was not convinced a central panel
would be more economical that the present system and that, in fact,
it might be more costly. A copy of that report is enclosed.

The bigger bureaucracy causes other concerns. One of the reasons
given by the Commission for expanding OAH intc a comprehensive
central panel is to avoid even the appearance of undue influence
on ALJs from within the agency where they reside. Such a large
agency would be a political powerhouse and might well result in
more politicization vis a vis ALJs rather than less.

The inevitable supervisorial layers would mean substantive review
of ALJ decisions with increasing opportunity for "suggestions" that

revisions be made. If such pressure emanated from the top
political appointees, it would be much harder than now to isclate
such pressure and to trace it to its source. Further, the

opportunity for undue influence is manifestly more likely if all
ALJs in the state are in one agency since it is unlikely that every
state agency which now employs ALJs would succumb to a temptation
to interfere with the independence of ALJ decisions.

Despite the fact that our agency has a history of being accused of
being politically biased, it has been remarkably free of such
pressures. We believe, however, that if the Commission feels this
is a problem in other agencies, or simply a potential problem to




be headed off, the best apprcach is to deal with it directly. One
possibility is promulgating a code of ethics and/or other laws for
ALJs and agency heads to prohibit such interference. We recognize
that, as with any other such rules, they can be wiclated in both
blatant and subtle ways. But, at least the rules would set
standards and could be enforced whereas establishing a central
panel in the hope that it would achieve the desired end does not
accomplish even this much.

Second, for a number of reasons, we believe it would be
inappropriate to include ALJs from the ALRB in any such central

agency. our agency is closely modeled on the MNational Labor
Relations Board which has always maintained its own staff of
hearing officers. Statutorily, we are bound to follow its

precedent where applicable.

In the 55 years that the NLRB has been in existence, it has created
a substantial body of legal precedent; currently, there are more
than 300 volumes of HNLRB decisions. There is alsc an extensive
body of federal appellate and supreme court cases interpreting the
NLRA. Additionally, there are the 15 vyears of accumulated
precedent under our Act where the ALRB has tailored the naticnal
law to fit California agriculture.

Labor law is a speciality. Few general practitioners venture into
the area; the State Bar has even been considering certifying it as
a special field of practice, like tax law. We, like the ALJs at
PERB, are specialists within labor law.

Even if a central panel were to have specialists designated for
labor law or agricultural labor law, expertise would be lost by
isolating ALJs from the ALRB. The NLRB is recognized as an expert
agency, and its expertise is accorded deference in the federal
courts. Our agency has similar status. Expertise derives in no
small measure from the fact that ALJs benefit from being surrounded
by the day to day administration of the law and being aware of
ongeoing issues and agency procedures. Similarly, the agency
benefits from the ALJs who, at least at the ALRB and PEREB, are
ameng the most long-term employees. They are a significant part
of the institutional memory of the agency.

Especially in hearing election matters, which are investigative in
nature, agency expertise is wvital since the role of the ALJ, who
in this context is called an Investigative Hearing Examiner, is to
elicit the facts on his or her own rather than relying primarily
on the parties. This requires not only familiarity with the
applicable legal precedent but alsc the industry and the agency's
election procedures.

Another aspect of our specialized role argues agalnst including us
in an expanded OAH. Both the ALRB and PERB often handle long and
complex cases. The ALRB currently has pending before it a backpay
case involving over 200 employees which required over 54 days of
hearing and voluminous exhibits. California, aside from Hawail,



is the only state with a meaningful agricultural labor relations
statute., Adapting traditional labor law principals to this new
arena requires extensive factfinding and legal discussion which is
quite different from the function of a number of other agencies
where the law is quite settled and the main concern is processing
cases as quickly as possible.

Early in its history, the ALRB experimented with using ALJs from
OAll. The differences between the needs of the two agencies was
quickly apparent. The cursory decision in one such case, which
followed standard OAH procedure, was so deficient that the Board
felt compelled to comment on it in writing and to reconsider the
matter de novo. This decision, as well as two others written by
hearing officers from the central panel, simply did not contain the
depth of analysis which the Board members and practioners expect
from an agency modeled on the NLRB.

We note that Wisconsin, which is listed in your Memorandum 90-36
as a central panel state, was one of the earliest states to create
a state labor board, and it has always maintained its own staff of
hearing officers. Specialization within the central panel was not
deemed appropriate there, and we do not believe it is appropriate
here.

We appreciate the opportunity to express our views and hope they
will be of assistance tc you in your evaluation of this proposal.

Sincerely,

e e T Skl

Barbara D. Moore
Thomas Sobel
Jim Wolpman
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The Department cf Ganera? Sarvices’ 0F7ice of Administrative
Hzzrings, with the State ang Coasumer farvicus fAyency corcurring, requestad
zn inventory ¢f the ftate’s
intent was that we find the extent to waich agencies of state gcvernment

might be holding adminictraiive hearinns cutside ihe suthority of the

ot
——

qn

M
e

rdministrative Procedura AC ané to gather, for tne Tirst time, the
nasic information necessary o dotermire the appropriateness of "unjversal
apatication of the sPL," 4.z, centraiizad ac ninistrative hearings.

The wark plan for this report was Zasigned to 417711 the resucsted
{~ventary fay the (Sfice of Administrative Hearinos and to provide for the
pacsibility of a more detailed worklead study. The detailed study had.
neen reguested by Depariment of Fi-ance budgzt staff contingent upon cur
discovzry of significant'fiscaI a¢ventages to centralizatio.. kg Teel
that this report orovices the -fgrmatinn nocessavy to initiste ine rolicy
dacision procesc. further, since no apparent sionivicant Fiecal savings
acerue to rentralization of scminictrative hearinés, wa believe that a
detailed worklnad and staffing analysis weuld must approv igtely foliow

the aevelapment of & counsistent s state peiicy towerd cuasi-judicial admin-

istrative hearings.

s
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tle would like to thank the many representatives of the State's
variors administrative hearing units who zssisted us in our ccmpiiation
of dzta. Special thanks are due Mr. Jack Cievenger, Chief Administrative
iz, Jucge for the Unempinyment Insurance Appeals Board, and Mr. Herver:
Horsriga, SJirector of the (ffice of Administrative Hearings, for thei;
contributioﬁs t0 cur undersianding of the aduinistrative hearing
process.

This report is the secord in a series of Dcpartment of Finance
studies of "centrziized versus decertralized" services. °Phase I (Report
Humber D77-40, dated August 1977) was pubiished in Dacember 1377
and incivied reviews of prildings and grounds, space management, fleet
administration, records managament and ofvice mzchine repair. Phase 11I,
cdue for comeoietion Spring,'lg?a, concerns State Palice services.
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PRCJECT MAKAGER

JOHK H. PARKER
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SUMEARY

—4is remort presents criginal research data resulting from the
ripet compvencnoive reyiew 07 L2 State's adgministravive heacing vnits.
Lrqeaty-5ix agencies nolding cuasi-judicia1 hezrings are diccussed and %
_¥ ¢hose are compared in 2 detailed display cf jurisdictiona}, caseload,
sraf¥ing and nrececural data.

Based upun OuT review, we conclude that:

o A1l of the State's quasi-juciciai hearing units &r2

operatingd consistent witn statutory authority. 1t is
noted, however, that in most cases, statutory zuthority
does not creclude contracting for adjudicztory services
$ron the Cifice of ndminisirative llearinas.

¢ Many sdministrative hearings are< conductes by hearing

cfficers who are emploved by the agency inveived n the
dispute.

@ Trno extrem2 rande ir, gace complexity and coseload volume

found among the various heering units meke relative produc-
{1vity comparizons of doubtful vaiuz, givern current data.

¢ The quéd} i
acminietrative adjudicators vavy considarebly.

1fications end galary ranges ¢f toe neariy SO0
&

There are strong opposing arguments conceraing the approprigteness
ez decentralized nearine function with agEFCY-EﬂQ?Jj?d hecring officars.
tesniuticn of these important poticy jssues is more crucial to tiae present

cehate COASETNINg ths craoanization of fair hearing professes than are the

cotailed cott aralyses of such ¢ chande.




ve preccmsnd that the nffice of Limirisirasive Hearinge {0AR)

nodcrate the rolicy dinoussions congerning the c3sues cogsocvaved with a

certrolised hearing fungtion, Staturory o Ludgetary chmges affeciirg

is found in Governwent code Section 11378.5.

Poiicy considerations acide, there is no ciear &nd cbvious gvi-
dence that 2 cantraiized agrinistrative law court would be either func-
ticnally or ecenemically preferable Lo tha present ¢stantraiized structure.
Therefore. Ve recommend no change at this time.

To retain jts vaiue, the matericl gathared For this repcri should
ba maintained, and we pecormend that the Gyiice of raministretive Zearings,
unﬁsr'its quinerity found in Gauern%s&t Code Seeotion 12370.5, ¢XTTY cut

shis responstnilily.

- e S Semilr




CHAPTER !
INTRODUCTICH

The Staté’s verious boards, commissions and cepariments hold
ree distinet tysas of administreti : pearings. First, are internal
manzgenent hearings dealing with the routine administrative cefails of
&r organizatiorn: ar example would be departxental budgati hearings. Hext,
cre the guasi-iegiclative hearings helc by an agency to secure input from
interested parties ccncerning rule-making or poiicy acopiion. The
whird tyne of administrative hearings, and tie subject of this repor:, is
the quasi-judicial hearing ~ the foymal prucesses of dispute resclution

.. 2n a state ageacy ang an agarieved party that sust be exhausted
dor to judicial review., The (aliforniz Administrativs Procadure Act
¢ acministretive

{AFPLY, 2copted in 1945, is the primary auice fer the Stats

L3
1/ .
ceiuzication hearings. The verious sectiont o7 *he APA defire the
stens vhich must Le taken by iistad agencies to provice "due process”
s
L

zn 2lients who are affected by agency acticns.  The purpose of the
P4 was to provice a farum Tor administiative zppeal of a decision,
=ie, or regulation mide by zn agency or 2 representative of an agency

whics would have a detrimantal effect cn the rights of Zhat agency's

1/acvernment Code S2ctions 1150 3 11528,

Z/7h2 reguivement Yor atministrative Fg“ﬂCTES te provice for an
Jdministrative sppzal precess containing elements of “due process” ig
reinforced by LL.S. Supremz Cowrt Fu| nﬂs Gulaters ws  helly 387 U.S. 2De,

f\f
Ja
’i??" imited States vs. Mestern Pacific Raitroed Co., 352 U5, 59,
63-64, 77555. 167, i85, 1 L.La. ad 125 (1955},
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ciiante. DOther authorities and Tzgozl standerd:s for the condict of
administrative hearings range Trom the 3iste Constitutiorn Lo Federal

regulations. . -

PRl L O

Quasi-judicial hesrings gra conduc=ed by about saventy stcte

c3yencies cnd cover 2 broed spectiry

Ex |
b 1]

¢t jurisdictional authority, case

compiexity, and proceduras. The Office of Adminirtrative Hearings (CAH),

Capartwent ¢f Generai Sarvices, has stated:
47 rge and increasing number 57 Stite agzncies are
evoicing the appliczvion of the Administrative Procedure
Agt to controversias arising frer their administraiive
actions. Tne convenience of & standzrcized srocess of
dispute resc1Lt1on, The gesnomies of czniralized persomnel
and oparetions, and the fundameniz) fzirness of indzperdent
nearing officers are not zvailadle in the tyuical adminis-
trative Tawsuit in {alifornia. Yetl, those ahvartuﬁea

could be realized if the APA were given universal appii-
cation.

1]

Capryriw,

PR

-

A can ba advocatsd
! tne scope of

Before univarsal appliceticn of
f‘c*t-uety, it is NeCESSary o
departure Trom the APA by State ag

n
0w
1 Hp -

ek T
et m
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=5.
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Duriig this study, we have deiert trhe sceope of derarture

from the APA by staia agencies,” zpd thic informas

{
1z the Pocket Supplemant, "Administretive Hearings in Californiz State

hH

AT}

Government," and discussed in Chapter II. The “conveniznce," "economies.™

T

[yt
by }
(&%
‘_ﬂ
fd )
-
"‘S
f J
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1]

conssiidated aministrative hearings zs postulated by

3/ vemorancun, Herbert NoYeigz, Dir
te Lepnars M. Crimes, or.. Scc
June 7, 1977,

i
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ministra
ure and

) et

e ¢ N ear1ngs,
T Agricy = es,

r:

4fFfor thz purposes oF tiads siudy, @ “depsriure from tha APAY wis defined
e gne zaistence o ¢ cersen o ouait within a departmeont or divisicn who
hotds guesi-3uTic®2) hazeings witnott cotloying the OAH or withaut spec
sTatuetory autharicy oo held such Rearings,

-2




Qur analysis of the accumuilated cata cave no irndication that a

significant fiscal reason for centraziizaticn exists; therefdre, we did

nat exercise cur cption to perform & detailen werklcad and staffing ztudy.

fatur: rasciution of the nhilosoohical cearlicts innerent in the issue

¢f centralization of auministration hearings may cause such a detzijed

5/

vorklogzd study to become more gppropriate.

-

(_;r(.'l -ﬁ-n“.l'nla e

iG76 Jucicial Counsit siudy of Municipal Court "weighted caseloads’
ost about $51,000 exclu :iing overheed cests end judges' liaison tima.
similar STugy of Sugericr Court caseload st-rndards c anducted in
3?4 by a private corsulting 7irn was estimatad o cost over $80,000
cr consulting fees aione. {(Consolidatien of the Superier Court
wudy with twe other uPGu]ﬁq contracts zctually permitted 2 ‘equced
11iing cf about $37,000 for consuii.ng fees.) Singe the administrative

cCjucication syc-tem in Califorria is Iarger and mero diverse than
eithe" tha Municipal or Supericr Zourt systems, & study similar te the
sighted L¢_elﬁau studies menticned cbove courd easily cost more.
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CHAPTER 1i

THE EXTENT OF ADMINISTRATIVE HEARIHGS
1% STATE GOVERNSENT

To aetermine the exntent io which administrative adjudicatory
recrings are being held by stat2 agencies, the first task is deTiniticon
&f wpat constitutes such a hearing and the second is to find which
sgencies hald hearings in conformity with the definition,

For thic study, a guasi-judicial hearing was defined as one

.
1/
taving the following elements:

-
.

A'Y perties chould give sworn tesztimony znd have the right to testivy.

© A1} narties chculd have the apport"ﬁ*ty 10 ¢ross examing {or gquestion)
witreseas.

.. P parmanent record of the heavings should be zvaileble for review.

&, Tn2 hoarire should folleow {generaiiy) rules of evidentiary and
procedural due procase.

5. The hearing o.%icer {or sqency) should have subpsena power for
rersons and records,

€. The heariac officer should make & propesed/Ting] decisicn baszed on
‘az gyidenco presenced.

7. Timely notvice of the hearing should bo given 0 aly parties.

o, hen cne of the parties is nct ¢ompeteni {a the Ernglish language,

&7 interpreter should be allowzd L0 be present.
. ire nearing shouvld bz public,
ngse plements were zgreed upen by Mr. Hechery larbrine, Dirveclor,
f A

of AUR 11_urat4v" Bearings, <ond M. Jack Clevonger, Civief
sdministravive Law Judge, Unemploymani Ir:ularbr iLppeais Board.

-




-

These elzmen.s constituted cur screening guestionraira, shown

in Appendix A, and were used to determine which of. the State's boards,
:/

commissions and departments ers concucting quasi-judicial hearings

0f the 133 zgenciss contacted, those found to hold quesi-judicial
hearings were identiTi=d for further in-depth study. Those agencies
which €id not nold cuasi-judicial hearincs were piaced on separite
1ists &ccording to the typas of hearings usually held, i.e., quasi-

legisiative hear1rbs and guaci-iegisiative heerings with some quasi-

‘n
R

judicial elements.’ The zgencies hoiding quasi-judicial haarings were

separated into two croups, c.¢ comprised of agencies subject to tie
Administrative Frocedure Act  &nd conducting hearings in 2ccordance withn

that statute end the cther <omprised of agencies wnich conduci hearings

f"l

S, Because we sought {¢ describe the

e

under authorities other than tie
extsnt of departure from the A®A, ws contacted all of the agencies in
the latier group - the non-RP?A heering units - and gathered their
respénses ta pur Tair hearing cquestiornsire. a copy of which is shown in

ipcendix A, +mong the APA heering units, we intevviowed every unit

exzzpt tne liceasing boards within the Department of Consumer Affairs.

Z/vie exercised seme subjectivity in cur screening process. Fa
Learing elements 4, 5, ond € ware considered essential to
definition of a ciasi-Zudicial hearing. The ebsence ¢f one or two
of thz reomaining eiements »as c01s1der=u "within tolerance.”

3/The Tists cthowing agewc.ea no]ding qLacw-,Lc:c1a. hearings ard cuas1-
Tegislative hearings eppeer in appandix 3. A Tist was ot made ¥
sgencies holding internal weracemant nearings since such hear1ngs are
guite commor throuuhout state government.

4/These 53 ugencies are specified in Government Code Section 11301,

r'l -

.
ne




shese 1icensine boards unifermiy follow the APA &nd use the Administra-

- s

:{ve Law Judges of the Cf{vice of AZministrative He?f1rgd tc conduct
twair hearings whenever the funstion is dg?egated.gj

The Tair hezring guestiannaire was cdeveioped vrom the foilowing
iist of 17 questicns, the first 10 of which were specifically askea by

tha OFfice of Administrative Eezarings in their menorandum requesting this

1. What agencies are conduciing hearings cutside the APA?

2. What kinds of disputes ire 1nv01ved?

1. How many hzaring cificers arc emploved to conduct sucn hearines?

4. Do the hearing officers write proposed cr final decisions?

5. Are the hearing: recorded, end if so, by what means?

£. Wnat compensauicn i3 paid {he hearing officers?

;.‘ Do wrv agencies engame privete hezring officers, and if so, how
WENY for wrat Linds of hearings, and at what cempensaticn?

g, Uo eny hezring officers perform other duties for the agencies, and

<
+

-l‘

-
¥
*

c0. what Cuties

o, What statutes (aiving cizations) encble agencies fo¢ conduct their

""|
-7

oen haarings with Lhgir own siasy

1), daer trend, iF any, i5 oscevtainzhie a' ~ul the number of disputes

5zing heard by cienciet outside the Administrative Procedure fict?

e}
~—

. what funding sources and attengant controls exist among the hearing

functions?

-
[al]

. Yhat decision-review sechanisms exist related to #2)7
What administrative functisn sverlans are occurring cmeng hearing

offices?

“fuearings condlcled by ihe boards themsaiver du not require an
SR

-

—r e ———




14, What circuit-riding overiaps erc ccourring and how much “slack
time" is involved? |

15. What is the ralative impact of hoth the size 67 the body of law
being ruied upon and its velocity of changed

16. HWhat are the ninimum cualifications of the hearing officers

{including those grandfatherec)?

—d
»

What ura cther states' oracticas ir the area of guasi-judicial
hearings?

The answers ta the preceding cuesticns zve ¢isplayed in the chart
titled "Administrative Hearinas in Califernie Statg Government" and
included as 2 pocket susplement in this repori.

To retain its value, the materizl cathered for this repourt should
be maintained, and we reccrwrend thet the Offies of Adm 3uza€ ive Hezarings,
wnder the cuthority Found <mt Govermment Cude Seetion 113?0.5,;! earry out
thie respornsibilily.

Reyiew of the pockzt suppiemant will give the readar en insight
in*s the breadth of the guasi-judicial acministrative heiring process
rresentiy found in Zalifornia State éovernment. In terms of organizational
size alone, 75 state acencies holding quasi-judicie! hearings employ nearly
590 hearing office i

aries encunt to approximately 13 mitlion

gollars per y2ar.  9» slishtly reizxing criteris for the identification

oy
-h

agercics hoiding cwasi-judicial hearirgs we could have ingcluded several

v

gencies from Aopendiz B, List €, in this grovp.

“’fJVE”Hﬂ“ﬁ Code Seecticn 11270.8 zirects Jfd ©
th i

study the subiect ¢f :dninistretive Taw unﬁ pracedure in
21t its aspacts; to suomit s sugrestions 1o the various
cgencivs in the inuarests of vairness, uniformity and tha
expedition o7 Lu

1

£iress; and to report its vecomendations
to ihe Governer end tenislatures at the commencerment of each
JERSTal 585518 ...

$/This cost E’Qf extregul a;icn DESEC PN tha approxicete megiar ca
ranze of (ZIou ver month muiliglied by the numaer cf hearing off




" The principal conciusions which we roached from our review of

the chart cata are:

¢

California's administrativz adjudication units, thougn
cecentralized, are all cperating consistent with statutory
authority. Among the APA ageicies specified in Gcvern-
men* Code Section 11501, those with the smaller caseloads
and to use the services of w.e Gffice of Administrative
Hearings while others heve separate hearing unit authorivy.
It is noted, however, that, in most cases, such statulory
suthofity does net preciude contracting for adijudicatory
services from Qfh.

The er:remz range of case complexity Tound émong the
various hearina units makes relative productivity
evaivation amorg hearing ¢fficers of doubtful vaiue,
given current data.

Relative productivity comparisocns of hearing unit support
nerscnnel woulc not be accurate with present data due to
the broad ¢iffsrences in the duties of the staff, the for-
nats of decisions produced, and differcnces in the written
decision producticn process in the various hearing units.

itezring Officers' minimum legal queiificaticns vary from
no legal experience to five years' practice as @ member
of the State Dar. Salery ranges vacy accordinZiy.

Many administrative hzarings ere conducted hy "capiive"

hearing officers who arc employed by the agency involved
in the dispute.

L
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CHAPTER LI

CENTRALIZATICH OF ADMINISTRATIVE HEARINGS -
THE ISSUES

California's administrative ascjudication process is, at present,
Jargely decentralized. With the exception of the Office of Adiministrative
Hearings, those perscns wiG h2ar aﬁministrativé disputes are usuaily
empicyed by the agency invnlved in the dispute, e.g., Administrative Law
Judges {ALJs) from the Depariment of Senefit Paymants, the Public Utilities
~omnission, and the Unemployment Tnsurance Arpeals boerd. This decentral-

1zzd system.of "captive’ hearing ¢fficers is consistent with existing
1/
systems in other stetes, 2nd with Californiz ccurt dacisions concerning due

srocess, a5 well as with the conc-pt of 2 "single state agency”

'(.A)
B

Py -

£nta1iy respansible for adninistrztion oF federclly funded programs.

ne Office of Adminis<irative Fearings nas suggested iiat the cresent

izad cvstem of adminisirative adjudication be abandoned and
renianed with ¢ system which would centralize it of Culifornia's quasi-
iudicial administrative hearings. The result of such centralization, 07

feals, vould te pessibie savings in numbers of support persornel, more

17«2 caiied the State Attornay Gemeralc' Offices fer answers to the other
states questicnnaire {fip endix A} to dotermine whet B“O“ eduyes
Fannsylvenia, I1linois, Ohio, Texas, West Virginia, and iaw Vork hac
develooed o deal with oCTT?.StTCL‘”E gispute resoiution. ATl ef tne
ctatec, exczpt fzw reork, responded to the ft2lephone dnterviedw. Ia
responding states, the mL*Prnev Coparais’ Offices dascribed o
dacentratizee syaten of acninisirative adiudicazicn similer
Caiifornia’s systenl,

Soleeds vs. Gray (1632) 109 CAZd &78, 42 #ig 48,

ifSecticn 204 of the Intercover “m_nuel toopzration Aot of UG8 allcs
states Lo enply vor and rogoeive vaivers tor tho singie State Ageacy
roauirencat, See siso <5 CFR 205.101{2){14)




e<ficient utilizaticn of the workforce ang available faciiities, end
stenderdization of the disputerresu1ution proc -s.Q: Vo have discovered
ra concrete evidencz to support o refyts this hypothesis in its entirety.
Ar issue vaised by JAH as & coroilzry to the jssue oF centralize-
tion concerns the "fundzmental fairnees of jndopendent h2aring o officers”

“eap !

vig-a-vis stive" hzaring cfficers. The auinority of £om2 agency

- cministrators to change or reject & hearing ositicer's 123ad fetermingiion

b

i

seen by some as an ‘neppropriate power. This argument must be temperad

ﬁ)

in the context of “independence” &% hearing officers bscause 2Genty review

of proposed decisiens is no- cenfingd to the decisicns of "eaptive" hearing

~sficars. Decisicns writfen by ohil ALd's are § eneraiij proposed decisions

anc are also subject to raview oy he auency head. Honetheless, proponents
 p7 "independencs” maintain that @ hzaring of7icer whise prep csed decision

be revieyad by his o her can &gency read will Teel mere constrained
+o clusely Tellow agenty soiicy w'an writing @ decision than wﬂuid an
indapencert ~dipcicator end Liat cych consiraint is cetrimental t*
sundamental fairness. A re shzd item is tae view "irat zaving officers
¢would not be subjg;ted te safary il TreTIIOn 1. Tluences Trom the eency

of
wirizn they zerve.’
Ancther point raisad by 2dvocaies oF jndenendent hearing units is

tnat the ~7ients of o azency maY not 22l that ° nearipg officer employed
hy the agancy with which they are iy dizoute wily Tair

crgunents znd cutdence even though all the elements of duz process wdy

be cresent furing the hearing.

Da P20

L amgranaum, Herders Nerpriga, Sireccds AR, 1D s sonand Grimes, Jr.,
cpovetary for Agriculture sr¢ Servizas, oune 7, 1¢77.

3fGuoted Trom @ 1635 rapovt of <he State Rr. Dommitiez on Adminfcira. sive
foerzies nd Tripraals oy ke, George Loz, formar Divechar cf G,
4urina & recent State bR BymIOS M IN AU Wristrative lew. 1he TulT
sewi of Ur. (oan's remaras con oe feund tenirning oh pECE 185 of the
Procecdinge of il suhic Law Section, rublished by the State Ear
Thd cotod Soptumher 250 057

-»

ey

oy o

i




The proponents of "captive" or agency-smployed hezrinc officers

raint out that the “"captive” hearing officer has more erperu1se in the

laws dealing with the particular agency 2nd that this expert1se results
in fair, speedy. and inexpensive zcdministrative zdjudication. Furtaer,

the decisions of “"captive” hearing cfficers are sesn as Wore

Tl ey RAPNY 3 gy < S g

consistent with nast cecisions and with agency policy. It is this Tast
-~zint, “consis*ency" of dacisicns with agency poiicy, thai Tires the
shiloscphical enmity betwean opponients and proponents of "captive®

hearing officers. Those sunnorting agency-employed hearing officers

BT T e

fez] that the hearing unit should be an instrument of policy enforcesant

]

sssuring that the policies of the agency are apriied consistentiy to all
clients of the sgency through all levels of agency administration.

Caponents f2el that the hearing cfficer should not be forced into tie

e e - ———

~seney meld but sheuld be frae to rule on the poiicies and actions of
czzncies without constraint.

Stil1, the philcsophical controversy cver centrelization revolves

:rend the cuestion of the "fairness® of edministrative edjudicators. fio

sgency employed or “cactive" adjudicators provie & "fair hearing?"

. H
inother part of tiiis came jssue is erpressed by the question: Do w2 {
desire to creaie an "administrative law court" by cemtraiizing all
adninistrative nearings in one body? in answeir to the fivet question,

she Cz)ifornia Supreme Court, in Leeds vs. Svay (1952) 109 CA24 874, has

riled that 1f the elemsats of due process are present in an administrative
rearing held Ly an agency employed adjucicator then ine parties to that
6/

dtzpute have received a "fair hearing.'” Chief Justice Warren Burger

v/Separate authcr1ty in reaulation and statue also provides for the
ezistence of seperate hzaring units withir agencies. Refer to the
"zuthority" linz con the Pocket Supplement.

[ ———— VR

—— .
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P A L

in a spaech given this year &t the Ha*ionel lonfarence on Minor Cisputes,
sponsorea by ihe American 3ar Asscciation, addrecsazd the sctond question
by sayino: . '

Parhaps some mav disacree, but certzinly thers ougnt

to be a clear conssnsus on the propesi'ian that the ccmp?ex
procedures, refined and developee vor certain types of more
compiex cases, are *nap'"opr:ate and ever counter-produc-
t*v when applied to the resaiution of the kinds of dispuies
which are the focus of our &iignticn tocay.

Wnzt is begirning tc emerce, through the fog, 1s that we
jawyers and judges--aided znd abettes by th2 inherentiy
Titigious nature of ~m2ricans--have created many of these
problems.

‘t may be that even i we diccioles of the iaw do not

invent new problems, we have cone far tno little to solve
thzm or channel them irto simoler reshanisms that will
produce tolerzble restits, |

If we are com01ete1y horest, ve qut at Teast consider
whether we ara not in reaiity, somewhat 1ike Fogo, the
“ra11ch1id o7 that ph1:oscpfer-._da"'st4 ‘alt lelly, who

praciaiined "ie have mal the enemy, &nd he is us.”

1 €3 ot s u;g=st in fazt the ‘enemy” we have met is the
iegal profeszion. But the "eremy" may be cur willingness to
asstez fnat the more cnmpnen e process, the maore rvelined
and eoiiberatz the Hrnceaur e, the better tie gquality of
justice winich results. Bu% this is net neczssarily so.

My sucmission is that we centinue oo engigs in some vuth-

iess salf-examination and incuire whether our fecinatic
with procodure. with lega’l feste--now oftzn avelving
three or four fiers deap-~his not 324 ¢ 3 smug assump
tion. that conflicts can be solved oniy by |CH“LV&|R=Q peOple.
17 i3 passible that-~hecause of cur training--we nave
teni=d Lo cast 2771 disputes inte 2 legal fremework thei
onl¥ Yegally trainec profescionals can cove with and in
traditionai iegal rays. IT that is co--and I put it as a
5

[
juasiion~-we ara in a vicisus cycie.

Turning Trom the philesophical issves dnvoived in the cebate
cvar centralized acninistrative hizaringz to a discussion of some
creanizational optionz for adjudizatsrs, it should Tirst be recoonized
that zubsiantial changa 7rom the present decentroiized svsizm would
requira enabling Tegislation. The Scate's various hearing units currenily

kava speciTic state or Federal statviory autnority Tor their existence,




The organizational form of the administrative hearing function
could 1ie at any of several points cn 2 cenrtinuun betwaia the aresent
cecertralized svitem, which inciudes some emnloyment of "captive”

zsjudicators, and a fuily consolidzted and indenapdent "adwinistrotive

", - P
a3 SouY.

4 Tuily centralized “edministrative law court

ik o PTYETI-Ap iap—y g | - :
- - i e AT S S v T IR

feature such characieristics zs: 1) formal hearing proceises, (2% central

ceiendering of adjudicator caseload and “revel, {3) Administrative Law

Judge assignment to cases desendent upon -alendar resuiremants instead

R e e, L]

of cas

iD

cpecialization, {4) ;ocied support sizff goaratiors, () ccmmon

rearing faciiivies fer 211 case uypes, ‘6) & single responsinie edminis-

Avw wan o=

srator, and {7) @ hicher-level review autrovity indegendent ¢¥ the &gencies

for which the cases are being heard. Frem @n ecenuinic stazndroint, these

T

b

fr-*ures gppeir dzcireble if cne assumes thal whe iess centraiizad systems

e -

Feroor slack “ime in azjudizaicr and support staff schadalas, hearine facilid)

viczncies, aad nerrowar-inin-necessar’ cyzeryisory ssins of control.

e e e Wy p—met

cye corsclidation carriss some risk of higner cosis &3 well.
“ipe+, as sugoested hy Thief Just;:e Eurcer in tho Sariiir JUCTLELILh,
~vecass farmaiizaticn cai, Lo itselT, dnerezie hoovin) comolaniiy Qng oIt .
with no promise »f & totier nueiity of jostice. cond, ceatrel calsnicring E

(21" %
</ :
levoiing upward of miwinu Guali sraticns 2ad salary rances emstg ALJS i
/fcata in the ;uc*et suoplerant <o not SUppOrt &n asIumdlics “hat Ald '
mon-oroductive tims can D2 2ss sgred by £Cnsci.dated catenciming.
f-ore ngenzies enperiencing rﬂf“ rozas 0T ¢lient non-2oaZiranics
(e.q., penefit Pzy—ants and’ T43Y, such “washout” rates ero oseilly
anticirated Dy « ¢vev-calzndar lhc CU3Es
2/TRie type of ~orsonnel and payv wljustnen: vauld be Yinely o orlTor avar
ino “;e;e-:fff‘aiizEJ sdmirictrative soure sitce rotsuize of ALYS
amanc tha yoricus cupartmanis wauid orosebly Do opracticed in o gLierat
to previgz for the Alds’ ~rofeseicnal crowin,
~13-
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;

Tnird, iT suppn*t staff were pooled and assigrnad cases without regard o E
case type (e.g., weifare, licencing or rate sotting), some existing case i
precessing efficiencies probably would ba lest. The imaticetionz of the i
latier point also spply to the AlLds who csuid be expected tc lose some i
procuctivity when assigned to hEur ngs cgaling with widely differing ,é
stbjacis. ;
Clearly. some incremental steps toward cemtralization cculd be ¥
immediately undeirtaken, e.g., regicnal consolidaticn of ¢ vort functions, !
}
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Tficer coverzge of remute
Tocation hearings, and so forth, However, such incrementa: steps should
be considerad only after trhe poiicy cuestions vaised in this. report have
been addressed. Failure %o do so could result in a range of agency
response from spotiy use of incependent 2djudicazors toc the creation of &
dzTacto "fourth oranch” of government {an independent Administrative Law
Sourt;. Such resuits would be pclicy raiting by default and wouid not
aiiow the full rance of discussicn the:t the issue de»- rves,

We rezormenc thot tie Office of Adminiztrative learinge [0AF)

. - . - . -
roderete the polisy discuesions consering ©

e isaues asscziaved with a

s currer decentrziised rrocess ehould refleer ithe iniut okl
adjucicators as well ae the Siase Zzr, affceted program menazers and
ar;eeied elient groups. The authority for OAH {0 undertake such an
effort is found in Government Coce Section 11370.0. _

Prlicy considerations cside, therz is ro ciear and obvicus evidence
chev = centralized administrative iaw court would be ejther functionally
or economiczlly grefershic o tne present decentvalizad structure. There-

TorE, we receamena a3 cherge &t this {ime.
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APPENDIX A

QUESTIONNAIRE SAMPLES
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¢ GDRESS

KAME

RENK

SCREENING QUESTIONHAIRE

OF AGEMCY

& TELEPHONE NUMBER OF CONTACT PERSON
NG

WHICH O7 THE FOLLOWING ELEMENTS ARE PRESENT IN YOUR (FAIR) HEARING FROCESS?

___ Sworn testimony anc the right to testify

Hearing recerded or reported {record availcble for review or appe2i}

Opportunity to cross-examine witnesses

follow ;u!es of evidentiary and procedural due process (re: Goldberg v.
Kelly

Susgecna piwer {persons and records)

___vresided cver by person who will make (proposed/final} decision

Held in Erolish with interpreter ailowed when respondent not English-
speaking

hdvence notice of hearing given

is heairing public
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FAIR HEARING QUESTIONNAIRE

A@ncy Hame . :

vhat is the titie of the person who conducts your agency’s Fair Hearings?

{Title)

By whem are the "Hearing Of%icers” used by wgur agency empioyed?
{Parent Agency)

How many pesitions are involved in the conduct of hearings? (Hearing
Qfficer Cniy} as of dete

How much support staff is available to each Hearing Officer? (Number
and types of each positicn in supoort)

What are the pay scales of each of the above nimed positions?

Are 211 hearings recorded? }n what manner?

Are 21l hearings conducted in accord with GCovernment Code? (Which Code)

khat kinds of disputes ars heard?

How many disputes are hsard? (Types?)

ualificationz are necessary to be & "Hearing Officer® for ycur

Uo "Fair Hearing Officers" psrform other duties for vour egency? {What,
if anv?)

#hat Statutes or Codes ara cited as authority for the existance of the
fair Hearing unit in your agency? {Please attach xerox copies if other
than Gov'tc Coie 17500 et al.)

w?}-
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14.
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o

6.

7.

18.

22.

LA
L2
a

Page 2

What is the trend in the number of disputzs heard by your agency?
(Numbers crowing? Types changing?)

Ie eny propose

d zegi ation likel
your agencyr (Bili 1

¥
umber, 1T anyj

to affect adininistrative hearings in

chould Hearing Officers e autonomous af egency control?  Way?

What are the funding sources for your Fair Hearings?

Do Hearing Officers travel on a "Hearing Circuit"? {(#heve)

Frequency oF travei?

fra <he decisions of the hzaring Officer bincing or subject to review?

- .

nat impact does the Faaring OF f1 r's decisicns have on the oody of

1aw’ (Set & abice by precedent?;

How quickly dnes the law change with respaect 1o rour a2cency’?

Has ycur egency encountered any acministrative conflicts or cveriaps in

the Tair Hearing process?

St e o A emaar cr Tt ek - v SemE g W
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Page 3

24, Do your Hearing Officers use a gqueuc system or an appoinument by hous
system?

25. What is the average rumber of misscd appointments (“"Washouts®) per day?

FJ
L}

Has the volume of laws and/or regulations affecting ycur agency changed
significantly? How quickly? Increase or Decrease?

27. Uhat is the mechanism of vour decision review process?

28. Are any personnel now performing the duties of "Hearing Officer” not
admitted to the Californis State Bar? ({ihy?)

REMARKS :

-23-
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TELEPHONE NUIMEER

OTHER STATE'S QUESTIOHNAIRE

NAME OF STATE

HAME OF CONTACT PERSOR TITLE (I any)

QUESTIONS::

i. Do the various agencies in your state hold quasi-judicial administrative
nearings?

11. Arc these hearings held pursuant to 2 law(s) similar to the Federa)
Administrativa Proceduras Act? {If so/not which law?;

“no does the hearing? (Title or position)
7. Wnat qualifications are necessary to conduct hearings?

V. What support staff is available to the person conducting hearings?
(Permanent/temporary, civil service/private sactor, assigned/contract)

Y1. Are the Taws affecting your state's hearings changing rapidly in velume,
intent, or anpiicatien?
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APPERDIX B
LISTS OF AGENCIES BY HEARING TYPE
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LIST 1

AGEKCIES INCLUDED IN THE ADMINISTRATIVE FRUCEDURE ACT,
GOVERNMENT CODE SECTION 11507

Beard of Dental Examiners of Caiiforniz

3card of Medical Quality Assurance of the State of California, cach of iis
threc divisions, and Medical Quality Review Commiiteec

Board of Ostecpathic Examincrs of the State of Californic
california Zoard of Nursing Education and Nurse Registration
State Board of Opfemetry

California State Board of Pharmacy

State Department of Health

Board of Examiners in Veterinary iedicine

State Board of Accountancy

Calitornia Stzte Euard of Architectural Examiners

-.ate Board of Barbar Examiners

State Board of Renistration for Professional Engineers

- Registrar of Contractors

State Boeard of Cesimatelogy

State Board of Funera’ Directors and Emosimers
structural Fest Control &oard

Department of MHaviocaticn and Ocezn Daveiopment
Director of Censumer Affairs

Bureauy of Collection and Investigative Services
State Fire Marshal

State Board of Registraiion fur Geoiodisis
Director of Focd and Agricuiture

Labor Cormissioner

-28.
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keal £state Commissicner
Commissioner of Corporations
Departmznt o7 Benefit Paymants-

Board of Pilot Commissioners for the Bays of 3an Francisco, Szn Pable
and Suisun

Board ¢of Pitot Cormissioners for Humbold: Bay and Bar
Board of Pilot Commissicners for the Harbor of San DBiegd
Fish and Game Commission

State Beard of Education

Insurance Commissionar

Savings and Loan Ccmmissicner

State Board of Dry Clearners

Board of Behavioral Science Examiners

State Board of Chiropractic Examjners

State Board of Guide Dogs for the Blind

Depariment of Aeronautics

Boérd of Administration, Fublic Employzes' Retirement System
Department oF Motor Vehicles

Bureau of Home Furnishings

Cem=zterv Board

0->artment of Conservatien

Dapartment of Water Resources acting pursuant to Section 414 of the
Water {oda :

Board of Yocational Nurse and Psychiairic Technician Examiners of the
tate of CTalifornia

Certified Shorthand Reperters Boavd
Sureau of Repair Services

falifornia State Beard of Landscipe Arciitects

C e papmE SR g e Fivedd
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bepartment of Alccholic Baverage Control

Czrifornia Horse Rscing Board

School districts under Section 13443 qf the Education Cgde
Statz Fair Emplisvinent Practicze Ccmmission

Bureal: of Employment Agencies

INCLUDEE IN THE ADMINISTRATIVE
PROCEDURE ACT UMDER EOVERHMENT
COOZ SECTIOM 71802

0ffice of Administrative Hearings
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LIST 1-A

AGENCIZS HOLDING QUASI-JUDICIAL HEARIWGS -
BUT NOT INCLUDZD IN THE ADWMINISTRATIVE PROCEDURE ACT

workars Compensation Appeals Board

California Public Utilities Commission

Board of Equaiiza%isn

State Personnei Board

Water Resources Contrel Board

Agricultural Labor Reiations anfd

California Unempioyment Insurance Appeals Board

Sducational tmployment Relaticas Board

Dccupational Safety end Healtiy Agpeals Board

Coﬁmissinn on Catifsrria State Government Organizaticn and Economy
.. iy Resources Cunservation and Development Cosmission

Athletic Commissicn

Staie Lands.ﬁemmissicn (Permit Action)

Youth Acthority gsard ‘

State Senafits anc Services Advisory Board

State Board of Control

San Francisce Bay Conservation and Development Commission

Commiss®on on Judiciz] Performance

Community Release [Feard

franchise Tax Bonrd

Cepartmant of Housing and Cermunity Mavelopment

Dapartment of Transportation (Doard of Review)




LIST 2

AGENCIES HOLDING QUASI-LESISLATIVI HZARINGS
BUT HAVING SOME QUASI-JUDICIAL ELEMENTS
IN THEIR HEARING PROCESSES

k

Commission on Housing and Coﬁnuuity Development
Klamath River Compact Commission (Rare)

l'2aith Facilities Commission (Appeals)
California Coastal Zene Comuission

recizmation Board

State Public Horks Board

Solid Haste Management Eoard

Horse Racing Board

State Mzrit Awarc Board

State Transcoriation Board

£icokolic Beverage Control Board

Californfa Air Rasources Board

Ccmmission Tor Teachers Preperation and Licensing
Californic Job Creation Program Board

Board of Cerrections

Ztate EBoard of Forestry

Fair Political Practices Comission
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STATE OF CALIFORNIA—HEALTH AND WELFARE AGENCY

DEPARTMENT OF SOCIAL SERVICES O 1w rev. comarw e
107 S. Broadway Rm. 6005
Los Angeles, CA 90012 _ MAY 29 1990

REe kY
(818) 368-1097 viEo

May 25, 1990

California Law Commission
4000 Middlefield Rd. Ste. D-2
Palo Alto, CA 94303

Attention: Nat Sterling

Dear Mr. Sterling:

I cannot believe that the State of Californta is still seriously con-
sidering a proposal that would include WCAB, UIAB and Social Services
hearings to be handled by a central panel of AlJs.

My concerns are noted in the enclosed letter I wrote to Michael Asimow
Tast year, and I will not repeat them here.

I understand that there was testimony by ALJs: from the State Personnel
Board concerning improper in-house pressure pit upon them to write
decisions in favor of mamagement. If the State Personnel Board, or any
agency, is guilty of the outrageous conduct aileged, then the hearing
function must be removed from the agency's jurisdiction. But ALJ
independence is not a problem at the WCAB, UIAB or Socfal Services,

so this should not be a consideration when the Commission makes a
recommendation concerning these three agencies.

It 1s surprising to me that the Commission has not conducted a formal
poll of ALJs concerning the desirability amd feasibility of including
these agencies in a central panel. 1 imagine that there are some AlLJs
at WCAB and UIAB who suffer burn-out due to high workload or lack of
variety of issues, and as a result they may desire to do other hearings.
But ask them if they feel that 1t is reasonable to expect outside AlLJs
to hear their agencies' cases on a part-time basis along with a mixture
of other cases. From my discussions with other ALJs at Social Services,
I believe that at Teast 90 percent of us feel that the central panel
concept for these three agencies fs neither desirable nor feasible.

A central panel of ALJs for most agencies may be a good idea. But keep
these three agencies out of it.

If you desire to discuss this matter further, please call.

Sincerely,

g
rattive Law Judge




Desid and Linds Sblbsshon

GRANADA HILLS, CALIFORNIA #1344
[18) 388-1007

March 13, 1989

Professor Michael Asimow
UCLA School of Law
Loa Angeles, CA 90024

Dear Mike:

For the past two days I have been drafting a very long letter to respond
to your question whether I (and my colleagues) believe there should be a
central panel of all ALJs who conduct administrative hearings about
public benefits.

But the answer to your question is such a resounding NO!, only a brief
explanation is necessary.(for me, four pages is brief),

The three state agencies that I am aware conduct public benefits hearings
are Social Services, Uemployment Insurance Appeals Board (UIAB), and
Workers Compensation Appeals Board (WCAB). My comments are directed
about these agencies.

There aré a few reasons why a central panel of ALJs might be desirable,
generally, but those reasons don't apply to these three agencies.

First, a central panel énsures ALJ independence. 1If any of the three
agencies had the problem allegedly -existing at Social Security (see
attachment), that would be reason alone to establigh a central, .imdépendent
Panel totally removed from the agency. But independence is not a

problem for ALJs employed by the three agencies. We don't need a

central panel for our own protection, and I do not foresee even the
slightest threat in the future to our independence.

Second, a central panal maintains the integrity of the hearing process.

In a small agency the hearing function might be assigned as one of the

duties of a top Department official, who as a practical matter is unabie

to render a truly objective decision. A central panel eliminates this problem.
But the three agencies each employ at least 55 ALJs. We have our own separate
bureaus and are not closely alligned with any of the parties. We are house
ALJs in name only; we certainly are not in anyone's bedroom.

Third, a central panel can improve government efficiency in processing
hearings. This would be true for agencies that require only a limicted
number of hearings and as a result they are not used to dealing with
case processing problems or developing hearing pro¢cedures. But the
three agencies conduct numerous hearings (several thousand a year at
Social Services, tens of thousands at UIAB), and have been doing so
for years. Procedures for processing cases, calendaring them, dealing
with difficult parties, etc. have been tried, testéd and for the most




Professor Michael Asimow
March 13, 1989
Page 2

part perfected in order to deal with the specfic problems and to meet the
specific guals and obJectlves of each agency. A central pamnel for these
three agencles would not improve case processing, but it might severly
hinder it.

Fourth, a central panel could result in unriform hearing rules and procedures
for all public benefits he:r:ngs. I could go on at length why this is not
a good idea. But even if it were a good idea, we don't need to create a
central panel of ALJs in order to accunp11sh that objective. For example,

a small bureau could be established in the Health and Welfare Agency to
oversee hearing procedures of public benefita hearings.

Fifth, a central panel overcomes the problems created by vacant positions
and fluctuatingcase load. If a small agency employs four ALJs and one
dies and the other transfers to another job, that can create a terrible
backlog until replacement ALJs are hired and trained. A central panel
loses ALJs too, but the impact on a small agency is hardly noticeable,
since that agency's hearings will not- sagnif;cantly be backlogged

due to the small percentage of hearings conducted for that agency. But
& large agency such as the three under consideratipn does not require

a central panel to overcome problems relating to fluctuating case load.
These agencies can, and do, use retired ALJs for up to the maximm

allowable 90 days per year.(Social Services doesn't hire retirees, but could).

Sixth, a central panel system could ensure uniform ALJwork load standards
and conditions of employment. But I've never heard of any ALJ in these
three agencies complain that they were being treated unfairly in comparison
to the ALJs in the other two agencies. I think a general statement could
be made that each of us in our agancxesllkenour conditions of employnent
and do not want someone to come in and fix a problem that does not exist.
Besides, that is what we have a union for.

There are, however, two compelling reasons for not creating a central pamel
of public benefits ALJs.

First, the nature of the hearings and law of these three agencies requires
specialization, not generalization. At Social Services we deal with a
large, complex and ever-changing body of law, regulations and policy memos.
In addition, we need to know when there is likely to be an unwritten policy
governing a situation before us so that we will know whether to write a
Final Decision (in accord.with policy) or a Proposed Decision {contrary to
policy). . I would say that it takes a new ALJ at Social Services at least
two years;develop$ a journey-level competency in kmowledge of welfare law.

Years ago, OAH used to conduct Socizl Services hearings on an overflow basis.
These cases were initially handled like their other cases, I am told, but

soon they realized that a specialized unit had to be establighed to handle

these hearings exclusively. (That's when I was hired, in 1972.) The emphasis

in OAH-type lrearings is on fact finding and use of judgnen: in proposing penalties.
There is no place in their system for hearings that require a detailed under-
standing of a cemplex body of law.




Professor Michael Agimow
March 13, 1989
Page 3

We ALJs at Social Services begam hearing disability cases about five years
ago following a change in law concerning Medi-Cal éligibility. These
hearings are essentially the same as Social Security holds. It is my
understanding that new Social Security ALJs are provided with six weeks
of concentrated training in medical matters before holding hearings. We
have had perhaps five days of training in five years, not very much
considering these cases constituted 15 to 20 percent of our case load.
Morale dropped considerably. We hated resolving cdses that we knew we
were not competent to handle. 1 personally wrote the State Bar to ask
whether it was #tbibal. for me to continue to resolve these cases without
adequate training. The State Bar said it ‘did not want to get involved

in a matter that might eventually involve employee discipline. (I
resolved the ethical problem by finding disability if I had any doubt

in favor of the claimant, a radical departure from the preponderance of
evidence test)

Several months ago a few ALJs volunteered to do these hearings exclusively.
These ALJs have an interest in disability and are rapidly developing an
expertise in the area because this is all they do. They are happy, and
the rest of us are too, since we have to hold only a smell number of these
hearings.

And better decisions are being written because of the specialization.

Yet, it is my understanding that the knowledge of mpdical matters that we

at Social Services need to do disability hearings cpmpetently does not approach
that which WCAB ALJs require in order to accurately evaluate ever-conflicting
medical reports presented by opposing counsel. There must be some reason

why the State Bar has established Workers Compensation as one of the few
specialty areas of law. There is simply no way a generalist could competently
handle their hearings.

The law governing UIAB may not be as technical .as Social Services nor require
a specialization like WCAB. But their law is probably much more extensive
than what OAH ALJs deal with. The UIAB is one of the most efficient agencies
in government. Their ALJs conduct about 20 hearings per week and write the
decisions immediately after each hearing. You don't develop that kind of
efficiency with part-time ALJs, who are distracted withiother types of hearings
too.

reason _
The second campellinﬁafor maintaining the current system of separation may not
be readily apparent to' academicians. The nature of the hearing process and
client;}:x' and each process is best suited for s different style of ALJ.

J

At Social Services the best ALJa have a little bit of the heart of a social
worker {but not a bleeding heart). Our claimants are frequently just managing
to get by. Their frustration with perceived incompatence at the initial
eligibility level is apparent (and justified in manj cases). The outstanding
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ALJ at Social Services will patiently listen to the claimant and provide
helpful advice. One specific example: There was an old lady in Needles
who couldn't get new dentures from Medi—Cal because new ones had recently
been authorized, but she had not utilized that authorization. This lady
had no idea how to rectify the problem. A few phone calls by me to her
dentist and to Sacramento resolved it. There is great joy for some of us
in being able to do that.

But at UIAB the ALJs hold the hearing and write. the decision in an hour.
Certainly there is no time to provide a sympathetic ear.or a helpful hand.

At WCAB the ALJ deals with attorneys, and all three of them are used to
more formadlized hearing procedures. The ALJ does not generally take
as active a role in examining witnesses as Social Bervices and UIAB
ALJs do. WCAB ALIs also conduct settlement conferences and must be
skilled at it if they want a managhble case load.

This doesn’'t mean that an ALJ for one of the agencies would not be an effective
ALJ at one of the other two. I worked at the Public Employment Relations

Baord for two years, with its settlement conferences and formalized hearings.
But my persog@lity is:better suited for the informal hearing procedure where

I take active control of the hearing. I imsgine the opposite is true for
others. And even if we can effectively adapt to the different styles,

how easy would it be for the ALJ to switch styles from day to day?

The current .separation allows each agency to hire and develop ALJs in a
manner that is consistent with its unique style and objectives. This
should not be interfered with by imposing a central panel on them.

Conclusion

An OAH-type central panel works well for agencies that don't have many hearings
and whose law ia not very complex. That is not the case for the three public
benefits agencies. Additionally, the nature of the hearings is best suited for
different-styled ALJs. It would be a drastic mistake to create a central panel
of ALJs for Social Services, UIAB and WCAB ALJs. As a final thought, if

this proposal were seriocusly considered, the ALJs at the three agencies

should be polled. I am confident that they would overwhelmingly oppose it.

I hope to be able to provide input on the other topics you are studying in
administrative adjudication and rule making. Please contact me if you have
any questions.

Sincerely,
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PAUL WYLER

1300 W. Olympic Blvd., 5th Fl.
Los Angeles, CA 90015

(213) 744-2250

May 29, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

RE: STUDY OF ADMINISTRATIVE LAW - ADMINISTRATIVE ADJUDICATION -
CENTRAL PANEL CONWCEPT ‘

Dear Persons:

This letter is being written by myself as an individual and does not
represent the views of any agency or organization. I am writing this
letter in response to the letter of Tim McArdle, Chief Counsel, California
Unemployment Insurance Appeals Board, dated May 14, 1990, and in response
to Memorandum 90-72 of the staff of your Commission, pages 8 and 9,
regarding the applicability of an expanded central panel concept to the
Unemployment Insurance Appeals Board of the State of California.

I am personally unable to attend your meeting of May 31, 1990, in
Sacramento, California, and would like the opportunity to attend a future
meeting of your Commission (preferably in Los Angeles) to expand on the
views set forth below.

GENERAL DISCUSSION

I request that the Commission defer until a future meeting any decision on
whether or not any particular agency's ALJs be included in an expanded
central panel until the views of all sides be considered, proponents and
opponents. I am disturbed that the staff memorandum recommends that with
respect to certain agencies their ALJs not be ‘included in the expanded
central panel merely upon the assertion or recommendation of that agency.
Up to now the Commission has discussed the central panel concept from a
general point of view and with some particularity as to certain agencies.
Now that each and every agency is being considered it is recommended and
urged that the Commission not decide the status of that agency's
adjudicatory process (to include it in an expanded central panel or not)
until all views are heard.
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SHOULD THE ADMINISTRATIVE LAW JUDGES OF THE CALIFORNIA UNEMPLOYMENT
INSURANCE APPEALS BOARD BE INCLUDED IN AN EXPANDED CENTRAL PANEL?

With respect to the CUIAB, Mr. McArdle has submitted his views. He is an
opponent of an expanded central panel for his agency. The views of the
proponents of an expanded central panel in that agency should also be
considered before a decision is made by the Commission,

I agree that there is a division of opinion among the Administrative Law
Judges of the California Unemployment Insurance Appeals Board as to whether
or not they should be included in an expanded central panel system.
However, it is not the convenience of the ALJs that is the uppermost factor
but the litigating public that is the uppermost consideration, together
with possible cost savings. The principal argument in favor of an expanded
central panel system is that it would promote greater appearance of
fairness in the administrative adjudicatory process and would enhance the
independence of the administrative law judge.

At a recent discussion held in San Jose, California, on May 17, 1990,
Professor Asimow conducted a seminar concerning his work for the California
Law Revision Commission. He conducted an informal poll among the
Administrative Law Judges of the California Unemployment Insurance Appeals
Board as to whether they favored being included in the central panel
concept. The results of this poll are interesting. When the question was
posed as to whether or not they would be in favor of being transferred to
the expanded central panel but would be limited to hearing unemployment
insurance appeal cases or disability insurance appeal cases as they are
now, the vote was opposed te being included in the central panel project.
When the question was posed as to whether or not they would be interested
in being included in the central panel project provided that they would be
given an opportunity to hear a greater variety of cases, the vote was in
favor of being included in the central panel project.

Although in many respects, the CUIAB and its appeal process is separate and
independent of the Employment Development Department and there is generally
an appearance of independence and fairness, certain considerations or
defects in that process should be considered:

1. The Employment Development Department (EDD) is a party litigant
to each and every unemployment insurance and disability insurance appeal
{see for example, Unemployment Insurance Code sectioms 410 and 1328);

2. Many of the appeals hearings are held in the field offices of
the EDD for the convenience of the parties. Although a substantial number
are held in the specialized appeals offices of the CUIAB it is estimated
that approximately 50% of the cases are heard in the field offices of the
EDD., Where the _ hearing is held in the specialized CUIAB appeals office,
there is a greater appearance of fairness.Where hearings are held in the
EDD field offices, there is an element of lack of fairness or lack of the
appearance of fairness. The hearing is held in the office of a party
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litigant. The claimant is summoned to the hearing by an ALJ in that
office. The ALJ appears to be, under those circumstances, a mere
functionary of the EDD office and is commonly identified with that office.
It is no wonder that many times the claimants and even employers refer to
the ALJ as a Department employee or functionary. This is a serious
impediment to the appearance of fairness and tze apparent independence of
the Administrative Law Judge;

3. While all personnel matters, such as hiring, promotion,
assignments are performed within the CUIAB and are not subject to review,
criticism or input from EDD or any other entity, there are certain factors
which must be considered. The California Unemployment Insurance Code
provides in section 401 thereof that "There is in the department an appeals
division consisting of the California Unemployment Insurance Appeals Board
and its employees., . .". 1In this sense then the Appeals Board is a part of
the EDD, which is a litigant before the Appeals Board. Section 403 of the
code relates to budgetary aspects of the work opf the Appeals Board., It
states that all personnel of the "appeals divigion' shall be subject only
to control of the Appeals Board or its agents but it then states that the
Appeals Board shall prepare a budget concerning its costs of the "“appeals
division®, the budget shall then be negotiated between the Appeals Board
and the EDD and if there is a disagreement between the parties, the
Governor of the state shall make a decision regarding that budget; the
Department shall furnish equipment, supplies, housing and various services
required by the appeals division and shall perform such other mechanics of
administration as are agreed;

4. The funding of the appeals division or the Appeals Board derives
from federal sources primarily (90% or so) and the rest of that budget is
derived from state sources. The federal aspect of the funding is derived
from the Federal Unemployment Tax levied upon employers which is collected
by the United States and then placed in a special fund by the United States
Department of Labor. The United States Department of Labor then allocates
a portion of that fund to each state, including the State of California,
for the operation of its unemployment insurance program, including the
appeals function. That portion of the federal funding relating to the
State of California, goes to the EDD first and based upon that portion of
the unemployment insurance program that is allocated for appeals, a portion
thereof is provided for the appeals division of the Appeals Board. It
might be argued that in the handling and negotiation of the budget there is
some indicia of lack of independence of the Appeals Board or appearance
thereof since the Appeals Board derives its budget subject to negotiations
with the EDD, a party litigant;

5. In practical application of the above paragraph, all of the
equipment of the Appeals Board, including tables, chairs, bookcases,
computer egquipment, recording devices, telephones, typewriters, and even
coat racks are labeled with the name of the EDD on them. It is true that
subject to the negotiaton process the Appeals Board later pays the EDD for
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this equipment. But the appearance is that ALJs conduct hearings with the
property of a party litigant which may have been possibly leased or
furnished to the Appeals Board. Most claimants and employers may not be
aware of this but most claimants and employers will be aware of the fact
that in approximately 50% of the cases they are appearing in an office of a
party litigant and that appearance is manifestly unfair.

With respect to the argument that centralization could result in greater
economy, this is a point to be determined. The Appeals Board has had ups
and downs in its caseload. There are times when the caseload has gone down
and there are times when the caseload has gone up. There have been times
when ALJs have been laid off or threatened with layoff due to a lack of
work or cut in budget. Under those circumstances, the central panel system
makes sense when there is a need for more ALJs due to a heavier caseload or
budgetary problems, or when ALJs could be transferred to other agencies or
other types of cases when the caseload or budgetary situation so requires,

In addition, in each ALJ appeals office there is a separate library,
separate eguipment and separate clerical staff. The combination of
clerical staffs, libraries, equipment and the like can, if properly
utilized, result in budgetary economies. This is the whole point to the
possiblity of a "pilot"™ project in determining whether an expanded central
panel system will result in tax savings and budgetary economies,

With respect to the professionalism of the Administrative Law Judges, it is

quite clear that an expanded central panel system would not decrease
professionalism, although it would probably enhance it.

With respect to expertise,it has been argued all along that expertise need
not be diluted and that by establishing specialized subpanels within the
expanded central panel ALJs with expertise could continue to hear the cases
they were familiar with.

It is urged that even though expanded central panel not be established that
there be "an apparatus® to provide "movement" of ALJs to hear other cases
in the sense of pooling of ALJs. There may be, on certain occasions, a
limited access of ALJs from one agency to another. This could be more
easily done through the central panel system.

With respect to each of the reasons set forth in the memorandum of the
staff, the following reply is made:

1. Although the Appeals Board is independent, there are certain
practical factors in the hearing of cases which denigrates from the
appearance of fairness and the independence of the ALJ as above described;

2. It is necessary to experiment to determine whether a relocation of

ALJs from CUIAB to the central panel would be cost effective and there are
certain possibilities that exist that might point in that direction;
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3. Under the concept of a specialized subpanel of ALJS, hearing
unemployment insurance cases within the expanded central panel system, the
workload and time restrictions would be retained;

4. The funding mechanism would be the same as in the OAH as present,
namely each agency would be billed for the funding; at the present time
the Appeals Board and the EDD must negotiate funding under section 403 of
the California Unemployment Insurance Code and such a mechanism would be
retained in a different form possibly;

5. It is not the guestion as to whether the judges themselves prefer an
expanded central panel but whether the public would be benefitted thereby.
It is not entirely clear what the ALJs themselves want based upon the
foregoing information;

6. An exchange program among agencies would be helpful but such an
exchange program would be better operating under an expanded central panel;

7. Even though the Department of Labor may object to the central
panel, the State of Washington has included in the central panel the
unemployment insurance appeals; and

8. New office space might not be necessary but in fact there might be
a cutting down of office space.

For the foregoing reasons it is urged that the California Law Revision
Commission not decide immediately the question as to whether the CUIAB ALJS
be transferred or not transferred to an expaygded central panel but defer
the matter for further consideration unti} all evidence is in.

Respe tfull%iitff%tted'

PAVL/ WYLE
nistrative Law Judge

PW:kc




