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BACKGROURD

Professor Asimew's background study for the Commission on
structural issues in administrative adjudication advises that the
existing California central panel system of administrative law judges
in the Office ofhgdmiqistrqpiveVHearingq not be expanded beyond its
present séope. Rather, the professor recommends that those agencies
that presently employ their own administrative law judges be allowed to
continue to do so, subject to a few exceptions.

At the January 1990 meeting the Commission considered this matter
but deferred decision on 1it. The Commission directed the staff to
solicit further information concerning the central panel system from
those who have volunteered it. The Gommission requested that
supplementary written information be presented to it at a future

meeting,




The staff solicited further information from Paul Wyler, a Los
Angeles administrative law judge, and from Professor Harold Levinson of
Vanderbilt Law Scheool, both advocates of an expanded central panel
system. The staff wrote to Duane Harves, a Minnesota judge and a
leading central panel proponent, and recefved information from Nahum
Litt of the National Conference of Administrative Law Judges. The
staff spoke with representatives of Senator Howell Heflin, author of
the federal Administrative Law Judge Corps Act pending in Congress.

We have also assembled extensive material concerning the central
panel system, supplementary to Professor Asimow's background study and
the letters we have received commenting on it, including the following:

Abrams, Administrative Law Judge Systems: The California View, 29
Administrative Law Review 487 (1977)

California, Judicial Council, Tenth Biennial Report (1944)

Clarkson, The History of the California Administrative Procedure
Act, 15 Hast. L. J. 237 (1964)

Model State Administrative Procedure Act § 4-301 (1981)

New Jersey, Governor's Committee on the 0ffice of Administrative
Law, Final Report (1984)

New York, Governer, Veto Message No. 22 (1989)

New York, Legislature, 5. 03613A, Office of Administrative
Hearings (1989)

New York, State Bar Assoclation, Task Force on Administrative
Adjudication, Report (1988)

Oregon, Commission on Administrative Hearings, Minutes and Report
(1989}

M. Rich & W. Brucar, The Central Panel System for Administrative
Law Judges: A Survey of Seven States (1983)

Thomas, Administrative Law Judges: The Corps Issue {1987)

United States Congress, H.R. 1179 and S. 594, Administrative Law
Judge Corps Act (1989)

Because of the volume of this material, we have summarized it in this

- -memorandum--and--have -attached-selected -excerpts -as Exhibits:

Exhibit 1—Asimow, Administrative Adjudication: Structural Issues
(Independence of Administrative Law Judges) (1989)

Exhibit 2--M. Rich & W. Brucar, The Central Panel System for
Administrative Law Judges: A Survey of Seven States (Selected
Tables, Summary and Conclusion, Appendices, Bibliography)
{1983)

Exhibit 3--Oregon, Commission on Administrative Hearings, Report
of the Subcommittee on Comparable Law and Practices (1988)

Exhibit 4-—-Letters from Nahum Litt of National Conference of
Administrative Law Judges (February 6, 1990) and Ken Cameron
of Santa Monica (February 16, 199%0)




HISTORY OF CENTRAL PANEL IN CALIFORNIA

California was the first jurisdiction to adopt the concept of a
central panel of hearing officers who would hear administrative
adjudications for a number of different agencies. The California
central panel was created in 1945 as a result of recommendations of the
Judicial Council for adoption of the Administrative Procedure Act. The
Judicial Council recommended creation of a central panel to maintain a
staff of qualified hearing officers available to all state agencies.

Under the administrative procedure act recommended by
the Council, State agencies are required to use qualified
hearing officers in their adjudicatory proceedings. Many
agencies have neither the volume of business nor the funds to
warrant the employment of full-time hearing officers.
Moreover, agencies may from time to time require the services
of hearing officers in addition to those regularly employed.
The Council's proposal contemplates, therefore, that the
Department of Administrative Procedure shall maintain a panel
of hearing officers available for use by the varlous State
agencles.

Judicial Councill of California, Tenth Biennial Report 11
(1944)

Although the Judicial Council's main concern was expertise and
efficliency, the report recognized the additional benefits of the
central panel of separation of functions and the appearance of
fairness. For these reasons the report suggested that the central
panel be located in an agency other than the Department of Justice:

The Department of Justice now has the duty of prosecuting
cases before many agencies and 1t would be difficult to
achieve a separation of functions between the prosecuting
deputies and hearing deputies, Even 1f separation was
- achieved -in - faet; -the -appearance-of unfatrness would remain
if both prosecuting and hearing functions were vested in the
same department.
Judicial Council of California, Tenth Biennial Report 11
(1944)

Thue the Judicial Council's seminal report in this area focuses on
five key issues that have dominated the central panel debate ever

since——(1l) <qualifications, (2) expertise, (3} efficiency, {(4)

separation of functions, and (5) appearance of fairness.




Although the Judicial Councll considered the possibility thsat
hearing officers be drawn from the central panel for all agency
hearings, the report did not recommend this and the legislation that
was enacted did not require use of the central panel by the larger
administrative agencies. While recognizing that a complete separation
of functions would be desirable in the larger agencles, ™"Any such
requirement would have produced such a drastic alteration in the
existing structure of some agencies, however, that it was thought
unwise.” Report at 14. The agencies have such a volume of business
that a nmumber of hearing officers are kept busy full time, and other
duties are assigned when they are not engaged in hearings. The
Judicial Council felt this could be countenanced soc long as the State
Personnel Board was satisfied that the volume of work exists and so
long as the other duties assigned to the agency employees are not
connected in any way with the investigation or prosecution of cases by
the agency.

The central panel scheme recommended by the Judicial Council was
enacted and rapidly implemented. The central panel currently resides
in the Office of Administrative Hearings (OAH) in the Department of
General Services, with offices in Sacramento, Los Angeles, and San
Francisco. The administrative law judges are required by statute to be
lawyers, and more than two dozen are employed by OAH. The agencies
served by OAH are billed on the basis of the services provided.

Cur consultant reports that the California experiment is generally
considered a success. Although California's central panel system was

not copied elsewhere until after it had been in existence for 30 years,

-beginning -in-- 1974 -other- jurisdictions began to adopt the concept.

Central panel systems are now in place in Colorado, Florida, Iowa,
Massachusetts, Minnesota, Missouri, New Jersey, FNorth Carolina,
Tennessee, Washington, and Wisconsin. Proposals for adoption of the
central panel gystem have recently been or are currently being
considered in three other states of which we are aware--New York, North
Dakota, and Oregon. New York City recently adopted a central panel,
and legislation is once again pending in Congress for a central federal

panel,




There have been a number of studies of the California experience,
with positive conclusions. Our consultant states:

By general consensus, the system has worked well. The
legislature has drawn on the panel to hear cases from other
than licensing agencies, and they also decide personnel
disputes from local school boards and commmity colleges.
Agencies and local governments frequently draw on OAH even
when not legally required to do so. While agencies sometimes
grumble about ALJ decisions, the agency heads retain power to
make the final decision, so that disagreement with ALJs 1s an
annoyance rather than a sericus problem.

Asimow, Administrative Adjudication: Structural Issues
40 (October 1989) [citations omitted]

EXPARSION OF CALIFORNIA CENTRAL PANEL

One of the major reasons for the Commission's current study of
administrative law is the concept that the central panel might be
expanded to cover more broadly California's administrative agencies.
The major agencies are not served by administrative law judges from the
central panel, but have large numbers of their own employees
functioning as hearing officers. Our consultant phraseas the issue as
"whether some or all of these non-OAH ALJs should become independent
and be formed into an ALJ corps, employed by OAH or some successor
agency."

The considerations outlined by the consultant in favor of the
central panel are the obvious ones—-avoidance of conflicts of interest
by independence, adjudicatory expertise, efficiency in employing good
Judges where and when needed. Arguments against the central panel
include that agency judges develop expertise in their special areas and
this may be critical; moreover, many hearing officers are not lawyers
and would not do well in other areas, even though special knowledge may
not be required,

After analyzing these considerations, the consultant’s conclusion
is "There should be no large-scale removal of ALJs from the agencies
for which they decide cases.” He notes that the best case for a
gseparate corps can be made for 1licensing agencies that exercise
prosecutorial functions; but these are the very agencies for which a
central panel already exists. He also notes that there is no history

in California of the independence of administrative law judges being




compromised by the zgencies for which they work. He states that any
savings that could result from a central panel may be illusory.
Administrative law judges employed by agencies who responded to a
questionnaire were divided on the desirability of removing them to the
central panel. The consultant's report on this matter is excerpted as
Exhibit 1.

When we circulated the consultant's report for review and comment
by interested persons, the agencies that employ their own
administrative law judges agreed with the consultant's conclusion that
removal to the central panel 1s not called for. They emphasized the
importance of having expert administrative law judges working in
particular areas, The administrative law judges in the Office of
Administrative Hearings who commented on the study, on the other hand,
disagreed with this conclusion and urged expansion of the central
panel. They pointed out that expertise can be achleved within the
central panel system by speclalization, where necessary, and noted that
there do not appear to have been any problems in other jurisdictions
that have broad central panel coverage.

The Commission decided to investigate the experience in the other

central panel jurisdictions.

CENTRAL PANEL IN OTHER JURISDICTIONS

There 1s some material available from other jurisdictions that
have adopted central panel systems. Reports of the operation of the
system in those jurisdictions, as in California, are that the system
~works-well--and-all-eoncerned-—agencies;—adminlstrative law. judges, and
public——are generally satisfied. For example, the New Jersey
Governor's Committee on the Office of Administrative Law studied the
operation of that central panel after it had been in existence for five
years. The New Jersey system is considered to have broad jurisdiction,
since 1t covers all contested cases except tax cases, parole cases, and
public employee labor disputes. The Governor's Committee concluded
that the O0ffice of Administrative Law hearing process represented =




significant improvement over the previous agency hearing system and
that cases were generally handled in a more professional and
expeditious manner by the O0ffice of Administrative Law.

Of the materials we assembled on the central panel systems of the
various states, the most useful for present purposes are those that
compare the operations of central panels in a number of states. These
include the book by M. Rich & W. Brucar, The Central Panel System for
Administrative Law Judges: A Survey of Seven States (1983) (excerpts
attached as Exhibit 2), the New York State Bar Association, Report of
the Task Force on Administrative Adjudication (1988), and the Oregon
Commission on Administrative Hearings, Subcommittee on Comparable
Practices, Minutes and Report (1988). The Oregon report is a
particularly good recent summary; a copy is attached to this memorandum
as Exhibit 3,

Key features of the various central panel jurisdictions compiled
from these sources are indicated below. (Note: There may be some
discrepancies in the information and statistics depending on their
source and year, but they should suffice to give a general picture of

the central panels of the various states.)

Jurisdiction

In no state does the jurisdiction of the central panel cover all
administrative adjudications. The California system is not untypical,
covering licensing agencies and a few others, but exeluding such major
areas as workers' compensation and unemployment appeals, business tax
cases, public utilities hearings, driver's license suspensions, state

--peraonnel - cased; -welfare - ecages; - parole -determinations, andm_univgrsity_
and state college disputes,

Coverage of the central panel in other states is generally
gimilar, Colorado, for example, excludes public utilities, state
personnel, unemployment, and driver's license cases., Florida excludes
unemployment, driver's license, welfare, state personnel, and student
disciplinary cases. Minnesota exempts parole, unemployment, workers'
compensation, state personnel, and welfare cases. New Jersey excludes

taxes, parole, and state personnel cases.




The Oregon Report observes that "No two central panel syatems are
alike. Jurisdiction over contested cases varies with each state
central panel, and no clear rationale is discernible other than perhaps
the unique politics of each state. Although Workers® Compensation and
Public Utility Comﬁission cases are generally not within the
Jjurisdiction of a central panel, Public Utility Commission is included
in Washington, Workers' Compensation is included in Colorado and
Mimmesota and both are included in New Jersey."

Professor Asimow's report delves into each of the major California
exemptions and concludes that each is properly excluded from central
panel coverage for reasons peculiar to the situation of each. He
states that in the case of civil service adjudication,
benefit-disbursement, and publiec utility regulation, the case for
independence is relatively weak. Because those agencies do not
themselves exercise strongly conflicting fumctions (such as prosecution
and adjudication), the independence of their ALJs is not nearly so
critical. "DSS adjudicates mostly disputes between counties and
welfare reciplents, so again it is largely independent of the parties
(although some conflict does exist here because the state provides
funds to counties for welfare benefits and 1t provides all the funds
for Medi-Cal benefits). SPB mostly adjudicates disputes between other
agencies and the civil-service employees of those agencies. PUC
sometimes exercises conflicting functions when it penalizes utilities
or requires reparations. Most of its work, however, is forward-looking
ratemaking."

Professor Asimow mnotes that with regard to the Workers'
- Compensation —Appsals .Board- -and --the- - Unsmployment .Insurance Appeals
Board, the parties to disputes adjudicated by the boards are external
te those agencies. Thus they possess no built-in conflicts of
interest. Moreover, specialized Jjudges appear to be particularly
important in the workers' compensation area. Unemployment cases are
simpler and the argument for expertise is not as strong, but the case
volume is immense, requiring a quite different work style than that
employed by central panel judges.

With regard to the Department of Motor Vehicles and the State
Board of Equalization, Professor Asimow points out that the hearing




officers are not usually lawyers and are experts only in motor wehicle
and tax law. Again, the high volume of DMV cases and the highly
technical business tax cases of SBE make them inappropriate for central
panel treatment.

Similarly, Professor Asimow believes that non-specialists should
not be judges in Public Utilities Commission cases. "A judge who must
sit for many months in a case fixing utility rates must have expertise
in public utility economics. It will not do to educate the Judge from
scratch. The stakes are too high-—both for the public and for the
industry. The decision must be absolutely the best decision possible.
That requires expertise and experience.”

The response of central panel advocates is that expertise and
experience can be achieved by specialization within the central panel.
Moreover, every one of the funections excluded from California's central
panel ig currently being handled adequately by the central panel in
another jurisdiction. The exemptions from the central panel are not
based on logic, but simply on the political strength of the agencies
that have managed to get themselves exempted. Those agencies fight to
keep control of the administrative law judges and the administrative
adjudication precess. Which is precisely the reason an independent
administrative law judge corps is needed for adjudications in those

agencies,

Size of Central Panel
The size of the central panel in the states that have adopted it

tends to be fairly small. California, for example, has a central panel

—eonsieting-of-just--over two-dopen-judges,-handling- 300 to 400 filings a

month; this 1s a small fraction of the total number of state
administrative law judges and fllings in California. The operating
budget of the Office of Administrative Law is about $3.5 million.

The California office is on the larger side, as central panels
go. New Jersey is the largest, at about twice the size of Califernia's
central panel. Some are quite small. Tennessee, for example, has only
5 judges on its panel and receives only 30 to 40 cases monthly. In

Tennesgee, use of the central panel is voluntary.




One of the criticisms of the central panel system is that it is
not geared to a high volume case load. Administrative law Judge
specialists employed by the various agencies are necessary to dispose
of cases quickly and efficiently and keep up with the heavy work load.
The volume of motor vehicle cases, workers' compensation cases, etc,,
would swamp the central panel,. See, e.g., NKew York State Bar
Association, Report of the Task Force on Administrative Adjudication
(1988).

The few available statistics do not bear out this criticisam,
however, The average monthly case load per administrative law Judge in
the central panel states is 23.3. This covers a wide range, from 7.2
in Minnesota to 52.1 in Colorado. New Jersey, the most comprehensive
central panel state, has an average monthly case load of 28.0 per
administrative law judge. California, the next largest central panel,
has 18.8.

We do not have comparative statistics for non-central panel
states, but New Jersey reports that in the 10 vyears since
centralization, 45 administrative law judges are disposing of twice the
number of hearings handled by 130 hearing officers before
centralization. The Oregon subcommittee, after surveying the
experience in the central panel states, concluded that “What
information was received indicates, generally, more rapid disposition
of cases and fewer Instances of significant backlogs, but some new
central panels, such as Minnesota in the late 1970s, experienced some

caseload management problems Iin the first couple years."

Cogt Efficiency

More efficient disposition of «cases by central panel
administrative law Judges, together with pooling of asupport staff,
equipment, and offices that results in organizational efficiency, would
seem to argue for cost savings in central panel jurisdictions. In
fact, this is one of the arguments made in favor of adoption of a
broad-based central panel. The experience in the central panel states

is not so clear, however.

-10-




The Judicial Council felt in 4its 1944 recommendation for a
Califernia central panel that the transition could be made "with a
minimum of expense.” On the other hand, the New York State Bar
concluded that the cost of implementing a central panel pProgram was
likely to be significant. "If nothing else, hearing officers in the
individual agencies have varving Civil Service classifications. Civil
service reclassification would be required, with attendant increases in
salaries and with attendant litigation over the appropriateness of
various classifications. Of course, costs are likely to be reduced
after one-time, start-up expenses are incurred and pald."

There are relatively few statistics, and those don't show much
either way. Professor Abrams peoints out that, subject to a few
qualifications, "there should be no significant difference between the
costs of a staff snd a central panel hearing officer system." The
Oregon subcommittee gathered what data it could from a number of
central panel jurisdictions, but finally concluded, "Most of the
central panel states assert that centralization has lowered costs.,
However, documentation is not abundant, although almost any measure of
savings could be questioned. All of the states studied by the
subcommittee have documented handling of an increased workload with
less personmnel than were required prior to centralization. +». In any
cage, the subcommittee found no evidence of increased costs resulting
from centralization, and Washington, in particular, documented that
start-up costs for its Office of Administrative Hearings were nominal."

Administrative Law Judge Bxpertise

-~ - A.-more.. glgnificant . factor. - than- cost- in. .evaluating the central
panel experience is the potential loss of specialization and expertise |
in the central panel setting. An argument in favor of retaining
administrative law judges in thelr own agencies is that they are expert
in their own areas, some of which are quite complex and require special
knowledge; this could be lost in a central panel setting.

This claim 1s somewhat difficult to evaluate, since the common
specialty areas such as workers' compensation, public utilities rate
cases, public employee disputes, etc., are typically exzcluded from the

Jurisdiction of the central panels.

-11i-




The California experlence offers some guidance. There was a
period of time under the California central panel scheme when certain
agencies had an option either to use their own staff administrative law
Judges or the central panel judges, and in fact some of the agencles
used both, depending on their needs. Testimony by agency
representatives at legislative hearings on this matter indicates that
some agencies saw little or no difference in how the two types of
judges handled the cases, whereas other agencies found that the central
panel hearing officers sometimes lacked famillarity with precedents and
the kinds of issues being handled within the agency, thereby slowing
down the handling of cases. See The Use of Independent Hearing
Officers for Administrative Adjudications, Cal. Leg. Senate Interim
Rep. on Ad. Regulatlons and Adjudications (1957).

A 8tudy prepared by tenBroek, Operations Partially Subject to the
APA: Public Welfare Administration, 44 Cal. L. Rev. 242 (1956),
concludes that, "On the questions of the desirability of having hearing
officers with legal training and experience, and having them
independent of the agency or integrated into 1t, the welght of the
evidence arising out of the vears of exzperience of California's welfare
administration with both types is on the side of social workers and
integration.,"

Professor Abrams analyzes the information from the hearings and
from tenBroek's study and concludes that the welghtiness of the
expertise-specialization claim varies markedly from agency to agency,
even within an agency, depending on the types of issues involved in the
cases. He believes that 1in California there are some agencies that
sometimes -deal--with -issues -best -handled -by apecialists,  He notes that
expertise and specialization could be achieved under the central panel
system by calling expert witnesses or obtalning assistance of agency
staff at hearings, but this of course may involve additional time and
expense. Alternatively, a central panel judge may already have the
necessary expertise and may be assigned to the case, or the central
panel may be structured in a way that assigns particular hearing
officers to particular agencies for extended periods of time so that
the central panel judge will become a specialist while still remaining

independent from the agency.

=12-




At least one advocate has argued that the importance of expertise
is overrated, since the time needed to obtain expertise is
overestimated. “Workers compensation 1s a case in point. Where the
California judges suggest a two year learning course, the [federal
Department of Labor] experience with the Longshore and Harbor Workers®
Act is that judges can work at a journeyperson level in less than three
months.” Nahum Litt, National Conference of Administrative Law Judges
(Exhibit 4),

In the other central panel states, the experience has been that
speclal expertise is mnecessary in some but not all cases. A survey of
central panel administrative law judges indicates an even split between
those who belleve administrative law judges should have specific
expertise and those who do not. The survey results vary widely from
state to state, leading the survey authors to conclude that the need
for expertise probably depends on the type of case (a rate-making
proceeding may require more technical expertise than a case involving
eligibility benefits) and on individual experiences. M. Rich & W.
Brucar, The Central Panel System for Administrative Law Judges: &
Survey of Seven States (1983).

The Commission's consultant, Professor Asimow, also surveyed
California public utilities and workers' compensation administrative
law judges. Those administrative law Jjudges were split on the
desirability of being removed from their agencies to the central
panel. Interviews with wmemployment I1nsurance and social services
administrative law Jjudges 1likewlse yielded divided sentiment.
Professor Asimow remarks, “"Workers comp judges repeatedly cited the
- problem ef- expertise-and -speeialization} -they thought that cases should
never be heard by inexperienced judges. [That was the unanimous view
also of lawyers who work on both sides of compensation disputes.] ...
PUC judges also mentioned the need for specialization and expertise and
some mentioned the importance of having readily available PUC staff
members to assist them and of ©being available to assist the
commissioners in writing final decisiona.”

Central panel advocates suggest that the problem of specialization
is not insurmountable. Areas of expertise would be developed within

the central panel. Proposed federal administrative law judge central
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panel legisiation, for example, would create the following divisions of
administrative law judges who would be assigned to cases within their
specialty area (1) Division of Communications, Public Utility, and
Transport Regulation; (2) Division of Safety and Environmental
Regulation; (3) Division of Labor; (4) Division of Labor Relations; (5)
Division of Health and Benefits Programs; (6) Division of Securities,
Commodities, and Trade Regulation; (7) Division of General Programs and
Grants,

This sort of speclalization within the central panel has also
cccurred in the central panel states, on a less formal baais,
Minnesota actually has three divigsions——(1) utilities and
transportation law, (2) environmental law, and (3) all other areas.
Washington has two——{1) benefits, and (2) regulatory/special
asgignments. Some of the states assign administrative law 3judges to
hear cases for specific agencies for extended time perieds. Most
central panel states assign judges to cases with the expertise of the
Judge in mind.

There is alsc an argument that lack of specialization and
expertise 1n the central panel is a benefit rather than a detriment. A
white paper prepared for the Rational Conference of Administrative Law
Judges notes that there are significant drawbacks to highly repetitive
decision making:

One of those drawbacks is that judges often grow bored.
Judges who have participated in the loan program have
enthusiastically embraced the new-found wvariety in their
caseload compared to the normal cases which had grown
monotonous. One commentator reported that, "In ... numerous
interviews [with hearing examiners] the hearing examiners

- without -exception--expressed -enthusiasm for the loan program,
principally because of the variety which it provides."
[Scalia, The Hearing Examiner Loan Program, 1971 Duke L. J.
319, 343, Emphasis added.] Judge Paul N. Pfelffer’'s
first-person account of his experience as a judge who worked
at several agencles concludes:

There is ne question that the crossg-fertilization
of experience at a varlety of agencies sharpens the
Judge's intellect and reduces any tendency to
staleness and stagnation which 1nevitably derives
from repeated exposure to similar case types.
Pfeiffer, Hearing Cases Before Several
Agencies--Odyssey of an Administrative Law Judge,
27 Admin, L. Rev, 217, 230 {1975).

—14-
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The corps concept allows for a varied caseload which
combats boredom and perhaps has the added benefit of
attracting more members of the bar to pursue the career of
administrative law judge.

Thomas, Administrative Law Judges: The Corps Issue (1987)

This factor was alsc noted by administrative law ‘judges in
Profesgor Asimow's survey of public utilities and workers' compensation
judges. Commonly cited reasons of administrative law judges who
believe removal to a central panel would be desirable include their

desire to hear different sorts of cases occasionally.

Fairness and Perception of Falrness

A major reason for the central panel system is to achieve a
situation where administrative law judges are not employed by the
agencies for which they hear cases, in order that the hearings will be
fair and will be perceived as fair by the public.

The main argument in favor of [the central panel] is
again based on the criterion of acceptability: there 1s an
appearance of bias when an ALJ works for the agency that
makes the ultimate decision. People suspect that an ALJ
cannot make an independent decision when the ALJ'S career
path may theoretically be affected by that decision. Lay
people 1like the model of the criminal court Jjudge who is
totally independent of the district attorney. They think
that model should apply in administrative law too.

Asimow, Administrative Adjudication: Structural Issues
41-42 (1989}

An administrative law Judge in a regulatory agency is
akin to a trial Judge with expertise, and the appellate body
cannhot have an on-going relationship in individual cases with
trial judges without negating any concept of fairness. The
vice, of course, 1s evident. The public's perceptions of the
reality of fairness hinges on acceptance that an independent
trier of fact, in an on-the-record hearing, will not be
influenced by either side at a time or level different from
any other party.

Nahum Litt, for National Conference of Administrative
Law Judges (Exhibit &)

The most serious problem and the one with which this
menograph and the Heflin bill are most concerned, is the
belief that administrative law judges, because they are
agency employees, are not impartial, unbilased judges. This
attitude is the direct result of the present structure of the
administrative hearing system.

Thomas, Administrative Law Judges: The Corps Issue 5
(1987)

-15-




The central challenge now facing the Commission in this
study is to determine that the person who decides the case
shall be independent of the person who brings the charges.

Ken Cameron of Santa Monica (Exhibit 4)

Have the central panel states achieved the obJectives of fairness
and the perception of fairness? How does one measure these things?

To begin with, there appears to be little concrete evidence either
of actual wunfairness or a publie perception of 1iunfairness in
administrative hearings generally. There 1s some anecdotal evidence of
the perception of unfairness in the white paper of the National
Conference of Administrative Law Judges. The author quotes a litigant
before the federal Department of Labor, who wonders "How can I expect
to win this case when the Department of Labor is my accuser, prosecutor
and judge?", and a Minnesota business leader who states that "Business
simply does not believe that those hearings are independent and
objective today." But the author of the white paper 1is forced to
conclude that "Whether agencies actually interfere with the decisional
independence of the Jjudges is a matter of debate." Thomas,
Administrative Law Judges: The Corps Issue 6 {1987)

The Oregon Commission on Administrative Hearings locked
specifically for evidence on this point both in the literature and in
its hearings on the matter. Its Subcommittee on Comparable Law and
Practices concluded:

Without exception, the concern for the “appearance of
falrness" was a primary consideration in the adoption of the
central panel system in all of the sgtates with such a
system. However, the subcommittee was unable to uncover any
reports or specific information documenting such a perception
in any of those states. However, the recent report of the
Rew York Task Force specifically found that there is a
perception that at least many of the hearings are not fair.

Report, at p. 4 (1988)

The New York State Bar Association's Task Force on Administrative
Adjudication, referred to in the Oregon report, found that:

All too often the substantive findings and decisions of
agency administrative law judges in this State are influenced
by executive officials within the agency. Dften the
influence of executive agency officlals upon those within the
agency who have adjudicative responsibilities is so pervaaive
as to prevent agency hearings from being truly fair and
impartial, The goal of any adjudication system—including a
system provided administratively--must be to dispense

-16-
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Justice. Any sgystem in which executive personnel can

manipulate what transpires in the hearing room is a system

which falls short of its goal and which needs to be reformed.
Report, at pp. 1-11 (1988)

We do not know whether the New York experience is duplicated
elsevhere. There are certainly occasions where Agency pressure on
administrative law judges hag been documented, particularly within the
Social Security Administration, which employs the vast majority of
administrative law judges (about 700-—twice ag many as the rest of the
federal administrative law judges combined). But this appears to be
the exception rather than the rule.

Given the fact that we do not know whether state administrative
hearings are actually unfair or even whether there is a general
impression of unfairness, it 1is not surprising that we do not know
whether central panel Jurisdictions have in fact overcome these
problems. It is interesting to note, however, that the Minnesota
business leader quoted above who stated that business does not believe
administrative hearings are independent and objective, made his remarks

in 1983, seven years after the Minnesota central panel began its

operations.

In California, which has the central panel for some agencies but
not for others, we have not been directed to any disparity in the
fairness or the perception of falrness between central panel hearings
and agency hearings.

The Oregon subcommittee, after concluding that wunfairness is
simply not documented, observes that "On the other hand, the current
central panel states do not presently have a concern for the perception
of failrness. Colorado, for instance, has an evaluation system that
includes input from petitioners, attorneys, assistant attorneys general
and the agencies, and the acceptance level and satisfaction with the
process and the administrative law judges is reportedly very high."

Loss of Agency Control of Administrative Process

Whereas the critical argument in favor of the central panel system
is the achievement of independence of the adjudicator from AgENncy
contrel, the critical argument against the central panel system is that
it does just that!
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In every Jjurisdiction where the central panel has been proposed or
adopted, it has been opposed by the administrative agencies, and those
with the most political power have either been able to prevent its
adoption or get themselves exempted from it. Why this hostility to
what seems to be a purely organizational matter?

As Professor Abrams points out, there is an oddity about the
notion that hearing cfficers should be independent of the responsible
agency. "When the task of regulating a particular area has been
delegated to an administrative agency, it is understandable that the
agency will want to see its policiea implemented by hearing officers
adjudicating its cases.” Abrams, Administrative Law Judge Systems: The
California View, 29 Admin. L. Rev. 487, 490 (1977).

Rich and Brucar summarize the political battles in the various
central panel jurisdictions thus:

Each of the panels was created through the action of the
state legislature, which established the broad duties and
limits of the central panel. The legislative battles
associated with this procese often helped shape the
organizational structurea as well as define the central
panels' jurisdiction,.

These legislative debates spawned a competition among
special interests that are critical to the conflict
gurrounding the central panel notion. That is to say, some
agency officials saw in the legislative debates an attempt to
replace their administrative authority with the inflexible
rule of law, thereby reducing the effectiveness of the
system. Proponents of the legislation saw separating ALJs
from agencles as a way to improve the administration of
Justice and to enhance the job status of ALJs. The conflict
between law and administrative authority had an impact on
personal interests that resulted in fierce agency opposition
in the majority of central panel states.

-~ The Gentral- Panel-System for-Administrative Law Judges:
A Survey of Seven States 83 (1983)

Has adoption of the central panel in fact resulted in undesirable
impairment of the regulatory functions of the administrative agencieg?
That 1s extremely unlikely. To begin with, in every central panel
Jurisdiction the decision of the administrative 1law judge is a
recommended decision, not a final decision, just as in the non-central
panel Jjurisdictions. The agency head has authority to review and

reverse the administrative law judge's decision.
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One measure of the extent to which the agency's regulatory control
is threatened by the central panel Judge 1s the incidence of the
agency's overturning the judge's recommended decision. All central
panel jurisdictions report that the overwhelming majority of initial
decisions made by central panel administrative law Judges are accepted
by the agencies that retain final decision-making authority over
contested cases, California, for example, reports a 95% acceptance
rate, New Jersey, the broadest-based central panel, reports a 92%
acceptance rate. The lowest acceptance rate 1s reported by Florida,
and event there 50 to 60 percent of the decisions are accepted as
written and another 20 to 30 percent are accepted with modifications.

There is alsc the anecdotal evidence, of course. In the Oregon
hearings, David La Rose of the Washington Office of Administrative
Hearings testified that when that agency was created, Washington's
Director of Retirement Systems had been unaware of the rendency of the
legislation and when he found out about its enactment he became very
agitated and worried that unqualified hearing officers would be making
determinations in benefit cases against his department, Mr. La Rose
assured the director that care would be taken to assign an experienced
lawyer who would be a good hearing examiner and could listen to
evidence and make good findings and conclusions after hearing the case
and studying the law. The director was not at all reassured, but as
the central hearing panel law was already enacted he could do nothing
about it, at least until the next legislative session. The central
panel heard 10 to 15 of the director's cases that year. When Mr. La
Rose encountered the director the next spring, Mr. La Rose asked how
thingswweremgpingr.thendi:ectorwwasmamazedwand—saidnthat.things,were
Just wonderful and a lot cheaper.

In the Oregon hearings alsc, Peter Traun of the New Jersey Office
of Administrative Law reported that when the New Jersey statute was
enacted, every agency head testified to the legislature that the
central panel was a wonderful idea, but that particular agency should
not be included because it had special needs. The legislature passed a

broad-based central panel statute anyway, and five years later when the
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Governor's Commlssion reviewed the operation of the statute, every
agency head came in and said they like the system the way it 1s now and
would not want to change it.

These anecdotes are consistent with the observation that deapite
agency desire for full control of the regulatory process, agencies
required to use the central panel system are generally not unhappy with
it. As Professor Levinson has pointed out, no state that adopted a
central panel hag later repealed it, and in fact most have expanded it
over time, including California. On the other hand, except for

California's, no state's central panel is more than 15 or 16 years old.

Other Considerations
The debate over loss of administrative agency control of the

regulatory process versus impartiality of the administrative
decision-maker 1lluminates fundamental inconsistencies in the gyatem.
Administrative adjudication should provide a means of applying
administrative regulations by the regulatory agency without burdening
the court system; Jjudicifal review should remain as a check on the
system, But for most people caught 1in the regulatory process, civil
litigation is not a realistic alternative; the administrative decision
will be the only acceas te Jjustice. This places a burden on
administrative adjudication that is at odds with the concept of a
high-volume, expediticus administrative process. The conflict over
agency contrel or independence of the administrative law Judge can be
seen as the roiling of the water where the cross-currents of

administrative expediency and administrative justice collide.

- This-4s--a—-chariteble -view of -the-conflict. - A more cynical view

would suggest that the heat and emotion generated by this issue
indicate more personal and political concerns than merely the quality
of administrative justice and the interrelation of administrative and
civil court systems. Specifically, the conflict can be viewed as a
struggle between the desire of agency heads to maintain their emplires
and the desire of administrative law judges for higher status.

As Professor Asimow's study points out, the impetus for central
panels comes primarily from administrative law judges. In California

it 1s the administrative law judges who are already on the central
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panel who have been the strongest advocates for an expansion of the
central panel. This was evident in the letters the Commission received
from central panel Jjudges responding to Professor Asimow's
recommendation against expansion of the California central panel.

A broad central panel 1s seen as increasing the opportunity for
professionalization within the administrative law judge corps and
improving the qualificaticna, standards, collective action by, and
salaries of administrative law judges.

If a Jurisdiction were to choose to adopt a total
central panel approach, additional political consegquences
would flow from the creaticn of the new agency. However one
designs the total central panel approach, bringing siI of the
state administrative agencies under the same hearing officer
umbrella would cause a guantum difference in the nature of
the ecentral panel operation, and would create a sizable
agency with a large staff. The hearing cofficer operation
would ne longer be a small, weak stepchild of the
administrative procesas. It would gain visibility and,
probably, significant political strength as a lebby for
hearing cfficers' interestas,

Abrams, Administrative Law Judge Systems: The California
View, 29 Admin. L. Rev. 487, 513 (1977)

This impetus is typlfied by the recent name change from "hearing
examiners” or ‘"hearlng officers” to "administrative law Judges™.
Professor Abrams remarks:

The change in title is designed to upgrade the status of
the position, but otherwise appears to effect no changes.
Whether, as a long-term proposition, it will have an effect
on salaries and ralse them to the level paid Judges remains
to be seen. One consequence of the use of a central panel
system 1is that it makes the hearing officer system resemble
a separate court system. The change in title furthers that
~ impression, Professor Davis opposes changes that would raise
the level of hearing officers to that of judges and suggests
that "To make the examiners independent of the agencies would
transfer power from the agencies to the examiners.™
[citation] In a California study, the observation was made
that the responsibilities of such administrative hearing
officers "approaches those of municipal court judges."
[citation]

On one level, this name change is a rather empty act
without much impact. Status, however, is an 1imponderable
which in a system like that of administrative adjudication
may be significant, particularly to affected parties., It is
clear that administrative adjudicators are performing a
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quasi-judicial function and merit the title. Whether it

presages a possible further judicializing of their function

remains to be seen. [citation]
Abrams, Administrative Law Judge Systems: The California

View, 29 Admin. L. Rev, 487, 488 n. 3 {1977)

The professionalization of the administrative law judge COrps can
be seen in the standards for administrative law judges adopted in the
central panel states. Typically the central panel judge must be a
lawyer, although exceptions are made for other experts in order to
grandfather in existing nonlawyer administrative law judges. The 1loss
of jobs by nonlawyer hearing cfficers, and the increase in salarles for
lawyer hearing officers, have been sticking points in the political
battles involving adoption of central panel systems.

Other potential improvements of the administrative judge corps
through expanaion of the central panel include improved working
conditions and greater variety in the administrative law judge's work.
Both these considerations were mentioned by non-central panel judges as
inducements for a central panel in Professor Asimow's survey of the
public utilities and workers' compensation judges.

The enhanced opportunity for formal training of administrative law
Judges has also been mentioned as a benefit of the central panel. The
Oregon subcommittee that investigated this aspect could not verify it
for lack of sufficient comparative information. ™Suffice it to say,
that there is growing awareness and concern among central panel states

for formal training programs on an ongoing basis.®

CONCLUSION:
-« v ~LHE- ISSUE-OF -CERTRALIZATION OF -HRARING  OFFICERS

Professor Abrams puts the issue nicely—-The traditional role of
the administrative law judge 1s to =it as a fact finder who hears a
matter, makes an Initial determination, and recommends a decision to
the agency, which has final responsibility. We ascribe to persons
performing this function the qualities of a judge—one independent of
the agency and uninfluenced by it in the individual proceeding. We
alse have an expectation that such persons will exhibit the

qualifications of an "expert"—one who brings specialized knowledge and

—22—

[ —



agency policy to bear on a problem. However, the assigmment of both
these roles to one individual creates a conflict. How can the
administrative law judge remain independent and yet be sufficiently
steeped in the agency's experience and policies?

We have attempted In this memorandum to give the Commission a feel
for the debate on these issues and the experience in other central
panel jurisdictions. 1In our review of the available gources and
literature, it appears to us that the best recent analysis has been
done by the Oregon Commission on Administrative Hearings in its Report,
published in 1989. The Oregon Commission in the course of its study
received a great deal of information regarding the issue of the
creation of a central panel of hearing officers for administrative
hearings., A subcommittee conducted a study of the conditions that
prevail in several other states that have adopted a central panel
system. The Commission observed that "This subject, perhaps more than
any other addressed by the Commission, produced the largest number of
comments from witnesses, and was clearly a matter of considerable
controversy.” The Commission's report then engages in a thoughtful
weighing of the issues. We have adapted this portion of the Oregon

report as the conclusion of this memorandim.

Rationale for a Central Panel System

Under a central panel saystem, the state would create a single
administrative agency which would be responsible for employing all or a
significant number of the hearing officers who conduct administrative
hearings in the state. The legislature would designate the agencies
~which--would ~be— required -to utilize-the--services of hearing officers
employed by the central agency. In most states which use a centfal
panel system, one or mere government agencles are exempt from the
coverage of the central panel.

The rationale most commonly identified for the creation of a
central panel system 1s the need to avoid the appearance of bias in the
conduct of administrative hearings. Those promoting a central system
indicate that an administrative hearing which is conducted by a hearing
officer who 1s employed by the administrative agency which ultimately
judges the case is an inherently bhiased system. These proponents
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indicate that the hearing officer in this situation is necesgsarily
cloaked with an appearance of unfairness which results from the fact
that the hearing officer is employed by the administrative agency which
administers the hearing and decides the case.

Proponents of the central panel system identify a number of
benefits flowing from the central panel system, including increased
actual and apparent impartiality of the hearing officer, independence
of the hearing officer in hearing and deciding casea, greater
standardization of conteated case procedures, reduced risk of improper
ex parte contacts between the hearing officer and agency employees,
increased efficiency, a cost savings due to enhanced efficiency, and an
enhancement of the prestige of hearing officers with resultant benefits
to the state Iin recruiting and maintaining the services of highly
skilled professional hearing officers. States which have adopted a
central panel system have realized some or all of these benefits. For
example, a committee appointed by the Governor of New Jersey to study
the progress of that state's central panel system concluded that the
Office of Administrative Law was an efficient well-run organization
that represented a significant improvement over the former hearing
system in terms of quality and productivity.

Criticisma of a Central Panel System

A number of opponents have criticized the concept of a central
panel system. Administrative agency heads are the most voclferous
critiecs of the concept, stressing that a central panel system would
deprive agencies of needed hearing officer expertise, and would

-Jeopardize. the .public's -interest -in-holding. agencies accountable for

their decisions. Many agency representatives indicate that their
agencies are highly dependent on the specialized knowledge of hearing
officers regarding such matters as specific administrative rules and
regulations, medical terminology, regulatory schemes and substantive
legal knowledge, such as a knowledge of labor law. These agency
representatives believe agency hearings would be far less efficient
without the benefit of the expertise of hearing officers emploved by

each agency.
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In addition, there is a stroeng belief that an agency and its
governing board or commission, if any, have the responsibility to
ensure that hearings are conducted and decided in an impartial manner
and that the hearing officers faithfully carry out law in the interest
of Jjustice. If hearing officers are not a part of the agency, the
agency's direct responsibility to manage the hearing process to those
ends will be diluted and its accountability diminished.

Other critics of the central panel concept point out the lack of
extensive evidence of interference with hearing officer decision making
by agency officials. According to these critics, a state should not
embark on a central panel system in the absence of clear evidence that
the state's hearing officers lack impartiality or that hearings are
afflicted by ex parte contact problems to a significant degree,
especially since minimal information is available regarding the fiscal
impact of such a change.

Hearing Officer "Impartiality"

Proponents of the central panel argue that hearing officer
impartiality should be a critical element in a state's system of
administrative contested case proceedings, They assgert that hearing
officers should not bhe influenced by off-the-record contacts when
rendering decisions 1in contested cases. They are particularly
concerned that agency personnel should not dictate to the hearing
officer the outcome of the case. They also insist that, to the public,
there 1s the appearance of impropriety when the hearing officer is the
employee of the agency which is also a party to the dispute.

- -Opponents . respond. that .a .principal need-  in the contested case
process is for hearing officers to render decisions consistent with
legally adopted agency policy. The opponents, many of them agency
heads, express concern that hearing officers, free of agency control,
would render decisions undercutting their prerogatives to set agency
priorities and declde agency policies. Their view is that politically
appointed administrators, not hearing officers, are accountable for the

direction of the agency.
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Both views should be considered in addressing the issues related
te hearing officer impartiality. Agency  heads charged with
administering a program or policy are responsible for insuring that the
agency's orders correctly implement their policies. On the other hand,
an administrative hearing litigant is entitled to a decision in which
the facts, established in an unblased proceeding, are applied to the
policy and law in a consistent manner.

These diverse views underscore the complexity of the
administrative law decision-making process. Depending on the nature of
a case, the agency and the hearing officer must consider numerous
sources of information in resolving a contested case, including:

1. Evidence of historical fact,

2, Evidence predicting future events,

3. Agency expertise.

4, 0fficially noticed facts.

5. Agency administrative rules.

6. Prior expressions of agency policy in contested case orders.

7. State and federal statutes and case law.

The concept of impartiality must be addressed with an appreciation
of the complexity of the administrative process. The evidence,
consisting of the testimony and exhibits submitted by the parties into
the record, can consist of either historical facts or predictions about
the future.

When a hearing officer issues an order, the findings of historical
facts must be the hearing officer's own findings. To protect the
integrity of the system, the findings of historical fact must not be
~aubjeet -to--outside-interference -by the -agency -or-any other party, In
fairness, parties should be able to present their cases to the person
vho 1s rendering the initial judgment on those facts.

Further, when the agency 1ssues its final order, it must accord
the hearing officer's findings on credibility great deference. In most
contested cases, the hearing officer must find, often on confllcting
evidence, the events which happened in the past. The hearing officer,
as the person seeing the witnesses or listening to the testimony, is in
the best position to evaluate the credibility of a witness. Agencies
should give considerable deference to the hearing officer's findings of
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facts, especlally on credibility issues. If the agency overturns or
revises the hearing officer's findings of historical fact, the agency
should explain in its order the source of disagreement with the hearing
officer and should have convincing reasons for rejecting a credibility
assessment,

Occasionally, the impartiality of one or more hearing officers for
a state agency may be compromised by directives from agency
supervisors. Especially with respect to historical facts, some
adjustments 1in the present system are appropriate to ensure that the
decision of the hearing officer is free of wundue influence and
unnecessary pressure by an agency.

Except with respect to credibility matters, the agency, when it
issues its final decision, is free to make an independent evaluation of
the facts which are supported by the evidence. Ultimately, the agency
decides the case., Hearing cfficers should be free to make theilr
recommended findings of historical facts free from the influence of
outside parties, including agency administrators. Finally, the public
will be best served if, in the final order, the agency explains why it
has departed from the hearing officer's recommended findings of
historical fact.

The importance of directly observing the witness is far less
important for predictive evidence. For example, in a rate case hefore
the Public Utility Commission, credibility of an expert witness
predicting future weather patterns 1s rarely an 1ssue. Here, the
agency can certainly reverse the hearing officer's wview into the
crystal ball with little adverse impact on the perception of fairness
of the--proceeding. - -Even-here, -the ~agency should- not dictate to the
hearing officer issuing a recommendation the contents of the proposed
crder, But, the agency need not explain its disagreements with the

hearing officer’s findings of predictive facts.

Agency Policy and Law

It is necessary to be even more circumspect regarding the hearing
officer's conclusicns on agency policy. Agencies must be able to
interpret, modify, and create their own policies. Turning that
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authority over to the hearing officer would abdicate responsibility
which has been delegated through the political process.

If a hearing officer applies clearly established policy to a
particular set of facts, little policy judgment is required by the
hearing officer. If the agency wishes to change a policy during the
course of a proceeding, it may instruct the hearing officer on the
proper policy to apply. The new policy, however, should be articulated
in the order with an explanation of the reasons for the change. The
proposal that hearing officers disclose in their proposed orders any
agency directives will avoid abuse of this procedure,

The hearing officer’s expertise regarding factual matters subject
to the agency's jurisdiction and the agency's rules and practices
renders the hearing officer’s judgments of the agency operation
particularly valuable. Hearing officers conduct dozens or hundreds of
hearings within a particular agency. They acquire a high degree of
familiarity with the subject matter within the agency's jurisdietion.
When a hearing officer viewing the agency's operation from this vantage
point determines that an agency rule, poliey, or procedure violates
existing law or confliets with another agency policy, the public has a
strong interest in protecting the hearing officer‘'s freedom to express
such sentiments.

Although it is not the hearing officer's prerogative to modify the
agency's policy, the agency can benefit from the hearing officer's
comments on whether the policy has rendered unjust results in a
particular case. The comments may assist the agency in reevaluating
the policy. Where ambiguities exist in agency poliecy and in legal
- Interpretations,. hearing officers should be free to offer their own
interpretations of the policy and law as it applies to the particular
case,

Suppression of the hearing officer's views, directly or indirectly
by agency officials, deprives the public of any benefit which might
flow from the hearing officer's constructive comments. However, the
agency does have an interest in requiring hearing officers to 1issue
temperate, reasoned oplnions which do not undercut agency authority.
The state's public employee statutes provide protections for the agency

and employees in halancing these interests,
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The Commission needs to decide whether these objectives can best
be accomplished by structural devices within the agencies or by

removing hearing officers generally to the central panel.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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Memo 90-36 EXHIBIT 1 Study N-102

III. Independence of Administrative Law Judges
Our APA pioneered the independent ALJ corps, an idea now

adopted in nine other states’8 and repeatedly proposed {(but

765ee note 55.

77However, there is a strong argument for constraining
the ability of agencies to overturn findings of fact made by
ALJs, particularly on issues of credibility. I will turn to
this question in the next phase of my report.

7BCOlorado, Florida, Iowa, Massachusetts, Minnesota,
New Jersey, North Carolina, Tennessee, Washington. New York
City also recently adopted a central panel.
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never adopted) at the federal level.’? 1In California, a panel-.
of ALJs is employed by the Office of Administrative Hearings
(0aH) 80 ang panelists are supplied to agencies that wish to
hold hearings.

By general consensus, the system has worked well. The
legislature has drawn on the panel to hear cases from other
than licensing agencie531, and they also decide personnel dis-
putes from local school boards and community colleges.82 Agen-
cies and local governments frequently draw on OAH even when not
legally required to do s0.83 while agencies sometimes grumble
about ALJ decisions, the agency heads retain power to make the
final decision, so that disagreement with ALJs is an annoyance

rather than a serious problem.

791981 MSAPA allows the states to choose between a
mandatory and a voluntary central panel approach. §§4-301,
4-202(a). Under the veluntary approach, an agency could
choose to utilize a central panelist or designate any other
person as a presiding officer. Between 1945 and 1961, cali-
fornia agencies had a similar choice. This "hybrid central
panel" system was ineffective because it provided a perverse
incentive for central panel ALJs to make pro-agency deci-
sions in order to get business. Abrams, "Administrative Law
Judge Systems: The California View," 29 Admin. L. Rev. 487,
496-97 (1977) (hereinafter "Abrams").

80gc §§11,370 to 11,370.4. The general acceptance of
the concept is evidenced by legislative provision for inde-
pendent county hearing officers. GC §27,720 et.seq.

8lpor example, panel ALJs hear cases from FEHC and FPPC
and some disputes relating to corporate securities. GC
§11,501.

82pquc.c. §§44,944(b), 87678, 87740(c) (3).
83gc §11,370.3. For example, the Superintendent of

Banks uses OAH ALJs tec decide cases about licensing finan-
cial transmitters, although not required toc do so.
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*However, only about two dozen ALJs work for:-OAH.- The -vast-
majority of hearing officers (mostly referred to as ALJs) work
for the agency whose cases they hear. These are the judges who
decide workers’ compensation and unemployment appeals, business
tax cases, drivers’ license suspensions, state personnel cases,
welfare cases, university and state college disputes.

The issue is whether some or all of these non-OAH ALJs
should become independent and be formed intoc an ALJ corps,
enployed by OAH or some successor agency. It seems clear that
an ALJ corps would have to consist of specialized panels, be-
cause much of the work cf non-OAH agencies is extremely spe~
cialized and technical. Thus workers compensation judges, for
example, would continue to hear workers comp cases, but they
would be hired, controlled by, and assigned to WCAB by some in-
dependent agency.

The main argument in favor of doing so is again based on
the criterion of acceptability: there is an appearance of bias
when an ALJ works for the agency that makes the ultimate deci-

84

sion. People suspect that an ALJ cannot make an independent

decision when the ALJ’s career path may theoretically be af-
fected by that decision. Lay pecple like the model of the

criminal court judge who is totally independent of the district

84a13s who work for an agency are generally placed in
an ocrganizationally independent status. See Abrams, 29 Ad-
min. L. Rev. at 492-93. A new APA should probably provide
that ALJTs cannot be supervised by persons engaged in prose-
cution or advocacy. See Federal Act §554(d)(2). This issue
will be discussed in the next phase of my report.
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attorney. They think that model should .apply in administrative
law too.

A compelling case for independent ALJs can be made in the
case of licensing agencies that play prosecutorial roles, but
the panel already exists for those cases.®5 In the case of
civil service adjudication, benefit-disbursement, and public
utility regulation, the case for independence is relatively
weak. Because those agencies do nct themselves exercise
strongly conflicting functions (such as prosecution and ad-
judication), the independence of their ALJs is not nearly so
critical.B8®

ALJs themselves are sometimes fearful that their indepen-
dence may be compromised when they work for the agency whose
cases they decide. At the federal level, the Social Security
Administration recently tried to increase the productivity of
its ALJs and, in the opinion of some cbservers, tried toc in-

crease the number of anti-applicant decisions.87 At the state

85¢central panelists also adjudicate cases before FEHC
and FPPC which are prosecutecrial in nature.

86The parties to disputes adjudicated by WCAB and UIAB
are external to those agencies. Thus WCAB and UIAB possess
no built-in conflict of interest. DSS adjudicates mostly
disputes between counties and welfare recipients, sc again
it is largely independent of the parties (although some con-
flict does exist here because the state provides funds to
counties for welfare benefits and it provides all the funds
for Medi-Cal benefits). SPB mostly adjudicates disputes be-
tween other agencies and the civil-services employees of
those agencies. PUC sometimes exercises conflicting func-
tions when it penalizes utilities or requires reparations.
Most of its work, however, is forward-looking ratemaking.

87But see Nash v. Bowen, 869 F.2d 675 (2d Cir. 1989)

{no showing that decisional independence of Social Security
ALJs had been interfered with).
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level, no instances of_chjectienable interference with ALJ in-
dependence have come toc my attention, but some judges felt in-
timidated in expressing substantive views on pending legisla-
tion or on the gqualifications of persons nominated to be agency
heads. Seldom. however, have these fears been based on any-
thing concrete.88

A final argument suggests that independent judges may be
more acceptable to the public. Often cases before non-ALJ
agencies are quite technical. The staff and the judge share
the same technical vocabulary and non-experts may feel frozen
out. If the case were heard by a generalist judge, the staff
would have to present the case in non-technical terms and spell
out difficult concepts. As a result, the process might be
demystified to the benefit of interested members of the public
and regulated parties.

There are several efficiency arguments in favor of estab-
lishing a corps. It might be possible to achieve budgetary
savings and cut delays if ALJs can be deployed where they are
most needed. However, these savings are probably illusory89
since the non-CAH agencies are extremely busy and it is unlike-
ly they can spare personnel to help other agencies. Assuming
that judges in the panel will have to specialize, it is doubt-
ful whether non-specialized judges can be very helpful in al-

leviating the crunch at non-0OAH agencies.

880ne ALJ told me that he thought he was subjected to
disciplinary sanctions because of a public pesiticn he took
in opposition to an appointment to his agency.

89abrams, 29 Admin. L. Rev. at S514-16.
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Another possible efficiency advantage is relief of the
burnout that judges sometimes experience from hearing the same
sorts of cases every day. They might welcome some variation.
Again, however, 1f specialization is required, it is difficult
to see how there can be much switching around. ALJs cannct be
spared from hearing the cases they hear currently and un-
specialized ALJs are not an adequate substitute. Moreover,
there are some sericus practical disadvantages of switching to
independent ALJs, 20

The fundamental argument against an ALJ corps is based on
the criterion of accuracy and arises out of specialization and
expertise. In the case of workers compensation, for example,
the judges hear a high volume of cases and must approve every
settlement. Everyone whom I interviewed--judges, WCAB staff,
attorneys for applicants and defense--agreed that it takes
years tc become a competent judge. The compensation bar is in-
tensely specialized and it expects its judges to be equally
knowledgeable. Everyone feared inexperienced judges who could
not correctly evaluate settlements or the testimony of

physicians, who took too long to decide cases or who rendered

90a few of these difficulties: it is unlikely that
non-lawyers could be used as corps ALJs, but the non-lawyer
PUC ALJs are said to be quite valuable in certain kinds of
cases. The Department of Labor might object to any change
in UIAB procedure that might cause a failure to meet the
strict DOL time limits for disposal of cases. If the ALJs
were housed separately from the agencies, there would be
difficulties in docketing cases, finding files, etc.--
problems that already exist in high-volume agencies even un-
der unified administration. 1In the case of WCAB and UIAB,
the judges are dispersed throughout the state so that new
office space might have to be obtained.
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decisions that were out of line. So, if the-independence argu-
ment is unpersuasive in the case of a benefit-dispensing agency
like WCAB that is already independent of the parties who liti-
gate before it, and if only specialized judges can hear workers
comp cases, there is little tc argue for changing the status
quo.

Unemployment cases are simpler and the arguments for ex-
pertise are not as strong as in the case of workers comp. But
the volume of UIAB cases is immense. OAH judges are accustomed
to taking far more time on each case and would have difficulty
accommedating to the quite different work style required at
UIAB.

The argquments for placing DMV and SBE hearing ocfficers
into an independent agency seem weak. DMV and SBE hearing of-
ficers are usually not lawyers and are experts only in motor
vehicle or tax law. In the case of the DMV, they hear rela-
tively simple cases in very high volume that other ALJs might
not be much interested in deciding. Nor could generalized ALJs
do a good job of deciding the highly technical business tax
cases handled by SBE. By the same token, DMV and SBE hearing
officers are not qualified by training or experience to hear
cases from other agencies. Thus the case for independence for
DMV and SBE hearing officers is not compelling.

Similarly, non-specialists shcould not be judges in PUC
cases. A judge who must sit for many months in a case fixing
utility rates must have expertise in public utility economics.

It will not do to educate the judge from scratch. The stakes

45




are toco high--both for the public and for the industry. The
decision must be absoclutely the best decision possible. That
requires expertise and experience.®l

I was also impressed by the PUC’s custom of involving ALJs
in the final agency decision. ALJs often negotiate the changes
that the Commissicon will make in their proposed decision. 1In
light of the great complexity and public importance of PUC
cases, that system makes sense, but would be hard to maintain
if the PUC ALJs worked for a separate agency.92

Because ALJs have been in the forefront of the movement
for a corps, I expected to find that they would strongly sup-
port the idea. I sent a guesticnnaire to all of the PUC and
workers’ compensation judges and got an excellent response.93
The results did not confirm my assumptions. The only question

was whether the respondent strongly supported, supported, was

91Prop. 103 allows the Insurance Commissicner to use
central panel ALJs or to hire her own. Ins. C. §1861.08.
Unsurprisingly, the Commissiconer has taken the latter op-
tion. In light of the exceptlonal difficulty of regulating
the price of almost all lines of insurance, on a company by
company basis, the use of expert and spe01allzed ALJs is
clearly justified.

gzIdeally, ALJs should not be involved in the ultimate
decision because an ALJ has a stake in favor of sustaining
the initial decision. 1In a world of second-best, however,
it is better to involve the ALJ. The ALJ may know the huge
record better than anycne else. Moreover, the PUC final de-
cisionmaking process often seems overtly political and ex
parte contacts are tolerated. The participation of an ALJ
who is 1nt1mately familiar with the hearing record might
well be helpful in drafting a final decision supported by
that record.

230f 128 workers’ comp judges, 76 responded (59%). Of
29 PUC judges, 20 responded (69%).
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neutral, opposed, or strongly opposed the idea of an ALJ corps:
0f the workers’ comp judges, 15 strongly supported the idea and
12 supported it; 11 were neutral; 14 opposed and 25 strongly
opposed. Thus those who opposed outnumbered those in support
by 39 to 27. Of the PUC judges, 7 strongly supported the idea
and 3 supported it; 2 were neutral; 2 opposed it and 6 strongly
opposed. Thus the PUC judges supported the idea by the rather
narrow margin of 10 to 8.

The results seem surprising because the recent lot of the
workers’ compensation judges has not been happy. Because of
political struggles relating to substantive compensation is-
sues, the governor has refused to allow funding increases for
staff. The backlog of cases per judge has sharply increased
and the judges complain of inadequate support staff and ser-
vices. %4 Although the PUC has not suffered similar dif-
ficulties, many PUC judges resent the PUC’s system of assigning
commissioners to the judges with whom the judges must consult
and negotiate in deciding their cases.

Most responses contained detailed commeﬁts on the corps
proposal. Workers comp judges repeatedly cited the problem of
expertise and specialization; they thought that cases should
never be heard by inexperienced judges.95 Those who supported

the corps idea cited the need for independence, the possibility

94At some WCAB offices, there is a huge backlog of un-
opened mail because of extreme staff shortages.

95That was the unanimous view also of lawyers who work
on both sides of compensation disputes.
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that a change would improve their working conditions, and their
desire tec hear different sorts of cases occasionally.

PUC judges alsc mentioned the need for specialization and
expertise and some mentioned the importance of having readily
available PUC staff members to assist them and of being avail-
able to assist the commissicners in writing final decisions.
PUC judges who supported the proposal also said they would like
to hear different cases sometimes and thought that separation
would give them more protection from ex parte contacts both by
cutsiders and from the staff.

I did not systematically poll judges at other agencies,
but I did interview judges at both UIAB and DSS and again the
sentiment on the subject of an independent corps was divided.

While I believe that the legislature should continue to
transfer appropriate sorts of cases to the existing central
panel,?% I did not find that the case was persuasive for trans-
ferring judges from the benefit~dispensing agencies, or from
the PUC, DMV, SPB, Insurance Commissioner, or SBE to a central
panel. The critericn of accuracy suggests that the transfer

should not occur (at least not if it would diminish specializa-

960ne example may involve prosecutorial disputes in the
horse racing industry that are not presently heard by cen-
tral panelists. These involve exclusion from racetracks and
suspension of licenses. See Aroney v. HRB, 145 CA3d 928,
193 CR 708 (1983); Morrison v. HRB, ~--CA3d--, 252 CR 293
(1988); Jones v. Superior Court, 114 CA3d 725, 170 CR 837
(1981). Another candidate might be the Insurance Com-
missicner’s power tc issue a cease and desist order. 1Ins.
C. §1065.1-1065.7. 1 hope that responses to this study will

identify additional functions appropriate for transfer to
the panel.

48




tion), efficiency would probably not be served by a transfer,
and acceptability points rather weakly in favor of a trans-

fer.?’7 This is not a strong enough case for making such a fun-

damental change.

971n my interviewing, I found practitioners strongly in
favor of independent ALJs only in the case of SPB, not in
the case of the other agencies that employ their own ALJs.
Most of the impetus for an ALJ corps comes from the ALJs

themselves.
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February 6, 1990

California l.aw Review Commission
4000 Middlefield Rcad
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Palo Alto, CA 94303-4739

Gentlemen:

By your letter of November 1, 1989, you solicited viaws
on a draft report submitted to your commission by
Professor Asimow. By letter dated January 12, 1990,
the National Conference of Administrative Law Judges
responded, indicating that this more detailed
additional response would also be submitted. We
request that this letter be added to our original
response and be made a part of the record.

We certainly support the draft report’'s conclusions
that ex parte communications should be prohibited at
all levels of any administrative procedure. Not one
Federal agency permits such activity in adjudicative
proceedings, including rulemaking or licensing, and it
is difficult to understand why they are tolerated at
the California Public Utilities Commission.

The draft report also supports greater independence for
the Administrative Law Judges, but the understanding of
both the legal and practical requirements of the
concept of separation of function is flawed. It leads
to the untenable supposition that Judges can be
independent and at the same time both work for the
agency and be the amanuensis of the political
appointees charged with policy making. The draft study
not only approves, but supports, a policy where

Judges’ decisions are circulated and reviewed by agency
personnel prior to issuvance, and where there is
participation by the judge at the appeal level to “work
out” settlements and rewrite the decision at the
direction of the P.U.C. The minimal administrative
efficiency gained by the judge’s involvement in that
process is out-weighed by the simple unfairness to the
parties. An administrative law judge in a regulatory
agency is akin to a trial judge with expertise, and the
appellate body cannot have an on-going relationship in
individual cases with trial judges without negating any
concept of fairness. 1/

1/ In the early 1980’'s the Administrative Conference
of the United States tabled a proposal to facilitate
agency efforts to “consult? Judges after the decision
was issued.
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The vice, of course, is evident. The public’s
perceptions of the reality of fairness hinges on
acceptance that an independent trier of fact, in an on-
the-record hearing, will not be influenced by either
side at a time or level different from any other party.
But agency attorneys participate in cases, frequently
in an enforcement capacity, and remain advisers to the
agency at every level. They have input both before the
judge and on appeal. The political appointees, just as
frequently, control the position of agency personnel
appearing before the judges and participate at the
appellate level as the final level of administrative
decision-making. Where a judge is involved in daily
participation as an adviser to the agency in settlement
matters, or as a scrivener rewriting a decision on
appeal, the judge becomes just another agency employee.
That practice basically is prohibited at Federal
agencies and should be prohibited at the California
P.U.C. See also the New Jersey report, discussed
infra, attached to the January 12 submission.

The so-called “advantage” of using the judge'’s
expertise in a case which the draft report advances is
small. If the decision clearly sets out the facts upon
which the judge relies, and marshals the evidence,
which is what the judge is required to do, there is no
great effort at the agency level for agency staff to
make revisions and changes. What occurs where the
judge is used at the appellate level is that the
parties understand quickly that the judge is closely
tied to the agency’s political decision, and that they
are not getting a decisicn, whether an initial or a
recommended one, that is, free from the almost
employment relationship that such use mandates. No

party nor the public would accept such arrangement as
fair.

It is also clear that the current procedure at the

P.U.C. is unfair. Judges are on probation for two

years before becoming permanent employees. What party
would possibly conclude that a probationary ”judge’ was
truly independent! Judges at the P.U.C. are currently
required to submit draft decisions to management judges
and the P.U.C. for internal comments before serving on
the public. What party could possibly conclude that a
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judge who cannot freely publish his or her own decision
is independent! Judges at the P.U.C. may be appointed
by the P.U.C. To one of four management positions,
obviously an arrangement which holds out a reward for
favorable rulings. What party could possibly review
such a reward system, even if its abuse is denied, as
consistent with judicial independence! The simple
answer is that the current system is unfair.

Additionally, the level of contact which is
countenanced as acceptable by the draft report leads to
a familiarity with the judges by the staff which is
denied to outside parties. As Senator Howell Heflin
has stated in supporting the Federal Administrative Law
Judge Corps bill, “The time has long passed where it is
considered fair for one side to bring his own umpirel”
2/ Recently, the Federal Energy Bar Association, whose
practicing lawyers are active before the Federal Enerqgy
Requlatory Commission (which is the equivalent to the
P.U.C. In its functions in utility ratemaking)
supported Senator Heflin’s proposal of an independent
corps of judges totally independent of the agency. It
joins, among many others, the American Bar Association,
Federal Bar Association, National Bar Association,
American Medical Association, and American Association
of Retired People.

The draft report also states frequently, that removing
the trial and adjudicative question from an agency like
the P.U.C. Is confusing. That is simply not true, and
while what is essentially a literature searxch by the
author has turned up what may have been early
misconceptions on the part of various reviewing courts
in the early years, the law is exceedingly clear. In
Potomac Electric Power Co., v. Director, 449 U.S. 2568
(1980) the court found: '

2/ Senator Howell Heflin's bill, S. 950, has been
reported out of the Senate Sub-Committee on the
judiciary and is expected to come before the full
committee this spring.
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[Tlhe Benefits Review Board is not a policy
making agency; its interpretation of the
{Longshore Act] thus is not entitled to

any special deference from the courts.
(278, n 18).

The Benefits Review Board is an independent statutory
board having solely appellate authority, whereas the
Office of Workers' Compensation at the Department of
Labor is vested with administrative, rule making,
interpretive, and enforcement authority. 3/

The fact of the matter is that there are currently a
large number of separate adjudicative bodies acting
independently of the administrative agencies charged
with regulating, interpretation, and enforcement
functions. Last year several thousand cases were
processed by the Department of Labor alone where the
trial and appellate capacity lay outside the control of
the administrators of the programs. There certainly is
no confusion today as to which body makes policy, which
handles appeals from the administration, and how the
courts view each if there is a conflict. The entire
system in New Jersey is that the judges are removed
from the agency.

There is a practical aspect which the draft report alsoc
overlooks. These independent review authorities were
established because the United States Congress
concluded it was unfair to the parties, whether
claimants or employers in Longshore cases, or alleged
violators of the Occupational Safety and Health

3/ Appellate authority in two other major
administrative areas at the Department of Labor have
also been vested statutorily in independent agencies:
(1) The Occupational Benefits and Health Review
Commission processes complaint brought by the DOL‘s
Occupational Health and Benefits Commission and (2) The
Federal Mine Safety and Health Review Commission
processes complaints from DOL’s Mine Safety and Health
Administration.
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laws to be forced to litigate their cause before the
same persons who initiated the complaint, enforced the
statute, or rendered the administrative decision.
Simple fairness demanded otherwise, particularly in
enforcement cases. But, at the same time, the
administration remains in control of rulemaking, as
well as the authority to seek corrective legislation
where decisions by independent review authorities which
have been sustained by courts are the wrong policy.

The proposal here, however, before this commission is
quite limited. Taking the administrative law judges
out of the agency so that the trial is independent and
the record that is made is not tainted by the closeness
of the judge to the agency, is limited compared to the
separation of the administration side from both the
trial and appellate functions. The administration of
the various acts enforced by the P.U.C. would remain as
well as the appellate review after the judge issued a
decision. As will be shown below, this is neither
novel nor unusual in that a number of states have not
only adopted this method of a unified corps, but, as in
New Jersey, has been in effect successfully for over 10
years and has achieved fairness as well as efficiency.

There are several others matters which must be
discussed. Whether judges uniformly believe separation
from the agency is a good idea is not necessarily
useful. Judges at agencies are frequently influenced
by unknown factors, such as veteran’s preference or
whether they are agency oriented. Their perceptions
are frequently colored by fear of change, particularly
where the judge is in a management position and fears
losing his or her station or position. There is also,
a misplaced reliance on judges’ statements about the
value of expertise. Expertise on the part of a judge
is wvaluable, particularly both in high volume
adjudication or highly specialized work such as handled
by the P.U.C.. It saves time and is efficient. But,
the Department of Labor’s experience has been that
judges greatly overestimate the need for expertise and,
even more importantly, inflate the time necessary to
learn a particularly body of substantive law. Workers
compensation is a case in point. Where the California
judges suggest a two year learning course, the DOL
experience with the Longshore and Harbor Workers' Act
is that judges can work at a journeyperson level in
less than three months.
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Last, it is difficult to understand how the draft
report managed to so completely overloock the fact that
California is a Johnny-come-lately to the concept of a
unified corps, that more than 10 other states have
unified corps of various capacities, and that New
Jersey’s corps is not only the most extensive, but has
also been reviewed most favorably by a Blue Ribbon
Commission five years after it was established. 4/ See
State of New Jersey Governor‘s Committee on the Office
of Administrative Law, (1980). Not one negative
argument made by the draft report was unanswered in the
New Jersey Governor's report. Not only was the system
observed fair, and it governs the type of cases handled
by the California P.U.C., but it also is efficient and
saves a lot of money.

Thank you for the opportunity to comment.

Yours Truly,

S dilrry 1477
NAHUM LITT

National Conference of
Administrative Law Judges

4/ The states which have adopted unified corps are
referred to in a footnote at p.34 of the draft report.

cc: Honorable Donald B. Jarvis
Professor Michael R. Asimow
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Re:  Administrative Law Study
Dear Mr. Sterling:

The Commission should reconsider the decision expressed in its
Minutes of January 11-12, 1890, as follows:

"(2) The Commission decided that there should not be a
separation of adjudication from other agency functions as a
general rule. There may be exceptions to this rule where there
is a demonstrated problem, such as, perhaps, a separate tax
court or a medical quality appeals board..."

The general rule should be to separate adjudication from other
functions, with exceptions for particular subjects, upon demonstrated need for
the exception.

The central challenge now facing the Commission in this study is to
determine that the person who decides the case shall be independent of the
person who brings the charges.

The challenge can be met only by a general rule of separation. Let
those who want to avoid the rule present a request to the Commission and
argue their case before it.

The present California Administrative Procedure Act (APA) does not
require separation. In a professional discipline case, the decision of the
Administrative Law Judge on an accusation is legally nothing unless it is




Nathaniel Sterling

Assistant Executive Secretary
California Law Revisicn Commission
February 16, 1990

Page Two

accepted by the administrative agency which filed the accusation. The
agency may ignore the Judge's findings of fact and conclusions of law
subject only to a requirement that a transcript be prepared and read if the
penalty is to be made heavier. Even if the agency adopts the Judge's
findings of fact, it may reach a different legal conclusion. The independence
of the judge, or trier of fact, seemingly created by the APA in Government
Code §11517(€), is a sham.

Of the several ways to reform the law in this respect, the best is to
separate the charging agency completely from the judge. This can be
accomplished by creating a 'unified corps’ or single body of judges,
organized and administered separately from the various licensing, law
enforcement and benefit agencies.

The findings of fact of the judge could then be changed only by a
court or other judicial entity, upon a review of the record.

Necessary specialization can be accomplished administratively and
need not affect the legisiatively created structure.

The Commission is urged to consider and to adopt this proposed
solution which, despite the likelihood of objections from administrative agency

personnel, will, in the long run, prove to be the most practical and
jurisprudentially the wisest course of action.

Respectfully,

KEN CAMERON
KC:lk

ce: Michael R. Asimow
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Table 4-1

Summary of Key Features of Central Panel Systems

!_ilalc

Califimia
Colorado
Florida
Massachusets
Minnesowa

Noew Jursey

Tennessee

Panel began Official tithe of Seatutory

operations central pancl mandate

1945 Office of Adminisira-  Cal. Gov't Cucle
tive Hearings §§11370.2, 11502

1976 Division of Hearing  Culo. Rev, Sear,
Officers §24-30-1001

1974 Division of Adminis  Fla. Stat. Ann.
tracive Hearings §12065

Beggin: 1974 Division of Hearing Mass. Ann. laws

Expanded: 1975 Officers Ch. 7 §4H

1976 Office of Adminisira-  Minn. Stat. Ann.
tive Hearings §15052

1979 Office of Administra- N Sta. Ann.
tive Law §32: 14F-1,

§52:14B-1

1974 Administrtive Proce-  Tenn. Code Ann,

dures Division £445 321

-1-




Table 4-2
Jurisdiction of Seven Centrail Panel Systems

Blanket Administrative  Specifically Use of Central Panel
Procedure Act Enumerated Agencies Services Vohmtary -
Coverage—All agencies  Must Use Ceneral Panel { Exceptions noted )
utilize central panel Servioes ( Specific

services ( Exceptions agencies noted)

noted)

Colorado California Massachusetts

(Col. Rev. Stat. §24-30- (Cal Gov't Code (State Rate Setting

1003 —Public Ukility §11501) See Note 3
Comm'n)

Comm’n; Civil Service
Comm'n; Stave Contrib.

Flotida Retirement Appeal Bd.)

(Fla. Stat. Ann. §120.57) Tennessee

See Note 1 {Bds. under Dept. of

Mi ta Insurance and Dept. of

(Minn. Seat. Ann P“b"c"'“"“ h; any

:;:e.();l (Subd. 3}) See :ﬁ“m'c’.wm s 5 OWn
AlJs.)

New Jersey

{NJ. Stat. Ann.

§52:14F-8—State Board

of Parole; Public

Employees Relations

Comm'n; Division of

Wbrkers' Comp.;

Division of Tax

Appeals)

Note 1. Florida Statutes Annotated §120.57 (in relevant pat

The provisions of this section shall apply in all proceedings in which the substantial
interests of 2 party are determined by an agency. Unless waived by all pardes, subsection

(1) shall apply whenever the proceeding involves a disputed issue of material fact ...

{a} A hearing uﬂ‘lcernq:signcd by the division shall conduct alt hearings under this
subsection, except Kx:

1. Hearings before agency heads.oc a member thereof other than an agency head ora
mmdmmmhmmmmmmammmaam

Regulation;
2. Hearings before the Linemployment Appeals Commission in unemployment compen-
Sation appeals, unemployment compensation appeals referees, special deputics pursant

3. Hearings regarding drivers’ licensing pursuant to chapter 322;

4. Hearings conducted within the Deparument of Health and Rehabilicative Services in the
execution of those social and economic progeams administered by the former Division of
Family Services of said depanment prior to the reorganization effected by chapter 75-48,
Laws of Flosida,




S. Hearings in which the division is a panmy; in which Gise an anomey assigned by the
Administration Comnission shall be the hearing officer,

6. Hearings which involve student disciplinary suspensions or expulsions snd which are
cunducted by educational units;

7. Hearings of the Public Employees Relarions Commission! in which a determination is
made «f the appropriateness of the bargaining unit, as peovided in §447.307; and

#. Hearings held by the Department of Agricukure and Consumer Services pursuant o
chapler G01.

Nue 2. Exempt trom contested caise provisions: Minnesota Municipal Board, Corrections
Boand, Linempknment Insurance Program in Department of Economic Security, Director
of Mediation Senvices, Whrker's Compensation Divison of Department of Labor & Industry
{exvept forcontested waorkers' compensation hearings ), Whrker's Compensation Court of
Appeals, Baard of Pardons, Public Employee's Relations Board, Stre Board of [nvest-
ments, and centin weifare appegis.

Note 3. Cafifomnia Government Code §11501 (in relevant part)

(b} The enumcrated agencies referted to in Seciion | 1500 are:
Accountancy, Sure Board of

Aging. Sate Department of

Air Resources Board, Siate

Akcohol and Drug Abuse, Sure Depunment of
Aloholic Beverage Contred, Departrnent of
Architectural Examiners. Califomia State Board of
Anomey Genera

Autoenceive Repair, Bureau of

Barhers Examiners, State Board of

Behrvionl Scienoe Examiners, Board of

Caneer Advisony Connil

Cemetary Roard

Chiropractic Examiners, Baard of

Collectivn and Investiganive Servives, Burea of
Community Colleges, Board of Goveroors of the Califomia
Consenvation, Depaminent of

Consumer AfLirs, Director of

Contracors, Registrar of

Comorcations, Commissioner of

Cosmerohogy, Siatce Boand of

Denal Examinecs of Califomia. Board of
Developmental Services, State Department of
Edluation, State B of

Emphament Agencies, Buresit of

Enginecrs, State Board of Regisinaion lor Professional
Fabric Care, State Board of

Fale Employment and Housing Commission

Fair Political Pracices Commission

Fire Marshall, Stue

Fire Services, St Board of

Fish arnd Game Comumission

Food and Agriculture, Director of

Forestry, Depanment of

Funeral Directors and Embalmers, State Board of
Gealogists and Geophysicisis, State Board of Registration for
Guide Dogs kv the Blind, State Board of

healih Sendces, Sue Depanment of

Iome Fumishings, Bureau of

Huorse Racing Board, Califmia

Insurance Commissioner

Lubor Commissioner




landdscape Anchicents, Suae Board of

Medical Quality Assurance, Board of,

Medical Quality Review Committees and Examining Committees

Mentat ileakh, State Depanmen of

Motor Vehicles, Depanment of

Mavigation and Ocean Developmen, Depanment of

Nursing, Boand of Registened

Nursing Home Administrators, Board of Examiners of

Optometsy, Stare Board of

Ostenpathic Examniners of the Stace of Califomia, Board of

Pharmacy, Calikmia State Board of

Public: Employees’ Retiremem System, Board of Administration of the

Real Estate, Department of

Electronic and Applicance Repair, Bureau of

Resources Agency, Secretary of the

San Francisoo, San Pablo and Suisun, Board of Fika Commissioners for the Bays of
Savings and Loan Commissioner

School Districts

Shorthand Reponers Boanl, Cenified

Suctal Services, State Depunment of

Statewidle Health Planning and Development, Office of

Sructural Pest Contraol Bogrd

Tax Preparer Program, Adminisiracor

Teacher Preparation and Licensing, Commission for

Teachers’ Retirement System, Stie

Thanspoaation, Depariniens of, sting pursiuant to the Sme Aeronauics Act
Meterinary Medicine, Board of Examiners in

Wxaional Nurse and Psychiatric Techaictan Examiners of the State of Callfomyia, Board of
Warer Resources, Department of




Table 4-3

Central Panel Operations: Reported Number of

Contested Cases Filed and Number of ALJs
Total contested

cases filed per

month in 1980  Number of ALJs
California 333 24 plus 1 depury director
Colorado 833 14!
Floricda 233 18 plus 1 assistant cdireaor
Massachusents  83-100 11
Minnesota a3: 13 AlJst

19 compensation judges (added in 1981

New jersey 750 45 plus 2 deputy directors
Tennessee 33 5

NOTES

Source: ntenviews with directons, September-October, 1980,

1. Approximenely 5% of the Glings involve determining the valiclity of agency mles,

2. Approximately 16% ofthe filings involve rulemaking proceedings. With the 1981 addition
of 19 compensation judges, the monthly caselvad increased by 500 cases per month.

3. One AL} is ernplived siricily for hearing cases where there is 2 conflictof interest invhing
the Division of Hearing Oficers.

+ Ten attomuys are under conrut 1o serve as AL 25 needked if the worklosd cannct be
hanclled by cument staff.

5. Compensation julges preside exclusively over contested workers' compensition cases.




Table 4-4

Central Panel Systems: Budgets
Approx. 1980 Salary range Salary range
operating of directors  of AL)s
bhudget In 1980 In 1980
Calikxnia $3.500,000 $3.992 per Hearing Officer [: $3284-
month 3973 per mo. Hearing
Officer 11 $3443-4165 per
ma.
Coloadao $510,000! 32,584 per $1929-$2984 per month
month
Florida $1.200,000 Figure not $2083-$3083 per month
available
Massachusens  $320,000¢ $2167-$2750  Junior Hearing Officers:*
per month $1073-$1289 per mo.
Hearing Officers $1516-
$1873 per mo.
Minnesota $8566,000 $3.333 per FHearing Examiner 1:* $1707-
month $2109 per mo. Hearing
Examiner I1: $2109-$2B14
per mo. Hearlng Examiner
111: $2434-$3010 per mo.
Compensation hxdge (since
1981): $3000 per month
MNew Jersey $4,100,000 $4,000 per $2500-33625 per month
month (ennry level salartes—
increases are based on per-
formance evaluation
resuhs).
Tennessee Figure not $1700-$2300  $1540-$2200 per month
available per moath
NOTES
1. Some expenses are the responsibility of personnet and labor departments which house .
some AlS.
2 IWSJﬂgun:.

3. The Hearing Officer II position involves more administrative responsibilities than Hear-

ing Officer 1.

4. Hireg without trial experience. May he promoted to Hearing Officer
5. Hearing Examiner | is a trainee pasition and may be promoted to Hearing Examiner {L
Hearing Examiner 11 Is required 1o spend 2/3 time hearing cases and 10 spend 1/3 time in

supervisory duties.




Table 4-5

Central Panels: Responsibilities

California

Colorado
Flerida

Massachusernts
Minnesota

New Jersey

Tennessee

Prowide AlJs for contested] hearings. Investigate various
aspects of the administrative process. Pubtish the Adminisica-
tive Lzw Bulletin—a digest of appellate court cases on admin-
istritive kv and other anticles. Prowide Alfs o sit with agency
prescnne during foual peer review panels (Al senve o
comduct the hearing, inform the agency of the law and how o
apply it; agency executives render the decision and the AlJ
wriles the opinion ).

Prowvidie Alfs for contestedd hearings.

Prowide AlJs for contested hearings and fur determining the
validity of agency rules.

Prowide ALJs for contested hearings.

Provide ALJs for contested hearings and kor nilemaking pro-
ceedings. Adopt procedural rules for ulemaking hearings,
powver plant siting and high voliage rransmission line roaking,
and procedures for expedited hearings under Lthe Revenue
Recapture Act.

Prowide AlJs for contested hearings. Office of Administrative
Law «kvelops rules for the process, and oversees Rling and
promulgating rules and regukations.

Pravide AlJs for contested hearings. Hear agency rules dis-
putes. Administrative Procedures Division staffs two legishative
committees dealing with sunset and legislative oversight of
rules review Administrative Procedures Division is responsi-
ble for rules flings.
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Table 4-6

How Cases Reach the Central Panels for Hearing

California

Colorado

Florida

Massachusens

Minnesota

New Jersey

Process is initiated by the agency (the citizen does not have
staning). A request for hearing is made of the Office of
Administrative Hearings and, upon apprwal, the panet office
sets o ckite Ror hearing,

In social senvice cases, Litigants reguest a hearing dicectly
from the Departmen of Hearing Offivers. The agency
rexjuests a hearing in other types of cases.

The process varies by rype of case:

Majinity of bearings: person affected by agency action peti-
tions that agency for a hearing. Upon deciding a hearing is
wamanted, the agency requests a hearing date from the DAH.
Ruddes challenges: petition is Kled directly with the Dept. of
Administirative Hearings by any person subsuntially affected
by a rule. .
Involuntary commitment of persons to merital institintions:
Circuil Court initlally commits patients for period of six
months. At the expiration of that period, hospital may petition
the DAH dicectly for hearing 10 dletermine (f commitment
onder should continue.

Apency petitions the Division of 1easing Officers for hearing,
Exception: Rate Setting appeals are fled directly with the
DHO by the provider of services. (The average litigant does
not have standing to initiate a case.)

Agencies must request hearing. Exception: Sue employees
my appeal directly to the Office of Adminisicative Hearings
frym disciplinary action.

The agency, upon detemizining rhar a claim represents a con-
rested case, petitions the Office of Administrative Law for a
hearing. (A litigant may not approach the DAL.)

The agency will call the Administrative Procedures Division to
schedule a hearing wate (notice of hearing will later by sub-
mitted to APD in writing). Litiganis <k» mux have jurisdiction 1o
schedule a case.




Table 4-7
Dirvectors' Profiles: A Sampling of Duties

Initially organized the conmral panel
Troveeligy okt

Dievelop mades of procedure

Devebop perfomunce sandards for ALls
Develop librany resources

Involved with hiring of ALfs

Faluaee Alds

Review ALl devisions

Oversee trzining of new AlJs

(hersee continuing education of ALJs
Assign cases v ALJS

Dacket cases

Managy the office

Hire suppoort staff

Consul with administrive agencies
Consuh with the legislature

Hexgr cases




Table 4-8

Directors’ Profile: Official Tide

Califomnia Director (California Gov't Code §11370.1)

Colocado Director

Florkla Errecior (Floeicks Sur. Ans §12065 (1))

Massachusetts  Chief Hearings Officer (Mass. Ann. Laws Ch. 7 §4H)

Minnesota Chief Hearing Examiner (Minn. Stat. Ann. §15.052 (subd. 1)).

Mew Jersey Directoe (N. ], Stat. Ann. §52: 14F-3)

Tennessee Birector

Tabke 4-9

Directors’ Profile: Qualifications

California Member of Califomia Bar for 5 years; 2 years administrative
experience as either a hearing officer or as 2 lawyer “The
director shall have the same qualifications s hearing offk:-
ers....” (Cal. Gov't Code §113702 (b)).

Colorado Attomey at kaw; I hiring within civil service system, 5 years
experience. If hiring from cwside system, 7 years experience.
Experience must include management and Litigation,

Flocida Member of Florkda Bar for § years. (Fla. Sta. Ann. §120.65
2».

Massachusetts  Member of Massachusetts Bar; Massachusetts resident; sub-
stantial trial experience. (Mass. Annt, Laws Ch. 7 §4H).

Minnesata “Learned in the Law" (anomey or legally educated ) (Minn.
Stat. Ann, §15.052 (subd. 1)),

New Jersey Attoraey & law: (N. J. Star. Ann. §52:14F-3).

Tennkssee Member of Tennessee Bar.
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Table 4-10

Directors’ Profile: Appointment

California

Colugdno

Florida

Massachusens

Minneson

New Jersey

Tennessee

By govemor with confirmation of senate. (Cal. Gov't Code
£11370.2 (b)),

By vivil service sysiem. {Competitive examination followed
by a wriren test, Oral board is then given and the top three
candiclates are interviewed by director of the Dept. of Admin-
istration. 1f selection from owside Civil Senvive, there is one
year probuationary appaintment Jeading 1o Civil Service status,
{Source: Interview with director, September, 1980).

By majority vote of the governor and his cabinet of six sitting
as the Administrrive Commission; confirmarion of the senate.
{Fla. Stac.Ann. §120.65 (1))

By Seeretary of Administration and Finance with the approval
of the govemor. {Mass. Ann. Laws Ch. 7 §411).

By the govemor with the advice indd consent of the seniate,
(Minn. Sur. Ann. §15.052 (subd. 1)),

By the governae with the advice and consent of the senate.
{M.). Stat. Ann. §52:14F-3).

Iy the Secretary of Soare.
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Table 4-11

Directors' Profile: Term of Office

California At the discretion of the Governor
Calorado No» set term—Civil Service starus (can be removed only “for
cause”)
Florida Ar the discretion of the Administrative Commission
Massachusetts At the discrerion of the Secretary of Administration and
Finance
Minnesoia Tenn ends June 30th of sixth calendar year after appoimtment
{Minn. Stat. Ann. §15.052 (subd. 1))
New Jersey Six years {N. J. 5ta1. Ann, §52:14F-3)
Tennessee At the discretion of the Secretary of State
Table 4-12
Directors'’s Profile: Formal Methods of Evaluation and Ressoval
Evaluation Removal
Calikxmnia Neorwe At the discretion of the
gOvernor
Colorado By the deputy director of Civil Service protection
the Depanment of
Administration
Florcida None Ar the discretion of the Ad-
ministrative Commission
Massachusens None At the discretion of the Secre-
tary of Administration and
Flnance
Minnesota MNooe Removal for cause (Minn. Seat,
Ann. §15.052 {subd. 1}).
New lersey None Removal for cause
Tennessee None None
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Table 5-1

Administrative Law Judges’ Profile: Official Title

California

Colosado
Florida
Massachuserts
Minnesota

New jJersey
Tennessee

Hearing Officer (Cal. Gov't, C(xi;-jl 1502 (Administratively
changed! 10 Adminisicative Law Jukige in 1975)

Hearing Officer (Colo. Rev: Seat. §24-30-1001)

Hearing Officer {Fla. Star. Ann. §120.65(2))

Hearing Officer {Mass. Ann. Laws Ch. 7 §4H)

Hearing Examiner (Minn. Stat. Ann. §15.052(1)); Compensa-
tion Judge (for those hearing contested workers' com]:vense
tion cases exclusively Minn. Stat. Ann. §15.052(subd. 1))
Administrative Law Jucdge (N]. Stat. Ann. §52:14F-4)
Administrative Judge {Tenn. Code Ann. §4-5-321)

Table 5-2

Administrative Law Judges’ Profile: Qualifications

California

Colorada

Florida
Massachusetts

Minnesota

New Jersey

Tennessee

Member of Califomia Bar for 5 years; 2 years administrative
experienve (Cal. Gov'e Cuxde §11502).

Atomey at krw; Member of Cokoracks Bar (Colko, Rev: Stat.
§24-30-1003(2)¥; § years experience if hired from outside
civil service system.

Attomey at law and Member of Florida Bar foc $ years (Fla.
Stat. Ann. §120.65(2)).

;;t;t;mgy at law; 2 years trial experience (Mass. Ann. Laws Ch,
H). .

“leamed in the law” (interpreted by the Chief Hi Exam-
iner as meaning an atomey) Minn. Stat. Ann. §15.052(3).
"Demonstramf knowledge administrative procedure and free
of any poliical or economic assoclation thar would impair
their abiliy to function officially in a fair and objective
mannec.” Minn. Stae. Ann. §15.052(subd. 1). Compensation
judges must be “leamed in the law and free of ar;mmlitial
or economic association that would impair their abliiy
{:.Il"luiém nﬂidall}tédm a fir and o‘?ljedive manner and m

ave demonstrated knowl ' compensation
laws.” Minn. Start. Ann. §15.052(1).

Attomey at liw in New Jersey or any persons who are not
aomneys at kw; but who, in the opinton of the Govemaor or
Scmiisarye b, and proceaioee e
inistrathe X ings in subject matter
relating to the hearing functions of a particular state agency. A
;%I; tlnTe " {.lnil nct hold other employment. {NJ. Stat. Ann
:M4E-5(1)).
Leamed in the law s evidenced by being licensed 10 practice
by the counts of Fennessee (Tenn, Code Aan. §4-5.321(2)).
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Tabie 5-3

Administrative Law Judges’

Profile: How ALJs Said They Were Recruited

General Stare

newspaper legal  employment  infosmal

advertisement  publication bulletin means

Califomin (N=1H) 0% ARO% 16.7% 444%
Colonxks (N=4} 223 irs 222 39.6%
Florida {N=8) 125% SU.0% 0% 37.5%
Massachusens (N=8) 0% 25.0% 1473 75.0%
Minnesota (N=11} 0% 18.2% 2.1% 72.7%
New Jersey (N=14) 7.1% 385.7% 0% S7.1%
Tennessee { N=2) 0% 0% 129 100%
Al States {N=70) 7% 28.6% H.6% 57.1%

=14
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Table 5-4
Administrative Law Judges’ Profile: Selection Process

California

Each applicant is given orul and written examinations by a panel composed of
a representative of the Office of Administrative Hearings (OAH), a represenia-
tive of the state persannel Board and a member of the public. Panelists evalu-
ate the applicant ikl o mnking is established on the basis of the resulting
scores. The mnks are based on percentiles and those who place in the wp 3
perentiles are eligible for appointment. Note that additional points are awtc-
maticaily given for prior state service.

When a position opens, the Director of OAH advises all persons in the top
three mnks. Al interested candidates are interviewed by the Directue who is
usually joined by senior hearing officers. Applicants are probed on writing
skills, ability 1 commumicate, andd demeanoe The Director makes the final hie-
ing decision,

Colorado .
Applications are screened by the Department of Administration 10 determine if
minimum qualifications are met. There must be evidence of sufficient trial
expericnce ancl background to be familiar enough with procedural rules to
conduct 2 hearing, An oral board is then administered to the applicant by a
performing or retired hearing officer, a lawyer with expertise in the area fur
which the hearing officer ts sought, and a thind person. The ot board geades
the exams.

The Director of the Division of Hearing Officers interviews the top 3 appli-
canis. Also present is a representative from the agency where the prospective
hearing officer will hear cases on the Arst assignment. The Director makes the
final decision with appeoval of the Executive Director of the Depanmen of
Administration {(Colo. Rev. Stat. §24-30-1003( 1)}

Florida

Applications are reviewed by the Director of the Division of Administrative
Hearings. The current Director lnoks for a distinguished academic background
and experience. Expertise is not a criterion. The final decision is made by the
Director

Massachuscirs

The Chief Hearing Officer of the Division of 1 learing Otficers reviews resumes
and writing samples from each of the applicants and interviews them. The
Chief Hearing Officer then makes the hiring decision.
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Minmesata

The Deganment of Personnel administers and grades a competitive examina-
ticn. Points are also given if certain requirements are met. These include being
wlmitted to the Minpesota Bar (or a state bar having similar requirements },
being out of kv school 5 years, having been involved in mrial work and/or
administritive hearings. Other sources of points include involvement in rule
making hearings and veterans {and disabled veterans) preference. The Chief
Hearing Examiner (CHE) receives the names of the top 10 candidates, who in
turn, are nerified of their status and asked 1o submit samples of their legal wrir-
ing. Supenvisors {Hearing Examiner Ts) conduct interviews with those apply-
ing, and recommends “2 or 3" to the CHE. The CHE interviews these candi-
dates and makes the clecision 1o hire.

New Jersey

As of 1980, the Direcrer of the Office of Administrative Law had the power o
appoint temporary AL)s. The Directoc used this power 10 acquire the AljJs
acecked wo begin operarions. (The same system continued to be used.) The
Director reviews the credentials of candidares and interviews them. Those
hired by rthe Director are appointed on a temporary basis with final empioy-
ment depending upon the resuks of performance evaluation. These results are
given 10 the govenwor who makes the finat devision to hire upon recommench-
ton of the Director As of 1982, “Permanent administrative kw judges shall be
appuointed by the Governor with the advice and consent of the Senate 1o initial
terms of 1 year.... First reappointment of a judge afier this initial terrn shall be
by the Gevernor for a term of 4 years. ... Subsequent reappointments of a judge
shatl be by the Govemor with the advice and consent of the Senate w terms of
5 years.... (N]. Stat. Ann. §52:14F-4).

Tennessee

The Secretary of State is responsible for hiring bur the decision is made upon
recommendation of the Director, Administrative Procedures Divisicn. The APD
selects one or two applicants and sends them to the Secretary of State for a
final imeniew
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Table 5-5

Selected Characteristics of Central Panel AL Respondents

Question: Attoeneys (N=72) Percent N

What was yous cocupation Salo practice 11.1% (8)

prior (o serving as an Alf in small firm (2-10) 167 (12)

the cenural panel? (Note: megium firm (11-30) 42 (3

mﬁ Large firm {30 or more) 14 (1)
Govemment 458 (33)
AlJ 208 (1%)

How many years have Mean =4.1

bemmMlethyourgml Median = 84

panel office?

Does your current position as Financial sacrifice 22.1% (19)

an AlJ repruet‘:%nandal Abowut the same 326 (28)

sacrifice when ot “’"‘ml o Financial improvement 453 (39

your previous position?

How did you learn of the General cinculation 5.7% (4)

vacancy for your cumrent newspaper ad '

position? Legal newspaper or magazine 286 (20)
State Employment Bulletin 86 (6
Informal means 571 (40}

ltem:

Percent of ALJ respondents Educaied in state 69.0% (60)

recetving highest academic Eclucated out of state 310 (27)

degree in the state of cusrent

employment:
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Table 5-0

Selected Characteristics of Central Panel AlJ Respondents by State

California  Colorado  Florida
{N=21) {N=7) (N=9)

Privr Ocoupation
Solo practice 14.3% M4 a
Smadl firm (2 1h) 190 [4.3 111
Medium Fom CH 30) 48 n 111
Large firm {30 or more) 0 0 11
Guoavemment Momey 52 429 i44
Al 9.5 143 222
Years with central pancel a
{mean) paae aheney 9.1 37 26
Edocation
Per cent of Al] respondents receiving
highest academic degree in the state of
current emplkyment 952 s0.0 72

Massachusetts  Minnesota  New Jersey  Tennessee
{N=8) (N=10) {N=22) {N=2}

25.0m: % 6.7% 0%
125 100 20.0 S0

0 0 6.7 0

0 0 0 0
S0.0 A0 400 S04
125 50.0 267 0

24 35 1.9 20
89 63.6 50.0 S0.0

*All respondints were attomeys except seven AL in New Jursey:
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Table 5-7

Administrative Law Judges’ Profile:
Term of Office and Removal Provisions

o ____ Term of Office Removal

Calfownia N specific term (civil service Civil Service procedure—
starns ) renxwval for cause.

Colorado Ner specific term (civil service  Civil Service procedure—
status) remowval foc cause.

Florick No specific term—Career Following a 6 month
Service System (6 month Fmbmmw period, rcemoval
probationary period during Or cause.
which hearing officers may be
fired withowt cause. They
then acyuire permanent
employment staius. )

Massachusetts  No specific rerm Remewval at the discretion of

the Chief Hearing Officer

Minnesota No specific lerm Civil Servive procedure:

Following a 6 nwanth
lemhmw perioxd, remuowal
or cause,

New Jersey Five vears (and until the Remcwval for cause.
appuointment of a successor)

(NJ. Stal. Ann. §52: 14F-4)
Tennesses No specific term Remnal at the discretion of
the Directoz.
Table 5-8

Administrative Law Judges' Profile; Evaluation

California

An annual review is prepared by the Director In addition, Senior AlJs
perhxlically review declsions of Alls they supervise.

Colorado

Annual performance planning and review by the Directoc

Florida

Annual review by the Director

Massachuserts

Informal. Director observes hearings and reviews wrinen decisions.

Minnesora

Annual review by the Chief Hearing Examiner.

New Jersey

Elaborate system of evaluation emanaing from a report issued by a committee

of the New Jersey Supreme Count regarding evaluation of state judges.
The ducument stressed three areas of importance: prodictivity,
condiwkt, and gualiy.

* Several sets of statistics conceming case dispostions are used by the Director
1o measure procuctivity. '

* Conikt Is evaluated by a series of guestionnaires sent confidentially 1o
aromeys, litigants, and others involved in matters before the Aljs.

* Quality is measured through these questionnaires and by the Directors’
review of a sample of ALJ decisions rendered during the six month
evaluation period.
The Director compiles the resulis of the three pronged system and generates
an evatuarion every six monkhs.

Teanessee

Annual evaluation by the Director.
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Table 5-9

Administrative Law Judges' Profile: Promotion and Salary Decisions
California

Sakary increases are bised on Civil Service procedures which require an annual
cvaluation repon.

Colorada

Civil Service Systeny: Automatic S per cent salary increase annually, Nowe: Future
raises for hearing officers will depend on performance planning and review:
Florida

Sakary increases ased on acnoss the board pay sises that may e provided by
the legislature and Jiscretionary salary increases given by the Director (based
in part on the Director’s evaluation of hearing officer performance).

Mussachusetrs

Auromatic salary inuvrense under the Saue's salany schedule.

Minnesota

Appointments to 1 kearing Examiner 1 (a minee position ), Hearing Examiner 1
or Hearing Examiner 1T (2 supervisory position) made by Chief Hearing
Examiner from list of eligible names certified to the Office of Adminisirarive
Hearings by the Dupanment of Empkiyee Relations. Salarkes based on results
of ALJ performance evaluation. Increases range from 0-8% for satiskactory
perormance, 0-11% for abuove avesage perfommance, 0 149% for outstanding
performance. There are no cost of living adjustments noe any yearly guaranteed
increases. Compensation judges’ salaries are set at $36,000 annually by the
legislatare and receive no guaranteed increases nor perfarmance increases.

New Jersey

Salary ranges are ticd o the performance eviluarion system, The unly
auromatic raises are cost of living increments that the legislature may provide.
On the busis of the evaluation, AlJs reveive wa salary increments annei by;
they muy receive as much as a 10 per vent increase oF IS per cent decrease.
Tennessee

Salary increases at the discretion of the Secretary of Sate who utilizes the
anntel cvadvation prepared by the Director
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Table 5-10
Viewpoints of Central Panel Al) Respondents on Evaluation and
Expertise .

Statements: Apgrect  Ubecided  Blisagree””
The presence of a mechanism evaluating

the overall performance of Als will

jroparlize the indepembence of Alls.

(N=§+4) 2H.9% 220% 48.2%

An Al should have sprcilic expertise in

the areas uver which he‘she presides.

{N=87) 43.6 138 425
‘]i;; T — J};::-I: “strongly agree.”
**Respondents angwered “disagree” or “strongly disagree.”

Table 5-11
Work-Related Attitudes of Central Panel AL} Respondents by State
Issue: The presence of a mechanism evaluating tbe overall performance
of ALJs will jeopardize the independence of Alls

Agrev  Undeclded  Disagree

California (N=21) 19.0% 238% 57.1%
Colorada (N=10) 30.0 200 500
Flocida (N=9) 44.4 444 111
Massachusents { N=7) 286 143 57.1
Minnesota (N=11} 45.5 182 364
New Jersey (N=23) 26.1 174 56.5
Tennessee (N=2) 0.0 50.0 S0.0

P . o R e




Tiable 5-12
Work-Related Viewpoints of Central Panel ALJ Respondents

Statements: _ Agree Agree  lindecided Disagree  Disagree
An Al shouid be free

to deviate from the

central panel rules of

hearing procedure iF

the sitgarion

necessitates. (N=H6) 23.3% 453%  B1% 17.4% 5.8%

AlJs are uatel}_zI
COmpensa )forl eir
)]

work. {N=86 186 35 477 30.2
An All's skills are

utilized mxore

effectively in a central

panel system. (N=8%) 45.9 41.2 7.1 47 1.2

AlJs in a central panel

SYSIEMM exXperience (o

much variety in rthe

cases coming before

them. (N 1.2 5.8 8.1 46.5 384

Alls are under undue
pressure to decide
cases quickly (N=86) 16.3 37.2 9.3 34 58

Agency officials sl
view ALJs as agenc
employees. {N=84 7.1 214 15.5 393 167

Ifan AlJ is employed
by a central panel,
his/her decisions will
be benter insulated
from i iate
ncy inflvence.
(N=85) 57.6 329 47 24 24

A cemtral panel ALJ

whose oﬂ[:e quarters

are Iocateclll within an

agency will more

Ifﬁﬂly be subject 10

inaj riate agency

influence. (N=85) 36.0 40.7 14.0 8.1 12




Table 5-13
Work-Related Attitudes of Central Pancl AL] Respondents by State
Issue: An ALJ Shouid Have Specific Expertise In The Areas Over Which
He/She Presides.

Agree’  Undecided  Disagree™”

California {N=21) 48% 143% 80.9%
Colorado (N=10) 70.0 200 100
Florida (N=10) 300 00 70.0
Massachusents (N=9) B89 o0 111
Minnesota (N=11) 63.7 273 9.1
New Jersey (N=24) 500 167 333
Tennessee (N=2) 0.0 0.0 1000

Table 5-14
How Administrative Law Judges are Assigned: Casc by Case or to Onc
Agency for an Extended Time Period. '

California

Case by case

Colorado

To assigned agency for extended period of time

Florida

Case by case {Beverage cases and Baker Act cases are one year assignments. )
Massachuesetes

Case by case

Minnesota

Case by case

New Jersey

Assigned to two or more agencies for extended period of time; then assigned
on a case by case basis

Tennessee
Case by case
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Table 5-15
Administrative Law Judge Assignment: Expertise

California

AlJs with particular specialies will be assigned to cuses where they may make
use of their talents. No ALJ, however, is assigned tu just one agency and AlJs are
not hiredd with expertise as a critenion.

Colorado

AlJs asaigﬁml with expertise in mind, but they are roted o trin

them oy hear o variety of cases.

Florida

ALJs assigned with expenise in mind, but they are rotated 1o hear

a variety of cases.

Massachusetts

AlJs assigned with expertise in mind, but they are rotated 10 hear

a variety of cases. AlJs are not hired with expertise as a criterion.

Minnesota

Als organized into 3 divisions for the puw of case assignment: 1) Utilities
and transportation law, 2) Environmental law;, 3) All ciher areas. An anempt is
macle 1 assign AlJs with expertise in the area to be heard.

New Jersey

AlJs assigned with expertise in mind. The expertise will not result in
assignment 10 one agency exclusively.

Tennessee

Als are not generally assigned on hasis of expentise, but this is a factor when a
highly rechnical case is involved.
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NOTES

1. Kestin, “Refonn of the Adminisirative Process,” 92 Newe fersey Lauvor 3% (198900,

2. Ricch, "D Process n Quasi-hulicial Administrative Hearings: Confindng the Exam-
iner W One FHa," 2 Svators Hall L) 398 (1971).

3, Kestin, sipramuxe 1,

4. Interview with direcor of New jersey central pumel, September 1960

5. An exampic of keaming of the job vacancy through informal means is leaming of k
from Frieous or contacts in 1he work-setting.

6. “Selxtive cenilicaion allows fedenal agencices ur hine individuals with spectal skillsor
experience inaparticular anea” The resub is that individuals possessing these special skills
most commenly scquice them by working o practicing befiwre the agency using selective
certification 1o hire its Alfs. Thus, many within the federal coeps of AL have
inchwding gevemmeent employment. Bepost by the Compirolier General of the US., Man-
agement Improvements in the Administrativv Law Process: Much Kemains 10 be Done, FPLD
79-44 (May 23, 1979), a 42.

7. ALJs are selecied by the agencies from rosters prepared by the Office of Personnel
Managemer (OPM). Agerxies can normally choose each AL from among the taop theee
names 00 the appeaprisee roster. Elowever, under the sysiem of selective centiication, an
agency canarrange with ObM to select an Al) from amaong the top three candidases fulfilling
special requirements peratning to specialized expertise. ‘To qualify for placement on the
roster, one needs 10 feceive 2 score of 80 on a 100-point scale conststing of points for
experience, recommendations, writing abilky, and perfformance a1 an ol Interview: The
process s scored by OPM personnel. “Adminisicaive Law hudge,” Office of Personnel
Management, Ansotrnceniord No. 318{Ocwober 19719).

For a two-pan anticle on federal AL selection, seeMans, ““Selecting the ‘hidden judiciary:”
hcrw the merit process works In choosing administrative w jdges,” 63 Judicansw60, 130
11979). See aiso Lubbers, “Federal Administrative Law Judges: A Focus on Our Invisible
Judickry” 3 Admin L Rev: 109 1981 ). For an evaluation ofthe Rderal AL) sekection
see Sharon, “Valikdation of the Administrative Law Judge Examination,” Report w the Office
of Personnel Management (June 1980). See aisoiharon, *The Messure of an Administrative
Law Judge,” 19/4 The Jidges’ /. 20 (1980).

8. For an mverview of legistative efforts in these mamers, soe e 35 of Chapter 2 and
"Congress hears proposals for ‘performance coviews” of ALls,” 63 Judicaitne 144 (1979).

9. 613 F2d 10 (24 Cir. 1980},

10. Interview wih director of New Jersey central panel, September 1980.

11. Interviews with Chief Hearing Examines tn Minnesita, Sepsember-October 1980,

12. Proposed legistation providing for evaluation of Federal Al) performmance was vigor-
ously oppased by all oqganizations of federal ALJs, Seeaole § s One cxample of AL
efforts to oppose the legiskation was estimony before various Congressional comminees,
See, eg. Senaic Commtitioe on Governmental Affars 96ith Cong., It Sess. (May 1979)
{ testimony of Judge William Fauver on behalf of the Federal Administeative Law Judges
Conferenue).

Forananerview ofthe cvalusion issue, seeBoseobhms, “Faihotion of Administeative Law
Judges: Aspouts of Purpose, Bobicy and Feasibiling,™ o paper suboited w the Administrotive
Conference of the Einited States, Febnuary 1991 (cited with permission of author),

13. Interview with directoe of New jersey central panel, Septernber 1980,

14. Interview with direcsor of Coloracy central panel, Sepember 1990,

15. Interview with director of Massachusents central panel, Sepeember 1980

16, Inteniew with Chiel | karing Examiner in Minneso, September $980. Minn, San.
Ann. §15.052 (sudxd. 3).
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Table 6-1

Work-Related Activities of Central Panel AL) Respondents

Question: Mean Median

Hese much of the total time spent doingg your ol is

devored 10 the tisliowing activitles? (N=87}
Pretrial preparation (reading, researching) 4%  OH%
Conducting prehearing conferences and negotiarions 65 51
Presiding at formal hearings 3.7 299
\riting decisions 338 3
Travel 6.5 5.1
Administrative duties 9.8 55

24 0.2

Other hearing-related activities
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Table 6-2
Reported Work-Related Activities ochntr;ll Pancl ALjs

Infrequently

Frequently Occasionally ot Never
Read decisions of crher Alls
(N=87) 59.2% 34.5% 10.3%
Read final agenwy decisions or
opinions { N=86) 65.1 326 23
Read industry publications or
commercial sc!:vwi;es {N=85) 94 353 55.3
Consult other AlJs for advice or
information prior 10 hearing
(N=86) 407 477 116
Consult ¢ther AlJs while cuse is
pending {N=86) 267 45.3 279
Request drafis of decisions from
your law clerk (N=75) 53 227 72.0
Talk with individual members of
the private bar about agency
procedures {N=87) 34 46.0 50.6
Make suggestions 1o agency offi-
cials aboar policy changes
{N=87) poley 34 414 355.2
Make suggestions o agency ofti-
cials about procedurj changes
{N=87) 5.7 448 494
Disqualify yourself from hearin,
a ;;e (hfrgaxﬁ} 8 0.0 291 709
Artend professional meetings or
seminars (N=87) 184 724 92
Wear a robe during a hearing .
(N=82) * *

*No respondents currently weas judicial robes bun.respondents in New Jersey report that

they will soon begin so wear robes during hearings.
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Table 6-3 .
Reported Resources Available to Central Panel ALJs
Da not Do nm
have but  have and
Adequate  Inadequate  desirable  unnecessary

Larw library (N=85} 61.2% 37.6% 1.2% 0.0%
Persomal law clerk

(N=H3) 0.0 2 36 S0
Shared law clerk (N=85)  23.5 a2 412 271
Personal secretarial

assisiance (N=H0) 125 25 46.2 7
Shared secretarial assis-

tance (N=43) © 539 3l i8 1.2
Subscriprions s legal

periodicals or commer-

cial senvices {N=33) 47.0 373 108 +.H
Regular policy briefings

by agency officials

{N=89) 15.3 129 118 60.0
Hearing manual ke Als

{N=ti) 32 8.3 T 179
Technical assistancee by

designated staff membwer

[N=RI) 309 4.2 22.2 1.7
Inddex of prior AL devi:

sions (N=85) 341 16.5 365 129

Uniform rules of pruc-

tice kor all hearings

(N=85} 8.0 7.1 6.0 6.0
Magnetic media type-

writers ar other modem

office.cquipment

{N=H4) S0 131 7. us
Financial suppon tor

arending continuing

education seminars,

meetings {N=f) 357 440 19.0 1.2
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Table 6-4

Hearing Process: Rules of Procedure

California

Colorado

Flowidda
Massachuseus

Minnescua

New Jersey

Tennessee

Ste Administrative Manual {behavior and condicions of
cmployment for ail state emphloyees); Forms Book (For the
assistance of the ALJ); Policy statements from agencies
(guidelines from which ALJs may deviate); Operation Memos
(relate 1o hearing procedures, eg., how much time to give a
I:my;cr t<3 submit 2 written argument, who swears in a witness,
eie ), Califomia Administrative Provedune Act.

Administrative Procedure Act §24-14-101 et seqy
Rudes of Civil Procedure For District Courts of Colocado (as
far as practicable)

Ch. 28-5 Fla. Admin. Code

Muxlel Rules of Procedure

Informal and formal rules of procedure drafted by a former
Director, Division of Hearing Officers. Rules of Practice and
Provedure, 801 CMR 1.00

9 Minn. Code of ¥ Rules §2.100 ¢ se, 2.201 et seyy,
2.301 1 seg, 2401 et sexp, 2501 &, sexp

Uniform Administrative Procedure Rules of Practice
linikom Rules §1360-1-7
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Table 6-5

Hearing-Related Activities: Are Hearings Public, Are Hearings
Recorded, and Is There a Right to Counsei?

All hearings  All hearings  Right 10
public recorded counsel
Calikrnia Yes Vos Attrneys mury represent lit-
igants in alt cases but artor
neys are never assigned.
Colunido Yo Yes Sanwe
Forik Yes Yes Sume*
Massachuseus  Conmolied Yes Same
I statune,
Quaiified
parties have
the night
request
heanings be
public
Minnesot Yes Yes Same
New jersey Yo Yes Same
Tennessee Yes Yes Sume

*Nete: Public defendurs represent indipents in Buker Act {civil commimment ) proveedings.

Table 6-6
Types of Cases Heard by Central Panel Administrative Law Judges
Infrequently
Frequently  Occasionally  or never
Livensing, permit, or cemificate
ICatioNs, SUSPENsIoNSs, or
argvtpixmi(ns (N=H6) 7i4% 22.1% 1%
Ratemaking or valustioos {N=H1} 173 198 63.0
Rulemaking, regulations (N=80)  12.5 21.2 66.2
Individual henefit cliims, disabil-
ity allowances, worker's comp. )
{N=81) 284 37’0 340
Enforcement procecdings (civil
rights, unir trade, labor rela-
ticns, sufety, etc.) (N=81) 7.2 54.3 145
{xher (See Appendix BY IN=40) 550 350 100
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Table 6-7
Patterns in Types of Cases Heard Frequently
by Central Panci A1) Respondents® :

One one npe of case beand
Licensing only (N=26)
Ratemaking only {N=1)
Rulemaking anly (N=0)
Enfoscement only (N=1)
Benefits only {N=8)

Temal

Mulftiple hpes of cases beard

Licensing & ratermaking {N=5)

Licensing & rulemaking (N=3})

Licensing & enforcement (N=7)

Licensing & benefits (N=5)""

Ratemaking & benefits (N=1)**

Enforcement & benefits (N=2)"*

Licensing & ratemaking & enforcement (N=1)
licensing & rulemaking & enforcement (N=4)
livensing & enforvement & benefits (N=5)**

licensing & ratemaking & rulemaking & enforcement (N=2)
Licensing & ratemaking & enforcement & benefits (N=1)**

35.6%
1.4
0.0
14

11.0

49.4%

6.8
4.1
9.6
6.8
14
27
14
5.5
6.8
27
14

livensing & ratemaking & rulemaking & enforcement & henefits (N=11°* 1.4

Texal

50.5%

*Respondents in mail questionmaire survey reported heaning

these cases frequenily The

question asked was: “How often do you preside cver each of the fnllowing general

categories of proceedings?”

**Denctes combination of cases heard which includes regulatoryand benefits adjudicanion.

See 1ext for discussion.
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Tabile 6-8

Hearing-Related Reported Activities of Centeal Panel AlJs

Activities

{N=K7}

issikes { N=K7)

live (N=87)

{N=H7}

Frequently  [nsome cses  Never
Conduct prehearing conterences
RIR{A 63.2% 5.7%
D¥ret counsel wa brief cenain legal
2.1 759 (4
Ga off the record to deal with pro
cedun problems (N=84) 179 734 8.3
Question witnesses directly ( N=H7) 55.2 4.8 00
Call in witnesses on your own initia-
n.o 253 7
Admit evidence for whatever it may
be worth {N=56) 139 S0 29.1
Deliver decisions orally { N=K7) 00 25.3 747
Rule on requests for discovery
18.3 G3.2 154
Employ sinaivons for inproper con-
0.0 322 67.8

duet in hearing room { N=H7)




Tuble 6-9
Hearing Process: Form of the Administrative Law Judge Decision

Caliknia In writing. It shall contain findings of fact. a determination of
the issues presented, and the penatty, IF any:

Coloracks I writing. It shall contain Andings of B, conclusions of law,
and a recommendation.

Florida In writing. It shall coniain conclusions ol Law, findings of Eact,

recommended order, and a preamble with notes of when the
hearing was heid, who the hearing officer was, eic.

Massachuseits  In writing. The paositions shall be ilentificd ar the outset. An
exiensive summary of the evidence is included, Then, there
are findings of fact and a conclusion which woukd imolve the
i.mtimate nding of &2ct and the application of the appropriate
aw it

Minnesota In writing. kt shail contain findings of fau1, conclusions and
recommendations. In rulemaking hearings, in addition o the
above, o discussion of the extent to which the agency has
established its starumory autharity 10 ke the proposed action,
arkl the extent 10 which the ugency has made an affimative
presenttion of Bcts rega its case. Compensation judges’
decsions contain findings of Baa, conclusions of law and an
awami on each issue presented.

Tennessec In writing. [t shail contain findings of fact, conclusions of law,
and reasons foe the uitimae c.lu'mm. Findings of xt, if set
forth in stanatory language, shedl be accompanied by a concise
arxl explicit stavement of the underlying Eacts supporting the

findings.

Source: Intendews with dlireckors o centrai pane] systems, Sqm.-mli-r-&‘um 1900
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Table 6-10

Hearing Process: Can Litigant Sce the AL)'s Decision Before the Agency
Issues its Final Order?

Califomnia

Culorudo

Florida
Massachusens
Minnesota

New Jersey

Tennessee

Yes; After the agency issues its decision, a respondent may
petition for reconsideration (Cal. Gov't Code §11521) ar seck
judicial review (Cal. Govt Code §11523).

Yox; litiganr may file exceptions wd present arguments before
final decision is made.

Yes; litigant has 10 days 1o file exceptions.

Yes; litigant has 14 days ro file written exceptions.

Yes; litigant is allowed 10 days 10 file exceptions and present
arguments before a final decision is rmade.

Yes; litigants have an “exception filing period.” (N]). $tar. Ann.
§52:14B-10).

Yes; litigant has ten s 1o file exceptions. { Tenn. Code Ann.
§4-5-319).

Tabie 6-11

Hearing Process: Is ALJ Decision Final or Recommended?

California
Colorado
Floricla
Massachusets

Minnesota

New Jersey

Tinnessee

Recommendexd
Recommended (Social senvice decisions are final)
Recommended { Final when Al) decisions invohlve review of

the validity of rules. Also finai in adjudicative proceedings if
awhority is delegated.)

Ruu]mmcm{ud {Appeals from Rate Setting Commission are
finud

Recommended (Final in workers' compensation cases;
occupational safety and health cases; state emph
disciplinary matters; cisceimination cuses under the ste
Human Rights Law)

Recommended (Decision becomes final if agency does not
act within 45 days).

Recommiended {Decisions on procedural questions of Jaw
are final ).
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Table 6-12

Hearing Process: The Extent to Which Agencies Accept AL) Decisions

Califxmia
Colorade

Floricd
Massachusetts
Minnesota

New Jersey
Tennessee

95 per cent accepred as written

60 per cent acceptedd as wriken, 40 per cent accepted with
mexdifications.

50-60 per com accepred as written, 30—3;0. T cent accepied
with modifications. P

85-90 per cent accepted as written, 5-8 per cenit accepted with
modifications,

75 per cent accepted as written, 15-20 per cent accepted with
madifications.

85-90 per cent accepted as written,
High percentage accepted as written.

Source: Interviews with directors of centrat panel systems, September-October 1960,

Table 6-13

Central Panel Agencies: How Are AlJ Decisions Cataloged?

California

Coloeado
Fkorida

Massachuseits

Minnesowa

New jersey

Tennessee

Compiled in the Office of Administrative Hearings and stored
by agency.

Compiled and ftored by each agerwy:

Compilation: and indexing of all Anal oxlers in adjudicaxive
cases.

Division of Hearing Officers required 10 compile and index
all decisions. (Only rate serting cases are avai to the
public. }

ALJ and agency decisions on file in the Office of
Administrative Hearings. Cataloging system and computerized
retrieval system now being constructed.

Office of Administrative Law publishes official reponts of Al
and agency decisions.

Significant decisions of lrw are indexed 10 serve as in-house
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Summary and Conclusion

Administrative kw judges have become major figures in America’s justice
System today, though they are o little known thar they are sometimes
called “the hidden judiciary.” When administeative agencies were first
established to regulate major industries and 1o administer government
benefit programs, they employed hearing officers to merely assist them in
their duties. Since then, the evolution roward judicialized adjudication
has resulted in g curps of federal and state AlJs that now resemble judges
in their duties as finders of fact or as decisionmakers or both.

But judicialization of administrative adjudication with its focus on
providing justice in a new forum has collided with an emerging emphasis
on expedient resolution of cases involving administrative agencies. Ar-
tempis 1o resolve this conflict have resulted in newways in which Alls are
utilized in federal and state governments. Seven states {and now an
eighth state ) have initiated a new approach to administrative adjudication
by placing AlJs in an independent agency—a central pool or central
panel.

Creating Central Panels
Each of the paneis was created through the action of the state legislature,
which established the broad duties and limits of the central panel, The
legislative battles associated with this process often helped shape the
organizarional structures as well as define the central panels' jurisdiction.

These legiskative dehates spawned g competition among spectal inter-
ests that are critical w the conflict surrounding the central panel notion.
That is to say, some agency officials saw in the legislative debates an
aempi to replace theiradministeative authority with the inflexible rule of
law, therchy reducing the effectiveness of the system. Proponents of the
legislation saw separating ALJs from agencies as 2 way to improve the
administration of justice and to enhance the job status of AlJs. The conflict
between law and administrative authority had an impact on personal
interests that resulted in fierce agency opposition in the majority of
central panel states.
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Buklgetary Considerations

Under central panel systems, either the agencies or the central panel
directors need K make accurate forecasts of requirements for hearings so
that realistic budget appropriations can be made. Existing operations are
funded through general funding (in which the state legiskuure appropri-
ates to the central panel a specific sum), revolving fund (in which state
legiskatures give agencies funds to pay for hearings and the central panel
office bills the agencies for the use of AUS). or @ combination of the o,
However, we found strikingly little data exists concerning budgetary
issues. Most views on the best way to fund central panels are not based on
financial studies; necessary data are often unavailable.

Differing Jurisdictions

The central panel approaches share the notion of separating AlJs from
agencies but vary in terms of daily operating procedures—from the
number of AlJs in each pool o the number of agencies which wtilize
central panel AlJs. The number of AL)s ranges from five to 45 and not only
do states differ in terms of the number of agencies actualiy utilizing
central panel AlJs, there is another distinction based on whether specified
agencies must use these AL)s (mandatory jurisdiction) or mury use central
panel AlJs (permissive jurisdiction).

The Panel Director's Impact
In each of the seven states, the director has shaped the structure of the
central panels. While such aspects as organizational structure, jurisdic-
tion, and types of funding may differ, all panels have a director whose role
is quite powerful. Directors develop budgets and serve as general office
manager They assign cases to the AlJs, and in many of the states their
evaluation of Al) performance helps determine salary increases. They are
also integrally involved in the AlJ selection process in all seven states.
The importance of the position, though, raises a potentially troubling
issue. Although the central panel is supposed to eliminate bias, directors
are selected by state government officials and could be susceptible to
their influence. The newness ofthe systems and lack of infxmation about
the systems preclude any conclusions as to this matter Current directors
downplay this possibility, though, and in a May 1981 workshop on centrat
panels (sponsored by the American Judicature Society and the Adminis-
trative Conference of the 115.}, several of them saw their role as a buffer
berween state government and the decisionmaking independence of
AlJs. For example, a director familiar with and accepted by the political
system can better resist attempts by a governor 10 interfere with the
administrative process.
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Role of the ALJ: The Need for Expertise

The AL role has often been generally defined in terms of the required
amounts of expertise and requisite amounts of independence. Should
administrative judges be “generalists,” capable of hearing a variety of case
types, or “specialists,” possessing narrow expertise and only hearing
cases in that area?

The need for expertise probably depends on the type of case—a
rate-making proceeding may require move technical expertise than acase
involving eligibility for benefits. Central panel AlJs preside over a variety
of cases, which confuses the issue even more. The respondents 1o our
mail survey of central panel ALJs were nearly evenly split between thase
whao agree and those who disagree that AlJs should have specific exper-
tise. The responses vary substantially by state, suggesting that AlJ view-
points are fashioned on individual experiences. These experiences
include the importance of specialized expertise in the ways directors
assign ALJs to their cases.

The Role of the ALJ: The Need for Independence

In boxh state and federal systems, AlJ independence is related to AlJ
performance evaluation. Opponents of AlJ performance evaluation view
it as undermining the decisionmaking irxlependence that the central
panel approach is supposed to bring about. Proponents of the evaluation
of ALJs claim that administrative judges should be accountable for their
actions, and accountability; in their view; can come through evaluation.
We asked central panel Aljs whether the presence of a performance
evaluation system would jeopardize their independence. Although there
is fairly uniform opposition to performance evaluation on the part of
federal AlJs, this is not necessarily the case among central panel AlJs in
our seven states. There were fewer of those central panet ALJs who agreed
that performance evaluation wouid jeopardize their independence than
thase who disagreed. As with the outcome to our question conceming
expertise, the results varied substantially by state. This suggests that the
state AL) viewpoints toward performance evaluation and independence,
like their viewpuints on the expertise issue, are fashioned by individual
experierces.

The ALJ in the Hearing Process
Central panel AlJs hear a variety of cases. Over half of our respondents
report that they hear at least rwo types of cases frequently. Approximately 2
fifth of reporting ALJs say the combination of cases they hear includes
both regulatory and benefits adjudication-—two very different areas of
adjudication.

The variety of cases coupled with the physical separation of central
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panel AlJs trom the agencies has led some commentators 10 question
whether those AlJs can acquire the agency guidance they need asto the
meaning of agency policies. Directors report that their ALJs will be bound
by public agency regulations but not by interpretations of regulations
issued by the agencies. Yet agency policies, even when promulgated
through the rulemaking function, leave a large amount of room for
interpretation. To the extent that the clarity of agency pulicies varies from
type of case to type of case, the AL role will differ as well.

Conclusion

The goal of the central paned approach is 0 promaote more objective and
efficient zdjudication by separating ALs from the agenciesthey serve. Our
purpose was to focus on the variety of systems encompassed by the
central panel notion. We broadly conclude that existing central panelsare
very different in terms of such dimensions as jusisdiction and the role of
hath directors of these panels and central panel administrative law
judges. As a result of these differences, we found that the role of an Al)
varies from system o system since the discretion and the independernce
of AlJs are defined in pant by what they do on a day-to-day basis.

The central panel approach is an increasingly used concept to balince
the need for administrative justice with the goal of efficient and effective
administrative action. The way in which this approuch is used varies fom
state to state. These systems differ in factors ranging from means of
funding to the number of ALJs 10 the types of agencies they serve. As a
result, the role of the ALJ differs as well. Directors are ofien extremely
influential in shaping the panels but they have different powers and, in
addition, profess various operating philosophies about such factors as the
impontance of specialized expertise when AlJs are assigned to cases.

Finally, the procedures agencies folkow in the administaative process
also affect central panel operations. One example is the clarity with which
agencies make known their policies, including the amount of leeway left
by the agencies for interpretation. The duties of the AL) are affected by
these types of agency choices, particularly for central panel AlJs, who
must deat with nurnerous agencies.

The central panel approach, in sum, has provided only the framework
for separating ALls from the agencies. The states have individually
adapted the panels’ operating procedures to the larger political and
econumic environments. The result has been seven central panel systems
that differ along important dimensions. This flexibility is an important
characteristic that the federal government and any state interested in
implementing the central panel approach shoukd recognize.
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Appendix A
Breakdown of Mean Responses by State of Employment
Calf. Colo. Fa Mass Mion. N) Tenmn

1. Huw ofien do you
preside over each of
the fulkwing generat

categueies of

proceedings?

(0) Infrequemiy or

never

(1) Ocosionally

(2) Fregquently

Livensing 2000 1200 2000 0475 1509 1708 2000

Ratemaking 0053 0400 0700 1286 Q700 0696 000
0167 0111 1000 0833 1455 0083 0000

Rulemaking
inclividual benefits 1150 1800 0000 1625 0000 09557 G.000
Enfoccement to00 1.lo0 1300 1143 1300 095% 1000

2. tkw frequemly do

you do the

follving?

(0) Never

(1) In some cases

(2) In most cases

(3) In ail cases

Conduet pre-hearing

conferences? NEI0 1100 1200 1444 1545 1629 100G
Rule on discovery

requests? 0381 1.100 2000 OB 1273 1208 1000
Direct counsel 1o

brief Ixsuest 1000 100 1500 1333 1364 1417 1000
Ininate motions? 0238 030 050 0778 0364 083 1000
Go off record for

peocedural
problems? 09% 1212 ORYS 1333 0909 1250 1500

iestion wilnesses
Irectly 1524 2000 1500 1778 1S45 1750 1500

Cal in wiinesses on
your <wn? 0.14% 0400 0.00 0111 036§ 0333 0500

Raise objections
during hearings? 0905 0600 O0HO0 0849 063 0687 100D

Admic evidence "k
what it's wonth? 0667 1000 0500 1000 0909 1083 1.000

Deliver decisions
twally? 0044 0800 0200 OI11 0182 0292 0500

Sanction im
conduct? propet 0238 0400 0400 Ol 0273 0417 0500
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1709
0.543
0462
0938
1.086

1276
1.057
1.264
0529
117
1.667
0253
079
0872
0253
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Calif.

Cola.

Fla.

Minn.

NJ.

Tenn

3 Do you doany of
the following things?
{0 Infrequently oc
never

(1) Oceasionally
(2) Frequently
Read decisions of
oher ALJs?

Read agency
devisions?

Read federal coun
decisions?

Read industry
publications?
Consulr (thers
before hearings?
Consull others
durkng hearings?
Requeest dectsion

d from clerk?
Tatk with the private
har?

Make policy
SUZRCSLIONS (0
agencies?

Make procedure
SURRESHIONS 1o
agerxies?
Drscpsalify yourself?
Attend professional
Semirurs?

4. B much of the
wral lime sper
doing your job is
devored 1o the fol-
lowing activities? (all
answens ane
peTcentiges

a. Pre-trial
preparation

h. Pre-hearing
negutistions

¢. Presiding at
hearings

d. Writing decisions
e. Travelling

f. Achministrnive
chties

g Other hearing
dhuties

1143
1100
0.857
0619
1.190
N5

0.000

0.191)
0.333
0.286
0.905

8.286
1.333

44.190
28,571
A619

G.ALD

2190

1400

1.HG0

1.200
0222

0.800
1.000)
1.100

0.500

1.200

7.800
5.300
30.600
36.300
5700
10400

3700

0.500
0.700
0.700

0.000

1.000

10.600
G.300

25.700
33800
10.700

6.A00

6.500

-4 3~

Lo+
1.667
.11
0.500
1.37%
1.3%3
1.000

0.849
0.667
0.778

0.125
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Appendix B
“Other” Types of Cases Reported Heard by Central Panel AlJs

Civil Service { employment protections)
Civil Senvive disciplinary actions
Sucial Service privileges, teacher wenure, parule vioktions

OSHA, securities maers, aﬂcultuml Laws, motor vehicle registration, education maters,
veterans rights, some tx related hearings, ot al.

Teachet dismissal hearing, local government persnnel heanings
Rule challenges

Confiscation for Jdruy offenses

Environmenital permits varances

State contract dlisputes and teacher layoff proceedings and personel disciplinary hearings
Education Appeals

Civil Service

Medical reimbursement cases

Appeals from agency denials

Tax, enwvironmental

Teacher tenure and related job issues

Hearings on continued involuntary placement in state mental hospitals and refusal of
patients 10 take prescribed medication

Personnel disciplinary hearings

Establishment of watershed districts or peojects; special education placement, data privacy
Fosfeiture

Welfare, public assistance, juvenile parole

Alrpont nolse hearing

Instirutional claims

Taxation, rule challenges

Teacher dismissals and kayafts

Educational employees—layoffs, probativnary dismissals, firings, e1c.
Retirement hearings

Educational disputes

Sale of agriculnuml products (under bond}

Edlucation law hearings
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I. Introduction and Overview

The Commission on Administrative Hearings' subcommittee on
Comparable Law and Practices was formed to provide a base of
information about "the practical experiences of comparable
systems in several states" to the full Commission for
consideration in its studies as charged under chapter 465, Oregon
Laws 1987.

The subcommittee first grappled with identifying a manageable
scope of inquiry. Emphasis was rlaced on gathering information
from states that have adopted a centralized office of hearings,
and particularly western states.

The subcommittee wishes to acknowledge the extensive
assistance of Legislative Counsel Law Clerk, Rich Hume, who
conducted numercus initial telephone inquiries and reviewed
recent, relevant literature on the topic. Based on input from
Mr. Hume, the subcommittee invited and heard testimony from
representatives in New Jersey, Washington and California as well
as from Professor L. Harold Levinson, a nationally recognized
authority on administrative law and reform. The subcommittee has
alsc reviewed a considerable number of articles, studies and
reports provided by various states.

Recognizing that the subcommittee simply could not manage a
broad, comprehensive study of cther state experiences, this
report will nevertheless provide some useful input from other
states on how they have dealt with issues that are the focus of
the Commission's work.

Particularly appropriate for this introduction is a review of
the broad national trends identified by Professor Levinson in his
testimony to the subcommittee.

The first trend identified by Professor Levinson was
increased utilization of the central panel system for organizing
hearing officers. Twelve states plus the City of New York
currently utilize the central panel and several other states have
or are considering such legislation. Professor Levinsen notes
that ne state that has adopted the central panel has later
abandoned the scheme, and most of the state central panels have
had their jurisdictions expanded over time. However, no state
central panel system has jurisdiction over all of its state's
administrative hearings.

Professor Levinson also reported that the New York State Bar
Task Force on Administrative Adjudication has very recently
published its report and, although the experience of centralized
states was found to be favorable, it recommended against adoption
of the central panel system in New York. A copy cf that report,
dated July 14, 1988, was acquired by the subcommittee and
reviewed. The New York Task Force considered their volumes {cver
1 million cases each year) to be a significant factor in
considering the desirability and workability of a central panel.
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No existing central panel handles more than 40,000 cases per
year.

The second trend identified by Professor Levinson was - -
increasingly explicit Administrative Procedures Act (APA)
legislation, particularly with respect to separating
investigation and prosecution functions from the decision maker
function. Indeed, the New York Task Force found serious problems
in the agencies it studied regarding the appearance of fairness,
as well as actual abuses and executive interference--with the
hearings process. In lieu of a central panel, the task force
recommended strict internal separation of functions. Other
states have reported virtually perennial amendments to their
APAs.

A third trend identified by Professor Levinson is the
adoption of a menu of hearing types including less formal
proceedings than the traditional "contested case."

Finally, there is a very slow trend away from trial court

review to intermediate appellate court review, and along with
that trend, a trend toward a unitary type of judicial review.
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II. Comparative Experiences, Centralization Issues
A. Perception of Fairness

Without exception, the concern for the "appearance of
fairness" was a primary consideration in the adoption of the
central parel system in all of the states with such a system.
However, the subcommittee was unable to uncover any reports or
specific information documenting such a perception in any of
those states. However, the recent report of the New York Task
Force specifically found that there is a perception that at least
many of the hearings are not fair.

On the other hand, the current central panel states do not
presently have a concern for the perception cof fairness.
Colorado, for instance, has an evaluation system that includes
input from petitioners, attorneys, assistant attorneys general
and the agencies, and the acceptance level and satisfaction with
the process and the administrative law judges (ALJ) is reportediy
very high.

B. Jurisdiction/Scope

No two central panel systems are alike. Jurisdiction over
contested cases varies with each state central panel, and no
clear rationale is discernible other than perhaps the unique
politics of each state. Although Workers' Compensatipn and
Public Utility Commission cases are generally not within the
jurisdiction of a central panel, Public Utility Commission is
included in Washington, Workers' Compensation is included in
Colorade and Minnesota and both are included in New Jersey.

Likewise, the scope of authority of the central panels
varies. In most of the centralized states, the central panel is
charged simply with conducting hearings for specified agencies,
and perhaps developing uniform procedures. The Office of
Administrative Law in New Jersey, however, has a broader scope
including rulemaking functions under the APA and is responsible
for codifying and publishing all administrative rules. Similar
provisions apply in North Carclina and Minnesota.

In contested cases, almost witheut exception, central panel
ALJs issue proposed or initial orders, and final order authority
remains vested in the agency, although in some circumstances the
agency head is permitted to delegate final order authority to the
ALJ.

C. Costs (Savings)

Most of the central panel states assert that centralization
has lowered costs. However, documentation is not abundant:,
although almost any measure of savings could be qQuestioned. &All
of the states studied by the subcommittee have documented
handling of an increased workload with less personnel than were
required prior to centraligzation. & spokesman from the New
Jersey Office of Administrative Law, however, cautions that
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adoption of a system that is perceived as fair may, in itself,
significantly increase the caseload. New Jersey makes perhaps
the most convincing case for cost savings when it reports that in
the 10 years since centralization, 45 ALJs are disposing of twice
the number of hearings handled by 130 hearing officers prior to
centralization, and the agency's budget has increased 20 percent
in that time compared to 100 percent for the rest of state
government.

In any case, the subcommittee found no evidence of increased
costs resulting from centralization, and Washington, in
particular, documented that start-up costs for its Office of
Administrative Hearings were nominal.

D. Other Efficiencies
1. Hearing officers as generalists

All of the states surveyved listed as an advantage the ability
to schedule ALJs to hear more than cne type of case. While the
concern for ALJ subject expertise is recognized and acknowledged,
most chief ALJs maintained that subject matter expertise is a
legitimate concern in a very small number of technical hearings
within their jurisdiction and skill in conducting hearings, and
research and writing skills are generally considered to be of far
greater importance. As Washinton's Chief ALJ points ocut, an
energy facility siting hearing requires specialized, technical
knowledge, but is not an every day occurrence. In Washington,
cross-training and maintaining 11 offices state wide for 57 ALJs
has resulted in virtually eliminating overnight travel and per
diem.

2. Consolidated Support Systems/Staff

The subcommittee did not receive detailed information in this
area, but written reports and comments from witnesses suggest
that pooling of support staff and egquipment results in greater
efficiency, particularly in the planning and implementation of
organizational improvements on an ongoing basis after
centralization has been effected.

3. Case Disposition Time Frames

What information was received indicates, generally, more
rapid disposition of cases and fewer instances of significant
backlegs, but some new central panels, such as Minnesota in the
late 1970s, experienced some caseload management problems in the
first couple years.

4. Uniform Training Standards

Formal training of hearing officers is the exception rather
than the rule. New Jersey has probably the most extensive
training including in-house Programs, an annual 3-day retreat and
attendance at the National Judicial College (NJC). California
has no formal training program at present, but is seeking
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approval for some of its ALJs to attend NJC, and is developing an
annual conference. Recent legislation in Tennessee requires
development of a formal training plan. Minnesota provides an in-
house training program as well as attendance at NJC. .

It is argued that training opportunities are enhanced under a
central panel system, but the subcommittee did not have
sufficient comparative information to reach any conclusiens.
Suffice it to say, that there is growing awareness and concern
among central panel states for formal training pregrams on an
ongoing basis.
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III. Comparative Law and Practices
A. Informal Resolution/Alternative Proceedings

Prehearing conferences are utilized in several states to
facilitate case settlement and, at least in some case types,
settlement is reached as much as 20 percent of the time.
However, applications of alternative dispute resciution
techniques have not been widely explored and are generally
perceived as not fitting into the administrative hearing process.
On the other hand, the Minnesota Office of Administrative
Hearings now provides mediation services to courts, state
agencies and political subdivisions, and California's Office of
Administrative Hearings administers an arbitration pregram to
arbitrate disputes between state agencies and contractors. In
North Carolina, the Office of Administrative Hearings
investigates and mediates state employment discrimination cases.

B. Ex Parte Communications Provisions

The central panel states uniformly have strong APA provisions
prohibiting ex parte contacts on any issue in a pending matter.
Such provisions generally follow the provisions of the Model
State APA.

C. Recruitment, Qualification, Supervision and Evaluation of
Hearing Officers

Most but not all of the states contacted regquire ALJs to be
attorneys and members of the state Bar. Some also require five
years' experience practicing law. Legislation is pending in New
Jersey that would require newly appointed ALJs to be attorneys
and grandfather in current nonattorney ALJs for reappointment
purposes. It is clear that the future trend will be to require
that ALJs be attorneys.

Information received regarding supervision and evaluation
indicates that generally great care is taken to preserve ALJ
independence. Hearing outcomes are generally not considered in
evaluating performance. Evaluation is based on demeanor and
conduct at hearing, evaluated with input from hearing
participants; productivity; and quality of written product, often
evaluated with input from peers.

Recruitment is usually accomplished through normal civil
service announcements and/or advertising in Bar publications.

D. Ethics/Standards of Professional Conduct

Most states contacted have or will have some kind of code of
professional c¢onduct. In Washington, an internal written code of
ethics applies. 1In California, there is an informal expectation
of adherence tc the canons of judicial conduct. New Jersey has
enacted a code of ethics for ALJs in its law. Tennessee is
currently developing a code of ethics pursuant to legislation
passed in 13987. Adoption of a code of ethics is seen as an
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additional insulation of ALJs and protection of their

independence, as well as a vehicle for enhancing public trust and
respect.
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IV. Summary Profiles of Selected States Studied
1. California

California established an Office of Administrative Hearings
in 1945 under its Administrative Procedure Act. The oldest state
centralized hearings office in the nation, the Office of
Administrative Hearings is a Division in the General Services
Department and has jurisdiction over all cases where the agency
involved is subject to the APA (some 70 plus agencies-~-primarily
occupational licensing agencies, but also Alcocholic Beverage
Contreol, Public Employees' Retirement and several other
agencies/subject matters). However, not subject to the APA and
therefore, not in the jurisdiction of the Office of
Administrative Hearings are Public Employment Relations Board,
Workers' Compensation, Unemployment Insurance Appeals, Public
Utility Commission and Department of Social Services. The volume
of cases involving Unemployment Insurance Appeals is larger than
the volume of the Office of Administrative Hearings. The Office
of Administrative Hearings does also contract with nonmandatory
agencies and with local governments.

The Office of Administrative Hearings employs 28 full-time
ALJs plus support staff, and, of approximately 4,700 filings per
Year, 3,300 hearings are actually conducted per year. The
current budget is $6 million annually. Funding is based on
billing user agencies for services at a current cost for ALJ of
$88 per hour. Approximately 80 percent of an ALJ's total time is
billable to user agencies for hearings. Under Sec. 11370.5 of
the California Code, "The office is authorized and directed to
study the subject of administrative law and procedure in all its
aspects, to submit its suggestions to the various agencies in the
interests of fairness, uniformity and expedition of business; and
to report its recommendations to the Governor and the Legislature
at the commencement of each general session...."

In California, membership in the Bar for at least five years
is required to be eligible for appointment as an ALJ. Salaries
for ALJs range to a maximum of $73,000 annually. The office does
not have an established training program, but has sought
budgetary approval for training at the National Judicial College
for five to six ALJs per year, and is initiating an annual
meeting of ALJs for at least one full day, devoted to developing
and improving skills.

Virtually all decisions issued by the Office of
Administrative Hearings are proposed orders, with final authority
retained in the individual agencies. Within the last few years,
new legislation has included adoption of prohibitions against ex
parte contacts substantially the same as provided in the Model
State APA. In addition, legislation to require
prehearing/settlement conferences was implemented January 1,
1987. The office reports considerable success and resultant cost
savings from the program for complex cases. Not actually an
alternative dispute resclution method, the prehearing conference
is designed to facilitate a settlement or at least save hearing
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time by providing full mutual discovery and by resolving as much
as possible, procedural and substantive matters by stipulation.

While there is no statutory code of conduct, Director Donald
Mitchell reports that the state canons of judicial conduct are
respected and adhered to by the Office of Administrative
Hearings. "However, there has not been a formal adoption of the
cancns and they do not technically control.

Mr. Mitchell asserts that the Office of Administrative
Hearings represents a significant cost -savings over what would be
incurred by the 70 plus agencies helding their own hearings.
While no studies have been done in the last 20 years, he bases
his opinion on the ability of the Office of Administrative
Hearings to avoid underutilization of resources because ALJs can
hear cases in several different agencies. Other benefits cited
are the credibility of the system to the public (i.e., perception
of fairness) and the broader scope for ALJs, which is more
stimulating and challenging.

Mr. Mitchell asserts that the California system proves
itself. He did express his conviction that not all agencies
should necessarily be subject to the APA, and that, in any case,
final decison-making authority should vest with the agency and
the ALJ should not be a pelicymaking arm for the agency.

2. Colorado

Colorado established a Division of Hearing Officers in 1976
within the Department of Administration, with jurisdiction to
hear cases from some 70 state agencies including workers'
compensation cases. Public Utility Commission, Personnel,
Unemployment and Department of Motor Vehicles driver license
cases are not heard by the centralized office. Enabling
legislation provides that ALJs must be attorneys admitted to the
Bar with five years' experience Practicing law. As of 1977, the
Division had 12.3 professicnal personnel and an annual budget of
$338,000. -

In 1977, the Department of Administration conducted an
internal study on the "Workload and Functiconal Analyses of the
Division cf Hearing Officers," and reported that cases were
handled more efficiently by the new centralized panel than by the
Previously decentralized hearing officers. The report concluded:

The identification of a Division of Hearing
Officers together with a defined relatienship with
client agencies, represents a first step in
conceptualizing a consclidated system of hearing
services. This general direction is advocated....

Statistical research in 1980 documented a decrease in the cost

per case in workers' compensation under the centralized hearings
office, but no other cost comparisons were available.
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Beginning in 1983, the Division began providing agency
training programs for social services and cosponsoring
administrative law seminars (CLE) for practitioners. 1987
legislation changed the name to "Division of Administrative
Hearings" and changed the title "Hearing Officer" to
"Administrgtive Law Judge."

The Division is funded by billing user agencies for services
at an average rate in 1987 of $47-~50 per hour. The 1987 Annual
Report notes that 10,414 cases were docketed, 7,290 hearings were
held, and 7,411 decisions were issued. The Division employed 17
full-time ALJs and had a budget of %1 million.

Colorado has instituted an annual ALJ evaluation survey,
results of whicli show a high degree of satisfaction among
participants in the process. The 1987 report indicates that the
Division has become more efficient over time and documents that
the number of cases heard and decided per ALJ has increased.

3. New Jersey

New Jersey established an Office of Administrative Law (OAL)
in 1978, the impetus for which came pPrimarily from the Governor,
who was a former head of the Public Utility Commission and a
judge. Concern for the public's perception of fairness was
central to the legislation as was concern for greater efficiency.
The scope of the OAL includes all contested cases except tax
cases, parole cases and public employe labor disputes. However,
the agency head of any subject agency may hear a case in lieu of
an ALJ from the OAL, but such is rarely the case, Under New
Jersey's system, the ALJ issues an initial decision in all cases
which automatically becomes final unless modified by the agency
within 45 days. Currently, 90 percent of ALJ initial decisions
become final without agency modification.

New Jersey's OAL is more than a central hearings agency; it
is also charged with advising agencies on applications of the
APA, and with publishing the New Jersey Register and the
administrative code.

At the time of the creation of the OAL, there were 130
hearing cfficers in state service. The OAL pared that number
down to 45 ALJs. Between 1978 and 1988, overall state budgets
have increased by 100 percent and the number of hearings has
increased by 100 percent. The OAL has maintained the number of
ALJs at 45 and its costs have increased by only 20 percent over
that period of time. Current workload is 10,000 cases per year
and the current budget is approximately $7 million.

The OAL was initially funded by billing agencies for
services. However, that was later changed, and the OAL is now
funded just like any other agency through legislative
appropriation.
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Public and Legislative Affairs Officer, Peter Traun, extols
the improvements realized by the OAL and cites the following:

(a) Increased impartiality and independence of the. ALJs
hearing/deciding cases;

(B) Standardization of contested case procedures under
the authority of the OAL (well received by the administrative
Bar);

(c) Greater emphasis on and availability of funds for
training, which includes an annual 3-day retreat, various in-
house seminars, out-of-state conferences and coursework at
National Judicial College;

(d) Increased efficiences and shorter time frames for
case dispositicn (ALJs hear cases in several agencies
resulting in more flexible scheduling);

(e) Cost savings over prior decentralized system; and

(f) Incentive and ability to seek and effect centinued
improvement through internal efforts and legislative
recommendaticns.

In 1984, the new Governor established the committee on the
OAL to review and assess the OCAL. That committee, compesed in
part of agency heads who had been opposed to the legislation in
1978, reported:

The committee's investigation led to a
conclusion that the OAL was an efficient, well-run
organization which represented a significant
improvement over the former hearing system in terms
of quality and productivity.

Significant recommendations of the committee included: (a)
Newly appointed ALJs should be attorneys and members of the New
Jersey Bar; (b) ALJs should not have final order authority by law
but agency heads should have discretion to delegate such
authority in some cases: (¢) Agency staff who investigate or
participate in the hearing should not be permitted to participate
in or advise the agency head on the final order.

The OAL has adopted a code of ethics for ALJs which
incorporates, in part, the ABA Code of Judicial Conduct.
Legislation has also been adopted providing stringent
prohibitions against ex parte contacts, along the lines of those
provided in the Model State APA.

ALJs are not currently required to be attorneys but such
legislation is pending. Current salaries range from 558,000 to
$75,000 annually. ALJ evaluation is carefully designed so as not
to interfere with the ALJ's independence. Evaluation is
completed annually, and is based on three factors: demeanor,
productivity and judicial expertise (writing). Demeanor is
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evaluted by randomly surveying hearing participants (party, pro
se party, attorney, assistant Attorney General, agency head).
Productivity is a statistical measure completed by an outside
consultant, and writing is evaluted by peer review and grading of
five to 10 decisions randomly selected.

4. Tenriessee

The Tennessee Administrative Procedures Division was
established in 1974 in the Department of State to hear contested
cases before various agencies to avoid the potential conflicts
and the appearance of partiality problems when agencies conduct
their own hearings. The Division also provides legal counsel for
the Department of State.

Jurisdiction of the Division is somewhat limited but, in its
10-year history, the number of cases heard annually has risen 423
percent while the number of personnel has doubled.

ALJs must be attorneys, and though there previously was no
formal training program, new legislation in 1987 recuires
deveicpment of a formal training plan. 1987 legislation also
requires the development of a code of ethics. The Tennessee APA
also prohibits ex parte contacts between an ALJ and any party or
the forum agency.

5. Washington

Creation of the Washington Office of Administrative Hearings
(OAH) in 1981 was the result of legislative concern in two areas:
(1) Lack of apparent fairness where the adjudicator was an
employe of the agency involved; and (2) Growing complexity and
diversity of individual agency rules governing hearings.

The new agency was allocated $128,000 in its first yvear to
carry out necessary steps to become operational on July 1, 1982,
Funding at the operational stage was based on advance guarterly
billings of user agencies, modeled after the system used by the
Attorney General's office. 2s a result, there was no substantial
outiay of new funds to effect the transition to a centralized
system. Current billing rate is $37 per hour and there is no
hard evidence to confirm either cost savings or increased costs
with the centralized system.

Five major agencies are required to utilize the OAH:
Employment Security, Department of Social/Health Services, Liguor
Control Board, Utilities and Transportation Commission and
Department of Licensing. Specifically, exempt are Board of
Industrial Insurance, Workers' Compensation, Personnel /Labor
Relations and Higher Education. According to Chief ALJ David La
Rose, Washington has the largest jurisdictional base of all the
existing centralized hearing offices. The OAH employs 57 ALJs in
11 offices and disposes of 36,000 cases per year with a current
budget of $5 million. The average cost per case is $138. Mr. La
Rose expressed a sense that cost efficiencies have been realized,
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especially for occasional user agencies.

The OAH has two divisions, benefits and regulatory/special
assignments and ALJs are assigned according to their subject
expertise. However, substantial cross-training has been done and
that permits mobility and more efficient utilization.

The chief benefits reported by Mr. La Rose include: (1)
Increased independence and greater credibility/higher integrity
of the process; (2) Ability to even out workload through cross-
assigning ALJs; (3) High sense of satisfication with the system
(public and user agencies).

ALJ salaries range from $32,500 to $41,700 and there is one

uniform ALJ class series. The OAH has adopted an internal
written Code of Ethics for ALJs.
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B. Witnesses Testifying Before Subcommittee

1.

2.

Jane Gearhart, retired Administrative Law Judge

David La Rose, Chief Administrative Law Judge,

Washington State Cffice of Administrative Hearings

. Donald Mitchell, Director, California Office of

Administrative Hearings

Peter Traun, Public and Legislative Affairs Officer,
New Jersey Office of Administrative Law

. Max Rae, private attorney representing OAALJ,

reporting on Tennessee's Office of Administrative
Hearings

L. Harold Levinson, Professor of Law, Vanderbilt
University
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Telephone Interviews Call Reports, prepared by
Legislative Counsel law clerk, Rich Hume:

1.

Donald Mitchell, Director, California Office of
Administrative Hearings

" Christopher Connolly, Chief Administrative Magistrate,

Massachusetts

. Bill Brown, Chief Administrative Law Judge, Minnesota

Office of Administrative Hearings

James Deutsch, Presiding Commissioner, Missouri
Administrative Hearings Commission

Peter Traun, Public and Legislative Affairs Officer,
New Jersey Office of Administrative Law

Elaine Steinbeck, Paralegal, North Caroclina Office of
Administrative Hearings

. Tom Stovall, Administrative Judge, Tennessee

Administrative Procedures Division, Department of
State

Steve Wood, Professor of Law, BYU and Chair of Utah
Administrative Law Advisory Committee

David Schwarz, Administrator, Division of Hearinqs and

Appeals, Department of Administration, State of
Wisconsin

Page 18




VI.

Addendum

A. Comparative Abstract of Model State APA and Oregoen APA

B. Overview of six central panel agencies
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Phone: 378-8148

OFFICE OF THE LEGISLATIVE COUNSEL
5101 State Capitel
Salem, Oregon 97310-0630
Date: 8/17/88

To: Kathleen Beaufait, Chief Deputy Legislative Counsel

From: Rich Hume, Law Clerk
Subject: Overview of six state central panel agencies.

This review for the Subcommittee con Comparable Laws and
Practices includes general information received from telephone
conversations with the personnel of six state central hearing
corps agencies. The summary includes several generalizations

regarding the central hearing corps developed from information
received from various states.

The state central panel systems reviewed are Colorado,
Massachusetts, North Carolina, Missouri, Wisconsin and Minnesota.

Colorade

Colorado's central panel system was adopted in 1976 and is
known as the Division of Administrative Hearings. The division
is cash funded, billing user agencies for services performed.

The division serves 70 state agencies including Workmen's
Compensation, Social Services and licensing boards.
Administrative Law Judge (ALJ) decisions differ as to their
finality depending upon whether the case involves licensing, a
contested case or Workmen's Compensation. 1In 1986-1987, 10,414
cases were docketed, 7,290 hearings were held and 7.411 decisions
were rendered.

Qualifications for ALJs include being a licensed attorney
with five years' experience as a lawyer or judge. Training
programs include special seminars for social services and
administrative law. Colorado also has a judge evaluation survey
that shows a high degree of satisfaction between both parties in
a case. The survey also shows that judges tend toward the
middle-ocf-the-road in their decisions.

Massachusetts

The Division of Administrative Law Appeals was formed in 1973
after it separated from the rate setting commission. In 1974 the
legislature gave the division authority to hear appeals from the
Public Employees' Retirement Board and civil service disciplinary
actions. The authority of the division has been gradually
expanded and it may be described as a "quasi-central panel
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system." The agency is under the authority of the Secretary of
Administration and Finance.

The division's jurisdiction includes the Public Employees'
Retirement Board, civil service disciplinary actions and appeals
from change orders in capital construction contracts. Any state
agency may request the division to conduct a hearing. However,
each agency may have its ocwn hearing officers if the law does not
require the agency to use the central office.

For agencies that use the division to conduct hearings, the
ALJ may issue a recommended order and this may be appealed to the
agency head. When the division conducts a hearing for an agency
within its statutory jurisdiction, an agency must file its
objections within seven days; otherwise, it may only appeal to
the court system. The division ALJ orders are conily final as to
findings of fact.

Hearing officers in Massachusetts are called Administrative
Magistrates. Administrative magistrates have a salary range of
$35,000-$46,000. The qualifications fer an administrative
magistrate reguire all candidates to be practicing attorneys with
some trial practice. There are no formal training procedures.

North Careclina

North Carolina adopted a central panel system in 1986 and the
official name of the agency is the Office of Administrative
Hearings (OAH).

Most state agencies are included in the OAH's jurisdiction.
An ALJ must issue a recommended decision within 45 days of a
hearing. The ALJ may make findings of fact and conclusions of
law. Final decisions are issued by the user agency.

All ALJs must be attorneys who have earned a specified number
of CLE credits. Training also includes course work at the
National Judicial College in Reno, Nevada. Administrative Law
Judge salaries in North Carolina range from $42,000 to $69,000.

Missouri

Missouri adopted a central panel system in 1965 and since its
inception its jurisdiction has expanded. The central panel
agency is called the Administrative Hearings Commission.

Within the commission's jurisdiction is the Department of
Taxation (property tax appeals are excluded), Occupational
Licensing Board and health care provider services. The
commission's jurisdiction varies from agency to agency. The
Public Services Commission is exempted from the Administrative
Hearings Commission's jurisdiction.
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During hearings the user agencies act as parties and the
Administrative Hearings Commission acts as the neutral finder of
fact and law. In these cases, the commissioner's decision may
only be appealed teo the courts.

Hearing commissioners are required to be attorneys and attend
the National Judicial College when funding permits. However, no

formal training is required by the Administrative Hearings
Commission.

Wisconsin

Wisconsin's central panel system was adopted in 1978 and is
called the Divisicn of Bearings and Appeals. The divisicn is
part of the Department of Administration.

The central panel system has limited jurisdiction and is a
pilot project. Most agencies are exempted from the hearing
division's authority and have their own hearing officers. The
Division of Hearings and Appeals has no broad statutory
jurisdictional authority. However, if the pilot project is
successful, the division's authority may be expanded by the
legislature. Agencies that are currently within the division's
authority are the Department of Natural Resources, the Nursing
Home Board and the Crime Victim's Compensation Program.

Hearing examiners may make findings of fact, conclusions of
law and issue final orders. &an agency may review an ordey if
review is requested by a party. An order that becomes final is
only appealable to the state circuit courts.

Hearing examiners in Wisconsin must be attorneys and have at
least five years' practice experience. There are no formal
training guidelines for hearing examiners. Hearing examiners are
classified as Range 11-15: 15 being the highest. The
classification is based upon the examiner's ability to hear
complex cases.

Minnesota

Minnesota created the Office of Administrative Hearings in
1975 and added Workers' Compensation to the office's jurisdiction
in 1981.

The Office of Administrative Hearings (OAH) has broad
jurisdiction over most state agencies. However, the exempted
areas are Unemployment Compensation and welfare entitlement
hearings. The OAH has a special section that handles only
Workers' Compensation cases.

Administrative Law Judges (ALJ) in Minnesota may make
findings of fact and conclusions of law in their recommended
orders to the agency board or commission. If a party objects to
the ALJ's proposed order, it must file its objections with the
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agency board or commission which will then issue a final order.
Usually an agency will be represented by its own prosecutorial
unit or the’Department of Public Service. In personnel or human
rights cases, the ALJ issues the final order that may only be
appealed to the Intermediate Court of Appeals.

Recruitment for ALJs is docne by the state civil service
system. An ALJ candidate must be a practicing attorney in
Minnesota. ALJs must undergo an in-house training program and
complete the program at the Natiocnal Judicial College in Reno,
Nevada. ALJs are separated into three classifications: (1) ‘ALJ
1, salary -- $28,000-$41,000; (2) ALJ II, salary -- $41,000-
$54,000; and (3) Workers' Compensation ALJ, salary -- 75 percent
of a district court judge's salary.

SUMMARY

Several generalizations may be made from the six state
central panel systems reviewed here.

For the most part the motivation for these states adopting a
central hearing corps was to protect the independence of ALJs and
to enhance the public's perception of fairness in regard to
administrative hearings. None of the representatives of these
hearing agencies indicated that the change to a central hearing
Corps was precipitated by a crisis in the states' administrative
hearings process. Bowever, there has been no actual data
collected demonstrating whether central hearing corps have
improved the public's perception of fairness regarding
administrative hearings.

The six state agencies reviewed have a diverse breadth of
jurisdiction. None have complete jurisdiction over all
administrative hearings. Many states exempt the agencies with
the highest volume of hearings (Workers' Compensation, Social
Services and Motor Vehicles hearings). None of the central panel
systems have final order authority. Individual agencies continue
to have the final order authority.

Many of the representatives of the states reviewed revealed
that, although absolute figures were difficult to ascertain, they
believed the central panel system had resulted in significant
budgetary savings. The claimed savings were the result of large
agencies not having to maintain a hearings unit in periods of low
hearing caseloads and small agencies not having to hire hearing
cfficers in periods of high hearing caseloads. Savings were also
found in having ALJs who could hear diverse subject matters
rather than having several hearing officers with expertise in
specialized fields.
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Phone: 378-8148

OFFICE OF THE LEGISLATIVE COUNSEL
S101 State Capitol
Salem, Oregon 97310-0630
Date: 8/15/88

To: Kathleen Beaufait, Chief Deputy Legislative Counsel

From: Richard N. Hume, Law Clerk

Your request for a search on behalf of the Subcommittee on
Comparable Laws and Practices of the literature regarding central
panel systems since 1981 has resulted in this compilation of
recent works.

The subcommittee would probably have particular interest in
Malcolm Rich's book and John Maurer's article. In The Central
Panel System for Administrative Law Judges: A Survey of Seven
States, Malcolm Rich summarizes the features of seven central
panel states and their different methods of funding. Rich's book
is a more comprehensive study of work that he had previously
condensed into several law review articles.

John Maurer and Micheal Lepp in their werk "Hiring, Training
and Retention of Administrative Law Judges in Central Panel
States" detail the personnel procedures in 10 central panel
states. These personnel procedures include evaluation systems,
ALJ gualifications, training programs and continuing education
programs.

Attached is a short bibliography of recent work regarding the
central panel concept and adminstrative law judges.
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