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01/07/88

Sixth Supplement to Memorandum 87-100

Subject: Study L-1036 - Probate Attorney Fees (Policy Issue

Determination)

Study L-1055 - Fees of Personal Representative (Policy

Determination)

Attached as Exhibit 1 is a letter from the Estate Planning, Trust

and Probate Law Section. The 1letter notes that fees based on a

percentage of assets managed or sold are used in a variety of normal

business situations.

The Background Study on fees of personal representatives includes

the following table:

Table 1. Comparizon of States' Fee Systems for
Attorney and Personal Repregsentative

No, of states No, of states NHo. of states
Fee of; providing providing providing
reasonable fee hybrid fee percentage fee
attorney 41 5 4
personal
representative 24 14 12

The table shows that states

are more

likely to provide a

percentage fee or a hybrid (including a percentage fee aspect) type fee

for the personal representative

(26

states)

than for the

attorney (9 states). The background study comments:

The 1likely reason for
representative 1s compensated for managing the estate.
larger the estate, the greater are the
assumed by the personal representative.

estate

this 1is that the personal
The

responsibilities

The estate attormey,

on the other hand, is compensated for professional expertise
and other factors which bear a less direct relationship to

the size of the estate,




The attached letter notes that the fees for management of trust
agssets ordinarily are determined as a percentage of the value of the
assets being administered. This is a further justification for using a
percentage of the value of the estate as the basis for the fees for the
personal representative. On the other hand, the attorney who provides
legal services to the trust ordinarily is paild on an hourly or other
rate based on the legal services actually provides rather than on a
percentage basis.
| The attached letter also notes that real estate broker's fees are
customarily based on a percentage of the sale price of the property.
The fee is split between the listing and selling realtors. The fee ig
analogous to the contingent fee; a fee is earned only if the property
actually is sold. The fees are not set by statute and there is no
extra fee for extraordinary services. There is a customary percentage
fee, but there are cut-rate real estate brokers. In addition, it must
be recognized that the existing California statute requires that the
printed real estate sales agreement contain & statement that the
percentage fee is subject to negotiation between the property owner and
the broker,

The attached letter alsc notes that the Commission has approved
retention of the percentage hasis for probate referee compensation,
The Commission will recall that this concept was retained--rather than
adopting, for example, a different percentage for 1listed stock or a
reascnable fee system—because otherwise it would not be possible to
retain the probate referee system. It was recognized that the fee was
not related to the services provided in the particular estate being
valued. But the existing percentage fee was retained because it is
exceedingly modest, and the system could not be maintained unless,
subject to the walver provision, all property (except money) were
included in the probate referee's appraisal and no distinction was made
as to the ease or difficulty of appraising particular types of praperty.

The attached letter alsc refers to other situations where the fee
iz hased on a percentage basis, as is the case for stock sales,
However, these fees are not fixed by statute. It 1s general knowledge
that discount brokers charge lower fees, and the consumer can shop
around for a stock broker that provides a competitive fee for the type

of service the consumer desires.



Although percentage fees may be used for normal business services,
the government rarely prescribes the fee for services provided in the
course of mnormal business, although in numerous fields (including
attorney fee contracts) government regulations apply that are designed
to permit the consumer to make an informed decision.

If California went to a reasonable fee for probate attorney fees,
a particular attorney could use a percentage fee 1f he so desired. One
study shows that after the UPC fee provisions were substituted for the
statutory fee schedule in Idaho, some attorneys (14%) continued to
charge a percentage fee, although almost 60 percent went to a fee based
on a combination of hourly basis and size and complexity of the
estate. If the reasonable fee system were adopted for probate attorney
fees and the fee contract provided for a percentage fee, the fee would
not be subject to court review if there was no objection to the fee
after notlice of proposed action was given. And if there was an
objection to the fee, the contract fee would be upheld by the court
upon review unless the fee was clearly excessive in light of the

services rendered. See Estate of Painter, attached as Exhibit 2.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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TECEIVES

VIA FEDERAL EXPRESS

California Law Revision Commission
Room D-2, 4000 Middlefield Road
Palo Alto, California 94303

Re: Memoranda 87-100 and B87-107 -
Compensation Based on a Percentage

Dear Commissicners:

Statutory executor's commissions are provided by
Probate Code Section 901, The historical notes under
that section indicate that that section with certain
changes in the rate structure has been in existence
since 1931. It was derived from statutes which date
back as far as 1851. Section 910, which provides that
attorneys are to be allowed the same amounts as are
allowed as commissions to executors, apparently was added
in 1905 to the statutes.

Both statutory executor's commissions and statutory
attorney's fees are based upon a percentage of the
total amount of assets handled in a probate and are com-
puted upon the total amount of the inventory, plus gains
on sales, plus receipts, less losses (Probate Code Section
901).

Probate Code Section 609, referring to compensation
for a probate referee, is also based upon a percentage
of the total value of the assets appraised, subject to
a minimum fee and certain other minor modifications. The
Commission has approved retention of that percentage basis
for probate referee compensation.



California Law Revision Commission
January 6, 1988
Page Two

i

When real property is sold through the probate court,
compensation is allowed toc the broker or brokers involved
based upon a percentage of the sale price of the property.
New Sections 10160-10167, effective July 1, 1988, set forth
in some detail how compensation to brokers is to be divided
on a sale through the court on a probate estate. Attached
hereto as Exhibit 1 are extracts from the Local Probate
Policy Memoranda of a number of different counties in
California which ocutline the percentage compensation to be
allowed brokers on a sale under varying fact situations.
Commissions of 5% or 6% of the selling price for improved
real property are standard for brokers in most areas. 8Sale
of .unimproved land often results in a commission equal to
10% of the sale price.

Although trustee fees are not specifically set forth
in the Probate Code, it has long been the practice for trustees
to charge a percentage of the value of the assets being adminis-
tered in the trust as compensation for those services. As
the value of the assets subject to trust administration in-
creases, normally the percentage decreases. This is similar
to the provisions of Section 901, decreasing the applicable
percentage for commissions to an executor or an administrator
as the size of the estate increases. Attached hereto as Exhibit
2 is a current fee schedule in effect for First Interstate Bank
of California. Attached hereto as Exhibit 3 is a fee schedule
for Personal Asset Management from Security Pacific National
Bank, where the minimum account of this type is $500,000.

Attached hereto as Exhibit 4 is a Perscnal Financial
Services Fee Schedule from Trust Services of America, Inc.
which, although expressed in dollar amounts, in fact represents
percentage compensation. Exhibit 5 attached hereto is a
table included in an article entitled "Survey of California
Corporate Fiduciary Fees and Practices"™ which appeared in the
Summer/Fall 1985 issue of the Estate Planning, Trust and Probate
News, State Bar of California. Exhibit 6 is a form of agreement
for City National Bank, Beverly Hills, to act as a trustee or
custodian. Exhibit 7 is a schedule of fees and charges of
Security Pacific National Bank for a number of different kinds
of accounts, almost all of which are based upon a percentage
compensation with some type of minimum fee. Each of the fee
schedules issued by a trust department is based upon a percent-
age of the value of assets. '




California Law Revision Commission
January 6, 1988
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Stockbrokers similarly make a charge which is based
upon a percentage with certain adjustments depending upoen
the number of shares involved in the transaction. Exhibit 8
is a schedule issued by Paine Webber as to charges for sale
of securities.

Title insurance companies have fee schedules for
policies which, while stated in dollar amounts, are fixed
and hence effectively represent percentage charges for those
services. Exhibit 9 is an extract from a Schedule of
Title Fees by Equity Title which demonstrates the method by
which various title policies are priced.

Compensation for services rendered based upon a per-
centage of the value of the assets handled is common business
practice today. The statutory fee system in California is
in accord with normal business practice.

Sincerely,

A

Charles A. Collier, Jr.

* for the Executive Committee,
Estate Planning, Trust and
Probate Law Section, State
Bar of California

CAC:vijd

Enclosures

cc: D. Keith Bilter, Esq. (w/encls.)
James V. Quillinan, Esq. (w/encls.,}
James D. Devine, Esg. (w/encls.)
James Opel, Esq. (w/encls.)
Irwin D. Goldring, Esq. (w/encls.)
Valerie Merritt, Esg. (w/encls.)
Theodore J. Cranston, Esq. (w/encls.)




Normal broker's commissions on

sale of real property in

probate estate as set forth in probate policy memoranda
for the respective counties are as follows:

Alameda: Policy No. 802

Improved property:

Unimproved property:

Contra Costa: Policy No. 403

Improved property: 6%

Unimproved property:

Fresno: Policy No. 7.2 - 6%
Kern:
Los Angeles:

Marin:

Policy No. 1008{a) & (b)

Improved property:

Unimproved property:
Orange: Policy No., 5.03(a) -
Riverside: Policy No. 903 - 6%
Sacramento: Policy No. 604

Improved property:

Unimproved property:

San Bernardino: Policy No. 603

Exhibit 1

$50,000 - 5%

$50,000 ~ $200,000 - 6% first
$50,000; 5% next $200,000

$200,000 - 6% first $50,000;
5% next $150,000; 2-1/2% on
balance

10% on first $20,000;
8% next $30,000; 5% on balance

10%

Follows Los Angeles Policy No. 12.05 - 5%

Policy No. 12.05 - 5%

6% on first $100,000;
5% on balance

10% on first $20,000;
8% next $30,000; 5%
balance

on

6%

- 6%

10% first $20,000; 8% next
$30,000; 5% on balance

- over 3500, 6%




San Francisco: Policy No. 8.10

Improved property: 6% of first $100,000; 5% next
$50,000; 2-1/2% on balance

Unimproved property: 10% first $20,000; 8% next
$30,000; 5% on balance

San Joaquin: Policy No. 608 - 6%
Solanc: Policy No. 8.10(d)

Improved property} ‘over $500, 6%

Unimproved property: over $500, 10%
Stanislaus: Policy No. 905 - over $500, 6%
Tulare: Policy No. 5(c) - over $500, 6%
Ventura: Policy No. 11.1l(c)} - over $500, 6%
Yolo: Policy No. 16{(a)

Improved property:q 6%

Unimproved property: 10% of first $20,000; 8% next
_ ' $30,000; 5% on balance




P ER S ON A L

FINANCTIAL

FEE SCHEDULE:
MANAGEMENT ' . .
e Mianaged Trust Services

Providing Investment und Trust Services For publicly traded securities, ey market instruments
- and nates—includes all custody services

Assets Under Management Annual Market Value Fee
First$1 Million .. ...................... 1.15%
Next$1Million....................... . 0.80%
Next$3Million. ....................... 0.50%
Over$5Million. . ...................... 0.30%

* No Set-Up Fee ' |

* No Base Maintenance Fee

Minimum Annual Fee
Assets 100% Invested in Collective
InvestmentFunds ..................... $3,000.00
Assets Consisting of Individual Securities. . . . $5,000.00
Termination Fee
Assets Distributed to Trustor .. . ..... e 0.1% of Market Value
Assets Distributedto Others. ............. 1.0% of Market Value
~ Minimum Charge on Final Termination. . . . .. $500.00
TaxFees ......... e e, According to Tax Fee Schedule
Co-Trustee Fee
Third Party Co-Trustee Consuitation or Additional Market Value Fee of 0.25% on
Approval Required. .. .................. First $1 Million of Assets Under Management
Extraordinary Services. . ... ............ _ " When we provide services beyond those

considered ordinary or customary, an
additional charge will be imposed based on
the time and/or expense of providing the
additional services.

F_-’.First Interstate Bank * ::'c's'.'mmu Benk
Exhibit 2




" PERSONAL ASSET MANAGEMENT

FROM SECURITY PACIFIC

300 S. Grand Avenue
Los Angeles, California 90071

Exhibit 3




EE SCHEDULE

$ 500,000 to $1,000,000 ....cccooome..... 1.0%
$1,000,000 to $2,000,000 ..........c.......0.95%
$2,000,000 to $3,000,000 ................ ...0.90%

Over $3,000,000 Individual Quotation




@ TSA

© A CalFed Company

PERSONAL FINANCIAL SERVICES FEE SCHEDULE

Annual Fee {per $1000 value)

Investment
Asset Value Management Directed Accounts
Firse $1,000,000 $ 10.00 $ 4.50
Next $1,000,000 $ 1.50 $ 3.50
Next $1,000,000 $ $.00 $ 2.50
Next $1,000.000 5 5.00 $ 2.00
Over $4,000,000 $ 3.00 $ 2.00
Minimum: . $ 2,000.00 $ 1200.00

*  For accounts with ALL assets in Common Trust Funds, a 10% discount from
the managed investment fee schedules and a $1200 minimum will apply.

*  Cash Reserve Account (i.e. cash sweep) used by Agency and Custody will have its entire fee of
15 basis points ($7.50/$1,000 Value) automatically taken from income generated by the CRA.
No additional annual fee will be charged on these assets.

Set Up Fees: $100.00, plus

* Securities: ] 2000 each
* Real Estate, Loans, : h
Mineral Interests: $ 100.00 each

Transaction Fee: (Directed Accounts only)

20.00

Each purchase, sale, maturity: 5
Mutual funds and non-depasitory items: 5 30.00
Revocation/Termination Fee: $500.00, plus
per reciptent ]
® Securities: $ 20.00 each
# Real Estate, Loans, ' ,
Mineral Interests: $ 100.00 each
Other Assets:
Loan collection: 3 10.00 per $1000 value
Real Estate (see Real Estace Schedule on reverse:) :
® Trustor's residence $ 300.00

Extraordinary Services:

Reasonable compensation for any unusual or extraordinary services
rendered, including but not limited to the preparation of tax retumns
“and reports, sales and leases of real property, handling complex
security assets, and the processing of amendments. :

Trust Services of America, [nc., offices
Los Angeles Beverly Hills San Diege  Newport Beach  San Bermnandine  Sun Franciscr Pasadena

Exhibit 4




PERSONAL FINANCIAL SERVICES
REAL ESTATE FEE SCHEDULE

Unimproved, Acreage,
and Vacant Lot.

All other Commercial,

Industrial, and Residential.

Mineral, Qil and Gas.

Trustors Residence.

~ Asset Value

Annual Fee (per $1000 value)

$ 350
$ 250

$ 10.00

$100 each,
plus 6% of income

$300
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TABLE 2,

LIST OF TRUST OFFICES BY MINIMUM SIZE OF ESTATE

Proba Trustes of Living
Etm::;r or Test Trust Conservator
STATEWIDE . B f :
No minimum size ~— but a minimum fee applics
Ahmanson Trust Company e o abpic 400,000

Bank of America (all offices)

Bank of California
Bank of the West

- Catifornia First Bank
Cracker Bank (all offices)

First Interstate Bank
Security Pacific National Bank

Trust Services of America
Union Bank
Wells Fargo Bank

SAN FRANCISCO BAY AREA
American Bank & Trust

Borel Bank & Trust Company
Burlingame Bank & Trust Company
Calfornia Commerce Bank

County Bar and Trust

Pacific Trust Company

Pecific Union Bani & Trust Company
Universit_v National Bank & Trust

LOSANGELES AREA
City Nationa| Bank
Lloyd's Bany

Santa Monica Bank

SAN DIEGO OFFICES
Home Federa) Trust

E.a Jolla Bank & Trust
N Diego Trust & Savings Bani

ANTA BARBARA OFFICES
2nta Barbarg Bank & Trust

tCRAMENTO OFFICEY
I8t Independeng Trust Company

RANGE COuNTY OFFICES
Sl American Trusy Compnny

ures shown reflect Minimym Size of

~ (Institution may grant exceptions to the above minimum size of an account on a
case by case basis, ) f ;
inimum size — but & minimum fee applies
nem $100.000 $100,000 $100,000
(Imstitution may grant exceptions to the above minimum size of an accoutit ona
case by case basis.)
No minimum size — but a minimum fee applies
$200,000 No minimum size
minimum fee applies
No minimum size — but a minimum fee applies
No minimum size — but a minimum fee applies
(some local offices may have a minimum size)
No minimum size — bur a minimum fee applies
“usually declines $250,000
$500,000 $200,000

$250,000

$250,000
$500,000

$100,000 $100,000 $100,000

(Institution may grant exceptions to the above minimum, size ofanacco
/ unt
case by case basis.) ' ona

No minimum size but a rtinimum fee applies
No minimum size but a minimum fee applies
No minimym size — hut minimum fea applies
No minimum size but & minimym {ec applies .

$ 50,000 3 50,000 1
No minimum size —. py; & minimum fee applies Hooo
~ 100,000 ' $125,000 $250,000
No minimum $175,000
$200,001) $150,000 oo,

Dependent o various factors .. Mimimum fee of $750 for fully managed accoynts

{ Institution may ra‘ru g "
cose b f) €Xxceptions to the above mmum size of gn &ccount on g
© minimuym size . but s minimeum fep applies
$250,0¢ 2,000 $200,000
No minimym $12¢ — byt 3 Minimun, fes applies
$ SQ.IJU(I § 50,000 $100,000




JRUST FEE SCHEDULE FOR PERSONAL TRUSTS,
TRUSTS UNDER WILL and
JEPARTRERT MANAGEMENT AGENCY ACCOUNTS

T b E 1 B B F L D Y g P - e o - - - - o mm m  ———
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ITY NATIONAL BAN 120 50. SPALDINE DR., P.0. BOX 1141, BEVERLY HILLS, CA 90213

t is mutually. agreed by and between the undersigned that the fees of City National Bank for
cting as Trustee/Custodian shall be:

ol Feess e
% of the fair market value on the first § $ 500,000
/10% (.008) of the mext T s 500,000
/10% (.006) of the next T $ 4,000,000
ces will be quoted on amounts in excess of $ 5,000,000
infoum Annual Base Fee T s 1,750

Each issue over 10, a fee of

. Securities Maintenance Fee: 1-10 issues {stocks, bonds, mutual funds)

No extra charge
$35 per issue

This fee s waived for any account having a market value over $750,000.

T G MR A P e e e kM e A O
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eal Estate and Real Estate Management Services fees are described in a separate schedule.

EETS======== ===

n Addition To The Fees Shown Above

xtraordinary Fee: Reasonable compensation for
Yy  unusual or extraordinary services
endered.

ourt Appearances: When applicable, reasonable
ompensation ($350 minimum).

Latements: Annual fee includes a quarterly
nd annual statement. More frequent statements
~ extra copies to be charged at $5 per copy.

ax Services: The above mentioned fees do not
1clude tax services.

iscellaneous: Recovery of  out-of-pocket
penses for required compliance with Federal
1d State laws and regulations as enacted or
prended.

[stribution Fee: A fee of 1% of the fair
irket value of the property distributed or
ansferred will be charged upon termination
" the account in whole or in part, or upon

[TY NATIONAL BANK

Bank Ufficer

T T e T v —— T T p—— o o e e s e s - e o A s S e e s s -
R R NS SE ss R EESE  N EN S C SE E  E E E E E E ET Ces  ees e—e —E—e——

resignation or removal of the trustee aor
agent within the first 24 months. Thereafter
the fee will be 1/2 of 1% with a minimum of
$500 on final distribution.

This agreement constitutes the standard fees
charged by City Hational Bank. Governing
instrument fee clauses to the contrary
notwithstanding, it is understood ' and
expressly agreed that City National Bank
shall have the right to modify this fee
agreement from time to time to conform to
current standard fees chargeable by it where
like or similar fiduciary services are
performed. Any fee increase shall be preceded
by ninety (90) days written notice. If any
fees under this agreement are not paid when
due, it is agreed that City MNational Bank
shall be reimbursed for all costs, expenses
and attorneys' and other fees it incurs as a
result of such nonpayment, whether suit is
filed or not.

Account Name

By

Date

Exhibit 6
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PERSONAL TRUST FEES

REAL ESTATE

FEE SCHEDULE
Introducing an innovative and simplified pricing approach. A single
percentage charge is applied to the total value of your assets :
(excluding real estate). It's a simple and direct approach. Asset/Property Ma { Servt “ Velue
{including Agriculture) {All Value Ranges)
. nveatment Managed Property 1.25%
INVESTMENT MANAGED ACCOUNTS q__i_&__ :3; _os_ 2_8.._ .oﬁ..u.& SFR) 1.00%
Agency If your $500,000 Lass Base
Inrvestment | Total 1o lgss than than Adminisira-
Trusts Then your Residence Reserve-Single Family $250 per Assat
{encluding | Percentage 1.0% 1.1% $500 Residence (SFR) only
Rool Estate) | is: Al Cther Properties $500 per Assat
, ::.__..!_q«.noﬂu:g Fee Rate/Yaar
DIRECTED ACCOUNTS (No investment management) Producing 375 per Asset
7
Agency H your $500.000 Less Base )
Accounts Tolal . 10 less than than Adminigira- ol
and Asaets are: $1.000.000 | $500,000 | tion Fee Roal Estate Notes Fos Rate/Yoer o)
Personal : $75 Holding Fee b
Trugle Then your - . ' Plus .25% ::um_._mu balance .m
{exchuding | Percentage 55% 609 $500 4]
Fegi Estate) | 1s:
Miners! interest l!lu!so:. % Asset Velue Annusl Minimum
rﬂﬁﬁ Hm.a&é. Working o s
. ast
OTHER ACCOUNTS (Investment managed) Leasod Asset (Non producs
Estotes ‘ Subject 10 Statuiory Rates and Applicable Other Charges o minimalincome) B
P - NorHsased Assel (Non-producing) -
W dharship/
* Conservatorship 1.00% for all ranges £500
Fous wi jon. . _
be chargaed quartery based on most current market valuation, Set-up Fee ——

iglﬂosgga«.iﬁu&g
~ $35 par non-depastony eacurity transaction
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LISTED AND UNLISTED STOCKS SELLING AT $1.00 AND ABOVE Ssertﬁ A
BHARES INVOLVED IN THE ORDER NG
00D LOT or 100 _ 200 300 400 500 600 700 800 9500 1,000 Over 1,000
Money Money
.. Involved Commission Involved = v« OMMISSION. . .
tnder Under '
17.00% 1.60% + £7.00 56,50 66.00  75.50 85.00 94,50 104,00 113,50 123.00
$ 152 $ 4,000 _
$ 152 1,B0% $ 4,000 :
to + to 1.40% + 55,00 64.50 74.00 83.50 93,00 102.50 112,00 121.50 131.00 AAd $7.20 for
$3,000 § 23,00 $10,667 A
. each K
$3,000 1.40% $10,667 ‘ e
$4,786 $ 35,00 $23,556
" exceading
$23,556 B
$4,786 to 0,80% + 177.00 186.50 196.00 205,50 215,00 224.50 234.00 243,50 233.00 1,000 ghares
$102.00 $33,500 ,
and over 0 [
$33,500 . u
v 244,00 253.50 263,00 272.50 262,00 291,50 301.00 310.50 320.00 N 4
and over ..m 3
Comnisslons for Stocke, Warrants and Rights Selling for Less than $1.00 (the 17%/%36 minimam does not apply *) m 3
- Under $2,800: 10% plus $1.00 (minimm $6.00 for principal of more than $6,00)  $2,800 to $10,000: 8.25¢ plus $50,00  Over $10,000: 5.5% plus $325.00
PROVISIONS & NOTES: MINIMUM CHARGES: a) Order may not be limited as to price.
1) On any order combining round and odd On both round lot and odd lot orders the ,
lots, cormmissions are calculated separately conmission is subject to a minimm charge b) Order mst be placed in time for it to be
on the round and odd lot portions of the order. of 536 or 17% of the money involved, received in New York no later than 30 minutes prior to
The comnission for a round lot plus an ¢dd vhichever is less.* However, at stocks the opening. It will be executed on the opening or as
lot shall not exceed the commiasion on the selling at $1.00 and above up to the soon thereafter as possible, or based upon the opening
next larger round lot. principal of $35.29, there is a minimum if an odd lot. Over-the—counter stocks will be
commizsion of $6.00, If the order combines  executed within the opening NASDAQ median market or as
2) The commission on each round lot in a round and odd lots thig minimum applies to close thereto as possible.
miltiple round lot order ahall not exceed the total order. Minimum is not applied
the single round lot oomission (no minimm). to "Econc-Trade® commissiona, “ ¢) On a sell order, the securities must be beld by, or
have been delivered and properly endorsed to,
3) The maximm commisslon on each rowd lot *EQONO~TRADE" PROGRAM: . paineWebber at the time the order is entered,
or odd lot is $102.00. .
A special PaineWebber program for listed  d} On abuy order, sufficient funds (or buying power
4) Except as noted under minimum charges and NASDAQ unlisted stocks: The regular in a margin acoount) must be on account with, or have
for all stocks Belling at $1.00 and above the camdasion 1s reduced 20% on orders which been deposited with, Paineebber at the time the order

onsnw”won will not exceed 17% of the money ﬂu««gnﬂuﬂgnﬁng. »u!«un&.
{rwvolved. . ,

2 : - : {Reprinted Junc 1986}
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EFFECTIVE MARCH 4, 1987

EQUITY TITLE

I=:
SCHEDULE
TITLE FEES

: Seliors Cost  Trodiviesslly  Trasitionelly
Swaory, Joisd Prateciimn  Buyers Cast Barrewarg

|PWE) & ALTA Lsnders Cost Rwi §
ALTA Londern/Rotingmse  [Hew §) Stz
Comcarranity with  Lendny
Owmrs/ .0
Amsst ELTA
[ | Bl Sl Concurrnt " Lo
nnrmee Rain m ] L]

Tradiionatty Seiters Coxt
Quners, Joinl Pratection
(OWE) w
ALIA Londers/ Ralinance

Tradinomally  Traditionatty
Beyers ot Bermeweny
ALTA Lendars CoxtHwé 3
hls‘ll“ ] Seconts
rrontly wilh  Londera
Owsaczs )P

20000  295.00 236.00 100.00 236.00

21000 28500 236.00 100.00 23600

22000 29500 23600 100.00 236.00

2,000 28500 236 00 100.00 236.00

24,000  295.00 236.00 100.00 23500

25000 29500 235.00 100.00 23600

26000  295.00 23600 100.00 236.00

27000 28500 236.00 100.00 236.00

28,000 29500 236.00 100.00 236.00

29000 26500 238.00 100.00 236.00

0000 300.00 240.00 100,00 240.00

31,000 30500 244.00 100.00 244.00

32000 21000 24800 100.00 248.00

C TT33000 31500 25000 100.00 25200

34000 320.00 256.00 100.00 256.00

35000 32500 260.00 100.00 260.00

38,000 330.00 284.00 100.00 264.00

37000 A3500 @6800 10050 26800

38,000  340.00 272.00 102.00 272.00
30,000 34500 276.00 103.50 276.00

40,000 35000 280.00 105.00 2680.00

41,000  355.00 284 .00 106.50 284.00

42,000  360.00 28800. 108.00 288.00

43000 365.00 282.00 109,50 292.00

44000 2370.00 296.00 111.00 296.00

45000 37500 300.00 112.50 300.00

000 36000 B0AD0 11400 30400 _
AT000 38500 30900 _ 11550 30800

HBO0 39000 312.00 117.00 312.00

000 /EO0 . Jeod 11650 315.00

50000 #0000 320.00 12000 32000

Exhibit 9

ot CLIA
o Bimic: Sant Camcurnmt Lam
s L] Twm T L ]
$ 51000 40400 323.20 121.20 323.20
52000 40800 326.40 122 40 26 40
53000 41200 32960 123,60 329 60
54000 41600 332.80 124 80 332 8D
55000 42000 336.00 126.00 336.00
58000 42400 339.20 - 127.20 339.20
57000 428.00 240 128.40 342.40
58,000 43200 345.60 126,60 34560
56,000 43500 348.80 130.80 348.80
60000  440.00 35200 132.00 352.00
81000 44400 355.20 133.20 355.20
62000 448.00 J58.40
63000 45200 365t .60
64.000  456.00 364 .80
65000 460.00 368.00
66,000  484.00 371.20
&7.,000 488,00 Ar4 40
68,000 47200 377.60
69,000 476.00 380.80
0000 423000 384.00
71.000 48400 387.20
72000 48800 390.40
73,000 49200 393.60
74000 48600 396.80
75,000 50000 400.00
76,000 50400 453.20
77,000 508.00 406,40
__TEDOO  512.00 409.60
79000 516.00 412.80
#0000 52000 416,00
81000 524.00 418.20
82000 528.00 422.40
83000 53200 425.60
84,000 536.00 426.80
85000 54000 432.00
B6.000  544.00 435.20
BY.000  S48.00 43840
88,000 55200 441 60
89,000  556.00 444 .80
90,000  560.00 44800
91,000  563.50 450.80
Q2000 56700 453.60
93000 57050 456.40
84000 57400 459.20
25000 577.50 462.00
96,000 581.00 484 680
$7.000 584.50 467 .60
SA000 58B.00 470.40
000 59150 47320
100,000 585.00 476.00
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Colorado for -the purpose of ztmaintainiﬁn; __[1-3} The effect of Wheat on this case is . B S
{ -%ihis wrongful “death ‘zction against thelr “Hhat the district court lacked subject matter” =¥ e !:“ :
% Wfs estate. The only asset alleged to jurisdiction over the wrongful death action. A ig
. be subject to administration in Colorado by The question of subject matter jurisdiction - I*’ :
4 '. irtue of ownership by Christine Price was  was raised below, and was a matter for the AP K
T an: automobile liability insurance policy. independent determination of the trial I
" This policy was issued to the Prices in Ne- court. See Jackson v. Bates, 133 Colo. 248, L ¥
S braska through an lowa insurance agency, 003 P2d 962 (1956). Although jurisdiction’ : el H i
N which, by admission, was authorized to was challenged only generally, and not on 3 - o
transact business in Colorado. . ... the precise point upon which we reverse, - 1 i
. The abpointed personal repreé,entative, subject mat:ter jurisdiction cannot be con- 3 o
initially challenged by motion the subj ect fer.re’d by stipulation or inaction. Meyers v.
N matter jurisdiction of the court on the W:stfms, 137 Colo. 325, 324 P.2d 788 (1958); 5
mund thatthe peﬂnissih]e period for ap.‘ of. Miiler V-Weston, &7 Colo. 534, 189 P. 610 )
pointment of a personal representative and (1920). -+ > .
tation of 2 creditor's claim had ex- Judgment reversed. _ o :
pired. See C.RS. 1963, 153-7-2 & 153-7-3. S B
After denial of this motion, the personal SILVERSTEIN, C. J., and STEI NBERG,
representative filed an answer generally de- 3~ concur. ' e
nying the allegations of the wrongful death
_ complaint and raising certain affirmative -
: defenses. With the permission of the court, () smwuainsrsrzu .
a supplemental answer questioning subject S
matter jurisdiction generally was later filed
prior to trial. A jury found for the plain-
- tiffs. s i _
B Appellant slleges numerous errors insup-  In the Matter of the ESTATE of Austin
port of reversal. We conclude, however, M. PAINTER, Deceased.
that the issue of subject matter jurisdiction ,
,, s Qispositive of this appeal.  The COLORADO STATE BOARD OF
] In Whest v. Fidelity & Casualty Co., 128 AGRICULTURE,
Colo. 236, 261 P.2d 493 {1953), our Supreme Beneficiary-Appellant,
E Court concluded, on the basis of facts indis- v. .
tinguishable from the present case, that The FIRST NATIONAL BANK OF GREE-
N Colorado’ courts lack subject matter juris-  LEY, Colorado, and its counsel, William
3 diction ¢ administer the estate of a mon-  H. Southard, Personal Representative- 1 .
. domiciliary who at the time of death owned Appellees. U
mo assets which were arguably subject to - No. 76-329 T ed
73 Colorado administration other than 3 ligbilic .+ ax e i e
" ty insurance policy issued by a company ' Colorado Court of Appeals, - -
1 autharized to transact business within this .. . g D koo e ;
1 state. : There, the court determined that the . - ... g4 L S
1 sitns of the policy issued to the non-domicil: R July 21' 1971 pga
. igry was the decedent’s actual domicile, and  ©.: cur G s .‘-s-;,s;&:-.:-'if P % "
" Jenece, the policy issued was not an asset . The District COurt,-Weld i ty,"D = i
M to Colorado admmlstm tion. See ald A, Carpenter, J., awarded the adminis-
GRS, 1963, 153- 18 0w DL A tatorof e $1,000,000 estate $39,337 in fees C
", This aspect of Whest has never been and counsel for the administrator $42,000in ;
» modified or overruled by statute or decision, fees, -A beneficiary of the estate chal-_ i
 and ,thps remains the _law .in, Colorado, lenged the awards as excessive on the. ]
i . . ' RO E
1




-~ Reversed

Y Erecutors and Adminlstrators &=216(2),

ground that the duties performed by the
administrator and counsel were routine.
The Court of Appeals, Smith, J., held that:
(1) in setting fees under the Colorado Pro-
bate Code, the trial court was required to

 eonsider and weigh all the factors which the

Code enumerated, and (2) because the serv-
jces _rendered by . the administrator and
counsel were routine and did not present
any novel or difficult questions or invelve
any will contest, the fees awarded were

exceasive. -

4 remanded.

'-1 -

496(1) )

Under the Colorado Probate Code, the
task of setting fees for personal representa-
tives and attorneys is governed by a stan-
dard of y&qsonableness. C.R.S. "73, 15-10-
101 et seq., 15-12-719, 15-12-721; C.R.
'63, 153-14-16. .

2. Executors and Administrators +=>216(2},
e m) 7 : T
_ “For purpose of determining what con-
stitutes reasonable compensation under the
Colorado Probate Code for a decedent’s per-

. sonal representative and his counsel, critical

guestion is not how large or small is the
estate but rather what actual services were
required and rendered. C.R.S.'73, 15-12-
v AR A 7 B BT ML G T e R S
3. Executors and Administrators ¢=216(2),
Y 1) ) B L S
. -In view of fact that some administra-
tions involve extended negotiations or com-
plex litigation, a personal representative or
one employed by such personal representa-
tive in 2 complex estate should be compen-
sated on a basis which takes into account

. the expertise required; accordingly, those

“. involved in an administration requiring spe-_

cial expertise such as litigation skills are

 enititled to compensation which, in addition

to compensating for time spent, gives em-,
phasis_to the factors of amount involved

" and results obtained. ., C.RS. '3, 15-12-

721(2); " Code of Profasmga_liﬂesponmblhty,

-
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4. Executors and Adninistrators =216(2),
A%

.- For purpose of determining what con-
stitutes reasonable compensation under the
Colorado Probate Code for a persenal repre-
sentative or one employed by 2 personal
representative in connection with estate ad-
ministration, services which are routine and
require no special expertise or experience
should be compensated with more weight
being given to the factor of amount of time
expended for the actual services rendered.

" CRS. 7, 15-12-7212)

5. Executors and Administrators =496(1)
Tn setting fees for executors and ad-

_ ministrators under the Colorado Probate

Code, trial court must consider and weigh
all factors which the Code enhumerates.
C.R.S. '73, 15-12-T21(2).

6. Executors and Administrators $=216(2),
- 496(3) S ’

"--Where administration of estate was
routine and neither presented novel or diffi-
cult questions nor required marshalling of
assets and where there were no questiona-
ble claims against the estate and no will
contest and counsel for the estate made no
appearance in court other than that made
at the hearing to set fees, administration
fees of $39,337 and counsel fees of $42,000
were excessive, even though estate was val-
ved at approximately one million dollars.
CRS. '73, 15-12-721(2).

- LI R

J. D. MacFarlane, Atty. Gen., Jean E.
Dubofsky, Deputy Atty. Gen., Edward G.
Donovan, Sol. Gen., J. Stephen Phillips,
Deputy Atty. Gen., Denver, for beneficiary-

R e L

LTIt

aPPellant_ SLiEE L

 Jack D, Henderson, Denver, for personal

representatives-appellees. 7. Ll
S e roosae pos 862 AR 2o

'SMITH, Judge. -~ 777 " T T

Pollowing the administration of the Aus-
tin M. Painter estate, valued at approxi-_
mately one million dollars, the district court
awarded the administrator, The First Na-
tional Bank of Greeley, $38,337 in fees and
counset for the administrator, William H..

C . Y
MAc i e -t re—— e+ e et

ok oy i N e g

Ll
et ey e
Py

R LT

rpp——

A adlon i

S i, o w5, At bl

P

A e b b o



ki

i

k'l

PP SRDE

Bl

Rt e

822 Colo.
Sonthard, $42,000 in fees.  On the basis
that the duties performed by the adminis-
trator and counsel were of 2 routine nature
and involved no legal disputes, a beneficiary
of the ‘estate, The State Board of Agricul-
ture, challenges those awards as being ex-
cessive.’ We agree that they were excessive
and remand for a redetermination of both
awards. ©C - ¢ - e cem e

Responding to “the “public outcry over
antiquated and expensive probate laws”,
Colorado Legisiature Council, Research
Publieation # 194, Colorado Probate Code
XXVII (1972), The General Assembly, in
1972, authorized a review of The Colorado
Statutes relating to probate and estate ad-
ministration. That review led the legisla-
tive council to conclude:

“IThe [current] system of probate and
administration is often unnecessary, inor-
dinately cumbersome, expensive and time
consuming . . .. Research Publica-
tion # 194, supra, at XXVIL

1] Subsequent to this review, the legis-
Iature sought to simplify estate administra-
tion procedures and reduce probate costs

through the enactment of the Colorado Pro-

bate Code § 15-10-101 et seq., C.R.S. 1973.
{CPC). In furtherance of that objective,
the CPC subatitutes a standard of reasons-
bleness for the former percentage method
of setting fees for personal representatives
and attorneys. Compare §§ 15-12-718, 15~
12-721, C.R.S. 1973 with C.R.S. 1963, 153-
14-16. ' : .
The percentage method which existed in
the statate prior to enactment of the CPC
was based upon the premise that -the
amount of work required in estate adminis-
tration is directly proportional to the value
of the assets. See In re Estate of Bloomer,
48 N.J.Super. 414,129 A.2d 35; Inre Robin-
son’s Will, 202 Misc. 231, 109 N.Y.5.2d 6T.
The General Assembly recognized the error
of this premize when it enacted the CPC,
accepting the reality that the duties of a’
personal representative and those employed
by him, if any, vary greatly depending upon
pumerous factors, only one of which is the
monetary value of the estate. - - "~~~

e T

- R T
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Reasonable compensation under the CPC
is to be determined by considering certain
factors, including but not limited to: {1) the
time and labor required, novelty and diffi-
culty of the questions involved, and skill
required to perform the service properly;
(2) the likelihood that other employment
wilt be precluded by acceptance of the par-
ticular employment for which fees are
sought; (3) the fee customarily charged in
the locality for similar services; (4) the
amount involved and results obtained; (5)
time limitations upon such services as were
rendered; {6) and the experience, reputa-
tion, and ability of the person performing
the services. Section 15-12-721(2), C.R.S.
1973. To determine how these criteria are
to be applied and the weight to be given to
each in the setting of fees represents the
crux of the issue before us.

2] A multitude of factors determine
the complexity and amount of work re-
quired of a decedent's personal representa-
tive and his counsel such as: location and
form of assets; the existence and nature of
encumbrances against these assets; claims
against the estate; the number and age of
heirs or devisees, and whether or not they
can be located: the presence of legal issues
which invite, or necessitate, litigation; and

_the complexity of the litigation itself.

Hence, the critical question in determining
what constitutes a reasonmable fee is not
how large or small is the estate, see In Re
Chieffo's Estate, Sur., 86 N.Y.S.2d 343, but
rather what actual services were required
and rendered. Chase v. Lathrop, 74 Colo.
559, 223 P. 54; McLaughlin v. Old Colony
Trust Co., 313 Mass. 829, 47 N.E2d 276.

'[3,4] We are aware that some adminis-
trations involve extended negotiation or
complex litigation and that they require
that those responsible possess and exercise
greater expertise and training in protecting
and zealously representing their clients’ in-
terests than if the administration is merely
routine. See Code of Professional Respon-
sibility, DR 7-101. Thus, a personal repre-
sentative or one employed by him in a com-
plex estate should be compensated on 3
basis which takes into account such exper-’
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tise. In Re Chieffo’s Estate, supra. Ac-
cordingly, those involved in administering
an estate requiring special expertise, such
. as'htlgatmn skills, are entitled to compensa-
tion which, in addition to compensating for
{ime spent, gives emphasis to the factor of

- smount involved and results obtained. See
In re Estate of Seabrook, 127 N.J.Super.
135, 316 A.2d 698; Wolfe v. Turner, 267 Md.
646, 293 A.2d 106; of McLaughlin v. Old
Colony Trust Co., supra. On the other
hand, services which are routine and re-
quire no ‘special expertise or experience
should be compensated with more weight
being given to the factor of amount of time
expended.

Here there is no questlon but that ‘dmin-
istration of the Painter estate was routine.
There were no novel or difficult questions.
The major assets consisted of approximate-
ly one million dollars in American Home
Products Stock, which is regularly traded
on the New York Stock Exchange, US.
Treasury Bonds, and bank accounts. These
assets were at the time of Painter’s death,

. slready in the possession of the personal
representative, The First National Bank of
Greeley. It had served as paid conservator
for many years prior to Painter’s death.
Thus, no marshalling of assets was re-
quired. To preserve the value of the estate,
the bank performed the relatively simple
and painless tasks of selling the stock and
purchasing its own certificates of deposit.
No search for devisees was required to be
undertaken, since all were known. There
were no questionable claims against the es-
tate. ' There was no will contest in which
the bank or the counsel for the estate, Mr.
Southard, were required to appear. “South-
ard made no appearance in court other than
thatmade at t.he heanng to set fee: Prep—
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aration and filing of tax returns by South-
ard admittedly could have been accom-
plished by accountants and involved no sub-
stantial difficulties. The distribution of as-
sets pursuant to a ‘cotrt approved stipula-
tion of all the parties was uncomplicated
and routine. There was no evidence that
employment by the estate precluded any
other emplo:,rment either for the bank or
Southard. - - - ruas

It is apparent that the two expert wit-
nesses who testified for the bank and
Southard as to fees customarily awarded
arrived at their opinions using the percent-
age method that was expressly rejected by
the General Assembly when it adopt.ed the
CPC.

{51 We hold that, in setting fees under
the CPC, the trial court must consider and
weigh all of the factors which the code
enumerates. ’ .

[6] We eonciude therefore, that the fees
awarded to both the administrator and
counse! for the administrator, whose serv-
ices were routine, were excessive.

Order reversed and cause remanded for a
redetermination of fees for both the admin-
istrator and counsel in accordance with the
views expressed herein.

SILVERSTEIN C. I, and RULAND J
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