ftL 6/18/85
First Supplement to Memorandum 85-64

Subject: Study L - Drafting Rules and Principles for New Probate Code

From time to time at Commission meetings questions have been raised
concerning various drafting matters involved with the new code. The
questions have ranged from, "Why aren't the numbers consecutive and why
is so much space left between major subdivisions of the code?" to "Why
do we say shall instead of must and why do we refer to a subdivision
rather than a subsection of a provision?"

Attached to this supplementary memorandum are drafting rules and
principles that we have referred to on occasion when such questions have
come up. These rules and principles were developed by the Code Commission
for use in its work of codifying the entire statutory law of California
between 1930 and 1953. All of the codes compiled by the Code Commission
follow these rules and principles. The Law Revision Commission has
continued to follow the rules and principles of the Code Commission, as
has the Legislative Counsel, to help achieve consistency throughout the

codes.,
The Code Commission's rules and principles were published as Appendix

G of its 1949 Annual Report, which is reproduced here in its entirety

with the exception of the Introduction (which deals with the procedure
used by the Code Commission) and Rule 6 (which deals with the manner in
which Code Commission draftsmen display the results of their work). The
rules and principles answer the questions referred to above, as well as
other questions raised at Commission meetings such as, "Why do we break
up long sections into shorter sections?", "Why are parallel provisions
consolidated into a single unit?", and '"Why are verbose sectioms rewritten

in simpler language?"

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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DRAFTING RULES AND PRINCIPLES FOR THE USE OF
- CALIFORNIA CODE COMMISSION DRAFTSMEN

1. The draftsman should follow the peneral style of the make-up of
the codes heretofore adopted. The material in a code may be segregated
into General Provisions, Titles, Divisions, Parts, Chapters, Artieles, and
Sections, depending upon the eomplexity of the material assigned to a
particular code. Titles and parts are not used unless essential. The
physical structure of a code should be as simple as possible to facilitate
ecitation of portions thereof. - :

The General Provisions contain the short title for the code, sections
designed to aid in interpretation, and definitions which are applicable to

“the code as a whole. Certain standard sections have been approved by
the Code Commission for inclusion in the general provisions of all codes.
In some instances nearly all of the definitions in the eode will be con-
fained in the General Provisions. In other instaneces it will be found
necessary to provide for definitions at the commencement of-a division
and ocecasionally at the commencement of a smaller subdivision. Where
the definition is applicable to only one section, it should be inecluded in

the appropriate section rather than in the General Provisions. Normally
ibe general provisions are drafted after the rest of the code is completed,
but notes should be kept as drafting progresses as to matters which should
or should not be ineluded in the general provisions. :
Where definitions applieable to a particular subdivision are set out
at the commencement thereof, they should be placed in a separate sub-
division, i.e., chapter, or article, as the case may be. .
We use arabic numbers in designating titles, divisions, parts, chap-
ters, and articles. In some of the earlier codes, roman numerals were
psed to designate major subdivisions. However, matters of form and
style in state printing are determined by the State Printer and when
eopy is submitted to him for printing either as part of the statutes or in
state publications, sueli matters are changed to conform to the eurrent
Style Manual. Several years ago the Style Manual was revised, and
the use of roman numerals for main divisions of codes was discontinued.

Each section of a eode is given a number which is not preceded by
**Bee.,”’ as in the case of general laws. o

Each subdivision of the code other than sections is given an appro-
priate title. One of the sections in the General Provisions provides that
these titles do not limit the seope of the subdivision. It is not our practice
to write section headings, This rule was not followed in the case of the
Vehicle Code, but otherwise has been adhered to. With the exception
of the original code sections of the 1872 codes and except for a few
jsolated instances, the section headings appearing in privately published
editions of the codes are not part of the official text, but have been added
by the editors. When codifying a section which has a heading, the head-
ing should be deleted. . ) . ’




- 2, No arbitrary rules can be laid down for the arrangement of the
material allocated to a code to fit the framework just outlined. Here the
logic and good sense of the draftsman is the primary factor. However,

-

certain points may well be considered. Co-

" It is usually desirable to set out administrative provisions before
setting forth the powers and duties of the administering officer. Thus,
we say, “There is in the department (of finance) the division of state
lands, in charge of a chief, etc.,’” before we say, ‘“The chief shall do
§0 and so.”! : : :

" Where different chapters deal with similar subjects, use the same
internal arrangement in edch chapter. Thus we have:

. “Ch, 3, Pilets for Humboldt Bay.
.+ Art. 1. Board of Pilot Commissioners.
voi-o Axt. 2. Regulations.
a7 . Art, 8. Suspension and revoeation of licenses.”’

" - The contents of Chapter 4, ““Pilots for San Diego Harbor,”’ should
be similarly arranged. S :
The value of this arrangement is obvious, but there are also advan-
-tages not immediately apparent. One result is the emphasis placed on
“points wherein one chapter differs, perhaps unnecessarily, from the other
— sometimes resulting in subsequent amendments which will make the

chapters uniform. Such amendments may then make a rearrangement of

this portion of the code possible in one chapter, as follows:

“Ch. 3. Bay and Harbor Pilots.
Art. 1. Board of Pilot Commissioners. R, :
Art. 2. Regulations. T
Art. 3. Suspension and revocation of licenses.”’ ’

This last suggested arrangement is one of a type which should be
used whenever possible—that is, the consolidation of two or more acts
into a single chapter. Aside from the space saved, the uniformity in the
law facilitates its administration. : -

Examples of consolidating several statutes will be found in the Wel-
fare and Institutions Code as originally enacted. There, for instance, it
was possible to eonsolidate the statutes relating to correctional schools
into one chapter, The few provisious which were applicable te only one
sehool were set forth in separate sections of this chapter.” ]

3. In numbering the sections of the proposed eode, the draftsman
must bear in mind, especially in his first draft, that as he proceeds with
his work he may become convineced of the need for rearranging portions
of the material. Consequently he must leave liberal gaps between snb-
divisions of the code in order to aceomplish this result without the need
for a great deal of renumbering of sections. :

Even more important than this, however, after the code is adopted,
substantial amendments may be made to it at that same session of the
Legislature and will certainly be made at subsequent sessions. New arti-
_cles, chapters, and even divisions, may be added. In adding new material
the Legislature {with the assistance of the Legislative Counsel) will
attempt to place it at the most logical point in the code. Unless the drafts-
man has skipped enough section numbers between subdivisions at that
“‘most logical’’ point, the new seetions must be given fractional numbers
or numbers pius alphabetical additions, in order to squceze in the new
subdivision. No draftsman who has had legisiative experience in prepar-
ing amendments to codes heretofore adopted need be cautioned to be
liberal rather than stingy in skipping sections. ”




Just how mueh room to leave between subdivisions is partly a matter

for diseretion on the part of the draftsman. In some instanees where the
likelihood of future amendment appears remote, the number of sections
to be skipped need not be as great as in cases where it appears possible
or probable that future Legislatures may make changes in the law. The
following schedule is suggested as representing the minimum number
of sections to be skipped between subdivisions. This schedule should be
adhered to unless the editor coneurs with the draftsman that an execep-
tional situation exists. As to whether to skip more seetions than the mini-
mum set forth, the draftsman’s good judgment should eontrol..

Minimum Nember of Sections to Be Skipped -
- After the general provisions:

.

To the next even 100, - e

- ‘Between divisions:
" 500 plus to the next even 500 or 1000 (except between the next t
" the last division of the eode and the last division, which normally
is the division setting forth the laws and code sections repealed
by the new code, between which divisions a skip of 10,000 or more
. .15 desirable}.
- Between parts: N
) 200 plus to the next 100. T
Between chapters: ’ ’

100 plus to the next even 50 or 100. T PR

Between articles:
- 20 plus to the next even 5 or 10.

There may be an exception as to the gaps between divisions, depend-
ing upon the relationship of the subject maiter in successive divisions.
Sometimes where a division ends in a number such as 530, the next divi-
sion can well be commenced with the number 1001 instead of 1501, as
would be the case if the foregoing minimum is strictly followed,

In divisions having chapters only and not subdivided into parts,
Jeave larger gaps between chapters, probably 200 sections plus to the
next 100. : .

Sometimes a code is divided into a number of rather short divisions,
in which case smaller gaps may be used, particularly where the divisions
are not further subdivided into chapters. Suggested minimum : 200 plus
to the next 100. ; : .

The following example illustrates the application of the above rules:

Proposed Code T T T
General Provisions 1-23 ' - ; B
DIVISION 1. : - .. DIVISION 2. . -
Part 1. - ’ T 2001-2350 - P
Chap. 1. ) A - oo R
Art, 1. . .  DIVISION 3. LT
101-123 - .. - . Chap. 1 o S
Art, 2, : - Tt 3001-3080
151157 ' ‘4 .. Chap. 2.
Art. 8. - o . 3201-3350 R
S 181228 D :-, ) Chap. 3. - T .
Chap. 2. . - - 8501-3700 . .
351378 e o : .
Chap. 3. -~ DIVISION 4.
- §01-596 ] : e 45014820
Part 2, ’ e
8001250 ' DIVISION 10 {or 20) Repeals.
Part 3. S . 10001-10008 :
-1500-1570 c T C

One point on which the draftsman should endeavor to be consistent
is as to whether each subdivision of the code is commenced with a number
divisible by five, or such a number plus one. That is, whether to commenee
& new article with 100, 150, or 175, or whether the first number of each
such article is 101, 151, or 176. '

Co- . s T
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One difficulty with being consistent on this seore oecurs because of
the faet that after a subdivision has been drafted, it may later appear
advisable to add one or more sections at the commencement of the sub-
division. Where this is done and the article can be conveniently renum-
bered, that practice should be followed, However, your will find instances
where subdivisions rommence with numbers like 597 or 598 because of
sections added where renumbering would involve changing the numbers
of 50 or more seetions and possibly changing or failing to change neces-
sary cross references elsewhere in the code.

In our codes we endeavor to break up the law into comparatively
short sections. The primary purpose of this is to facilitate subseguent
amendmient and to reduee the length of amendatory bills which must con-
form io the eonstituiional requirement that the section amended must be
set forth at length. The draftsman must be careful, however, to avoid the
use of seetions that are foo short. This fault is not readily apparent in the
original draft of a code. However, if a seetion is lifted out of its context,
as it is in an amendatory bill, its brevity may make it unintelligible. Tfor
example, no beneficlal purpoese is served by placing in separate sections
the law speeifyving that a given state department is under the control of
an officer known by a given title, the provisions regarding appointment
and tenure, the salary, and the amount of the bond to be filed by him. All
of these provisions can be set forth in one well-rounded seeticn that will
not be more than ten or fifteen lines in length and which, if taken out of its
context, will let the reader know what it is all about. On the other hang,
a section reading: “‘ The director is appointed by and holds office at the
pleasure of the Governor, The annual salary of the director is $12,000,"
is incomprehensible when taken out of its context.

Generally speaking, in dztermining how much should be placed in a
section, we apply the rules of composition as to what would be placed in a
paraﬂraph

Two common exeeptions to this rule should be noted. Where other
sections in the same artiele each deal with a separate subject, you may
find it necessary to inelude more than one paragraph in some section
where each parayraph is related to the other and all deal with the same
subject. The reason for the exception is apparent in cases where oue para-
graph modifies or limits the preceding paragraph only. Correct interpre-
tation is aided by including both paragraphs in the same section, thus
avoiding a possible construetion that the modifying paragraph affects all
sections in the article,

A second exception is in the matter of enumerations, where each para-

graph is desiemated (a), {b), or (e}, ete. It is desirable to include such
subdivistons 11 a single section, The practice {e. g., see Sections 335-341,
C. C. P., re limitation of actions) of setting forth in one section ineomplete

phraseology which does not express a complete thought without reference -

to another section is not approved. Where the inclusion of all the para-
graphsin the enumeration would result in an unduly long section, use the
following device:

8L The districtmey: - . I

(a) * * *
(h)iiietc




802 The dlstrlet may also: (Or a sumlar phrase )

a“lt\-

(b) * * * ete.

While enumerations of this type are used frequently with approval,
we do not ordinarily use leng sections consisting of lettered subdivisions.
The material included in subdivisions in most statutes may usually prop-
erly be placed in separate sections, thus fac1htatmg subsequent amend-
ment.

Incidentally, we de not use the term *‘subsection.”” Where such a
cross-reference is necessary, say *‘in subdivision (b) of Section 304.”

" One test that has been suggested for ready determination as to
whether a section is too shert or too long, is for the drafisman mentally
to write a heading for the section. If a single heading will not comprehend
all of the contents of a section, it is prebably too long insofar as it eon-
tains unrelated matters. On the other hand, if a series of short sections
seem to call for an identical heading or if they separately cover relatively
miner matters that conld well be eovered by a single major heading, it
is probable that the sections could be consolidated.

4. The draftsman must adhere to the accepted rules of composition,
grammar, punctuation, and spelling. Wooley ’s New Handbook of Compo-
gition and Webster’s New International Dictionary are customarily
relied upon in this connection. The draftsman must also keep in mind
the principles of statutory construection as expounded by the courts.
Remember that it is not enough to convinee yourself that you have
restated the law in your code without substantive change. The courts may
be called npon to decide that guestion and they may not agree with you
if you fail to follow their precepts.

Bear in mind at all times that the purpose of codlﬁcatlon is to pre-
sent not only a concise but also a clear statement of the law. There is
much superfluous verbiage and repetition in the statutes that can be
eliminated in the process of ecodification. However, clarity should never
be sacrificed in the interests of brevity. The draftsman shounld aveid any
tendency to use a style similar to that commonly used in writing tele-
grams. While no useful purpose is served by leaving really unnecessary
words and phrases in the law, the draftsman should be careful not to
delete phraseslogy unless he is sure that the remaining context is free and
elear from ambigunity and, also, that it reads smoothly and is grammat-
ically correct. The draftsman should not hesitate to add words or phrases
to the law whenever deing so avoids ambiguity.

In cases of doubt as to whether a provision is superfiuous, give the
provision the benefit of the doubt. Leave it in unless safisfied beyond
reasonable doubt that it can be deleted. Especially to be avoided is the
deletion of a phrase at one point and the failure to delete the same or a
like phrase at another point. _

5. The foregoing paragraphs suggest that something may appropri-
ately be said here regarding the virtue of consisteney in style and phrase-
ology in codifieation. It is not our purpose to deify cousistency. It cannot
be denied, however, that consistency is of value as an aid to interpretation,
that it facilitates use of a code, and that it improves its literary quality.
Referring again to ‘* Chapter 3. Pilots fur Humboldt Bay'’ and ** Chapter
4. Pilots for San Diego Harbor,”’ if the powers and duties of the board

|
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of pilot commissioners and the pilot regnlations are set forth in exactly '

the same order in each chapter, it is easy to determine quickly wherein the
law is the same for each port and wherein it differs. If this practice is not -
followed, one must read all of Chapter 4 in order to be sure that it'does
not contain like provisions to those of some section in Chapter 3. _

So, also, the draftsman must use extreme care to use the same lan-
guage to mean the same thing in different parts ol the code, This is not
as easily done as it might appear. As between Chapters 3 and 4 a com-
parison may readily be made, but the draftsman may well have forgotten
when he reaches Chapter 9 that there are similar provisions in Chapter 3.
Each code should be read at least once by the draftsman for the sole
purpose of catching inconsistencies in Jangnage.

Insofar as inconsistencies in phrascology are ecarried over into the
code from the existing Jaw, the defeet is one of stvle only. The real danger
arises when the draftsman recasts a section of deletes or adds a word at
one point and negleets to do so in a similar situation at ancther. This
failure may result in an unconscions apparent substantive change and

one which may not be caught until after the code is adopted. A court may”

at some futiure time determine that the difference in phraseclogy is
intended to econvey a different meaning partienlarly if the court looks
only to the code, without reference to the statutes codified in it.

7. If the draftsman will remember that laws are to be written in

the English language and not in a stilted, repetitious jargon that ‘‘sounds
legral,’’ and if he will apply the ordinary rules of prammar and composi-
tion in his work, he will have no diffieculty eompleting a draft of Lis code
which will be approved by his editor and the Code Commission commit-
tee, Most of the changes in langnage made in codification are deletions
of surplusage and substitutions of simple phrases for cumbersome
expressions. Strive to achieve the force and eertainty of simplicity in
your work. Avoid the tendency of legislative draftsmen to ‘‘tie every-
thing together.”’ The statutes are replete with single sentences that
extend through one or more printed pages.

“ghal}? ig declared to be mandatory and *‘may’’ permissive by
the general provisions. These words may be substituted for numerous
phrases. o . : S :

““The director shall’’ for— -

#The director is hereby authorized and directed’
©Tt is the duty of the director to, ete.”’ o
*The director may’’ for— T  - :
“The director is hereby authorized and empowered’ = -
“‘The direetor shall have power to”’ ' . S

““Shall’? is substituted for f‘mmst,’’ which word is not used in the
eodes. -
State the law in the present tense, simply and direetly. ‘* Any person
who shalt violate s any of the provisions of this section shal be is guilty
of & felony and shall be punished by, ete.”” **It is hereby deelared to be
a misdemeanor, ete.”’ Change * ' 1f there be”’ to “*1f there is.”” ’

Where something ““is,’” do not say ‘*shall be deemed (or shall be
construed) to be,”” as ‘‘shall be deemed to be gunilty of 2 misdemeanor.”

Use an active rather than a passive form. Say ‘‘Each licensee shall
keep records, ete.,’’ not ‘*Records shall be kept, etc.”” One hazard
avoided is the possibility of neglecting to say who shall keep the records
or who is responsible for failure to do s0. . )

The use of “*said’’ and **such’’ in referring to a person or thing
is poor drafting practice—primarily because these terms have been over-
worked. It is seldom necessary for purposes of certainty to ‘' tie together*’
phrases with these words. ‘‘The court’” is usually as free from
ambignity as ‘*Said court’’ {or, properly, ‘' The said court’). If you
must use ‘‘said’’ do not negleet to use ““the’’ preceding it. *“Said’’ is
not a substitute for ‘‘the,’’ although commoniy so used, and the use
of ‘‘said’’ does not justify omission of the article.
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“‘The same’’ as a substitute for a pronoun is disapproved. Some-
one has said that if the substitution of the proper pronoun for this
expression leaves the text ambiguous, recast it at once, because it needs
recasting. :

- “And/or'’ is taboo. Writers and courts condemn its use.

The use of ‘‘hereinbefore’’ and ‘‘hereinafter’’ is condemned. Avoid

these indirect cross-references and use direct cross-references sparingly.

Frequently you will find that cross-references in the existing law serve

no real purpose and that they may properly be delefed._

“Provided- that’’ and “‘Provided, however,” are tabeo. These
expressions are seldom used properly. The clauses which they precede
are usnally not provisos in the true sense of the word. Sometimes
“‘except’’ is a proper substitnte. Freguently proper style calls for
siriking the phrase, substituting a period, and commencing a new
sentence.

"We say ** ‘Food’ means'’ in place of ‘' The word ‘food’ means.’’
The deleted languagze is superfluous. Note the distinction between
i ¢Food’ means'’ and ** ‘Food’ ineludes.”” Do not say, '‘Food means
and ineludes.”’

““In (or*‘of™"} the State’’ is frequently surplusage, and *‘ {State) of
California’ is seldom necessary. Say: ‘‘ Appear for the people of the
State of Californin .”’ ‘‘ Any city or county in this state ”’

In referring to state departments and officers, ** state Controller’’ is
usually sufficient. Exceptions may arise in cases where a law refers to
btgh state and county or city departments or officers having like or similar
titles. :
;%A department of the There 1s in the State Government to be known
&3 the Department of Industrial Relations is hereby ereated.’’ (This
example is the approved style of codifying provisions of law ereating
offices, Note, also, the next example.) _

“‘shall be deposited in the pension fund, which fund is hereby ereated
-~ condinued in existence .’ : '

““Now or hereafter’’ is unnecessary in *‘The director shall perform
all duties mow o hereafter vested by law in the department.’’ Where
“now’’ has a real significance, as **Hach actual settler now oceupying
tidelands has a preference right, ete.,”’ substitute the appropriate date,
which usually is the effective date of the statute being codified.

" When making provision for expiration dates of terms of members of
existing boards, ete., one device used is, ¢ The terms of the members of the
eommission in office at the time this eode takes effect shall expire on Janu-
ary 15th of that year whieh for the particular member has heretofore been
determined.”’ It is preferable, however, to use the style of Scction 1603
of the Business and Professions Code, ** The terms of the members of the
hoard in office at the time this code takes effect shall expire as follows:
"Two members January 15, 1938 ; one member January 15, 1939; ete. The
terms shall expire in the same relative order as to each member as the
term for which he holds office before this code takes effect.”’

Keep in mind the definitions and phraseology used in other codes.
For instance, the Insuranee Code uses ‘‘insurer.”’ Use this term in your
-eode in place of *‘insurance company. '’

' Various phrases have been used for cross-references. ‘' As provided
in Section 23,’’ ““under the provisions of Seetion 23,’" *‘pursuant to Sce-
tion 23, ‘‘prescribed by ete.,’” and ‘‘as provided in this artiele,”’ are
only a few, * Pursuant to Section ____.____ .7’ seems adequate and prefer-
able. The draftsman may, perhaps, be allowed some discretion here, but
he should endeavor to be fairly consistent. In any case, however, the words
“¢ provisions of ’* seem superflucus. The draftsinan will find it helpful to
keep a record of eross-references in his code to insure making all necessary
changes if he finds it necessary to renumber sections. A convenient method

i3 to note the section numbers of sections where cross-references oceur in

the margin opposite the seetion to which reference is made.
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When subdividing a seetion, designate the subdivisions with lower
ease letters in parentheses, (a), (b), ete., niot followed by periods. In sub-
d1v1dmg a lettered subdivision, use Arabic numerals in parentheses thus :

(b) (1) e
'C)

) When subdividing in eases where the subdivisions relate back to the
introductory claunse, adopt a style which obviates any need for usmg
“‘and’’ or “‘or’’ preeedmg the last subdivision, thus: SR

________ who comes within any of the following classes
(a} m—m e

{(b) o, {‘or unnecessary here) -
() o 3]

LT who meets all of the fol]owmg reqmrements

(8) .. S R

() - {no‘and’ . . .- LT
fe) . "o ST T

Further examples may be found in Seetmns 2920 a.nd 2921 of tl!e Labor
Code, and also in other codes,

We have adopted a rule that, in punctuatmg a series, a comma shall
be used preeeding the conjunetion: ‘A, b, and ¢,”’ and ““A, b,ore.”

money."’

Where an offense is 2 misdemeanor and the section also preseribes
the penalty, the penalty should be deleted where it is the same as that
preseribed by the Penal Code, a maximum of six months or a fine of $000
or both.

In referring to eode sections use Arabic numbers. Generally num-
bers are spelled out, as “five thonsand dollars,’” and the number is
repeated in parentheses {($5,000). So, ““twenty da}s 7 but say ‘‘June 1,
1937.7' Sometimes Arabic numbers are prefer. able, as ‘$5,372.50."” How-
ever, when the proposed code is printed, the State Prmter will follow lns
_ stvle manual in this respect.

Although the Constitution and statutes still authonze the incor-
poration of towns (Seetion 6, Article X1, Constitution ; Statutes of 1858,
Chap. 133, page 198), we have found no gov erumental entity still &
going concern which is incorporated as a town, as distinguished from

mcerporatmn as & municipal eorporation or eity. Henee, referenees to

““towns’’ may ordinarily be deleted.

“‘Person’’ is usually defined in the eode as meaning persons, firms,
eorporaiions, ete. You will find instances where “person” in a statute
being codified means an individual. In some cases ‘‘natural person’’ may
be used. In the Business and Professions Code, “person” is not deﬁned
Similar problems may arise in other codes.

Check references to titles of ofﬁcers departments, ete., to aseertam
{a) whether the name is eorrect and (b) whether the duty 1mpesed may
_have been transferred to another officer or body. For example, **Board
of Control’’ frequently means ‘‘ Department of Finance.’’ The old board
was abolished in 1927 and the Department of Finance sueceeded to its
powers and duties. The present Board of Control is guite a different body.
‘Great care must be used, therefore, to determine just which bedy is meant
when you find *‘Board of Control’’ in a statute. Note that it is ‘*Director
of Finanee’’ and not ‘‘of the Department of Finance,”’ and similarly as
to other department heads.

- Consider the effect of the civil service constitntional amendment
{Article XXIV) upon salary, tenure, and appointment provisions. The
tenure provisions are usually void, but the salary provisions should
msually be retained and also the designation of the appointing power.

Delete refelenees to payment in “‘gold coin.’’ Substitute "lawful




