#1.-~1025 3/27/85
Revised First Supplement to Memorandum 85-34
Subject: Study L-1025 - Probate Code (Presentation of Claims--comments

on staff draft)

This memorandum has attached the comments of the following groups
concerning the staff draft of the presentation of claims provisions:

Fxhibit l--Executive Committee of the Probate and Trust Law Section
of the Los Angeles County Bar Association

Exhibit 2--Estate Planning, Trust and Probate Law Section of the
State Bar of California

Exhibit 3~-Executive Committee of the Estate Planning, Trust and
Probate Law Section of the California State Bar

Exhibit 4--Beverly Hills Bar Association, Probate, Trust and Estate
Planning Section, Legislative Committee

At the Commission meeting we will orally raise the points made in these

comments.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary



Revised First Supp. Study L-1025
Memorandum 85-34

EXHIBIT 1
Los Ange'ﬂs COU"W 617 South Olive Street
Los Angeles, California 90014
Bar Association Los Aogeles, Californis
. Mailing address:
Probate and Trust Law Section _ P.O. Box 55020

Los Angeles, California S0055

‘-\-F-‘ ~ March 11, 1985

California Law Revision Commission
L4000 Middlefield Road, Room D-2
"Palo Alto, California 94306

Re: March Meeting

Dear Commissioners:

The Executive Committee of the Probate and Trust
Law Section of the Los Angeles County Bar Association submits
the following comments on various studies which are scheduled
for discussion at your meeting, March 21-22, 1985.

Study L-1025 - Probate Code (Presentation of claims)
{Memorandum 85-34):

Section 7901:

Staff proposes that in addition to publication of
notice to creditors the personal representative shall serve
notice on each creditor whose name and address is known or 1is
reasonably ascertainable by the personal representative. This
would add a substantial burden to estate administration. It
also raises questions as to the rights of the creditor who
has failed to receive notice in a timely manner. For that
matter, within what time period must notice be given and how
long after notice is received does the creditor have to act.
Is notice given within thirty days of the ¢lose of the four
month period from issuance of letters sufficient notice? We
believe further analysis of this proposed addition to the
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Code is warranted both in terms of basic due process questions
raised by the staff and Chuck Collier and as to the effect
this requirement would have on other sections of the Code.

Section 7912:

Note typographical error in second line of subpart
(b). The second word should be "or".

Section 7923:

The section reference in subpart (a) should be
§7920.

We trust that these comments will be useful in your
work. If you require clarification on any points, please
contact Richard L. Stack, Darling, Hall & Rae, 606 South
Olive Street, Suite 1900, Los Angeles, California 90014;
telephone (213) 627-8104.

Sincerely,

EXECUTIVE COMMITTEE, PROBATE

RLS:1lgc



Rev. First Supp. Study L-1025
Memo. 85-34 - Exhibit 2

. COOLEY, GODWARD, CASTRO, HUDDLESON & TATUM
ATTORNEYS AT LAW
ONE MARITIME PLAZA

20™ FLOOR
SAN FRANCISCO, CALIFORNIA B4l

{415) 981-5262

TELEX FIVE PALO ALTD SQUARE, SUITE 400
S10-372-7370 PALO ALTO, CALIFORNIA S4306
cooLey SFO {(41%) 404-7822

March. 11, 1985

Mr. MNathaniel Sterling -

Assistant Executive Secretary
California Law Revision Commlss1on
4000 Middlefield Road

Room D=2

Palo Altoc, CA 94306

Dear Mr. Sterling:

This letter sets forth the present positions of the
Estate Planning, Trust and Probate Law Section of the State
Bar of California (hereinafter "Section") respecting
Memorandum 85-34. The Section through its Executive
Committee, and Study Committees, is continuing its study and
evaluation of Memo 85-34, and all other memoranda of the
California Law Revision Commission (herein "CLRC"). Hence
it is possible that any position herein expressed may
subsequently be modified. If that should occur, we will
promptly advise you.

I. General Comments

The Section has some general comments which apply to
Memorandum 85-34 and to most other memoranda.

A. Rearrangement of Probate Code Sections

Memorandum 85-34 effects a substantial
rearrangement of the Probate Code Sections pertaining to
creditors’' claims. This is accompanied by language, and
style, changes.
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While the Sectiocon has no objection to a rearrangement,
in the interest of clarity, we do see problems for the
Probate Courts and the practicing attorneys when that
rearrangement is accompanied by language, and style,
changes: _ v

1. There is a large body of decisional law, and
local rules, predicated upon the existing Probate Code.
When rearrangement is accompanied by language, and style,
changes, both the Courts and the practicing attorneys will
believe there has been a change in the substantive law even
though CLRC did not intend any change thereby possibly
making some court decision unintentionally inapplicable.

: S 2 In some instances, the language and style
changes, which do not track the existing Prcobate Code seenm
less clear and certaln than the existing Probate Code on the
same subject

II. Specific Comments

A. 7901 (b)
The Section opposes 7901(b).

We are, indeed, giving careful study to both the
cases cited in Memorandum 85-34:

1. Mennonite Board of Missions v. Adams
(1983) 103 S.Ct. :2706 °

2. Continental Insurance.CO. v. Moseley
{1984) 683 P. 2d4:20

B. 7911

The Section supports the need of an affidavit even
with respect to the "routine claims" mentioned in
Memorandum 85-34. It does not put an undue burden on the
claimant and gives considerable protection to the executor
who is not closely invelved in the decedent's day-to-day
affairs.

c. 7923(a)(1)

The Section suggests changing 7923{a}{l1) to read
substantially: '

"(1) The claimant, who did not do business
in California, was out of State and did not
receive notice"
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There is no perceived reason to favor a creditor who does
business in California simply because he is incorporated in,
or has his principal place of business in, another state.

D. 7962 (b)
Section approves 7962(b).

E. 7967

Regarding the second paragraph of Memorandum 85-
34, the Section favors giving the Probate Court jurisdiction
to try the action brought on a rejected claim with the
proviso, however, that there is no civil action pending on
the rejected claim. :

E. 7968

' The Section opposes summary procedure for referee
to determine a disputed claim by agreement of the parties,
unless the determination is binding on the parties.

The Section favors binding arbitration under
CCP 1280, et seq. The Section disfavors nonbinding
arbitration. ' _ '

Thanks for your good work!

Please let me know if the above Section positions are
unclear.

Sincerely,

Clare H. Springs
Harley Spitler

HJS:wp



Revised First Supp. Study L-1025
Memorandum 85-34

EXHIBIT 3

ESTATE PLANNING, TRUST AND

| PROBATE LAW SECTION Executive Committee
Ohe KETH ML XLUG, Fromo THE STATE BAR OF CALIFORNIA KATHRIN &y BALISUN, Los dngets

Viee-Chair D. KETTH BILTER, 51 Fratcisco
LEWR Dy HERMIONE K. BROWN, Los Angeles

JAMES A, WILLETT, Secremendo e “ﬁ " A X THEQDORE ], CRANSTON, La folla

Advirors 5 JOHN S, HARTWELL, Lizermore

COLLEEY M. CLAIRE, Mewport Beack LLOYD W. HOMER, Camy:bell
CHARLES A. COLLIER, JR., Lot Angeles KENNETH M. KLUG, Frema

JAMES D, DEVINE, Monterey JAMES C. OPEL, Los Angeles ]
K BRUCE FRIEDMAN, 520 Fransico - LEONARD W, POLLARD, 11, 54n Diege

JAMES R. GOODWIR, San Diege JAMES V. QUILLINAN, Moxnrtain View
JOHNM L. McDONNELL, JR_, Ocklend ROBERT A, SCHLESINGER, Palm Springs

WILLIAM I£ PLAGEMAN, JR_, Oaklend m%vsrsuc%!)gef ;Ir:‘i-g:::

MES F. ‘
.{a ES Sjliusﬁ%ﬁk Los:-:}s;ekr. H. NEAL WELLS, [il, Costa Mesa
MME oI fan Franctico 555 FRANKLIN STREET JAMES A WILLETT Soorerny
) » Lox dngeies SAN FRANCISCO, CA 94102-4498

{415} 561-8200
March 12, 1985

Mr. John H. DeMoully

California Law Revision Commission
4000 Middlefield Rcocad, Ste. D-2
Palo Alto, California 94303

Re: Memos 85-31, 85-34, 85-35, 85-36

Dear John:

The Executive Committee of the Estate Planning. Trust and
Probate Law Section of the California State Bar, has considered the
folliowing memoranda. Our comments are set forth as follows:

3. Memorandum 85-34 - Presentation of Claims.

A. Section 7901 - Notice to Creditors. The Executive
Committee 1s very concerned about the Mennonite Board of
Missions vs. Adams case and the Continental Insurance Company
vs. Mosley case. We have appointed a special Subcommittee to
look into the due process 1ssue. - The Executive Committee
currently is very strongly opposed to adding Subdivision {(b) to
the 7901 to require actual notice to known creditors. We feel
this would jeopardize the In Rem nature of probate proceedings
and would cause undue problems. We will have more thought and
input on this matter at such time as our Subcommittee reports.

B. Section 7911 - Documentary Support of Claim. The
Executive Committee supports the requirement of an affidavit to
support a creditor's claim. This procedure has been in place
for many years and works fine. To allow otherwise may result in
fraudulent claims.

C. Section 7923 - Late Claims. The Executive Committee
supports the retention of the out-of-state creditors late claim
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procedures but would have the section amended to exclude such
late claims is if the out-of-state creditor is doing business in
the State of California.

D, Section 7934 - Claim Ccovered by Insurance. The
BExecutive Committee does not approve the change to no longer
require prior Court approval to commence an action within the
policy limits by serving the insurer. The reason for this is
that there may be deductibles in the insurance policy, the cost
of defense may not be covered and other matters should be looked
into before the plaintiff is allowed to proceed directly against
the insurance carrier. The personal representative of the
estate may have a duty to defend even though there 1s insurance
coverage and if he fails to respond relying on insurance
coverage and finds out later that there is none, there could be
real liability for the perscnal representative.

BE. Section 7962 - Effect of Statute of Limitations. The
Bxecutive Committee approves new Section 7962.

F. Section 79.65 - Failure of Personal Representative to
Report Act. The change in the time period “from 10 to 30 days is
approved by the Executive Committee.

6. Section 7967 - Action on Rejected Claim. The Executive
Committee supports the ability of the Probate Court to hear and
determine claims so long as no other action is pending between
or among the parties. The concept of a statutory priority may
also provide relief in this area.

H. Section 7968 -~ Reference to Determine Disputed Claim.
 The Bxecutive Committee reviewed this area extensively and is of
the same opinion as Commissioner Stodden that Section 7%68(a)
should be deleted. We support the inclusion of Section 7969, so0
long as it is binding arbitration.

Jamés V. Quillinan
-Attorney at Law

JVQ/agc

cc: Ken Klug
Chuck Collier

Ted Cranston
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Memorandum 85-34 ' i

Exhibit &
Phyllis Cardozo 100 Glendon Avenue, Suite 1529
indapendent Legol Assistort Los Angeles, (olifornio 90024
. (213) 8794174
{913) 208-6087

March 18, 1985

4 -—

EXPRESS MAIL

Mathaniel Sterling,

Assistant Executive Secretary
California Law Revision Commission
4000 Middlefield Road, Room D-2
Palo Alto, CA 94303-4739

Re: Probate Code Division III, Chapter 5, Creditors' Claims
(Sections 7900ff) -
]

Dear Mﬁ. Sterling,

I am an associate member of the Beverly Hills Bar Association,
Probate, Trust and Estate Planning Section, Legislative Committee,

After receiving vour Preliminary draft (memorandum 85-xx dated
February 4, 1985 and your letter of February 6th with comments, our
Legislative Committee set about to make some suggestions for major
procedural changes to Probate Code Sections 700 to 738. At that time,
your number system was in the 7800 series. After we did the majority
of our work, we then received {just before our March 13th meeting)
your Memorandum 85-34 for Study L-1025 dated February 25, 1985,
bearing the 7900 number series. However, seeing that your later
Memorandum 85-34 merely consolidated various comments contained in
your February 6th letter, we left some of the changed pages as is.

Thus, we enclose the following:

1. Copy of the 2-4-85 draft (and some 2-25-85 pages) with our
suggested changes interlineated in handwriting or typing.

2. Copy of two new proposed forms:
Creditor's Claim (with proof of service)
Allowance/rejection of Creditor's Claim (with proof of
service)

Realizing that such major revisions cannct be digested by your staff
and the Commission in time for the March 21-23 meeting, we
respectfully suggest that you postpone consideration of this Chapter
until you have a chance to review the enclosed suggested changes.

Sincerely,r

D e 75 Plogin ol e
PC:kaS CARDOZA ; vf7§,o-.v

cc: Harley J. Spitler, Esqg. {with enclosure)
State Bar Liaison with CLRC on Creditor's Claims
Kenneth A. Feinfield Esq., BHBA Probate Section Chair
Melinda J. Tooch, Esq., BHBA Probate Section, Leg. Comm. Chair
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ot CBAPTER §. CREDITORS' CLAIMS

r Article 1., General Provisions

§ 7800. "Clain™ defined :
' 7800. {a) As used in this division, "claic" includes:
Gl}:}iability'of the decedent whether arising in contract, E];z:::;
or otherwise, and shall also include funeral expenses. _
—{2) 14ebiH-ty—of tha-estata-that srises.at or after_the death aof
thede ' 1 r-ﬂm—enpeﬁses-of—adnmm;ama,
€3> ddability-f03-1a%65 - other than _propecty-taxes, special _assess-

MﬁWml,- glft_ taxes, _and estate taxeg.
(b e term does not include demands and disputes tegarding title

of a &ecedent to specific assets alleged to be included in the estate.

Comment. Section 7800 is new., It is drawn from Section 1-201(4)
of the Uniform Probate Code. While the term "clain" excludes adminis~
tration expenses such as personal representative and attorney fees, it
1nc1ﬁdes other post mortem debts such as funeral expenses. This con-
tinues a provision of former Section 707. The provisioas relating to

( tex 1iability continue the substance of former Section 707.5(c). With '
regard to title to property, see Section [851.5]. .

CEOSS /égpéfléfvzcgs
_T?TT{E, -15 f)ffyhju:zz;_‘iff ZJE{S?t{E:z

BHBA COMMENT:
No nmed to give examples; former-: {1} covers it all.

. ( ‘
: . i

:

;

TR TRV T R IR < G, 7 T s s s o T - . - i pr—r

[ -
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$ 7801, Wotice to ereditors
7801. (a) Publicatiom our postiug of the notice ogdhauring of the
petition to administer the decedent's estate pursuant to Chapter 2

(commencing with Section 7230} of Part 2 constitutes notice to the
creditors of the decedent of the requirements of this chapter.
“¢b)_In addition -to-the.notice_provided in subdivisfon.(a),~the ’intD-S‘

on each creditor whose name }rﬁ

personal representative shall

A ——

and address is or 1Is reason;b;y_ascertainable, ¥, tie—parsonal l./??%BI
ntative ] ‘Di

Comment. Subdivision (a) of Secticn 7801 continues the substance

of the first portion of former Section 700 [Subdivision (b) is new.]

; /r}’u/-f/l;jua( w lon o foutd ol

—————

CRoS> REFEREPCES
Noko s foblic Entities 63987 and £7€6

BHBA COMMENT: Perhaps there could be a box on the Petition for Probate

Judicial Council form for Notice to the Dept. of Health
Services, eg:

' [:] Department of Health Services
(If checked, attach death certificate
to Notice of Death going to DHS)
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Article 2. Making of Claims

§ 7810. F¥ow claim 1s made

- 7810. ‘—-(-a-}—A-tia:hn—is wmade by filing -the claim in the office of the
.clevk-or—by -presenting the claim to the personal representative.

‘ (A)M‘A claim may be made by the clgimant or by a person j.n behalf of

the claimam:.f LY~ L’éu.;(.w-?,.

Comment. Subdivision (a) of Section 7810 continues the substance
of a portion of former Section 700(a); it is intended to simplify draft-
ing. Subdivision (b) generalizes az provision of fo@__Seq;ion 704.2; a

T

person acting in behalf of the claimant may include Yhe personal repre-

e ——

{ se;ta;iq} _or-the g'ﬁéfdién or counservator of the estate of the claimant; %

A WA e -*—ut(‘; Q_,Ci.t‘-—k-f"-f‘-/«t"" . . e
ia”‘ A CRGSS REFERENCES -

Payment of debts without claims §[929]
Definition

Clerk § 29

-

{b} Claims against the decedent may be made on the
form approved by the Judicial Ccuncil of California, and shall
contain the information and the documentary support set forth
in Section 7811. R

_ (c) A copy of the claim shall be served upon the
personal representative or his or her attorney within the time
prescribed in Sections 7820-7823. ' a o L
) {(d) The original claim, with - proof of service by
mail upon the personal representative, or his or her attorney,
shall.be filed with the Court. . -

BHBA COMMENT: A dual system of filing or presenting claims is:
' 1. Unnecessarily confusing;
2, A burden on the County Clerk;
(In L. A. County, 200-300 claims a month are
mailed to personal reps. Many are returned
because of changes of address which the c¢laimant

can_ascertain.-more easily than the County Clerk's staf=.

3. ~Unnecessarily different from all other probate notice
procedures. _ s

‘ | . _ _ ..,-u e ‘\

e
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© § 7811,

30937
Documentary support of claim . 7 If‘g Ad g o,
7811. (&) A claim shall be supported by the affidavit|of the
claimant or a person in behalf of the clefmant

of the affiantmm:.a.-ut ;

stpting, to the nowledge
(1) If the claim fs dye

+ the anount {s Justly due,
been made on the claim that are not credited

BC payments have
to the claim,

s and there are no offsets
{2) If the claim 1s not due,

or is contingent, the Particulars of
the claim,

&‘bﬂCEfJZ -:.1"':7;- 1
(3) If the affida\risqis made

by a person other than the claimant,
the reason therefor.

_{b) The personal Tepresentative may require satisfactory vouchers
or proof to be produced in Support

of the claim, Hf~the—elatmane

-"Miﬂdea-ﬁi%h—t-he-om_or-{gin&-mehe:q the claimant may Hi-t-hd-m;q,.ﬁa _»A_
& COf}’ 0ﬁhe voucher efter—a—copp-—ig-atiaciet to the claim. .
Comment, Section 7811 continues the substance of former Section
705.
BHEBANVOTE -

e original, vovefor (i case of fiaf
sune alawa . ‘

e e e -
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4§ 7812, Claim founded upon written instrument
7812. {a) 1If a claim is founded on a written instrument, the
original need not be included with the claim, but a copy of the originmsl
with all endorsements shall be attached to the claim. The originail

{nstrument shall be exhibited to the pgrsonal representative or court
upon demand unless it.is lost or destroyed, ia wvhich case its loss or
destruction shall be stated in the claim.

{b) If the claim or a part of the claim is secured by a mortgage,
deed or trust, or other lien that is recorded in the office of the
recorder of the county in which the security 1is situated, it shall be
sufficient to describe the mortgage, deed of trust, or lien and refer to

the dq&e or volume and page of 1ts record.

éomment. Section 7Bl2 continues the substance of formef Section
706. |

CROSS-REFERENCES

Actions at chambers § 7123



§ 7813. Procedure when claim filed

( 7813, La)-A-clatm-filed with-the clerxk-shali-be-made-da-duplicale.

N ’( iving the name of the cla , amount of the claim, rate of interest

Ol

éﬂf*p |1f any, and date of
pE‘/ ' Comment. Subdivision (a) of Section 7813 continues the substance
) of the first two sentences of former Section 710. Subdivision-(b)

continues the substance of the last sentence of former Sectiom 707(a).

f CROSS-REFERENCES

Definition

Clerk § 29

Procedvre 5/ @ﬁuf?"a/}ﬁ af/d/‘a vad sp m/uﬁm ff’fé/

Note. The need for subdivision (b) 1s under review.

BHBA COMMENT: : :
We agree with the Query in Memorandum 85-34.
- 7813(b) can be eliminated, but 78l3(a

In addition, our revision of §7810 takes §7813(a) eut also.

THUS, THIS ENTIRE §7813 SHOULD BE ELIMINATED.
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§ 7814, Claig preserted by notary i
{ 7814, If 4 claim is presented by 4 notary, the certificate of the .

notary, uvoder seal, is prima facie eyidence of the presentation and the
date thereof,

Comment. Sect n 7814 conpyinues the substance of the secend
" sentence of former Sdction 717 .

10 MRKE A Cr A m, Se

C .

g S et s i s 0 et e e o e g e A S N A e e e v
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§ 7815. Where personal representative is creditor
7815. (a) If the personal representative is a creditor of the

decedent, the personal representative shall file the clafm with the

clerk. The clerk shall présent the claim to the court for approval or
rejection. ' _ ‘

(b) If the court allows the claim, the claim shall be paid as other
claims in due course of administration.

(c) If the court rejects the claim, the personal representative may
bring an action against the estate. Summons shall be served upon the
judge, who shall appoint an attorney, at the expense of the estate, to
defend the action. If the personal representative fails to recover, the
personal representative shall pay all costs, including reasomable attor-

ney's fees, to be fixed by the court.

Comment. gection 7802 continues the substance of former Section
703.

CROSS—~REFERENCES

Definition’
Clerk § 29

Actions at chambers § 7123

T b e A SRy TR A S = B AT e IR = § S I8 i Jp ARt g e L eme o M mmer s v — s Bt S e
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§ 78l16. wv=mere judge is creditor

§ 7816, L=

7816. -

{(a) If the judge before whom administration of the estate 1s
prading 15 - creditor of the decedent, the judge shall make the claim in
the same —s==xmer as other creditors. _

(b) —=% the personal representative allows the claim, the judge
shall des==nate, in writing, another judge of the court of the same or
s ad jolo=="58 county who, upon presentatiod of the claim, is vested with
power to =="PrOve or reject 1it.

() —= the personal representative rejects the claim, or 1if the
judgé dez—=mated pursuant to subdivision (b) rejects the claim, the
claimant =5 the same right to bring an action for its recovery as other

pers’ons' wsvse claims are rejected.
1
|'

w& Section 7816 contlaues the substance of former Section
704.

CRoSs R EPepEVCE

Disg iy o g-dpe 30

e AL P Sy T e =
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Article 3. Time for Msking Claims

§ 7820. Four-moath claim period
7820. {a) Except as otherwise provided by statute, & claim ghall

be made within four months after letters are issued to a general per~

sonal representative. -

| {b) For the purpose of this section. if letters are issued by more
than one court or if subsequent letters are issued by the same court, -
the four-month periocd commences upon the first issuvance of letters to a

general personal representative.

Comment. Section 7820 continues the substance of the last portion
of subdivision {(a) and subdivision {c¢) of former Section 700. In the
case of a special adminis xa&ﬁr granted the powers of a gemeral personal
Tepreseuntative, the lfiffperiod commences to run upon first issuance

of letters reciting the general powers of the special administrator.
CROSS-REFERENCES
Definition

General personal representative § 59

poTE
WY DoESWIT e Jerisp COMENCE

70 ’Q’_)’U' WITH A yrmeny OF
A ﬁi@C A BIMnisTRATOR. s rpoor
CENERAC Pscv ERS ? EVEN e VGIE
SPEC. fOM.  cappe | i
()) 7~ AFPRovE op. Re Jeer—
e Esrpro—
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§ 7821. Time not extended by vacancy in office

7821. A vacancy in the office of the personal representative

before expiration of the time for making & claim does not extend the
time.
Comment. Section 7821 continues the substance of former Section
700(b). A vacancy occurs vhere the personal representative resigns,

dies, or is removed from office., Section 7390.
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§ 7822. Vhere personal representative acts on claim after expiration

of time _
7822. A claim that is made before expiration of the time for
making the claim is timely made even though acted vpon by the persomal
representative or by the court after expiration of the time.

Comment. Section 7822 continues the substance of the last sentence

of former Section 712,



e
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§ 7923. late claims
7923. {a) A claim may be made at any time within one year after

the time prescribed in Section 7820 and vefore petition for final dis-
tribution has been filed 4f 4t is wade to appear by affidavit to the
satisfaction of the court that auy—uf—ehe-ickiouing—condit!ens—&afseeie-

fiedt
<t Tﬁe claimant was out of the state and did not receive notice.

£{2) .The.claizaat -ia poed -fatth- -Eﬂ.-ed- a—chrim 4 amother-proceeding
for--the—saoe- éece&ent—whi:ch-is—uct-tousdi&a-ted-wi tlr-fhe-presetrt—pro--—
cuﬁingrauﬂ-i&4&ﬁ£h-hﬂﬂ:f=wnﬁrnptfhnmt&r

<S§ [(b}}ﬂeithgr the making of a claim pursuant to this section, nor
its later establishment in whole oT in part, shall nake property distri-

buted pursuant to court order or any payments properly made before

making of'the-claim subject to the claim.]

Comhent. Section 7923 continues the substance of the second and
third sentences of former Saction 707(2).

 Note. Subdivision (b) 1s subject to further review in connection
gith other code provisions. '

ggerx. Section 707{a) permits the late filing of a claim where the
clajmant Thad in good faith filed a claim in another proceeding for the
game decedent which has not been consolidated with the present proceeding,
and in which letters had not been ijssued.” To what does this provision
refer, and do2s it have any application other than perhaps as special
legislation to take care of one case that atose sometime in the past?

BHBA COMMENTS:
1. We are undecided on when a claimant may have more than
4 months to make a claim. However, merely being out of
state is not sufficient reason in this day of electronic
communications and nationwide creditors' having offices
. or doing business in california. [re: 7823(a) {1)]

2. ~ Regarding §7823(a) (2), we agree with the LRC staff that
this subsection does not have any wide applicaticn.

, see insert@
‘-’/——_d' T—

et

3. Regarding §7823(b)

(::)With the exception of preliminary distributions made pu;suant
to Section {1c¢o0], and before the period for filing claims has
expired, )

' 4




BHABA NEW SUGGESTED SECTICN

§7824. Amendments to Claim

Regardless of any defects in the form of a timely filed claim,

amendments may be made after the deadline for submitting the claim.

BHBA COMMENTS :

. See Nathanson v. Superior Court, 12 C.3d 355, 366-368

We suggest a review of other case law to bhe codlfled here,
on the subjects, for example, of: ‘

1. Can'only the Judicial Council form be used?
. 2. Can the claim be verified later?

3. Can the amount be changed?

4., Can supporting documents be added later?
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Article 4. Claims in Civil Actions

§ 7830. Claim preregquisite tc action 5“_]1014-3?5' p’{'
7830. Except as otherwise provided fnnthis article, no holder of

a clain fsgainst—es-estate} shall maintain an actlon on the claim unless
the claim is first made as provided in this chapter. :

Comment. Section 7830 continues the substance of former Seciion

716(a).

BHBA COMMENTS:

We agree with the LRC staff's "Query" in Memo 85-34 that
there is no claim against an "estate". The claim is for a debt
of the decedent. "Claims" against the estate are in reality
gosts of expenses of or during administration of the estate, and
just do not reguire claims.
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(- § 7831. Enforcement of security interest

7831. (a) The holder of a mortgage or lien, including but sot
Huited to & jedgment lien, way bring em action to enforce the lisan
against the property subject to the 1ien, whether or not a claim is
first made, if{the holder of the lienZEE the cnmpla{gs)expressly wvaives
all recourse against any other property of the estate.

(b) Kotwithstanding subdvision {a), no attorney's fees shall be

recovered in the action unless a claim is first made as provided in this

chapter.

Comment. Section 7831 continues the substance of former Sectien

716(b)=(c) .
f
J

]

BHBA COMMENTS .referring to Subsection ib}:

{- If the security instrument provides for attorney's fees, why
is a claim necessary?

Or should a cla%m-bg necessary only if judicial proceedinés
or resorted to on rejection of the claim by the personal representative

What about other enforcement costs?

" e e m—— i e d - - . —— L ———— . ——— U 8 W Ml e cme=R s Ames —e e
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§ 7832. Claim involving pending acrion

7832. (a) 1f an action 1s peading zgainst the decedent at the time
of death, the pilaintiff shall make the claim in the same manner as if no
action were pending. No recovery shall be had against the decedent's /b?%ﬂE?
estate in thg actioq except upon proof that the claim was made as pro- ('~ fhcﬂqbfﬁ
vided in this chapter. ' 4&l€:¥ﬂ4£¢é;§

(b) Hatwithstan&iug subdivision (a), if the claim is not made j; ‘F??
within the time for making a claim, the court may thereafter allow the
claim to be filed, upon the claimant's verified petition and notice of
hearing given pursuant to Section [1200.5], if the court finds that the
claim was not timely made because neither the claimant nor the claim-
ant's attorney had actual knowledge of the decedent's death at least 15
days before expiration of the time for making a claim. No relief shall
be granted unless the petition is filed within a reasounable time after
discovery of decedent's death, and in any event within one year after
expiration of the time for making a claim and before petition for final
distribution has been filed. Allowance of the claim shall be on such
terms as may be just and equitable, and shall be subject to the follow-
ing conditions:

[(1) Any property distributed pursuant to court order or any pay-
ment properly made before notice of the petgiig%:;s not subject to the EK;
claim. _ '

(2) If, at the time of filing the petition, assets of the estate
have been paid to general creditors or distributed by decree of preli-
minary distribution to heirs or devisees (in either case after expira-
tion of the time for making a claim)[?], and it appears that the filing
and later establishment of the claim, in the circumstances, would cauée
or tend to cause unequal treatment between heirs, devisees, or cred-

itors, then permission to file the claim shall be denied.]

(&) CoPy AMIGUAGE Fppm uewo § 73 4(0) 5 ‘%Nn@-r*)
=

Comment. Section 7832 continues the substance of portions of

former Section 709.

CROSS-REFERENCES

Definition

Devisee § 32 .o

Note. Subdivision (b)(l) and (2) are subject to further review in
connection with other code provisions. ) o
e e . \___"

.M——V—HH-—H"—--—
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§ 7833, Claim for injury or death not involving pending action
7833. (a) If a claim for damages fai 1njuriesﬁ}p, or death of, a
e
person is not made within the time for makinhg a claim, and no a;;;;;‘IE‘““-~\
pending againat the decedent at the time of death, the court ghail

permit the filing of the claim upon application of the claimant made not
later thae one year-after accrual of the claimant's cause of action, and
upon such notice and hearing, if any, as the court may order. The court
ghall impose reasonable conditions upon the filing of the claim to avoid
unequal treatment between the heirs, devisees, or creditors of the
estate., The court shall, if reguired, appoint or reappoint a bersanal
representative. .

[(b) Neither the filing of a claim pursuant to this section nor its
later establishment, in whole or in part, shall make property distri-
buted pursuant to court order or amny payments properly made before

notice of the application subject to the claim. The personal represen=-

tative, distributee, or payee is not liable on account of the priar

distribution or payment.]
[(c) This section is not applicable to claims of public entities

under Section 7851.]

Comment. Section 7833 continues the substance of former Section

720.

——

CROSS~REFERENCES e €0 gﬁ;tcﬁ- 4

I’J’ '2‘/! ’m/ ﬁﬁ'—
‘ e

-

Definition . \

Devisees § 34

Note., Interrelation of this section with CCP § 353 is under study.
Subdivisicn (b) is subject to further review in connection with other
code provisions. Whether subdivision {c} is meaningful 1s under study.

MITE ey fst /&‘7"’6‘/"’7"’%"/‘“‘&7

.th,’MJf S

CeRTAICY A CLA CANL & MALE

Vh 4 simrchl. WWER A5  CAlms AAIE
To A PoBste ENTITY Fok /HTURY,
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§ 7834. Claim covered by insurance

7834. (a) Notwithstsnding aony other provision of law and without
prior court approval, the making of a claim shall not be required and a
c¢ivil action commenced before or after the death of the decedent may be
maintained by a claimant to establish, to the limits of the insurance
protectica only, a liability of the decedent for which the decedent wvasg
protected by liability iasurance,

(b) The action by the claimant shall name as the defendant "Estate
of (name of decedent), Deceased." Summons shall be served upon-the
insurer, Further proceedings shall be in the name of the estate, but
otherwvise shall be conducted in the same manner and have the same effect
ag 1f the action were against the personal representative. For good
cause, the court in which the civil action is pending, upon motion of an
interested person or upon its own motion, may order the appointment and
substitution of a personal representative as the defeandant.

(¢) The insurer may deny or otherwise contest its liability by
cross-complaint in the action or by an independent action against the
claimant, but the judgment oan the cross-complaint or in the independent
action shall not adjudicate rights by or agalost the estate,

{e}) A judgment in favor of claimant in an action pursuant to this
section shall be enforceable only from the insurance protection and
shall not create a lien upon any property of the estate.

(£) The remedies of this section are cumulative, and may be pursued

concurrently with other remedies.

Comment., Section 7834 continues the substance of former Sections
707(b), 709.1, and 721, and a portion of former Section 709, with the
following changes:

(1) The provisions are applied uniformly to actions pending at the

é:ooo-/

death of the decedent and actions commenced after the decedent’s death. ‘
{2) Court approval is not required before the plaintiff may com-

mence an action agaionst the estate. B
(3) The insurer need not have accepted the defense of the cause and

made an appearance in a pending action,
{(4) The estate of the decedent need not ofherwise quélify for

Section [630] treatment.

*




Section 7834 applies in any case shere thers is & claim for damazes
for vhich the decedent wvas insured, whether for injury to or death of a

person caused by the wrongful act or neglect of the decedent, or other-

wvise, _This section applies where the amount of damages sought in the
action does not exceed the maximum amount of the insurance or vhere
retoweTy in excess of the maximum emwount is watved. If the smount of
‘damages sought exceels the insuraace. polkyﬂhiu.rc clah 1s néceesary
with respect to the amount in ‘excess, o
Kothing in Section 7834 affects any app‘iicahl& statutes of limita-

tion relating to the action. Cf. Code Civ..;.;roc. § 353.

¥ote. The interrelation of this pravi_a;'_lﬁn with CCP § 385(b) (pend-
ing proceedings) is under review. '

|
|

f
MOTE . Does Trs § APRY 7o Properry
VEFIACE  C Hhms ]
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Article 5. Claims by Surviving Spouse

§ 7840. Claim by surviving spouse for payment of debts of decedent

7840, {a} The surviviog spouse may make a claim for payment of the-a_,

debty of the deceased spouse to the extent the surviving spouse is
personally liable for the debte pursuaat 1o Section [649.4). The claim
shall be nade wefore the filing of a petition for final distribution,

(b) The claim shall include all of the following: |

(1) The reason why the debts are not barred by [suhdivision (d) of
Section 649.4]. _

{2) A statement whether the debts remain unpaid or have been paid
by the surviving spouse.

(3) An inventory of the [separate] property of the surviving spouse
and any [community] property not administered in the estate aund a gtate-
ment of the value of the property less the amount of the liens and
encumbrances upon the Froperty, as of the date of death of the deceased
spouse. The statement may identify any property that is exempt from

enforcement of a money Judgment.

Comment. Section 7840 continues the substance of former Section

704.2, e T e

o

:”/’ Note. Subdivision (b) (3) will be reviewed in coﬁﬁéction_with
Section 980. T
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§ 7841. Claim by surviving spouse for payment of debts of surviving

spouse
7841. (a) The surviving spouse may make 2 claim for the payment of

the debts of the surviving spouse for which property administered in the
estate 1s liable. The claim shall be made hefore the filing of a peti~

‘tion for final distributian.

(b} The claim shall Include all of the following:

(1) A statement whether the debts remain unpaid or have been paid
by the surviving spouse.

{2) An inventory of the [separate] property of the suqviving spouse
and any [community] property not administered inm the estate and a state-
ment of the value of the property less the amount of the liens and
encumirances upon the property as of the date of death of the deceased
spouée. The statement may identify auy property that is exempt from

enforcement of a money judgment.

Comment. Section 7841 continues the substance of former Section
704.4 but broadens it consistent with general principles of liability of
marital property for debts. See Civil Code §§ 5120.010-5122,

Note, Subd;lﬁision (b) (2)-'w111 be reviewed in connection with
Section 980. ' '

e
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§ 7842. Treatment of claim of surviving spouse
- 7842. (a) A clain of the surviving spouse made pursuaat to this
article shall be allowed iz the proportion allocated to the estate

pursuant to Section [$80].
" (b) The claim may be discharged by any of the follewing mesns:
(1) Payment to the surviving spouse.
(2) Payment to the creditors of the surviving spouse or deceased
spouse as identified in the claim. '
- (3) A credit allowed the spouse in the order allocating debts

issued pursuant to Section [980].

gbmment. Section 7842 continues the substance of former Section

713.
13 5;
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Article 6., Claims by Public Entities

‘P‘ § 7850. Claim by public entity required
7850. {a) Except as otherwise provided fn this nrticleﬁgf claim by
a poblic entity shall be made within the time prescribed in this
chapter. #&ny claim pot =0 made is barred forever, iacluding any lien
Smposed for the claim. )
(b} As used 1n this section, “public entity" has the meaning
prescribed in Section 811.2 of the Government Code.

Comment. Section 7850 continues the substance of subdivision (a)
of former Section 707.5. See Section 7800 {"claim" defined).

BHBA ADDITION:

(“ <::::> and except for obligations to the United States Government,




. 094762
§ 7851, |
7851.
sion {b) ie barred only after written request to the ageacy and expira-
tion of the period provided for in the applicable statnte. If mo
written request is made the claim is barred at the time otherwise pro-

Claims governed by other statutes
(a) A claim arising under a law or code listed in subdivi-

vided in the law or code.

' (b)

Comment. Section 7851 continues the substance of former Section

707.5(b) .

Law or Code

Sales and Use Tax Law (com-—
mencing with Section 6001
of the Revenue and Taxation
Code)

Bradley-Burns Uniform Local
Sales and Use Tax Law {com=-
mencing with Sectiom 7200
of the Revenue and Taxation
Code)

Transactions and Use Tax law
{(compencing with Section
7251 of the Revenue and
Taxation Code)

Motor Vehicle Fuel License
Tax Law (commencing with
Section 730! of the Revenue
and Taxation Code)

Use Fuel Tax Law {commenc-
ing with Section 8601 of
the Revenue and Taxation
Code)

Personal Income Tax Law
{commencing with Section
17001 of the Revenue and
Taxation Code)

Cigarette Tax Law {commenc—
ing with Section 30001 of
the Revenue and Taxation
Code)

Alcoholic Beverage Tax Law
(comaencing with Section
32001 of the Revenue and
Taxation Code)

Unemployment Insurance
Code

Welfare and Institutions
Code :

Applicable Statute

Section 6487.1 of the
Revenue and Taxation
Code

Section 6487.1 of the
Revenue and Taxation
Code

Section 6487.1 of the
Revenue and Taxation
Code

Section 7675.1 of the
Revenue and Taxation
Code ]

Section 8782.,1 of the
Revenue and Taxatlion
Code

Section 192566 of the
Revenue and Taxation
Code

Section 30207.1 of the
Revenue and Taxation
Code

Section 32272.1 of the
Revenue and Taxation
Code

Section 109C of the
Unenployment Insurance
Code

Section 7277.1 of the

Welfare and Institutions

Code
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53 7852, Limitation on application of article
7852. This article dees mot apply to liability for the restitution

of amounts illegally acquired through the means of any fraudulent,

" false, or incorrect claim or representation, or any forged or unauthorized

endorsement.

Comment. Section 7852 continues the substance of former Section
707.5(e) .
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§ 7853, Priority of claims not affected by article
7853. Except ag provided in Sectiom 7854, mothing in this article
shall be comstrued to affect the order of priority of clefms provided
for under other provisions of law.

Comment. Section 7853 continues thé substance of forﬁer Section
707.5(d).
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§ 7854. Claim by Director of Health Services
7854, 1f the decedent has received or @ay have received health
care under the provisions of Chapter 7 {commencing with Section 14000)
ot Chepter 8 (commencing with Section 14200) of Part 3 of Division 9 af
the Welfare and Institutions Code, the heirs, devisees, personal repre-

-sentative, or the persons in possession of aay property of the decedent
shall give the Director of Health Services notice of the death no later
than 90 days after the date of death. The notice shall be mailed
addressed to the director at the Sacramento office of the director.

(b) A notice given pursuant to this section shall include a copy of
the decedent's death certificate.

{c) The director has four months after notice is given pursuant to
this bection in which to make a claim. If assets of the estate have
been distributed the director is entitled to a claim against the dis-
tributees to the full extent of the director's claim, or each distri-
butee's share of the distributed assets, whichever is less. The direc-
tor's eatitlement against distributees shall include interest at a rate
of interest equal to that earned in the Pooled Money Investment Fund
from the date of distribution or the date of making the claim by the
director, whichever is later, plus other accruing costs as in the case
of other executions.

{d) Failure to comply with the provisions of this section does not
affect the validity of any proceeding under this division.

Comment, Section 7854 continues the substance of former Section
700.1.

CROSS-REFERENCES

Mailing § 7150




Article 7. Allowance_ and Rejection of Claims

-

§ 7960, :
7 Procedure by personal representative

or Ilpﬂ‘ n—-treasadiial- - -f_‘l.lred-wi-.t-h--ths-a-ms, the petsnnal Trepre—

be In writ £ -allewance
n ing fited with-the-elerie,-and +d-th~the date-ofth
0E‘H:Nttﬁmkiﬂd#ﬂﬂﬂ—eﬁ-ﬂﬁhHtiﬂhﬂ 3 o )

Coument. Section 796
formes Sections 710 and 7?1 continues the substance of portions of

a2 =4
the clerk. yt personal re

711 require allowaan _
ce or i

What is the reasoﬂrijinzﬁéizflir the judge to be filng:;:;cn

ng, and can it be elimina

ted?

o

@cont_aining the following languagée:
(1) Name of claimaint .
(2} Total amount of claim 7
(3) pDate of first issuance of letters, as described in §7820
(4) Date of death '
" {5) Date claim was served on personal representative

(6) Estimated value of estate

{7} Amount allowed and/or rejected by personal presentative

{8) Whether personal presentative is_authorized tc administer
the estate under The Independent Administration of
Estates Act : :

{9) Amount approved and/or rejected by judge or commissicher
if personal representative is not authorized to administer
the estate under The Independent Administraticn of
Estates Act

(10) bate and signature or judge oI commissioner

.. Xc)A copy of the allowance/rejection shall be served upon the
claimaint by the personal representative Or the judge or commissio

if applicable. |
(d) The original allowance/rejection, with proof of service

by mail upon the claimaint, shall be filed by the personal representat
or the judge Or commissioner, if applicable. :

{e) Notwithstanding the requirements of subsection (b) above,
a rejection substantially conforming to those requirements shall be

deemed properly made.

g s e s
- p— e e e
T o S UGPSR,
A e T



”~~

31455
§ 7861. Procedure by court
1861, (a) If the personal representative allows a clai.m@the
clerkL"lmmediately after the filing of the allowance, shall present the
claim and allowance to the court for approval or rejection. [The clerk
shall, st the same time, indorse on the claim the date of presentation

©p the conrt.]
{b) ¥hen the clai=m is presented to the gourt, the court may, in Iits

discretion, examine the claimant and others oa oath, and hesr any legal
evidence touching the validity of the claim. The court shall indorse

upon the clain approval or rejection, and the date of - the approval or

rejection.
' [ (c) -3~ the -gouss-approves-the claim, the approval .ahall he filed

ﬂth-the—c-l-erk—wi—t—lﬂa—}@--days- -and-the--date-of-approval,.-together wirth
ihe—-’cnaun;—-a-p-p;md—.—shall- be.sntered in_ths regisrer by the clerk.]l_

' Comment. Section 7861 cbni:i_nues the substance of portioms of

fbtmer Sections 708, 710, 711, and 713.
CROSS-REFERENCES

Actions at cham‘bers § 7123
Independent Adxnlnlstratlon of Estates Act §591.63

BHBA ADDITIONS:

and such allowance is not made under The Independent Administratio:
of Estates Act,

(c) Within 10 days of the court's action, the clerk shall
) mail a notice of such action to the claimant and the personal
representative (or his or her attorney).
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§ 7862, Effect of statute of limitations
7862. {a) ¥No claim barred by the statute of limitations shall be
allowed by the personal representative or approved by the court.
{b) No claim that has been allowed is affected by the statute of
_linitations!‘pending administration of the estate.

T

f Comment. Section 7862 continues the substance of the first and

-

“third sentences of former Section 708.

- CRUSS~REFERENRCES

Actions at chambers § 7123

We agree with the Los Angeles County Bar Association position

(in Memo 85-~34) on not tolling the statute of limitations,because
the personal representative should not be placed in a better
_position than the decedent,



/ ' {
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§ 7863. Alloved and approved clams..wq:;:{_‘ Mwm praten

(-\ /Iﬁf—; :_7'(3)~-Evéry'c1aim allowed by 'ttiiei—’__umlrg_gmigntative andm
_ -approved by the court shall be oG the—scknowledged debts of

( the egtate in due course of administratiea. I

.
s

. ,(.b’f The validity of an allowed and a}:pra@;dclai;nﬂ_my be [com-
gested] by any interested persom at amy time before settlement of the
account of the personal representative in which 1t 1s first reported as
an allowed and approved claim.  This subdivision does not apply to a
claim established 57 a judgment against [the personal representative.]

Comment. Section 7863 continues the substance of the first sen-
tence of former Section 713. For claims established by judgments, see
J |

} CROSS-REFERENCES

Definition

Interested person § 48

fw of s § 7590-7013
gwﬂo 54) G e § 7P 9D Ledsou,




-

tive or.by the court), writyen notice of rejection shalj be given by the
pereonsl representatiy the claimant. If 1t appears to the satisfac-
tion of the court that t¥e Tesidence of the claimant 1g , kn

that the claimant canng °t lmowm, and
be given by filing it

found, the court shall order the notice to

(Lorment. Sectiof 7964 con lnues the substance of the first and

lastfsen:ences of fo 4
.i .
notice :; e Eiifgi ¢ludes a procedure for service of
not known isn't on & the residence of the claimant 4g
e address on the claim
shouldn't this be fr nce of the claimant?’ and why

BHBA COMMENTS
We believe this entire section is now unnecessary because:

1. The first sentence is handled in §7860 above.

2, The second sentence is unnecessary in view of the

provisions for claims to be de
It is the duty of the claimant to advise the personal

representative of any change of address.

emed rejected in 30 days.




e e da—r -

p—
§ 7865. - Failure of personal revresentative or court to act

7865. 1f éﬁﬁ%aa"ﬁ)éer a claim is made, the personal repre-
Srtiative or court has refused or neglected to act on the claim, the
refusal or neglect may, at the optiocn of the claimant, be deemed equiva-

_dent to a rejection.on—tie-30th-day .

Comment. Section 7B65S supersedes the first sentence of former

R 7 , j
Section 712. Section 7865 substitutes a 30-day period for the 10-day fé—Hzf Ve
- .

period formerly provided. _

BHBA QUERY:

What if the personal representative a i
bPproves the claim, b
the court delays approval? When does the 3-month Period bégirl.ll;

T T S g e S = R e e e  ptin = . b m——t— s e e = a

" - ey e B e oy e -
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$ 7866, Partial aliowance
7866, (&) The personal representative may aliow, or the court may
approve, a claim in part. The zllowance or approval shall state the

agount for which the claim is allowed or approved.

{b) A claimant who refuses to accept the amount allowed or approved
1o satisfaction of the claim may bring an action on the claim in the
‘manner prescribed in Section 7867. The claimant shall recover no costs

. in the action unless the claimant recovers a greater amount than that

allowed or approved.

Comment. Section 7866 continues the substance of former Section
717.



BHBA COMMENTS :

1.

2,

3.

0

32246

§ 7967. Action on rejeéted claim .
7967. {(a) A rejected claim is forever barred unless, within three

which complies wi 6
‘months after the date of service of the notice of rE%Lé%ign? 1f the

clnim is then due or, if not, uifhint ?e%nn;ha after it becomes due,
the claimant brings an action for fecavery of the claim [in the proper
court] against the personal representativ The time doring which there.
is a vacsucy in the administration iz mot included im any linitstion
prescribed in this subdfvision for bringing suit vpom a rejected claim.
(b) Within 10 days after. the filing of the complaint the plaintiff

shall file [or cause to be filed] in the estate ‘proceedings, in the _
with a copy served upon the gerﬁbﬁgl gepresentative
tion . the , ‘

office of the clerk, a notice of the pendency of the ac

: nd served
notice is not so ffieg./fie %efsonal representative shall incur no

1iability as 2 result of any distribution of the estate. {Pexsonal .
sendxé-eﬁqrtepy1&%1heﬂmmmwasquﬂpemqﬂainbﬂgmn-ﬂur1asaaxﬂpfepse-
saa-ta-éive- <d-thin-the-10-day- period- is-equivalont-to ~filing-the- notice.)-
{c) If the claimant fails to recover, the élaimant shall pay all
costs, including reasonable attorney's fees, to be fixed by the court in

which the action is brought.

(d) QUERY: Should former §719 re costs go here?

Comment. Subdivision (&) of Section 7967 continues the substance
of a portion of the first sentence and the second, third, and fourth
sentences of former Section 714 and of former Section 715, Subdivision
{c) 1s comparable to the last sentence of Section 7915(c) (where per-
sonal representative is creditor). - ' :

CROSS-REFERENCES
Definition
Clerk § 29 .

- .Query., Section 714 requires filing of a notice of pendency of an
action, but excuses the requirement if the personal representative ig
personally served. What is the reason for the filing requirement, since
the personal representative will be served in every case, personally or
by mail, as the defendant in the action? :

P

7967{a). This dual system (3 months if claim due; 2 months if claim not
yet due) unnecessary. Alsc, should there be any sanctions if personal
representative does not comply with the requirements of §79607

7967(b}, -last sentence. Yet another dual system which is not necessary,
However, ' the personal representative needs to know immediately,
s0 the first two sentences regarding filing and service are crucial,

especially when in civil cases, actions are sometimes not served for month

We especially agree with the State Bar's Suggestion on 2-25-85 (85-34) that

the Probate Court should be .. ~- the forum for trying these cases.

Or an agreement is entered into with the peréonéi representative under
.§7371 to refer the matter to ‘a-commissionser or under §7972 to refer the

matter to arbitration,



BHBA SUGGESTED NEW SECTION

§7870. Compromiée of Claims

HERE SHOULD BE INSERTED THE SUBSTANCE OF FORMER
SECTIONS 578, 578a, tof be followed by the substance
of fcrmer Seé{on 718.5

|

|
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-

e e .-

5 316?. Reference to determine disputed claim

.35%3! If the personal representative doubis the correctness of a
clstn, or has rejected & claim in whole or in part, or has failed to ect
on the clatm within the time provided in Section 7865, the personal
representative may do either of the following:

(a) Enter into an agreement in writing with the clainaat to refer
the matter in controversy to a commissioner or referee who is regularly
attached to the court and designated in the agreement or to a judge pro
temporée designated in the agteement. The agreement shall be filed with
the clerk, who shall thereupon, with the approval of the court, eater an
order referring the matter to the designated person. The commissioner
or referee shall have the powers of a judge pro tempore. The designated
person shall proceed promptly to hear and determine the matter in con-—
troversy by summary procedure, without any pleadings, discovery, or jury
trial. The designated person shall make and file a decision in writing
fn vhich the facts found and conclusions of law shall be separately
stated, and cause a copy of the decision to be mailed promptly to the
parties. Judgment shall be entered on the decision and shall be as
valid and effective as if 1t had been rendered by a judge of the court
i{n an action against the personal represeantative commenced by ordimary
process,

(b) Enter into an agreement in writing with the claimant that a
judge sitting in probate, pursuant to the agreement and with the wfitten
consent of the judge, both filed with the clerk, may hear and determine
the matter in cootroversy purssant to the procedure provided in subdivi-
sion (a). [The agreement and consent shall be filed within the time
gpecified in Section 7867 for bringing an independent action.]

Comment. Section 7868 continues the substance of former Section

718(2).
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$ = . Submission of claim to arbitrstion

The personal representative may enter Iinto aun agreement in

writ with a person having a disputed claim against the decedent or
the estate, oOT with a person agsinst whom the decedent or the estate has
a disputed cleim, to submit the matter in controversy to erbitration
under citle § (commencing with Section 1280) of Part 3 of the Code of
Ci.vﬂ proceduve, but no such agreement is effective unless it ie first
approved by the court and a copy of the approved agreement is filed in

the proceeding.

Comment. Section 7869 is drawn from Section 2406 {guardianship and

conservatorship).

Kote. This section applies to actions by as well as against the
estate, and may be te.located
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BHBA BUGGESTED SECTIONS

§7873

§7874

Acceptance of Deed in Lieu of foreclosure or
trustee's sale; approval

THE SUBSTANCE OF FORMER §718.6 SHOULD BE COPIED HERE.

Grants of partial satisféction or partial reconveyance;
petition; notice; authorization

THE SUBSTANCE OF FORMER §718.7 SHOULD BE COPIED HERE.



100/888
Article 8. Claims Established by .Judgment

§ 7880. YMoney judgment against decedent

7880. (a) After the death of the decedent, the following Judgments
are not enforceable under the Code of Civil Procedure against the estate
of the decedent but are_payable in the due course of administration:

. (1) A judgment upon a claim for money rendered against the decedent
during the decedent’s lifetime.

(2) A judgment upon a claim for money rendered against a decedent
who died after trial and submission of the case to a judge sitting
wvithout a jury for decision or after a verdict,

{3) A judgment rendered agaiunst the personal representative upon a
claim for money agalast the estate of the decedent.

{b) Except as provided in Section 7881, a judgment referred to in
subdivision (a) shall be filed or presented in the same manner as other
claims.

Comment. Section 7880 countinues the substanoce of forﬁer Section
730(a)~(b}. For an exception to the rule of Section 7880, see Section
7883. ‘



32693
§ 7881. Mouney judgment against persenal representative

76881. When a judgment Tendered against a personal representative
upon a claim for momey [against the estate of the decedent] becomes
final, it conclusively establishes the validity of the claim for the
smount of the judgment. The judgment shall provide that it is payable
41n the due course of administration. 4n abstract of the judgment shall
be {filed] in the administration proceedings.

Comment. Section 7881 continues the substance of former Section
731.



32802
- § 7883, Property under levy of execution

7883. 1If any property of the decedent is levied upon under a writ
of execution before the decedent dies, the property levied upon may be
nold or collected to satisfy the judgment. The officer making the sale
& collection shall account to the personal zepresentative for smy
wwrplus. If the -judgmeut is not so0 satlsfled, the balance of the judgment
renaining unsatisfied 1s payable in the due course of administration.

comt. Section 7883 comtinues the substance of former Sectioa
730(c). '

/

f
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32803
§ 7884. Converting attachment liea to judgmeat liem
76884, (a) Pursuent to subdivision (b), an attachment lien wmay be
converted into a judgment lien vpon property of the estate subject to
¢he attachment lien in either of the followlng cases:

(1) Where the'judgment debtor dies after entry of judgment in an

amction in shich the property sas attached.

{(2) Where a judgment is entered after the death of the defendant in
an action in which the property was attached.

(b) To convert the attachment lien into a judgment liea, after
entry of judgment in the action in which the property was attached and
prior to the expiration of the attachment liem, the levying officer
ghall serve an abstract of the judgment and a notice that the attachment
lien has become a judgment lien upon the person holding property pur-
suant to the attachment or shall record or file an abstract of the
judgment and a notice that the attachment lien has become agjudgment
lien in any office vhere the writ and notice of attachﬁent are recorded
or filed., If the attached property is real property, the plaintiff or
the plaintiff's attorney may record the required abstract and notice
with the same effect as if recorded by the levying officer. The judg-
ment lien has the same pfiority as the attachment lien.

(c) After the death of the decedent, any members of the decedent's
family who were supported in whole or in part by the decedent may claim
an exemption provided in Section 487.020 of the Code of Civil Procedure
for property levied upon pursuant to the attachment 1f the right to the
exemption exists at the time the exemption is claimed. The personal
representative may claim the exempticn on behalf of such members of the
decedent's family. The claim of exemption may be made at any time prior
to the time the abstract and notice has been served, recorded, or filed

under subdivision {b) with respect to the property claimed to be exempt.

* The claim of exemption shall be made in the same manner as an exemption

is claimed under Section 482,100 of the Code of Civil Procedure.

Comment. Section 7884 continues the substance of former Section

732. ) .




BHBA SUGGESTED NEW SECTION

;2890 FPayment in doe counrse

Every claim éllcwed by the personal representative, whether or
not under The Independent Administration of EStates Act,
and/or approved by the court, shall be ranked among the acknowledged
debts of the estate, to be paid in due course of administration
according to the following priorities:

COPY HERE THE SUBSTANCE OF FORMER SECTIONS 950-953ff re

PRIORITIES AND DEPOSIT FOR CONTINGENT CLAIMS.

Comment: This was formerly §7863(a)




BHBA SUGGESTED NEW SECTION

§7891 Promise of rerscnal representative to pay debts of decedent

No personal representative is chargeable upon any special

promiée to answer in damanges or to pay the debts of the decedent

out of his own estate unless the personal representative has signed

an agreement in writing to do so.

Comment: Former § ‘-



32804

Article 9. Pavment of Claims
[Subject to reorganization)

3_3893. Interest on claims

- 7893. (a) Except as provided in subdivisiou (b), no greater rate
of interest shall be paid upon any cintm after its allowance and approval
tban 10 percent per aunum. 1f the estate is insolvent, no gfeater rate
of interest shall be paid upon any debt, [from the time of the first
publication of notice to creditors,] thaun is allowed upon judgments.

(b) For claims based upon written contract, the rate of interest
specified in the contract shall be paid in accordance with the terms of
the contract uatil the claim is paid inm full.

(c) 1f any debt of the decedent bears luterest, whether made as a
elaim or not, the personal representative, by order of the court, may
pay ;he amount then accumulated and unpaid, or any part of such amount,
at any time when there are [sufficieat funds properly applicable to the
payment], whether the claim is then due or not. The interest shall

thereupon cease to accrue upon the amount paid.

Comment. Section 7893 continues the substance of former Sectiecn

733.



3320
§ 7897. Deposit for unknown claimant

7897. (a) Whenever an estate {s in all other respects ready to be
closed, and it is made to appear 1o the satisfaction of the court, by
affidavit of by evidence taken {u open court, that an allowed and approved
claim has not been =nd cannot be paid becasse the cleaimant cannot be '
found, the court shall make an order fixing the amount of the claim,
with interest, if any, and directing the persomnal representative to
depogit that amount with the county treasurer of the county lo which the
proceedings are pending.

(b) The county treasurer shall give a receipt for the deposit, and
is liable for the deposit upon the official bond of the county treasurer.
The receipt shall be deemed and received by the court as a voucher in
favor of the personal representative with the same force and effect as
{f executed by the claimaunt. '

(¢) Any money deposited with the county treasurer under the provi-
gions of this section shall be received, accounted for, and disposed of
as provided by Section 1444 of the Code of Civil Procedure. Any money
deposited in the State Treasury under the provisions of [ this?] section
chall be deemed to be so deposited under the provisions of Article |
(commencing with Section 1440) of Chapter & of Title 10 of Part 3 of ﬁhe
Code of Civil Procedure.

Comment. Section 7897 continues the substance of former Section
738.

CROSS~REFERENCES

Code Civ. Proc. § 166, Actions at chambers

Clamanct not found ;754,9/[,@
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ATTORNEY 2 i paftt v YTHDUT &TTGRNEY 1N oy doiefrrtes TELEPHONE NGO o FOR COURT USE OMLY

Fued e approval

ictater WDeputys
} ATTORKEY FOR Nacner
| SUPERIOR COURT OF CALIFORNIA, COUNTY OF | o
E STREET KOLRESS . toarer Deputyl
MARLING ADDRESS
C":Y AND 2P CODE Frasented to court for approval
BRANCH NAME
ESTATE OF INAME!: dates Deputy

DECEDENT

‘ CASE NUMBER

CREDITOR’S CLAIM*

This claim must be presented to the personal representative or filed in the office of the clerk of the
court in duplicate within four months after the date of first issuance of letters or as provided in Pro-
bate Code, § 700,

b =

a.
b

e (]
¢ ]

Total amount of the claim: $
Claimant fname):

DECLARATION OF CLAIMANT -
an individual.
an individual or entity doing business under the fictitious name .of fspecify).

a partnership. The person signing has authority to sign on behalf of the partnership.
a corperation. The person signing has authority to sign on behalf of the corporation.

3. Address of claimant {specify;:

4. ) am authorized to make this claim which is justly due or may become due. To my knowledge there are no offsets or payments
that have not been credited.

| declare under penalty of perjury under the iavés of the State of California that this creditor’s claim is true ang correct.

Date:
} ;
| !
"""" {TYPE OR PRINT NAME AND TITLE) (SIGNATURE OF CLAIMANT)}
- N {Comtinued an reverse) o N
2‘&tmfmmwm FOCES?-APYIT — 1-BS

20 Form Agpraved by the: . .
Judicis! Council of Cakifomia CREDITOR'S CLAIMM mgzwgs-“?g‘l.?m

OF-170 [Raw. Jaruary 1 1985 . (Probate)



£STATE OF {INAMEE CASL NUMBER

Decedemn

NSTRUCTIONS 7O CLAIMANT
MMMWMWMMWmm«wMMMMGMMQMM
in detail, and the amount claimed for each item indicated. Debts incurred after the date of death, except funeral claims, must not be

inciuded on this claim form.

#f the claim is based upon 2 note or other wr&:en instrument, a copy of the note or instrument must be attached. secured by mortgage,
dead of sust, or other ken on property that is of record, it is sufficient 1o state the date, book smd page, snd county where recorded.

DESCRIPTION OF CREDITOR’S CLAIM

Date of kem | tem " Amount Claimed

TOTAL $

. CREDITOR'S CLAIM
DEATO iRev. Jonwary 1, 19851 | {Probate) Pagr twe



ESTATE OF INAME): CASE NUUMBER:

PROOF OF SERVICE BY MAIL

I am over the age of 16 and not a party to this cause. | am a resident of, or employed, in the county where the mailing occurred.
My residence or business address is fspecify):

Creditor's Claim the personal representative or attorney*
I served the foregoing Motice oitHemng tProbam) by enclosing a true copy in a sealed envelope addressed gé-eaah-peﬁsan whose

name and address is given below and depositing the envelope in the United States mail with the postage Tully prepaid.
F=3+ served witkr thisrotice-etopy-of -t re-pretition o pther toctmmem —eferred to-m-the-rotice— *therefor,
{1 Date of deposit: ' | {2) Piace of deposit fcity and state).

I declare under penalty of perjury under the laws. of the State of California that the foregoing is true and correct.

Date:

fTYPE OR PRINT NAME) ISIGNATURE OF DECLARANT)

NAME AND ADDRESS OF EACH-PERSGON TO-WHOM -NGHEE -WAS MARED
PERSONAL REPRESENTATIVE OR ATTORNEY THEREFOR:

CRECITORYS CLAIHM
Uikl

DEA20 [Rew. Jonuary 1, 18850 . . { K wreTIEY - Page e
three
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. | 4
ATYORNEY (o PAHTY WaisOUT ATTOANEY *Aanw anif Arckfress) © TELEPHDNE D FOR COURT USF ONL

Fopt i Spoadvd’

ATTORNEY FOR ‘Namer

SUPERIOR COLT OF CALIFORNIA, COUNTY OF : | Ovocare maied

]
STREET ADDRESS | iany Deputy
MARING ADDRESS' -
€ty anD 2 CODE o Preservied 1o cour! Yor approval
BRANCH NAME.
ESTATE OF IMAME): fokurer Deputyt

DECEDENT

CASE HUMBER

oF _
ALLOWANCE/ EHE[%TOR'S CLAIM*

1. Name of claimant:

2. Total amount of claim:

ftems 5-10 1o be completed by ihve personal representative)

5. Date of first issuance of letters: 8. Ciaim is allowed for: §
6. Date of death: Claim is rejected for: $
7. This claim was presented on fdate): 10, _ The personal representative is authorized to ad-
8. Estimated value of estate: minister the estate under The Independent Ad-
. : ministration of Estates Act.
""""""""" {TYPE OR PRINT NAME) 7" ISIGNATURE OF PERSONAL REPRESENTATIVE)
n :] Approved for: $ . D Rejected for: $

Date: ’
SIGNATURE OF [ | JUDGE [ | COMMISSIONER
12 D Number of pages attached: [:3 Signature follows last attachment



ESTATE OF (NAME): CASE NUMBER:

Decedent

PROOF OF SERVICE BY MAIL

$ am over the age of 18 ard not a party 1o Yvis cause. § sm a resident of, or employed, in the county where the mailing occurred.
My residence or business address is (specifyi:

-

Allowance/Rejection of Creditor's Claim
I served the feregoing Metwee o-Hearng <tRrebate-by enclosing a true copy in a sealed envelope addressed to each person whose
name and address is given below and depositing the envelope in the United States mail with the postage fully prepaid.
QJMM&Mwﬁqwmﬁmﬂwmmmmﬁmwh1ﬁmﬁm

ity Date of deposit: . {2} Place of deposit fcity and state):

{ declare under penalty of perjury under the faws of the State of California that the foregoing is true and correct.

Date: ’
"""""""" (TVPE OR PRINT NAMET {SIGNATURE OF DECLARANTI
NAME AND ADDRESS OF EACH PERSON TO WHOM NOTICE WAS MAILED
[} Personal Representativel {] Claimant2

If Judge or Commissioner
21f Personal Representative; or Judge or Commissioner

ALLOWANCE/ REJECTICN OF CREDITOR'S CLAIM

DEAZ0 {Rev. Jaouary . 1985]. . AProbtrate) Page two



