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#F-600 12/4/80
Memorandum 81-7

Subject: Study F-600 - Community Property (Right to Disclosure of
Assets and Liabilities

At the November 1980 meeting the Commission approved the concept
that a spouse should be entitled to obtain from the other spouse a
statement of the nature and extent of community property under the
management and control of the other spouse and of the debts incurred by
the other spouse for which community property is liable. A draft of
provisions to accomplish this is attached as Exhibit 1. Also included
in the draft are a few provisioms from existing law that the Commissicn
has not yet considered; these provisions are included only as an example
of the numbering and context in which the disclosure right will appear.

How éxtensive is the disclosure right? Certainly a spouse is
entitled to know the general character of the community property managed
and controlled by the other spouse and a rough estimate of its value.
Suppose the spouse inquires concerning the community property but does
not not believe the information given by the other spouse is adequate?
How detailed should the accounting be? If the community property is a
separately-managed business, should the business manager be required to
give inventories and appraisals of individual items of property or list
specific accounts and debts?

At the time the Commission approved the disclosure right, the
Commission discussed but made no decisions concerning the extent of the
right and enforcement of the right. It was assumed that if the disclos-—
ure was not made upon request or was not adequate in the opinion of the
spouse making the request, the spouses would either work out their
problems or see each other in divorce court. It was also assumed that
an enforcement remedy could, upon request, be fashiomed by the court.
See, e.g., Wilcox v, Wilcox, 21 Cal. App.3d 457, 98 Cal, Rptr. 319
(1971) (spouse may maintain action against other spouse to enforce
rights despite absence of statutory authority to sue); Civil Code § 3523
("For every wrong there is a remedy.").

As drafted by the staff, the disclosure right takes on a somewhat

formal character, anticipating court enforcement of the right. The staff
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draft assumes that the basic purpose of the disclosure right is informa-
tion only; if the spouses contemplate mismanagement litigation or pro-
ceedings to divide the community property, interrogatories and other
litigation—oriented discovery remedies will be available. Consequently
the staff draft provides that if a spouse gives the other spouse a
general statement of assets and liabilities in the form prescribed under
the family law rules for current income, expense, and property declara-
tions, the disclosure duty is staisfied. A copy of these forms is
attached as Exhibit 2. However, a spouse may need more detailed informa-
tion than would be provided in the forms, e.g., for estate planning
purposes. In this case the spouse would be able to obtain a court order
upon a showing of good cause for the additional information.

The staff believes that this draft would provide a reasonable and

workable means of implementing the disclosure right.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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EXHIBIT 1

MANAGEMENT AND CONTROL OF COMMUNITY PROPERTY

Right to Disclosure of Property and Debts

The management and control of the community property by either

Spousel may cause the other spouse to be ignorant of the nature and

extent of the community assets and liabilities. A corollary of the

right of either spouse to manage and control the community property is

the right of each spouse to be informed of the community property under

the control of the other spouse and the debts incurred by the other

spouse for which the community property is liable.2 The proposed law

states the right of a spouse to obtain disclosure from the other spouse

of the community property and debts, To encourage full and open disclos—

ure by a spouse without fear that any statement made will be used as an

admission against the spouse in a subsequent mismanagement or dissolu-

tion proceeding, the proposed law makes the disclosure inadmissible as

evidence for any purpose other than to determine whether the spouse has

complied with the duty to disclose.3

1.

Civil Code §§ 5125 (community personal property) and 5127 (community
real property).

The right to manage and control community property entails a fiduc-
iary duty to disclose the community property to the other spouse.
The duty to disclose is recognized 1in cases relating to property
division by the spouses. See, e.g., Vai v. Bank of America, 56
Cal.2d 329, 15 Cal., Rptr. 71, 364 P.2d 247 (1961}); Jorgensen v.
Jorgensen, 32 Cal.2d 13, 193 P,2d 728 (1948). See also discussion
in Bruch, Management Powers and Duties Under California's Community
Property Laws, at pp. 11-14 (1980). This is a study prepared for
the California Law Revision Commission, which is hereinafter cited
as "Study." [Citations to the Study in printed form will be substi-
tuted when available.]

See also Evidence Code Section 980 (privilege for confidential
marital communications).



§ 5125,110
045/068

Civil Code §§ 5125.110- {added)
SEC. . Chapter &4 (commencing with Section 5125,110) is added to
Title 8 of Part 5 of Division 4 of the Civil Code to read:

CHAPTER 4, MANAGEMENT AND CONTROL

Article 1. General Provisions

§ 5125.110. Either spouse has management and control

5125.110. (a) Except as otherwise provided by statute, either spouse
has the management and control of the community property.

(b) This section applies to community real property and community
personal property, whether acquired prior te or on or after January 1,
1975,

Comment. Section 5125,110 continues the substance of the first
portions of former Sections 5125(a) (personal property) and 5127 (real

property). For exceptions to or limitations on the rule of Section
5125.110, see Sections [to be supplied].

405/798
§ 5125.120. Duty of good faith
5125,120. {a) Each spouse shall act in good faith with respect

to the other spouse in the management and control of the commnity property.
{(b) The duty of good faith includes, but is not limited to, all of
the following:

Comment. Subdivision (a) of Section 5125.120 continues the substance
of former Section 5125(e).

Note, The remainder of this section has not yet been drafted.

2186
§ 5125.130. Duty to disclose
5125.130. (a) A spouse shall, upon request of and to the extent

requested by the other spouse, make a full and complete inventory of and
disclose to the other spouse all of the following:
(1) The nature and extent of the community property under the

management and control of the spouse.
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§ 5125.210

(2} The debts incurred by the spouse for which the community
property is liable,

(b) Except upon a showing of good cause for other, additional, or
more detailed information, an inventory and disclosure in the form
prescribed by rule of the Judicial Council for a current income and
expense declaration and a current property declaration satisfies the
requirements of this section.

{c¢} The requirements of this section may be enforced by petition in
the superior court of the county in which the respondent resides.

{d) An inventory and disclosure made pursuant to this section is
inadnissible as evidence of any matter other than satisfaction of or

failure to satisfy the requirements of this section.

Comment. Section 5125,130 is new. It is consistent with the
fiduciary duty of disclosure by a spouse managing and controlling commu-
nity property during property division negotiations. See, e.g., Vai v.
Bank of America, 56 Cal.2d 329, 15 Cal. Rptr. 71, 364 P.2d 247 (196l1).
The inventory required in subdivision (a) must contain such detail and
valuation egtimates as may be requested by the spouse, provided that an
inventory in the form prescribed by the Judicial Council is sufficient,
See Cal. Rules of Court 1285.50 (income and expense declaration) and
1285.55 (property declaration)., A spouse may obtain a court order for
other or additional information upon a showing of good cause for the
information. The disclosure of comminity property and debts may not be
used as an admission of the spouse for purposes of characterizing the
property or for any other purpose except compliance or noncompliance
with the requirements of this section, See subdivision {d).

5381
Article 2, Disposition of Commuinity Property

§ 5125.210. Power of disposition of persomal property
5125.210. (a) Subject to the limitations provided in this section,

a spouse has absolute power of disposition, other than testamentary, of
community personal property of which the spouse has management and
control, and may convey the property without the consent of the other

spouse.

Comment. Subdivision {a) of Section 5125.210 continues the substance
of the last portion of former Section 5125(a). See Sections 5107 (power
of wife to convey her separate property without consent of husband) and
5108 (power of husband to convey his separate property without consent
of wife)., For the testamentary power of disposition of community personal
property, see Probate Code Section 21.

Note. The remainder of this section has not yet been drafted.
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§ 5125
5380

Civil Code § 5125 (repealed)

SEC. ___. Section 5125 of the Civil Code is repealed.

5125, {a) Ezcept as provided in subdivisions {b}y {e}y and {d) and
Sections 5113+5 and 5128y either spouse has the management and centrel of

the comawnity personal propertyy whaither acquired prior $o oF on or after
January Ly L9925y with like absolute power of dispesitiony other than
testamentaryy as the spouse has of the separate esiate of the spouses

£{b} A cpouse may not make a gift of eommunity personatr propeFiyy oF
dispese of eommmaity persensl propesty without a veluable eonsiderationsy
without the written sonsent of tha othar spouser

{e) A cpouse mey net sell; eonveyy oF eneumber the furniture;
fuzaishingsy oF £ittings of tha homey or the alothing or wearing appazal
of the other spousse or mines childrea which is community parsonal preparbyy
without the writiten consent of ihe othar spouse~

{d)} A speuse who is epevating of wmanapging a business of am interest
ia a business whieh is eommunity perceanal property hes the sele managemeat
and control of ithe business oF interesi-

{a} Each speusa shall act in geod faith with respeat to the othar
spousa in the management and eentrol of tha comawnity proparty~r

Comment. The substance of subdivision (a) of former Section 5125
is continued in Sections 5125.110 (either spouse has management and
control) and 5125.210 (power of disposition of personal property).

The substance of subdivision (e) is continued in Section 5125,120(a)
{duty of good faith).

Note. The remaining provisions of Section 5125 have not yet been
disposed of.



Memorandum 81-7

Rule 1285.50
Rule 1285.50. Form of Income and Expense Dec-

laration

EXHIRIT 2

CALIFORNIA RULES OF COURT

The INCOME AND EXPENSE DECLARATION
{FAMILY LAW) shall be in the following form:

[Face sipe oF Foru]

Study F-600

Title 4

ATTORNEY ON FARTY WITHOUT ATTORNEY (NAME AND ACOREAS): TELEPHOME ND.. | FOR COURT LSE OMLY
ATTORNEY EOM {NAME):
SUPERIOR COURT OF CALIFORANIA, COUNTY DF
STREET ADDAESS.
MALING ACDRESS:
CITY AND 2t CODE:
| DRANCH HAME
MARRAGE OF
PETITIONER:
RESPOMDENT-
INCOWE AND EXPENSE DECLARATION CASE WUMBER:
[CIPEYITIONER {_IRESPONDENT
GROSS MONTHLY WCOME Petilianer Respondent DEDUCTIONS FRDM GROSS INCOME Pevtiner R:s_pld-ml
1. Salary B wapes (inciude ’
comemsSIonS. bordses and 12 Stae mcome taxes H
eriime} 13 s
13, Federal income 1aces EH
2 Pensions & —_s 5
. Socis Secunty _ H
3 Sccut Secority s 5
A Desatxlity and unemployment 15 State thsatwhity - %
benehis H 3
& Public assstance [Wetlare. 16 Medical and piher nsurance 5
AFDC payments, #ic) — 18 §
17 Unson and other tues ——.— $
6 Chud/spousal support 1§ [
1 8. Retweeneni and pension fund 5
7. Divicends g onteres! 1% 3
8. Rents tgross reckipts. st 19, Savings plan 13
cash eapenses: atiach
Uk 3 - 20 Other decduchions (Specdy) — 5
4. Coniriubens to household X
ekpanzes hrom okher sowces | § H 21 TOTAL DEDUCTIONS 5
0. Income trom sl Ot
SOWDES {JrOsSs FECeIpYs, Iess 11 TOTAL GROSS MONTHLY
cath expenses; attach INCDME {irom Ene 115 o L
dvethull 1 H 2t TOTAL DEDUCTIONS
(From hne 21y -3
11 TOTAL GROSS - 2. NET MONTHLY INCOME
MONTHLY INCOME 3 H tune 1 #nus e 21) 5
23. Withholding information a. Number of exemphons claimed: b. Marital slatus:
24. Certmin property under the control of ths partes
Petvtioner “Responden Pelitner Respondent

a Casht

b Savings & credil unea

§

"

Stocks. bonds. ke insurance.
otherd g xesets

d TOTAL (Mabct

Tha deciarabon under penaity Df DEnury must e $ipned v Calformen OF 1§ BAME WAL SWRQU2RY UM ©F § dectardhon i place ol an sffidavd, othsrese

BN MRS i TR L.

Form Agopted by Auie 120550
ial Counce

Judcial ol Culioreia
FRavised EMactve January 1, 1980

INCOME & EXPENSE DECLARATION
{FAMILY LAW)

LCT50H



Div. 1 FAMILY LAW RULES Rule 1285.50

[Rzverse SioE or Foru |
25. List the nama, age, and relationship of al) membars of the housahcld whose sxpenses are included below

MONTIRY EXPENSES Prtitrongr R Pwitioner Feypondent
26, Resldence payments M. Ghild/ spousal support (prior
A fant or morigme —— ( § 4 MMrage) H $
o Toms hasuancs | § ] 3. Schon H H
£ Malntwagnty § ] 3. Entertai s s
7. Food & houtehold supplies — | § H n 3 ]
8. Transportstion & ate
28, Uniiithes & Wiephone H ] WADENSES {HBUTANCY, Ga,
oll. tepair) 3 §
2. Laundry B claming $ H 2. isatallment payments (insert
total ord itermuze Ditow 11 42)| $
30. Clething H H
31 Maficel & dental i §
32, Inswrance (iite. heatth _
W) 3 3 o, Oshir: {speoily) H H
3 Ghidd carn H ] 41, TOTAL MOWTHLY EXPEMSES. | § H
42, ITEMIZATION OF INSTALLMENT PAYMENTS OR OTHER DEBTS [ Continusd on sttachment 42.
CREDITOR'S NAME - FOR I ','f:‘.k"‘"}' BALANCE
s s
43. [ ATTORNEY FEES HAVE BEEN REQUESTED.
a. | have paid my attorney for fess and costs the sum of § e b. My & it kor At y foes and
cosis i .
{Pried ¢ bype nEma of Altoraey) {Sgnature of ARcenEy)

| deciare under penalty of parjury that the foregoing. mciuding any stiachment, i true and correct and that this
declarstion is sxecuted ut {pince): , Calitornia,
on (dake):

(Prird o typw nEme of Daclarent) {Sagnature of Declarsn)
cTsn)

(Adopted, effective Jan. 1, 1972; amended, effective Jan.
1, 1980.)



Rule 1285.55 CALIFORNIA RULES OF COURT

Rule 128555. Form of Property Declaration

The PROPERTY DECLARATION (FAMILY
LAW) shall be in the following form:

[FAcE SipE oF Foax]

ATTORMNEY DR PARTY WITHOUT ATTORNEY (HAME AND ADCRESS). TELEPHONE NO .

ATTORKEY FOR (NANE]:

SUPERIOR COURT OF CALIFORNIA, COUNTY OF
STREET ADDRESS:

MAILING ADDRESS:
CITY MWD 2 CODE:
BRANCH NAME.

MARRIAGE OF
FENTIONER:

RESPONDENT-

FOR COURT USE ONLY

CIPETTMONER'S [JRESPONDENT'S
T COMMUNITY & QUASI-COMMUNITY PROPERTY DECLARATION
] SEPARATE PROPERTY DECLARATION

CASE NUWMIER:

INSTRUCTIONS

Whan this lorm is attached to Petdion or Response. values and your proposal regarding diviseon nesd nol ba compleisd.
Do not list community, including QUBsI-COMMUNty. praperly with separate proparty on the same lorm. Quasi-community
proparty must be 3o identitied. For additional space, usa the form ‘Contmuation ot Property Daclaralion.”

1. REAL ESTATE

3

HOUSEHOLD FURNITURE,
FURNISHINGS. APPLIANCES

w

JEWELRY, ANTIQUES, ART,
COIN COLLECTIONS. mic.

rs

VEHICLES, BOATS,
TRAILERS

w

. SAVINGS, CHECKING,
" CREDIT UNION,
CASH

GRODSS FAIK AMOUNT OF NET FAM PRCPOSAL FOR DIVISION
Tew BRIEF DESCRIPTION MARKET peBT MARKET AWARD TO
VALUE YALLE FETITIONER | RESPONDENT
3 Is s 5 - Is

(Contnwed on reverse)

Thie GeCHIralON uNSEr pendRy Of ey musl ba SHENES 0 Cablors 07 5 Stale tht AUIhOTZES wes 01 @ SECMIANON 1 Pt & B KRRV OBl
AN Mdayit o requeed

ot O s 185,55 PROPERTY DECLARATION

EHachive Janusry T, 1980 (FAMILY LAW)

icrsa|

Title 4



Div. 1 FAMILY LAW RULES Rule 1285.55
. R [RxveRex S8 or Forn]
TEN BRIEF DESCRIPTION G‘Lﬁs‘:l_lrﬁﬁ IMODEU:; oF tﬂ'ﬁilelllﬁ' PHOPO::"L FQRYDWISIDN
MO VALLE VALUE PETITIONER | MESSONDENT
-3 s s 1

8. LIFE INSURANCE
{CASH YALUE)

- 7. EQUPMENT, MACHINERY,
" UYESTOCK

8. STOCKS, BONDS. SECURED
NOTES

9. RETIREMENT, PENSION.
PROFIT-SHARING.
ANNWITIES

10. ACCOUNTS RECEIVABLE.
UNSECURED NOTES,
TAX REFUNDS

11. PARTNERSHIPS. OTHER
BLUSINESS INTERESTS

2.

1)

OTHER ASSETS AND DEBTS

TOTAL FROM
LCONTINUATION SHEET

L3

TOTALS

5. [ A Conlinuahon of Property Declaration is aftached and incorporaied by reference.

{Tye# or prnt naete ol Mycinay) {Sipnature of attoreey)

1 declare under penalty of perjury \hat, 1o the best of my knowisdge, the foregamng i a true and correcl lisling
of assets and obligations and that the amounts shown ars correct. and that this declaration was sxeculnd on
(date): a1 (place). Cabforni

+

(Typa o prini namaj
17531
{Adopted, effective Jan. 1, 1980.)



