#F-30.300 9/27/78
First Supplement to Memorandum 78-43
Subject: Study F~30.300 - Gusrdianship-Conservatorship Revision (Re-
view of Redrafted Statute)
This supplement presents for Commission consideration two sections
of the proposed guardianship-cemservatorship law which the staff pro-
poses to revise (Sections 1472 and 2356), and a new section not previ-

ously considered by the Commission (Section 2112).

§ 1472, Compensation of mandatory court-appointed counsel

Subdivision (b) of proposed Section 1472 (attached toc this supple-~
ment as Exhibit 1) has been revised by the staff to include the provi-
sion added by Assembly Bill 3782 (#cVittie) to require counties to pay

the costs of court-appointed private counsel to the extent the conserva-
tee or proposed conservatee lacks the ability to pay. (Assembly Bill
3782 has passed both houses.)

§ 2112. Application of federal Indiap law
The staff has drafted proposed Section 2112 (attached to this

supplement as Exhibit 2) in response to a comment we received from
attorney John K. Spencer of San Francisco, as follows:
I am interested in what provisions, if any, have been made for the
Agua Caliente Indians of Palm Springs, California, in the Guard-
i1anship-Conservatorship Code, with reference, in particular, to 25
USCA Sectlon 954 dealing with the above Band of Mission Indians,
The text of 25 U,S.C. Section 954 is included in Exhibit 3 attached to
this supplement. Since Section 954 imposes special rules when a guard-
jan or conservator is appointed under California law for a member of the
Agua Caliente Band, the staff proposes an explicit statutory acknowledg-
ment of the supremacy of federal law on such matters. Although proposed
Section 2112 states the obvious, it may alert the practitioner to the

existence of federal provisions where Indians are concerned.

§ 2356, Limitations on application of chapter

Proposed Section 2356, as it currently appears in the draft stat-
ute, contains two subdivisions. Subdivision (a), continuing a portion

of existing Probate Code Sections 1500 and 1851, forbids involuntary
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civil mental health treatment for a conservatee other than under the
Lanterman-Petris-Short Act. Subdivision (b), which is new, preserves
the effect of an otherwise valid living will made by the conservatee
under the Natural Death Act.

The staff has revised proposed Section 2356 (attached to this
supplement as Exhibit 4) to redesignate subdivision (b) (living will) as
subdivision (e) and to add subdivisions (b), (¢), and (d). The three
new subdivisions proposed by the staff are to ensure that the power of a
guardian or conservator to consent to medical treatment for the ward or
conservatee as provided in proposed Sections 2353-2355 and 2357 does not
include a general power to consent to the administration of experimental
drugs or convulsive treatment for the ward or conservatee, or to consent
to sterilization of the ward or conservatee., These matters are governed
by specific provisions of the Health and Safety Code and the Welfare and
Inatitutions Code and include appropriate procedural protections for the
patient. In Guardianship of Tulley, 83 Cal. App.3d 698,  Cal. Rptr.
____ (1978), the court held that a guardian had no general power to
consent to sterilization of a braln-damaged ward except as specifically
provided in the Welfare and Institutions Code; such an "awesome power"
must be founded on explicit statutory authorization. Accord, Guardian-
ship of Kemp, 43 Cal. App.3d 758, 118 Cal. Rptr. 64, 74 A.L.R.3d 1202
(1974). The staff is of the view that this is sound policy and that our
statute should codify this rule and extend it to the adwinistration of
experimental drugs and convulsive treatment as well., (The staff has
also redrafted the lead line to the section to comprehend the broader

subject matter.)

Respectfully submitted,

Robert J, Murphy III
Staff Counsel
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First Supplement F-30.300
Memorandum 78-43

Exhibit 1
Staff Draft

§ 1472, Compensation of mandatory court-appointed counsel

1472. (a) 1f a person is furnished legal counsel under Section
1471:

(1} The court shall, upon conclusion of the matter, fix a reason—
able sum for cowpensation and expenses of counsel and shall make a de-
termination of the person's ablility to pay all or a portion of such sum.

(2) If the court determines that the person has the ability to pay
all or a portion of such sum, the court shall order the conservator of
the estate or, if none, the person to pay in such installments and in
such manner as the court determines to be reasonable and compatible with
the person's financial ability.

(3) In a proceeding under Chapter 3 (comuencing with Section 3100)
of Part 6 for court autherization of a proposed transaction involving
community or homestead property, the court may order payment out of the
proceeds of the transaction.

{4) 1f a conservator is not appointed for the proposed conservatee,
execution may be issued on the order in the same manner as on a judgment
in a civil action.

(b) If the court determines that a person furnished private counsel
under Section 1471 lacks the ability to pay all or a portion of the sum
determined under paragraph (1) of subdivision {a), the county shall pay
such sum to the private counsel to the extent the court determines the
person is unable to pay.

(c) The payment ordered by the court under subdivision (a} shall be
made to the county if the public defender has been appointed or if
private counsel has been appointed to perform the duties of the public
defender and the county has compensated such counsel. In the case of
other court-appointed coumsel, the payment shall be made to such coun-
sel.

Comment. Section 1472 applies only where legal counsel is appoint-
ed under Section 1471. The section continues the substance of the third
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paragraph of former Section 2006, with the addition of paragraph (3) of
subdivision (a)}.

Section 1472 does not refer to the person's "present" ability to
pay as did former Section 2006, This omission permits the court to
order payment if the person furnished counsel has ability to pay later.
This change is consistent with the 1978 amendments to comparable provi-
sions in Penal Code Section %87.8% and Government Code Sectiom 27712,
[SB 1307.]

Subdivision {b) supersedes former Section 2007 which authorized a
county without a public defender to compensate court—appointed counsel.
Subdivision (b) applies to all counties and requires payment by the
county to the extent the court determines that the person for whom
counsel was appointed is unable to pay.

[lote. The provisions of subdivision (b) are added to existing law
by AB 3782, ©Neither AB 3782 nor SB 1807 (referred to in the Comment)
has been signed by the Governor as of September 6, 1978.]
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First Supplement F-30. 300
Memorandum 78-43

Exhibit 2
Staff Draft

§ 2112. Application of federal Indian law

2112, With respect to a guardianship or conservatorship proceed-
ings to which Title 25, United States Code, applies, the provisions of
that title supersede the provisions of this division to the extent

inconsistent with this division.

Comment. Section 2112 is new and recognizes that, with respect to
Indians subject to federal supervision, there are a number of provisions
of federal law which concern guardianship or conservatorship and way be
inconsistent with the provisions of this division. See, e.g., 25 U.S.C.
§§ 379 (approval of Secretary of Interior required for certain convey-
ances by guardian or minor heir of deceased Indian}, 9534 (special rules
applicable to guardian or comservator of member of Agua Caliente Band of
Palm Springs, California).



First Supplement F-30.300
Memorandum 7843

Exhiblt 3

ACUA CALIENTE (PALM SPRINGS) RESERVATION OF
CALIFORNIA: EQUALIZATION OF ALLOTMENTS

§ 954, Powers and datles of guardlans—Appolntment and continu-
ance In office; notles to Secretary of state court procesdlings; appear-
ANCE .

{a} No guardizn or other fiduclary shall be appointed under State law
for the estata of any member of the band, or contoued je office, except
with approval af the Seeretary: Provided, That no congervator for any
member of the band shall be appointed under Siate law or continued
in office after the effectlve date of this Act, unltess the individual In-
diap comcerned, with the approval of the Eecretary, personally petitions
for the appointment or continurtion of such appointment. The Secre-
tary shall be given uotite of all precesdings .In the Stats court with re-
gpect to the estate of any member of the band which is Delng ad-
minjstered, and he may at any tims appear as a party In such procead-
tngs, ané may oxercive all righis eccorded to a party uader State
law.

Maapgement and dispesitlon of frust property wad propecty subject to restrle-

tlens aguinst séienation br guardlans, conservators, or tiduciaries;
approved activities; approval of nctividles

(b) Ne¢ guardisn, conmervator or other {ldueiary appointed under
State law shall, in his officla) sapaclty, participaie la the mansgement or

dispositien of any property or interest therein which is held in trusl-hy
the Unlted States for a member of the band or iy subiect to restric.
tlons against allenatlon imposed by the laws of the Tnlied States, ex-
ecute or mpprava ary use, expeaditure, Investment, deposlt, or dis.
positlen sf such property or interest therein, or proceeds therefrom, or-
recelve any fee or other compensstion for services hereafter pertformed.
with respect to ruth property or interest therein. Tha provislons of thiy
subzection shall not preclude amy such person, irv his private capaelty,..
from partleipating in the mankgement or disposition of puch property:
or interest therein wlih the specifie upproval eof the Becretary of the
Interlor. Actlong with respect to the use, expenditure, investment::
deposit, or disposition of such property or intereats therein, or proceeds:
therefrom, ahal! be vaild and offfcacious in all respects withoui par-
ticipatlon of affirmation by any guordian, conzervator, or other fiduelary”
appointed vnder Stale law. B

Reports by guardinmur fallare orF refuusl 1o report) fraadulent, cepriclosn,
arkitrary or grossly sFroncony reporiar pronecatisng mppropriate rellef °

{e} The Seerstary, =t any tlme, mey reguire any guardinn, con-.
sorvator, or other ftiducizry appolnted under State Jaw for & member of
the band to submit & full and complete report concerning his handling.
of the estats durlng the preceding elx vears. II any person or entlty

 required to do 3o by the Secretary faila or refuses t¢ so repoert, or, i
having reported, the Becretary eoncludas that apy attion econnetted
therewlth ts fraasduelent, or capriclous or arbltrary or 8o gressly ar-
roneons ag necessarliy to haply bad falth, he may request the Attorney
General to cause an sction to be brought in the name of the United
ftates In the United [tsten Disirict Court for ihe Central Disirict of
Celiforniz ot in any such district court having juriadiction over the
person, or persons, &nd pubject metter, for such relin? ss may be BPPpTO--
priate, and waid courts are. hereby granted jurledicilon to hear and de
terming such metlon.
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Dieklwsry v Suerctary of meney or peoperiy at termalration of
Ldueinrey relplsaskip

{d} The Secretary may require any mongy or properiy in the pos--
aesrlon of a fiduelary of the time the ilduetary relaticsship I8 terminated,
or which 15 raeoversd purduant !¢ sectlons $61-268 of this title, to be
delivered to him io be bheld in frost for ihe individual indian con-
‘cerned. .

e and Alaposition £ 7 oier o propecty heid io iruat by United Staies By the
Keceetmey; comsent Gf competent Iundiang Jeterminziion »f ¢ompetencr]
appllealilly of Admtalstrativy Frecedurs Actt time and place of hearing:
Jodizted meviows

ie) Urnder sech seguintions ns %o ghalt provide, and with the con-
aent o! the jegividua! Indizn concerned, nples: the Secrelary delermlines
guch Indlan ¢ be neempstent by resson of minerity er otherwise, in
which case suck veaarmt shz)l act Do required, the Seorelary may use,
adyvanes, cxpend, exchange, dopeslt, dlspoze of, invest and relnvest, in

Ah¥ 1GADRer 3ad TOT ALY PUTHGAe, an¥ mendy ¢t other properly held by

the United Statex in irupt for such indiap. The Decrstary shall make no

deiermlvaiion that on sduit Yndian is incompotent except alter aceording
him an opportvalty to be heard upon remsonable notles, In acoord-
ance with tho previelope of the Admielsirative Proczdure Act, Tinless
the Indlan atherwlse rgress, the heuavirg shail he held in the State of

Californla within eixty daye of the dule of poilce. & person aggrieved

by » determicaiien of jagompelerey made by the Secrstary shall be en-

titiad to judicie]l reviow of such deterwinalion ln accordance with esec

tlons T01-T08 of ¥itle F.

CAgilerdnr of i Dacrviney nafler ofher previcteny uaalilveted

it: Nothing hesofn aghail be doemed o Mt sny methority possessed
by the Beecretary upider avy other provislone of iaw.
Ad amcaded Pob. L. #0587, Oci. 17, 12568, 52 Stat. 1164,

BRagoreness &3 Tax?® The offoctive dote  brud. or eoutinpned B office as gunrdinn
of this Asxt, relerred $o in subaee. f6), ta i Lhe eslate. and provsiecus reguiring
t? JAate of enactment of Tphe i S5-350,  the Secretary to he given pothe u!‘ ninte
whith wus spproved Sepd, 21, 1050 entTt proveeding inveiving the estate of

The Admindatraciva rovednues Act, fe- Any momhber of the hpned and power to
ferced to do aunbese, dk, In clussified Giv appear i ruch procepdlage. for provl.
section 551 et seqg. of LHle &, Govermanent  wions cegulring (e Rercetery te request
Creanfzation and Emplovees. the appotatiueut of & punrdlen of the ea-

Asnenilment. Subaec, (m). PobJ.  trte of mbiaor aliottess ad 0dult allot-
90597  aubetituted provizteus reguiring  Peer needing Sesistanse
the Hecratary o gpurove sy goacdian Suhsece. {bi-(f}). Puh L, BO-567 ndded
o oiher IAuclnry ai};mtnteﬂ under ptate  eprbuecs. {b)—{f)
Inw for the estalc of any nember of the
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First Supplement ¥-30.300
Memorandum 78-43

Exhibit 4
Staff Draft

§ 2356, Limitations on application of chapter

2356. (a) Ho conservatee shall be placed in a mental health treat-
ment facility under the provisions of this division against the conser-
vatee's will. Involuntary civil mental health treatment for a comnserva-
tee shall be obtalned only pursuant to Chapter 2 (commencing with Sec-
tion 5150) or Chapter 3 (commencing with Section 5350) of Part | of
Division 5 of the Welfare and Institutions Code. The Director of
llental Health shall adopt and issue regulations defining "mental health
treatment facility" for the purposes of this subdivision.

(b) An experimental drug as defined in Section 26668 of the Health
and Safety Code may be prescribed for or administered te g ward or con-
servatee only as provided in Article 4 (commencing with Section 26668)
of Chapter 6 of Division 21 of the Health and Safety Code.

{c) Convulsive treatment as defined in Section 5325 of the Welfare
and Institutions Code may be performed onm a ward or conservatee only as
provided in Article 7 {commencing with Section 5325) of Chapter 2 of
Part 1 of Division 5 of the Welfare and Institutions Cede.

{d) A ward or conservatee may be sterilized only as provided in
Section 7254 of the Welfare and Institutions Code.

{e) The provisions of this chapter are subject to any valid and
effective directive of the conservatee under Chapter 3.9 (commencing
with Section 7185} of Part 1 of Division 7 of the lealth and Safety Code
(Natural Death Act).

Comment. Subdivision {a) of Section 2356 centinues the substance
of the second paragraph of former Sections 1500 and 1851, respectively.

Subdivisiens (b)-(d) are new and make clear that the provisions of
other codes relating to highly intrusive forms of wmedical treatment are
the only provisions under which such treatment may be authorized for a
ward or conservatee, thus assuring that the procedural safeguards
contained in those provisions will be applied. Subdivision {d) is
consistent with Guardianship of Tulley, 83 Cal. App.3d 698, Cal.

Rptr. (1978}, and Guardianship of Kemp, 43 Cal. App.3d 758, 118 Cal,
Rptr. 64, 74 A.L.R.3d 1202 (1974).
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Subdivision f(e) is new.

CROSS-REFERLNCES

Definitions
Conservator, § 2350
Guardian, § 2350
Removal of conservator for failure to comply with subdivision {a),
§ 2650(g)

Wiote. Section 2356 has been revised to limit subdivision {a) to a
conservatee as proposed by Assembly Bill 3122 {to the Governor on
August 28, 1978), and to add subdivisions (b) though {(d). Should sub-
division (a) also apply to wards who are 14 years of age or older?
Should Section 2650(g) be revised to apply to all of Section 23567 Nate
that there is no requirement that the meaning of "eivil nental health
treatment” be established by regulation.



