F-130, 300 8/22/78
Memorandum 78-43

Subject: Study F-30,300 - Guardianship~Conservatorship Revision
(Review of BRedrafted Statute)

BACKGROUND

Attached 1s the final redraft of the proposed Guardianship—Con;
servatorship Law. The draft is complete except for three portions
{noted below) which are still under study by the Commission. We do not
plan to reproduce another version of the prdposed legislation. We will
supplement this version with revisions of individual sections éhould
that be necessary. Accordingly, we are giving you this last chance to
suggest your substantive revisions at the September meeting and request
that you mark your editorial revisions om the proposed 1egislation to
turn in to the staff at the meeting sc¢ they can be taken into account
when the proposed legislation is put together for sending to the Legis-
lative Counsel and the printer. After the meeting, we will assemble a
complete copy of the proposed legislation and send you a copy.

The proposed legislation is comﬁlete except for the following:

(1) The provisions relating to the effect of appointment of a

conservator and the court determinations of the conservatee's capacity

are not included. We are preparing a separate memorandum for the Sep-
tember meeting on this subject. Memorandum 78-56 will contain a draft
of proposed legislation suggested by the staff on this subject. This
draft will be revised to reflect the decisions at the September meeting
and Inserted in the proposed legislation. We will make the necessary
conforming changes in the remainder of the proposed legislation to
reflect the decisions at the September meeting on Memorandum 78-56.

(2} The special procedure for authorization for medical treatment

of an adult not having a conservator of the person will also be the

subject of a separate memorandum prepared for the September meeting.
Memorandum 78-57 will discuss this problem and will include a staff
draft of proposed provisions. We will make the changes in the proposed
provisiﬁns to reflect decisions at the September meeting and insert them
in the attached draft.

(3) The provisions relating to community and homestead property

have been discussed by the Commission but these provisions will be

presented in a separate memorandum prépared for the September meeting--
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Memorandum 78-58--which will have this portion of the proposed legis-
lation attached. This portion too will be revised to reflect decisions
at the September meeting and inserted in the attached draft.

We are hopeful that the entire draft statute, including the three
portions referred to above, can be covered and necessary decisions made
at the-Septémber meeting so that only those individual sections, if any,
requiring fu?ther reviéw will need to be considered by the Commission
before we!pfint our reporf. The Commission will, of course, give fur-
ther consiﬁeration to the proposed lggislétion when it reviews the
comments we hope to recéive on our pfiuted report. ] _

We expeét'to be ablé to provide you with a draft of the preliminary
portion‘cf the recommendaﬁion for review at the October méeting. We are
hopéfﬁl that the-printed report will be available early in January so
" that it can be distributed for review befo:é the proposed legislation is
considered Bj legislafiﬁe committees. - o

" We also hope to be able to provide you with the entire draft of the
conforming revisions (in draft form prepafed by the Legislative Counsel)
in time for the November meéting 50 thét any needed changes can be made
before the éoﬁforming:revisions bill ig introduced and the report print-
" ed,

STAFF COMMENTS ON ATTACHED DRAFT

We note below various matters for your special attention. We have

not noted every editorial or techmical revision we have made. We are
hopeful that you will take this one last opportunity (before we send the
material to the printer) to review the entire attached draff.'

“In preparing the report for the printer, we plan to delete some
. discussion’ in the Comments to the new sections which expiéinsrwhy
certain provisions of existing law have not been continued. We will
.insert. these deleted portions in thé Comments to the repealed sections.
We do notiplan to delete portions of Comments to new sections that are
uzeful in determining the source of the new section or ‘in determining

the meaning of the new section.

§ 1424, Interested person

This is a new éectién. The substance of this section was approved

at the last meeting. The Comment is new.
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§ 1452. Trial by jury

In response to a question on a draft turned in at the last neeting,
Wwe added a paragraph to the Comment to Section 1452 stating that there
is no constitutional right to a jury trial in probate proceedings;
including guardianship and conservatorship proceedings. This is based
on case holdings and a recent law review article. However, after fur-~
ther consideration, we would like to omit this discussion of the consti-
tutional issue. We cannot predict what the courts will hold in the

future, and the discussion is not essential to the section.

§ 1501. Uomination of guardian as to particular property

_ This section has been substantially revised as a result of the
discussion at the last meeting. The Comment should be read as well as
the text of the section.

§ 1512, Amendment of petition to disclose newly discovered proceed-
- ing affecting custody

This section has been revised along the lines suggested at the last

meeting.

§ 1513. Investigation and report by court-designated officer

The last sentence of this section has been revised to insert
", held after such notice as the court may require,'.
The staff suggests that subdivision (c) be revised to substitute

"the court may make an order” for "the court shall make an order”.

§ 1821. Contents of petition

This section wili require adjustment to reflect the decisions made
in connection with Section 1835 (determination of extent of capacity of
conservatee).

Paragréph {3) of subdivision (f) has been revised and should be
reviewed in comnection with revised Section 2355.

Paragraph (g) has been revised to add the portion after "is not

willing to attend the hearing on the petition,".

§ 1825. Attendance of proposed conservatee at hearing

Parégraphr(B) of subdivision (a) has been revised to reflect the

discussion at the last meeting and should be read with care.
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§ 1826, Information to proposed conservatee by court investigator;
investigation and report

Subdivisions (g), (h), and (1) have been revised and should be read

with care.

§ 1827. 'Law and procedure applicable to hearing

Subdivision’ (a) has been revised to make clear that a right to a
jury trial exiéts on the matter of the establlshment of the conser-
vatorship.” Subdivision (a) does not apply to the determlnation of the
person who is to be appointed as conservator or to the determination of
the capacity of the conservatee 1f the jury determines that the proposed
conservatee is a persun for whom a conservatorshlp can be established.

Subdivision (b} is new and is taken from,Assemblyﬁan Lantermah's
bill. We-are not sure how the provision will work and it merits dis-

cussion by. thei Commission.

§ 1828. TIuformation to proposed conservatee by court

We have. deléted references to the: conservatee 5 capacity to make a
conveyance or contract or give consent to medlcal treatment from para-
graph (2) of subdivision {a) and have added paragraph (4) which is new.

In subdivision (b) we have revised the language to substltute the

language which appears in the subdivision for the former language the

roposed conéervatee's opinion corncerning the appointment.™
prop p E P

§ 1835, Determinlng extent of conserva*ee S capacity
. We’ plan to prepare a separate memorandum on the problems presented
by this section. ' ‘ 7
We have, however, revised subdivision (b) to reflect decisions made

. at the last meeting.” - - - .- "~ [

§ 1850.° Court review af-eonServatorship

Subdivision (b) has been added to this section by the staff. In
view of Section 1851 (visitation and findings by court investigator),
the staff does not believe that this Eﬂapter is workable as a practical

matter in the cases described in subdivision (B).

§ 1851. Vigitation and findings by ccurt Investigator

The last sentence of subdivision (a)‘has been added pursuant to the
Commission dec151on at the July meetlng. | |

In redponse to a suggestion by Cemmissioner M111er, we have added
the last sentence to subdivision (b). Should copies of the report be

available to other persoms in addition to the conservator?
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§ 1852. DNotification of counsel; representation of conservatee at
"hearing ' 7
The staff has retained this section because it adds sdmething to

Section 1471 (mandatory appointment of‘legal counsel), and we believe
‘the section is better located here than compiled in Section 1471,
However, this is a decision that should be reviewed by the Commission.
§ 1853.. Failure to locate béﬁServatee; removal of conservator on

fallure to produce conservatee; petition to appoint new
conservator

We have added the last sentence to subdivision (b}.

§ 1860. When conservatorship terminates
Subdivision (b} is added to Section 1860 to reflect the decision

made at the July meeting. However, having given the matter further

consideration, the staff recommends that this subdivision be deleted and

instead Section 1860 be revised to read:

1860. (a) A conservatorship continues until terminated by the
death of the conservatee or by order of the court. S

(b) If a conservatorship is established for the person of a
‘married minor, the conservatorship does not terminate if the mar-
riage is dissolved or is adjudged a nullity.

The staff makes this recommended change because we believe it will

be waste of court time and uinecessary expense to terminate the existing

conservatorship, establish a: guardianship” for the remainder of the
minority of the former conservatee, and. then have to go through the
procedure of again establishing a conservatorship. We believe that any
lack of consistency of concepts in the ﬁ;aft yith respect to:fetaining a
conservatorship fq; ; married minor whose qarr}agg is adjudged a_pullity
(but not permitting the establishment of a conservatorship for such a
minor--See Section 1800) is far offset by the practical benefits of the

staff proposal.

§ 1863. Hearing and judgment

. We have added "other interested person" to subdivision (a).

§ 210l. Relationship confidential and subject te law of trusts

The Comment to this section has been expanded.



§ 2103, Effect of court authorization, approval, or confirmation

The second sentence of this section has been revised to reflect the

Commission decision at the last meetingi

§ 2108. Additional powers and duties granted guardian nominated by will

This section has been revised to reflect the change from the exist—
ing appointment scheme to the new nomination scheme for guardians. The
Commission previously determined that this section, should apply only to
a guardian appointed in a will. B B

Should the will also be permitted to dispense Wifh'the'tequirement
that the guardian make periodie:accountings_to,the;eourt?

This section and the Comment should be studied with care.

§ 2109. Powers and duties of guardian as to particular property: allo-
cation of duties between guardians; instructions from court

This is basically a new section. The sectlon and Comment should be

studied with care. Subdivision (a) is a new proposal by the staff and

is drawn from subdivision (b) of Section 2197 (powers and duties of
guardian of nonresident) We’ believe that this subdivision Is useful
and should be included in the proposed statute. Subdivision (b) re-
flects the decisione_made at the Juiy meeting:

§ 2111. Transfer of conveyance.of property pursuant to court order

This 1s a new section which generalizes specific provisions of the

prior draft. Read. the section and Comment with care.

§ 2250. Appointment '

“We have added a reduirement of “five days" notice and required that
notice be-‘pETsonally“deiivered“ for the former requirement that "notice

shall be given®.
§ 2252. Powers and duties
The introductory portion of this section formerly included the

phrase "subject to Sections 2253 and 2254." We have deleted this
phrase and have teplaced it by a new subdivision (b) Which we believe

states the. intent of the former language in a clearer manner. .

§ 2253, Change of conservatee's residence generally

We have redrafted this section in accord with decisions made at the
last meeting. The significant revisions are found in subdivisions (d)
and (e).
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§ 2254. Removal of conservatee from residence in case of emergency
or with conservatee's consent for medical treatment

The standard for what constitutes a medical emergency in this
section is far too limiting. The section precludes removal from the
place of residence unless the conservatee "has a medical condition which
presénts an immediate threat to the temporary conservatee's physical
survival." It should be noted that if the case does not satisfy this
requirement there will be a delay of seven days under Section 2253
before an order is obtained permitting the removal for medical treat-
ment .,

The staff suggests that Section 2254 be revised to adopt language
found in Senate Bill 734 (defining “emergency medical care™ for the
purpose of providing protection from liability to persons providing
services in a general acute care hospital emergency department.

We suggest that the second sentence of subdivision (a) of Section
2254 be revised to read:

For the purposes of this section, an emergency exists if the

temporary conservatee’s place of residence is unfit for habitation

or if the temporary conservatee has a medical coundition which
presents an femediate threat to the temporary eonservatee's

physieal survival , if not immediately diagnosed and treated, would
lead to serious physical or mental disability or death .

The staff suggests that the same language be used uniformly throughout
the statute to describe emergency medical care. The change' made in
existing law by Senate Bill 734 is to substitute “would" for "could",
thus greatly strengthening the protection the language gives the tem-

porary conservatee if it is adopted for use in the statute.

§ 2257, Termination _
In paragraph (1) of subdivision (a), we have added “the temporary

guardian or conservator acquires notice that'.

§ 2321, Waiver of bond by conservatee

We have added ", having sufficient capacity to do so,".

§ 2324. HNominated guardian

We have revised this section to teflect the change from the ap-

pointment to the nomination system for guardians. Note that the person



making the nomination must waive tHeé filing of the bond whereas under
the former provision norbond was required for an appointed guardian.
Section 2324 is similar in concept to Section 2321 (waiver of bond by
conservatee).

§ 2334.  Insufficiency of sureties; order for further security or
; - new bond

-, In subdivision (e) we have substituted ''the petition alleges facts
showing that the guardian or conservator is failing to use ordinary care

1"

and diligence in the management of the estate' for "it is alleped on
oath, that the guardian or conservator is wasting the property of the

estate. "

§ 2352, Residence and domicile of ward or consernatee

We have added “and domlcile” in subdivision {a) and subdivision (b)

to pick up améndments to be made by Assemblyman Lanterman's bill, We
assume the effect of these amendments 1s that the ward or conservatee

can be taken out of state so long as there is no change of domicile.

§ 2355, Medical treatment of conservatee adjudicated to lack capacity
' tg give iﬂformed consent

This section has- been revised to reflect decisions made -at -the last
meeting Hote that the Comment states that subdivision {bY does not
limit the authority of the court under Section 235? '

§ 2356. Involuntary civil mental health treatment; “latural Death Act

We have revised this sectlon to pick up the amendments proposed by
Assemblyman Lanterman s bill An important policy issue is presented:
Should subdivision {a) also .apply to a ward and, if so, what age should
te the breaking point for application of the subdivision?' The last
sentence of_subdivision (a) 1s new from the Lanterman bill. Wote that
‘there '1s no requirement that "“involuntary civil mental health treatment”

be defined by regulation and the meaning of that term 18 uncertain.

§ 2357. Court ordered medical treatment

This section has been revised to reflect decisions at the last
meeting. We have added a reference to Section 2252 . (temporary guardian

or conservator) in subdivision (b).



§ 2401. Duty to manage cstate using ordinary care and dilipence

We have added a sentence to the Comment indicating that a profes-
sional guardian or conservator is held to a greater standard of care

than a lay guardian or conservator.

§ 2403. Instructions from or approval by court

Note the last sentence of the Comment.

§ 2405. Submitting disputed claim to commissioner, judge pro
tempore, or probate judge for summary determination

Section 2405 is a new provision, based on Section 718, which the
Commission at the July meeting requested the staff to draft for in-
clusion in the statute. Section 2405 picks up what the staff believes
is the portion of Section 718 that is useful In the case of a guardian-

ship or conservatorship.

§ 2406, Submitting dispute to arbitration
Section 2406 is a new provision suggested by the staff and not
‘previously considered by the Commission. Should there be a provision

requiring a petition for approval and notice thereof in this section?

§ 2420. Support, maintenance, and education

In subdivision (c), the staff has substituted_“, and the payments

~ are supported by proper vouchers or other proof satisfactory to the
court,” for ", and it is made to appear to the satisfaction of the court
by proper vouchers or other proof,'.

The staff strongly urges the Commission to delete the reference to
Section 2230 of the Civil Code from subdivision (d). The'reason for the
inclusion of this referénce'is iﬁdicéi?d in the last paragréph of the
Comment:. Howévef; tﬁe requirement-ofvfair dealing is a general require-
ment and we do not Eelieve that subdivision (d) éhould be singled out as
a provision in which to insert a special reference to Civil Code Section
2230. We would prefer to treat the matter in the Comment to Section
2101 (relationship confidential and subject to law of trusts) and have
included the substance of the last paragraph of the Comment to Sectlon
2420 in the Comment to Section 210l. Accordiogly, the staff suggests
that the reference to Section 2230 be deleted from the text of Section

2420 and that the last paragraph of the Comment to Section 2420 also be
deleted.



§ 2422. Order authorizing support notwithstanding third party liable

Subdivision (b) has been added to this section by the staff.

§ 2450. Extent of court supervision

The second paragraph of the Comment is added.

§ 2455. Deposit of securities in securities depository

The Commission requested further information concerning securities

deposits. This information is provided in Exhibic 1 attached

§ 2459, Life insurance; medlcal, retirement, and other plans and
benefits’

The staff has revised this section to limit subdivision (b) to a
conservatorship and to add subdiv151on {e}. Subdivision (e) is ex-

plained in the Comment to the section.

§ 2462. Representation in actions and proceedings

Commissioner Miller sugpested revision of Section 2462 somewhat
along the following lines but the staff has not included this revision

in the redrafted statute:

2462. (a) Subject to Section 2463, unless another person is
appointed for that purpose, the guardian or conservator may:

(1) Institute and maintain actions and proceedings for the
benefit of the ward or conservatee or the estate.

{2) Defend actions and proceedings against the ward or con-
servatee or the estate.

(3) Intervene or otherwise appear in actions and proceedings
to protect the interests of the ward or " conservatee or estate.

(h) Nothing in this Section prevents the guardian or conser-~
vator, with court approval from appearing in any action or pro-
ceeding where another person has been appointed for the purpose of
bringing the action or proceeding if the court in which the guard-
1dhship or conservatorship of tlie estate proceeding is pending
determines that such appearance is necessary to protect the Inter-
est of the ward or conservatee or the estate.

The staff does not congider paragraph (3). of subdivision (a) to be
necessary and believes that it is: bad policy to permit, as permitted by
subdivision (b), the estate to support two different persons bringing or

defending an actioen,

§§:2500 et seq~--Compromise of Claims and Actions

We have retained ‘the word "approval” in comnection with the com-
promise of claims and actions and extension, renewal, or medification of
obligations. "Approval” of compromises 1is traditional and permits the

compromise to be executed subject to court approval.
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§§ 2520-2528. Conveyance or Transfer of Property Claimed to Belong
to Ward or Conservatee or Other Person

We have collected in these provisions the provisions relating to
conveyances or transfers of property claimed to belong to the ward or
conservatee or another. We have expanded existing law to include the
situation where the ward or conservatee claims property held by another.
Note the wvarious procedural protections provided in Sections 2524, 2525,
and 2526, We have extended these protections to the case where the
petition requests an order authorizing or requiriﬁg a conveyance or

transfer to complete a contract. These provisions are new and should be

read with care.

§ 2570. Authority to invest generally: petition; hearing; order

We have consolidated two of the sections of the former draft in

this one section to simplify the chapter.

§ 2571. Purchase of home for ward or conservatee or dependents

We have added “under Section 2570" to pick up the notice require-

ment of Section 2570 and the procedure specified in that section.

§ 2580. Petition for approval of proposed action

At the last meeting, several expert advisers suggested that the
inability to change the conservatee's will would-prevent proper estate
planning. The staff and members of the Commission resisted any grant of
authority to change the conservatee's will oun the ground that such a
proposal would not be acceptable to the Legislﬁture and would present
practical probléms of proof of a will executed by the coﬁservator_on
behalf of the comnservatee. _ 7

The staff has given this matter further consideration. We have
noted that the Staﬁutory provisions governing inter wivos and testa-
mentary trusts provide authority for modifying a trust instrument
(including a will) in order to qualify the decedent's estate for the
charitable estate tax deduction permitted by federal law. See Probate
Code Section 1138.1¢(13). "Trust" is defined in Section 1138 to mean "a
written voluntary express trust, with additions thereto, whether created
by will or other than by will which is entirely administered or to be

administered in this state.”
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The staff is not expert on tax law, but we suggest.for cbnsidera—
_ tion of the Commiséion and our expert advisers that the following sub-
division be added to Section 2580:

(c) A petition filed under-this article may include a request
for an order of the court authorizing or directing the conservator

to execute on behalf of the conservatee am instrument modifying the
will of the conservatee in the manrer required to qualify the
estate upon the death of the conservatee for the charitable estate
"tax deduction permitted by federal law, including the addition of
mandatory governing instrument requirements for a charitable re-
mainder trust as required by final regulations and rulings of the
United States Internal Revenue Service, in any case in which all
persons in being who may take under the will or their. guardians or
conservators have submitted written agreement to the proposed
modification. Upon execution of the instrument as authorized or
directed by the court, the conservatee's will is modified to the
ektent provided in the instrument.

Comment. Subdivision (c¢) is included to permit modification

of the conservatee's will In connection with an estate plan under

" this‘article in order to qualify the estate upon the death of the

+ conservatee for the charitable estate tax deduction permitted by
federal law. The subdivision is analogous to paragraph (13) of
subdivision (a) of Section 1138 (inter vivos and other trusts).

§ 2583, Circumstances considered in detefmining_wﬁetﬁef to approve
proposed action - ‘ N

- Subdivision- {f}) should. be examined. to determine that it is satis-

factory,

§ 2586. Production of conservatee's will and other relevant estate
plan documents . - - : B

-This section has been redrafted to make it easier to understand.
The definition in subdivision (a} is comparable to subdivision (f) of
Section 2583.

Special attention should be given to - the last two paragraphs of the

Comment which.are new.

'§ 2595, Effect of article

Note the last senterice of the Comment.

§ 2610. Filing inventofg and appraisement o
VThis section has been substantially revised to reflect the sug-

gestions made at the last meeting.
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§ 2614. Objections to appraisals

This section requires only 10 days of notice of objections to
appraisals. However, this time appears adequate under the circumstances.
Giving greater notice would cause additional delay in hearing objections

to the inventory and appraisment.

§ 2620. Presentation of account for settlement and allowance

This section is revised to reflect decisions made at the last

meeting.

§ 2622, Objections to acecount

Section 2622 does not specify the time for filing objections.
Existing practice is that the objections may be filed at or before the
hearing on the account. Likewise, Sectlon 2622 does not specify the
manner of notice or the extent to which notice of objections is re-
quired. Existing practice is to give noticé to the petitioner (the
guardian or conservator). The staff does not recommend any changes in

Section 2622, but we note these matters for vour consideration.

§ 2623. Compensation and expenses of guardlan or conservator

We have substituted "incurred in the exercise of the powers and the
performance of the duties of the guardian or conservator" for "incurred
in the execution of the trust.” The Commission wanted something Substi-
tuted for the latter language. Is the .substitution satisfactory? In

‘this connection, see the last portion of the Comment to the settion.

§ 2625. Review of sales, purchases, and other transactions

As the Commission directed at the last meeting, the staff has
revised the proposed legislation to insert, where appropriate, the
requirement ‘when authorized by order of the court." There will be
cases where the required advance authorization for a transaction is not
‘approved and the statute, like existing law, is silent on this matter.
Accordingly, we propose to add the second paragraph to the Comment to
Section 2625 to point out that a court may approve and confirm a trans-
actien that required court authorization which was not obtainéd. We

consider this Comment important and sugpest that you read it with care.

§ 2640, Petition by guardian or conservator of estate

Note the sécond paragraph of the Comment to this section. Refer-
ence is made te this portion of the Comment in other Comments where

appropriate.
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§ 2643. Order authorizing periodic payments of compensation to guard-
" ian or conservator-or attorney

You should read with care the secound paragraph of the Comment to
this section. The staff has removed the limitation that periodic pay-
ments could not be made to the attorney for the guardian or conservator
of the person., Upon further consideration, we conclude that the limi-
tatiqn cqmplicates the section and might preclude periodic payments that
would be justified in a case where periodic services are rendered. _He
believe that the court can be relied on not to make an order uuder this

section In a case Where the order would not be appropriate.

8 264# Contingent fee contract with attormey

Should this section permit execytion of the contract by the guard-
ian or conservator and the. attorney and then presentation of the con-

tract for court 'approval’?

§ 2654, Surrendet of estate and suspension of powers pending hearing
The staff hag' added subdivision (b) to this section. If this

provision is approved, the staff plans to add a similar provision to
. subdivision ﬁg) of Section 2334. . Perhaps a general provision along
..these lines shopld be added to the provisions relating to temporary

guardians and conservators and the specific ones omitted.

§ 2660. - Resiprnation of puardian' or conservator

This section has been revised along the lines suggested at the last

meeting.

§ 2700. Request for special notice

We belisve this sectiomn and the Comment are in good shape. How-
ever, you should study the section and the Comment to determine if. it is
satisfactory. + See the second paragraph of the Comment.

As requested at the last meeting, we have combined the. request for
notice of the filing of the inventory and appraisement with-the other
matters YTisted in Section 2700 and eliminated the special section that

formerly dealt with the inventory and appraisement.

§ 2750. Appeéiable orders

We believe this section and the Comment are in good shape. How-

‘ever, you should study the section and Comment to determine if it 1=

satisfactory.
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§ 2803, Contents of petition

At the last meeting, it was suggested that the petition might be
required to list all claims against the guardiam or comservator, the
ward or conservatee or the estate. Note that subdiwvision (j) requires
only a statement whether there 1s any pending action in this state. The
provisions of Section 2803 are drawn from the transfer-of-trust-assets-
out-of-state provisions. Tote that Section 2804 requires notice of
hearing to be given to each person required to be listed in the peti-
tion. Section 2805 permits a creditor to object to the transfer if he
acquires knowledge of 1t. We believe it might be quite burdensome to
require a listing of all creditors and a notice to each, but this is a
policy issue for determination by the Commission. The existing law
governing transfer of proceedings out of the state requires notice only
to the foreign guardian or conservator, the ward or conservatee, the
California guardian or conservator, and the spouse and relatives of the

ward or conservatee.

§ 3700 et seq. Personal Property of Absentees

At the last meeting, the Commission directed the staff to railse the
amount that may be set aside to the family of the absentee from 55,000
to $20,000. The draft has been revised to make this change. [Hote that
under Section 3705 no bond can be required. The amount set aside can be
expended by the family for shelter, food, health care, education, trans-
portation, or the maintenance of a reasonable and adequate standard of
living for the family of the absentee. The amount set aside apparently
is in addition to any amounts the absentee had designated be paid to his
family by the government while he was out of the country. The staff
believes that $20,000 is excessive under these circumstances. We fear
the absentee will return to find his entire savings expended in a case
where the moneys were not in a joint account or otherwlse subject to
withdrawal and expenditure without the need to resort to the court
procedure. We doubt that there 1s any real need for the chapter under
present conditions. 1In the rare case where such need exists, we believe
that an ordinary conservatorship provides better protection to the
absentee and should be used. Accordingly, we suggest that the 55,000
limit be retained.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Memorandum 78-43 F-30. 300

EXHIBIT 1

PACIFIC securmes
DEPOSITORY ™'

COMPANY  INCORPMORATED

July 17, 1978

Mr. G. Sinclair Price

Regional Trust

United California Bank

405 Montgomery Street M2-0

San Francisco, California 94104

Dear Mr. Price:

I hope the following paragraph answers the questions you asked about the
Pacific Securities Depository. I've kept it as brief as possible; however,
I'T1 be glad to expand the statement if it is not suitable.

The main function of a securities depository is to immobilize stock
certificates in a secure environment. All necessary movements of security
positions and all necessary services required for the maintenance of those posi-
tions can be accomplished without having to move certificates out of the de-
pository's control. The Pacific Securities Depository is monitored by the
Federal Reserve, the California State Banking Department, the Securities and
Exchange Commission, an external audit firm and an independent internal audit
group. '

I am enclosing a brochure that explains the various services provided by

the Pacific Securities Depository. I would also Tike to extend an invitation to
you to tour our facility. If I can be of further assistance, please call.

Vrry truly yours,

/ Sharon S. Noordewier
Yice President
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F-30. 300 August 21, 1978
STATE OF CALIFORNIA
CALIFORNIA LAVW

REVISION COuWHWISSICN

STAFF _REDRAFT

PROPOSED LEGISLATIONW

relating to

GUARDIANSHIP-CONSERVATORSHIP LAW

{Reflects decisions and suggestions made at July and
August 1978 meetings of Law Revision Commission)

August 1978

CALTFORNIA LAW REVISION COMMISSION
Stanford Law School
Stanford, California 94305



PROPOSED LEGISLATION

The Commission's recommendation would be effectuated by enactment of the

following measures:

I. GUARDIANSHIP-CONSERVATORSHIP LAW

OUTLINE OF PROVISIONS

Probate Code §§ 1400-1700 (repealed). Guardian and ward

Probate Code §§ 1701-2207 {repealed). Conservatorship

Probate Code §§ 1400-3803 (added). Guardianship, conservatorship, and other
protective proceedings.

DIVISION 4. GUARDIANSEIP, CONSERVATORSHIP, AND OTHER
PROTECTIVE PROCEEDINGS

PART 1. DEFINITIONS AND GENERAL PROVISTIONS
CHAPTER 1. DEFINITIONS

§ 1400. Application of definitions

§§ 1401-1402, [Reserved]

§ 1403. Absentee

§§ 1404~1405. [Reserved]

§ 1406. Account in an insured savings and loan assoclation
§§ 1407-1417. [Reserved]

§ 1418, Court

§ 1419, Court investlgator

§§ 1420-1423. [Reserved]

§ 1424, Interested person

§§ 1425-1429. {Reserved]

§ 1430. Pectition

§§ 1431-1439. [Reserved]

§ 1440, Secretary concerned

§§ 1441-1442. [Reserved]

§ 1443. Shares of an insured credit union
§8 1444-1445. [Reserved]

§ 1446. Single-premium deferred annuity

CHAPTER 2. GENERAL PROVISIONS

1450, Petitions, reports, and accounts to be verified
1451. Clerk to set matters for hearing

1452, Trial by jury

1453. When motion for new trial allowed

1454, Court investigator

1455. Guardian ad litem

& D Ly On W UWh

CHAPTER 3. HMOTICES

1460. Wotice of hearings gemerally

1461. MNotice to Director of Mental Health or Director of Developmental Services
1462, Court may extend or shorten time for notice or require additional notice
1463. Postponement of hearings; notice

1464. Torm of notice

W W WA W W
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1465.
1466.
1467.
1468.
1469.

1470,
1471.
1472,

1480.
1481,
1482.
1483,
1484,
1485,
1486.

1487,

1488,
1489.
1490,
1491.

1500.
1501,
1502,

1510.
1511.
1512,

1513.
1514.
1515.

1540.
1541.
1542,
1543,

Manner of mailing; when mailing complete

Personal delivery in lieu of mailing

When service by mail deemed complete

Proof of giving of notice ,

Application of Sections 1200 and 1201 to proceedings under this division

CHAPTER 4. APPOINTMENT OF LEGAL COUNSEL

Discretionary appolntment of legal counsel
Mandatory appointment of legal counsel
Compensation of mandatory court-appointed counsel

CHAPTER 5. TRANSITIONAL PROVISTORS

Definitions

Effect on existing guardianships and conservatorships generally

Effect on bonds and security and existing liabilities

Appointments or confirmations made under prior law

Pending matters arising under prior law

Effect on guardianships of adults and married minors

Effect on conservatorship of person for whom guardian could have been
appointed

Order to reflect lack of legal capacity of existing wards and conserva-
tees

Effect on nomination by adult of guardian for such adult

Effect on appointment of guardian by parent or other person for a minor

References in statutes

Rules of Judicial Council

PART 2. GUARDIANSHIP
CHAPTER 1. ESTABLISHMENT OF GUARDIANSHIP

Article 1. Homination of Guardian

Nomination of guardian of person or estate or both by parent

Nomination of guardian as to particular property

Manner of making nomination; when effective; effect of subsequent legal
incapacity or death of nominator

Article 2. Appointment of Guardian Generally

Petition for appointment

Notice of hearing

Amendment of petition to disclose newly discovered proceeding affecting
custody

Investigation and report by court-designated officer

Appointment of guardian

No guardian of person for married minor

Article 3. HNonrelative Guardianships

Application of article

Additional contents of petition for guardianship

Delivery of copy of petition to Director of Social Services
Report on sultability of guardian

-1~
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1600,
1601.

1800,
1801.
1802,
1803,

1810,
1811.
1812,
1813.

1820.
1821.
1822.
1823,
1824,
1825,
1826.

1827,
1828.
1829.
1830.

1835.

1836.

1840.
1841.
1842.
1843.
1844.

CHAPTER 2. TERMINATION

Majority, death, or marriage of ward
Termination by court crder

PART 3. CONSERVATORSHIP
CHAPTER 1. ESTABLISHMENT OF CONSERVATORSHIP

Article 1. Persons for Whom Conservator May Be Appointed

Conservatorships for adults or married minors
Showing required for appointment generally
Appointment upon request of proposed conservatee
Proposed conservatee an 'absentee

Article 2. Order of Preference for Appointment
of Conservator

Nomination by proposed conservatee

Womination by spouse or relative of proposed conservatee
Order of preference for appointment as conservator
Condition for appointment of absentee's spouse

Article 3. Establishment of Conservatership

Filing of petitiom

Contents of petition

Notice of hearing

Citation to proposed conservatee

Service on proposed conservatee of citation and petition

Attendance of proposed conservatee at hearing
Information to proposed conservatee by court investigator; investigation
and report

Law and procedure applicable to hearing

Information to proposed conservatee by court

Persons who may support or oppose petition

Order appeinting conservator

Article 4. Determining Fxtent of Conservatee's Legal Capacity

Adjudication of conservatee's lack of legal capacity or lack of capacity
to give informed medical consent; withdrawing power to enter into
specified transactions

Effect of adjudication of lack of legal capacity

Article 5. Special Provisions Applicable Where Proposed
Conservatee Is An Absentee

Procedure for appointment of conservator for absentee
Additional contents of petition

Notice of hearing

Citation to proposed comservatee not required

Proof of status of proposed conservatee; attendance at hearing not required

-iili-
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1850,
1851.
1852,
1853.

1860.
1861.
1862,
1863.
1864.

2100.
2101.
2102,
2103.
2104,
2105.
2106,
2107.

2108,
2109,

2110.
2111,

2200.
2201.
2202,
2203.

2210.
2211.
2212,
2213.
2214,
2215.
2216.

2250.
2251,

CHAPTER 2. BIENNIAL REVIEW OF CONSERVATORSHIP

Court review of conservatorship

Visitation and findings by court investigator

Motification of counsel; representation of conservatee at hearing

Failure to locate conservatee; removal of conservator on failure to produce
conservatee; petition to appeint new conservator

CHAPTER 3. TERMINATION

When conservatorship terminates

Petition for termination of conservatorship
Motice of hearing

Hearing and judgment

Termination of conservatorship of “

absentee”

PART 4. PROVISIONS COMMON TO GUARDIANSHIP
AND CONSERVATORSHIP

CHAPTER 1. GENERAL PROVISIONS

law governing guardianships and conservatorships

Relationship confidential and subject to law of trusts

Control by court

Effect of court authorizatiom, approval, or confirmation

Nonprofit charitable corporation as guardian or conservator

Joint guardlans or conservators

One guardian or comservator for several wards or conservatees

Powers and duties of guardian or conservator appointed in California for
nonresident

Additional powers and duties granted guardian nominated by will

Powers and duties of guardian as to particular property; allocation of
duties between guardians; Instructions from court

Appointment to fill vacancy

Transfer or conveyance of property pursuant to court order

CHAPTER 2. JURISDICTION AND VENUE

Avticle 1. Jurisdiction and Venue

Jurisdiction in superior court

Venue for residents

Venue for nonresidents

Court having priority where proceedings instituted in several counties

Article 2, Change of Venue

Definitions

Authority to transfer proceeding
Who may petition for transfer
Contents of petition

Motice of hearing

Hearing and order

Transfer

CHAPTER 3. TEMPORARY GUARDIANS AND CONSERVATORS

Appointment
Issuance of letters

-
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2252.
2253.
2254,

2255.
2256.
2257,
2258,

2300.

2310,
2311.
2312.

2320.
2321.
2322.
2323,
2324,
2325,
2326,
2327,
2328,
2329.
2330.
2331,
2332,
2333.
2334,
2335,
2336.

2350,
2351.
2352.
2353.
2354,

2355.

2356.
2357.
2358.
2359,

Powers and duties

Change of conservatee's residence generally

Removal of conservatee from residence in case of emergency or with
conservatee's consent for medical treatment

Inventory and appraisement of estate

Accounts

Termination

Suspension, removal, resignation, and discharge

CHAPTER 4. ©OATH, LETTERS, AND BOND

srticle 1. Requirement of Oath and Bond

Qath and bond required before appointment effective

Arcicle 2. letters

Issuance of letters
Form of letters
Hotice teo ward or conservatee

Artiele 3. Bonds of Guardians and Conservators

General requirement of bond; amount

Waiver of bond by conservatee

Guardian or conservator of person only

Estate consisting entirely of public benefits

Hominated guardian

Bond of nomprofit charitable corporation

Joint guardians or conservators

Several wards or conservatees

Deposit of money or other property subject to court control
Reduction of amount of bond

Additional bond on real property transactions

Deposit in place of surety bond

Filing and preservation of bond

Suit agalnst sureties on bond; limitation period
Insufficiency of sureties; order for further security or new bond
Substitution of surety

Release of surety

CHAPTER 5. POWERS AND DUTIES OF GUARDIAN OR
CONSERVATOR OF THE PERBON

Nefinitions

Care, custody, control, and education

Residence and domicile of ward or conservatee

Medical treatment of ward

Medical treatment of conservatee not adjudicated to lack capacity to
give informed consent

Medical treatment of conservatee adjudicated to lack capacity to give
informed consent

Involuntary civil mental health treatment; Hatural Death Act

Court ordered medical treatment

Additional conditions in order of appointment

Instructions from or approval by court
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2400,
2401,
2402,
2403,
2404,
2405,

2406,
2407.

2420.
2421.
2422,
2423.

2430,
2431,

2450.
2451,
2452,
2453.
2454,
2455,
2456.
2457.
2458.
2459,
2460.
2461,
2462,
2463.
2464,
2465,
2466.
2467,

2500.

2501.
2502.

CHAPTER 6. POVERS AND DUTIES OF GUARDIAN OR
CONSERVATOR OF THE ESTATE

Article 1. Definitions and General Provisions

Definitions

Duty to manage estate using ordinary care and diligence

Additional conditions in order of appointment

Instructions from or approval by court

Order compelling guardian or congervator to pay support or debts
Submitting disputed claim to commissioner, judge pro tempore, OF probate
judge for summary determination

Submitting dispute to arbitratiom

Application of chapter to community and homestead property

Article 2. Support and Haintenance of Ward or
Conservatee and Dependents

Support, maintenance, and education

Allowance for warc or comnservatee

Order authorizing support notwithstanding third party liable
Payment of surplus income to velatives of conservates

Article 3. Payment of Debts and Expenses

Payment of debts and expenses generally
Priority for wage clalms

Article 4. Estate Manapement Powers Cenerally

Extent of court supervision

Collection of debts and benefits

Checks, warrants, and drafts

Bank and savings accounts

Deposit of personal property with trust company

Depesit of securities in securities depesitory

Accounts and depesits withdrawable only on court order
Maintaining home of ward or conservatee and dependents

Voting rights with respect to corporate shares or memberships or property
Life insurance; medical, retirement, and other plans and benefits
TLiability and casualty insurance

Taxes and tax returns

Representation in actions and proceedings

Partition actions

Acceptance of deed in lieu of foreclosure

Abandonment of valueless property

Advances by guardian or conservator

Care of estate pending delivery to personal representative

Article 5. Compromise of Claims and Actions; Extension,
Renewal, or Modification of Obligations

Authority to compromise claims and actions and to axtend, renew, or
modify obligations

Matters relating to real property
Compromise in excess of specified amounts

—yi-
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2503.

2504,
2505.
2506,

2507.

2520.
2521.
2522,
2523.
2524,
2525.
2526,
2527.
2528,

2540,
2541.
2542,
2543,
2544,
2545,
2546,
2547,
2548,

2550.
2551.
2552,
2553.
2554,
2555,
2556.

2557.

2570,
2571.
2572,
2573.
2574,

Compromise of claim of ward or conservatee agalinst guardian or
conservator

Support, wrongful death, and personal injury claims

Court authorized to approve transaction or matter

Petition for approval of court in guardianship or conservatorship
proceeding

When another statute is controlling

Article 6. Conveyance or Transfer of Property Clailmed
to Belong to Ward or Conservatee or Other Person

Petition for order

Hotice of hearing

Continuance for preparation for hearing

Filing of notice of lis pendens

Denial of petition if objection based on venue made

Abatement of petition if civil action pending

Denial of petition if matter should be determined by civil action
Order

Execution of convevance or transfer; effect of order

Article 7. Sales

Extent of court supervision

Purposes for which sale may be made

Terms of sales

Hanner of sale

Listed stocks, bonds, and securities: United States obligatiens
Sale or other disposition of tangible personal property

Mines and mining claims

Disposition of proceeds of sale

limitation of action to recover property sold

Article 8. Hotes, Hortgages, Leases,
Convevances, and Exchanges

Court supervision

Borrowing money and giving security therefor

Refinancing or improving or repailring property

Order authorizing lease required

Terms and conditions of leases

Leases permitted without court authorization

Dedication or conveyance of real property or easement with or without
consideration

Exchange of property

Article 9. Investments and Purchase of Property

Authority to invest generally; petition; hearing; order

Purchase of home for ward or conservatee or dependents

Order authorizing purchase of real property

Order authorizing investment in governmental bonds

United States and State of California obligations; listed stocks, bonds,

and other securities

-vii-
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2580,
2581.
2582.
2583.
2584,
2585,
2586,

25%0.
2591.
2592,
2593.
2594,
2595,

2600.
2601,

2610,
2611.

2612.
2613.

2614,
2615,
2616,

2620.
2621.
2622,
2623,
2624,
2625.
2626,
2627.

2630.
2631.
2632.

Article 10. Substituted Judgment

Petition for approval of proposed action
Notice of hearing of petition
Adequate provision for conservatee and dependents reguired

Circumstances considered in determining whether to approve proposed action

Determination and order
Mo duty to propose action

Production of conservatee's will and other relevant estate plan documents

Article 11. Independent Exercise of Powers

Order granting authority for independent exercise of powers
Powers that may be granted

Petitien

Withdrawal or subsequent limitation of powers

Contents of letters; when new letters required

Effect of article

CHAPTER 7. INVENTORY AND ACCOUNTS

Article 1. Definitions and General Provisions

Definitions
Wages of ward or conservatee

Article 2. TInventory and Appraisement of Estate

Filing inventory and appraisement

Sending copy to Director of Mental Health or Director of Developmental
Services

Sending copy to county assessor

Subsequently discovered or acquired property; supplemental inventory
and appraisement

Objections to appraisals

Consequences of fallure to file inventory

Examination concerning assets of estate

Article 3. Accounts

Presentation of account for settlement and allowance
Notice of hearing

Objections to account

Compensation and expenses of guardian or conservator

Investment of funds
Review of sales, purchases, and other transactions

Termination of proceeding upon exhaustion of estate
Settlement of accounts and release by ward; discharge of guardian

Article 4. Accounts on Termipation of Relationship

Continuing jurisdiction of court
Death of ward or conservatee; disposition of assets
Account of dead or incompetent guardian or conservator

-viii-
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2640.
2641,
2642.
2643,

2644,

2650,
2651,
2652.
2653,
2654,

2660.

2700.
2701.
2702,
2703.

2750,
2751.
2752,

2800.
2801.
2802,
2803.
2804,
2805.
2806.
2807.
2808,

2900.
2901.
2902.
2903.
2904.
2905.
2906.

CHAPTER 8. COMPENSATION OF GUARDIAM, CONSERVATOR, AND ATTORMEY

Petition by guardian or conservator of estate

Petition by guardian or conservator of person

Petition by attorney

Order authorizing periodic payments of compensation to guardilan er
conservator or attorney

Contingent fee contract with attorney

CHAPTER 9. REMOVAL OR RESIGNATION

Article 1. Removal of Guardian or Conservator

Causes for removal

Petition for removal

Hotice of hearing

Bearing and judgment

Surrender of estate and suspension of powers pending hearing

Article 2. Resignation of Guardian or Conservator

Resipgnation of guardian or conservator

CHAPTER 10. REQUESTS FOR SPECIAL NOTICE

Request for special notice

Modification or withdrawal of request; new request
Petitioner required to give requested special notice
Proof of giving of notice

CHAPTER 11. APPEALS

Appealable orders
Stay
Reversal of order appointing guardian or conservator

CHAPTER 12. TRANSFER OF ASSETS OUT OF STATE

"Foreipgn guardian or conservator' defined
Order for transfer of assets out of state

Who may petition for transfer

Contents of petition

Notice of hearing

Opposition to petition

Order for transfer

Manner of transfer; conditions

Termination of guardianship or conservatorship

PART 5. UNIFORM VETERANS' GUARDIANSHIP ACT

Short title

Definitions

Manner of appointment of guardian

Petition; flling; contents

Evidence of necessity for guardian of minor
Evidence of necessity for guardian for incompetent

Notice

Rk o
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2907.
2908.
2909,
2910.
2911.
2912,
2913,
2014,
2915.

2916.
2917,
2918,

3300,
3301.

3302.

3400,
3401.
3402.

3410,
3411.
3412,
3413,

3500.

3600.

3601.
3602.

Fitness of appointee; bond

Petitions and accounts; notices and hearings

Penalty for failure to account

Compensation of guardians

Investments

Maintenance and support of person other than ward

Purchase of home for ward

Furnishing copies of record without charge

Certificate of majority or competency: discharge of guardian and release
of sureties

Application of part

Law applicable to exercise of powers and dutles of guardian

Uniform law; effectuation of uniformity

PART 6. MANAGEMENT OR DISPOSITION OF COMMUNITY OR HOMESTEAD
PROPERTY WHERE SPOUSE LACKS LEGAL CAPACITY

[This part will be suppled later.]

PART 7. AUTHORIZATYON OF MEDICAL TREATMENT OF ADULT
WITHOUT CONSERVATORSHIF

{This part will be supplied later.]

PART &. OQTHER PROTECTIVE PROCEEDINGS
CHAPTER 1. GERERAL PROVISIONS

Parent must account to miner for money received

Consent of court to permit hospital or medical care or enlistment in
armed forces

Approval of contract for attorney's fees for minor; fees in absence
of contract

CHAPTER 2. MONEY OR PROPERTY BELONGING TO MINOR
Article 1. Total Estate Mot in Excess of $5,000

"Total estate of the minor’' defined
Delivery of money or property to parent
Effect »f written receipt of parent

Article 2. Property in the Form of Money

Application of article; computing ‘'money belonging to the minor™
Filing of petition

Order of court where guardianship of estate

Order of court where no guardianship of estate

CHAPTER 3. COMPROMISE BY PARENT OF MINOR'S DISPUTED CLAIM

Parent's right to compromise minor's claim

CHAPTER 4. PAYMENT OR DELIVERY OF PROPERTY PURSUANT TO
COMPZOMISE OR JUDGMENT FOR MINOR OR IWCOMPETENT

frticle 1. General Provisioms

Application of article
Drder directirg payment of expenses, costs, and fees

NDisposition of remaining balance

—



3610.
36l1.
3612,
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3700,
3701.
3702.
3703,
3704,
3705.
3706.
3707.
3708.
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3800.
380L.
3802.
3803.
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Article 2. Disposition of Money or Other Property
WWhere No Guardianship or Conservatorship

Disposition of remaining balance
Order of court
Reservation of jurisdiction where minor

CHAPTER 5. PERSONAL PROPERTY OF ABSENTEES

Definitions

Setting aside personal property of absentee

Who may petition

Contents of petition

Notice of hearing

Hearing and order

Jurisdiction of court not affected by size of absentee's estate
Joint tenancy property

Accounting

CHAPTER 6. REMOVAL OF PROPERTY OF NONRESIDENT

Fetition for removal

Hotice

Certificate of nonresident fiduciary
Order for removal

OPERATIVE DATE

§ 4. Operative date

MO LOCAL REIMBURSEMENT

§ 5. No local reimbursement

1I. RULES QF CONSTRUCTION FOR THE PROBATE CODE

Probate
Probate
Probate

Probate
Probate
Probate

Code § € (added}. Construction of code

Code § 7 (added}. References to statutes

Code § 8 (added). "Division,” "part," "chapter,' 'article,” "sectiom,"
"subdivision,' and "paragraph'

Code § 9 {added}). Tenses

Code § 10 (added). Construction of singular and plural

Code § 11 (added). Constitutionality

—xi-
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An act to add Division 4 (commencing with Section 1400) to, and to

repeal Division 4 (commencing with Section 1400) and Division 5 {(com~

mencing with Section 1701) of, the Probate Code, relating to guard-

ianship, conservatorship, and other protective proceedings.

The people of the State of California do enact as follows:

Probate Code §§ 1400-1700 (repealed). Guardian and ward
SECTION 1. Division 4 (commencing with Section 1400) of the Pro-

bate Code:1s repealed.

Comment. Former Division 4 {Guardian and Ward) (former Sections
1400-1700) is- replacéd by new Division 4 (Guardianship and Conserva-.
torship}. The disposition of each repealed section of the former law is
indicated in the Comment to the repealed section. See Appendix to
Recommendation Relating to Guardianship-Conservatorship Law, 14 Cal. L.
Revision Comm'n Reports 501 (1978).

Probate Code §§ 1701-2207 (repealed). Conservatorship
SEC. 2. Division 5 (commencing with Section 1701) of the Probate
Code is repealed. ' ’

Comment . Former Division 5 (Conservatorship) (former Sections
1701-2207) is replaced by new Division 4 (Guardianship and Conservator—
ship). The disposition of each repealed section of the former law is
indicated in the Comment to the repealed section. See Appendix to
Recommendation Relating to Guardianship-Conservatorship Law, 14 Cal. L.
Reviszion Comm'n Reports 501 {(1978}.

29/183

Probate Code §§ 1400-3803 (added). Guardianship, conservatorship. and
other protective proceedings

SEC. 3. Division 4 (commencing with Section 1400) is added to the

?fdﬁate Code, to read:

DIVISION 4. GUARDIANSHIP, CONSERVATORSHIP, AND OTHER
PROTECTIVE PROCEEDINGS

PART 1. DEFINITIONS AND GENERAL PROVISIONS

CHAPTER 1. DEFINITIONS




§ 1400

§ 1400. Application of definitions .

1400.. Unless the context otherwise requires, the words and phrases

defined in this chapter govern the construction of this division.
Comment. Section 1400 1s new.

§§ 1401-1402. [Reserved]

§ 1403, Absentee .
14013, Absentee means either of the following

(a) A member of a uniformed service covered by United States Code,
Title 37, Chapter 10, who 1s determined thereunder by the eectetary con~-
cerned ‘ar by the authorized delegate thereof, to be in nissing status
‘as missing status is defined therein. : ‘

{b} An employee of the United States government or an agency there-
of covered by United States Code, Titierﬁt Chapter 55, Subchapter VII,
who 1s determined thereunder by the head of the department or agency
concerned, or by the authorized delegate thereof, to be in missing
status as missing status' Is defined therein. ) '

Comment. Section 1403 continues the definition of "absentee" con-

tained in former Section 1751,3.  "Secretary concerned” is defined in
Section 14&0 o . . L

Note. The term absentee is used in Sections 1803, 1813, 1840-
1844, 1864, and 3700-3708." See. also Section 1490..

§§ 140&—i&05. {Reserved]
18/481

LI
v r

5'1406..‘etcount in an insured sevings-andgloan=assotiation*

LAl

1406,.: "Account in an insured savings and loan’ association" means
any of the following:

{a)} Shares issued by a; federal savings and 1oan association

{b) Investment certificates issued by’ Fe state—chartered building
and loan association or savings and loan assoclation doing business in
this state which is an "insured imstitution" as defined.in Title IV of
the Natlonal Housing Act.

{c) Shares issued by a state-chartetréd building and loan associla~

tion or savings and loan association doing business in this state which



§ 1418

does not issue investment certificates and which is an "insured institu-
tion" as defined in Title IV of the National Housing Act.

Comment. Section 1406 continues the substance of the fourth para-
graph of former Section 1510. ,

Note. The phrase “account in an insured savings and loan associ-
ation" is used in Sections 2328, 2331, 2453, 2456, 2911, 3412, 3413,
3500, 3602, and 3611. See alsc Section 1490, :

29185
§§ 1407-1417. [Reserved]

§ 1418. Court

1418, - "Court," when used in connection with matters in the guard-

lanship or conservatorship proceeding, means the court in which such
proceeding 1s pending.

Comment. Section 1418 is new. This defiﬁition does not apply
where the context otherwise requires. See Section 1400. For examples

of where the context otherwise requires, see Sections 1455, 2216, 2803,
and 2903.

297104
§ 1419. Court investigator

1419, "Court investigator' means the person referred to in Section
1454,

Comment. Section 1419 is new. ..

§§ 1620-1423.  [Reserved] ST A
18/674

§ 1&24.f Interested person "

1424, '"Interested person" includes, but is not limited to:

{a) Any interested state, local, or federal entity or agency.

(b) Any interested public officer or employee of this state of'df
a2 local public entity of this state or of the federal government.

Comment. Section 1424 is new. It makes clear that a public
officer or employee or a public entity may be an interested person for
the purposes of this division. The section is consistent with provi-
sions of prior law. See, e.g., former Section 1600 (request for special
notice in guardianshilp proceeding); former Section 2002 (request for
special notice in conservatorship proceeding). See alsc Section 1461
{notice to Director of Mental Health of Director of Developmental Serv-
ices} and the Comment to that section.

-3



§ 1430

§8§ 1425-1429, [Reserved}]

29/105
§ 1430, - Petition Co

1430, "Petition" includes an application or request in the nature

of a petition
Comment. Section 1430 is rew.

§6 1431-1439. [Reserved]

29186

§ 1440. BSecretary concerned

'IH&O"E"Secretary COHCerneﬂ” “has the same meaning as defined in
United ‘States Codeé, Title 37, Section 101. T '

Comment. Section 1440 continues the substance of subdivision (b)
of former.: Section 1?51 O T : R IR T

negld P

g Hote.: The: phrase secretary cencerned" is usged in Sections 1403
1842, 3700, 3704, and 3708, See also Section 1490.

§5 1441-1442. [Reserved]

§ 1443, _Shares of an insured credit wnfon |
Rk 1443, “Shares of an insured credit union means shares issued by a
credit union, either federally chartered or state licensed which are
insured under Title II of the Federal Credit “Union Act.

Comment. Section 1443 continues the substance of the fifth para-
graph of former Seetion 1510.

ﬁote. The phrase '"shares of an insured credit. uqion 1s used in
Sections 2453, 2&56 3412, 3413 3500 3602, end 3611 See-also Section
1490, v . o

§§ 1444-1445. _[Reserved]

26967
§ 1446, : Single-premiun deferred annuity - . : oz

_ 1&&6.. "Single—premium deferred annuity means an ‘annuity offered
‘ by an admitted ‘1ife insurer for the payment of a une-time 1ump~sum
premfum ane‘fpr_which the insurer neither aseesees eny.iniriel chargee

a



§ 1450

or administrative fees against the premium paid nor exacts or assesses
any penalty for withdrawal of any funds by the annuitant after a period
of five years.

Comment. Section 1446 continues the substance of the sixth para-
graph of former Section 1510. .

Note., The phrase “single-premium deferred annuity“ is used in Sec-
tions 2&56 3412; 3&13 3500 3602, and 3611l. See also Section 1490,

405/802
CHAPTER 2, GENERAL PROVISIONS

§ i&SOJ Pétiﬁions, reports, and accounts to be verified

1450, Except as otherwise specifically provided, a petition,
report, or account filed pursuant to this division shall be verified.
Comment, Section 1450 is new. It establishes a general require-
ment that supersedes references to veriflcatlon in.individual sections
of the former guardianship and conservatorship Statutes, "Petition"
includes applications and requests In the nature of a petition. See
Section 1430. For an exception to Section 1450, see Section 2642,
CROSS-REFERENCES
Inventory and appraisement, oath, § 2610 _
29188
§ 1451. Clerk to set matters for hearing

1451. When a petition, report, or account which requires a hearing
is filed with the clerk of the court pursuant to this division, the

clerk shall set the matter for hearing.

Comment. Section 1451 is based on a portion of Section 1200, which
was made applicable to guardianship and conservatorship proceedings by
former Sections 1606 and 1702. Section 1451 supersedes comparable
provisions in various sections of the former guardianship and conserva-
torship statutes and establishes a general requirement that the clerk of
the court set petitions' filed under this division for hearing. The
requirement of some provisions of the former statutes that petitions be
set for hearing "by the court” has not been continued. Although ordi-
narily petitions will ‘be heard by the court, in some cases the right to
a jury trial exists unless walved. See the Comment to Section 1452,

CROSS-REFERENCES:

Definitions
Court, § 1418
Petition, & 1430
Notice of hearing generally, §§ 1460-1469

—5—



§ 1452
o o o 28450
§ 1452, Trial by jury‘ 7 -
1452. Except as otherwise specifically provided in this division,

thete is no right to ‘trial by jﬁry in proceedings under this division,

Comment. Sectien 1452 is new and eliminates the ambigulty under
former law as to whether there was a right to jury trial when the stat-
ute was silent on the question. See, e.g., Budde v. Supericr Court, 97
Cal.. App.2d 615, 218 P.2d 103 (1950) (guardianship of incompetent
adult); W. Johnstone & G, Zillgitt. California Conservatorships § 2.26,
at 44 (Cal. Cont. Ed. Bar 1968)."" As under prior law, the right to jury
trial is continued in a hearing on a petition for establishment of a
conservatorship (see Section 1827} or for termination of conservatorship
(see Section 1863). However, this division does not continue that por-
tion of former law which apparently granted a right to jury trial on a
petition for removal of the conservator. See former Section 1951; W. ;
Johnstone & G. Zillgitt, supra § 7.8, at 264. Nor does this division
provide for a jury trial on a petition to transfer the conservatorship
proceedtng to ‘another county For discussion of former 1aw, see W..
Johnstone '&°G. Zillgitt, supra § 2. 26, at 44. .

Section 3143 grants a right to trial by jury on the issue of
alleged lack of legal capacity in a proceeding for court approval of a
single transaction affecting community or homestead property. The
former statute did not contain a comparable provision.

A Tight to jury trial exists in probate proceedings, including
proceedings under this division, only where expressly granted by stat-
ute, There is no constitutional right to a jury trial in probate pro-
ceedings, See Kane, Civil Jury Trial: The Case for Reasoned Icono-
clasm, 28 Hastings L.J. 1, 19 n.70 (1976). For example, there was no
constitutional right under prior law to a jury 'trial on the éstablish-
ment of a guardianship for an incompetent. In re Bundy, :44 Cal. App.
466, 186 P. 811 {(1920). The right to jury. trial existed under prior law
on thé establishment of a guardianship of an incompetent because it was
expressly provided by former Section 1606.5. : ool

. LT - . - 294117

§ 14530 When motion for new_trial allowed L o E?Ef' ':‘i
1&53. A motion for.a new trial may be made only in cases.in .

which under the provisions of this division, a right to jury trial is

expressly granted, whether -or . not the case was. tried. by a jury*
T

Comment.ﬂ Section 1453 is new.. However, it continues the principle
that‘applied under former law that there is no authority to grant -a hew
trial unless there is a2 right to a jury trial. See former Sectionms 1606
and 1702, incorporating the relevant parts of Section 1231 (motion for
new trial in probate proceedings generally). Cf. Estate of Van Deugen,
30 Cal.2d 285, 182 P.2d 565 {1947) (petition for instructions to trus—
tee). .

=



§ 1454

CROS5-REFERENCES

Appeals, § 2750

Jury trilal generally, § 1452

Jury trial gramted :
Community or homestead property, incompetent spouse, § 3143
Establishment of conservatorship, § 1827
Termination of conservatorship, § 1863

29/106

§ 1454.° Court investigator

1454, A!persbn appointed as the court investigator for the pur-
poses of a proﬁéeding under this division shall be a person trained in
law who is an officer or special appointee of the court with no personal
or other beneficial interest in the proceeding.

Comment. Section 1454 continues the substance of the seventh
paragraph of former Section 1754.

. 26/751
§ 1455, Guardian ad litem
1455. The provisions of this division do not limit the poﬁéf of .

any court to appoint a guardian ad litem to protect the interests of any

person.

Comment. Section 1&55 coitinues the substance of former Section
1607, but the reference to “any minor or insane or incompetent person in
an action or proceeding therein“ has been omitted as unnecessary.

CROSS~ REFERENCES

Guardian ad litem, generally, Code Civ. Proc. §§ 372-373.5

29/107
CHAPTER 3. NOTICES ’

§ 1460. Notice of hearings generally

1560. {a) Subjéct to Section 1462, ‘if'notice of hearing is re-
quired under this dlvision but the applicable provision does not fix the
manner of glving notice of hearing, the notice of the time and place of
the hearing shall be given at least 15 days before the day of the hear-
ing as provided in this section.

{b) The petitioner (which includes fﬁr the purposes of_this section
a person filing a petition, report, or account) shall cause the notice
of hearing to be mailed to each of the following persons (other than the

petitioner or persons joining in the petition):

-7-



§ 1460

(1) The guardian or conservator,

(2) The ward if 14 years of age or older or the conservatee,
unless the court for good cause dispenses with such notice.

(3) The spouse of the ward or eonservaree,“if_the ward or cEneerra~
tee has a epeuse, unlees the court for good:eauserdispenses with such
notice. R )

(4) Any interested person who has appeared, or has served and filed
notice of appearance, in the particular matter:to which: the hearing -
relates,. unless, the court for good cause dispenses with such notice.

(c) The clerk of the court shall: cause the notice of the hearing to
‘be. posted at -the courthouse of the county where the proceedings are '~
pending if such posting is required by subdivision. (c) of :-Section' 2543
(sales) o o

(d) Nothing in this eection excuses- compliance with the require“ :
ments for notice to a person who has requested special notice pursuant

to Chapter 10 {commencing with Section 2700} of qut 4,

Comment. - Section 1460 1s baséd on portions of Section 1200 which
under prior law was incorporated and made applicable to guardianship and
‘cénservatorship proceedings by various sections, Sections 1200 and 1201
do not apply to proceedings under this division. See Section 1469 and
the Comment to that section.

The 10-day notice provision of Sectinn 1200 is increased to 15 days
in Section 1460, o -

Absgent a. request for special notice, the notice requirement under
prior law apparently required notice only to the guardian or conserva-
tor. Under subdivision (b) of Section-146(, notice also is required to
be given to the ward (if 14 years of age or older} or the conservatee
and to the spouse of the ward or conservatee (if the ward or conservatee
has a spouge}. Paragraph (4) of subdivision (b) provides for notice to
objectors and contestants who have already appeared or given notice of
appearance in the particular matter. Any interested person may receive
notice of certain specified matters by filing and serving a request for
special notice under Section 2700.

The provision in Section 1200 for mailing of notice to the county
seat when a mailing address is not known is not carried over into
Section 1460; but, where the court determines that the notice otherwise
required is insufficient under the. .particular circumstances,. the court
may require under subdivision (b) of Section 1462 that further or addi-
tional notice be gilven.. - s

The court may dispense with the notice required by paragraphs {2},
(3), and (4) of subdivision (b) where good cause is shown. This author-
ity will permit the court to dispense with notice, for example, where
the person specified to receive the notice is in. such mental or physical
condition that giving the person notice would be useless or detrimental
to: the person.or where, after’ the exercise of reasonable diligence,  the
wherveabouts of the person 1s unknownm.
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The court may for good cause shorten or lengthen the 15=- day notice
required by this section. Section 1462, '

The posting requirement of Section 1200 that formerly applied in
guardianship and conservatorship proceedings is continued in subdivision
{c) of Section 1460 only in connection with certaln sales. BSee Section
2543(c). _

Subdivision (d) is included to make clear that the provisions of
this section have no effect on the requirements for notice to a person
who has requested special notice. Thus, although the court may have
dispensed with notice to the ward or comservatee under Section 1460, the
ward or comservatee may still request special notice under Chapter 10
(commencing with Section 2700) of Part 4 and is thereafter entitled to
receive special notice. See Sectilon 2700 and the Comment thereto.

Saction 1460 does not deal with the effect of giving notice or the
failure to receive notice. See Section 1468(b) (conclusiveness. of order
concerning notice) and Comment thereto. Proof of the giving of notice
must be made at or before the hearing as provided in Section 1468.

CROSS-REFEREHCES

Additional notice, § 1462
Definitions
Court, § 1418
Interested person, § 1424
Petition, § 1424
Form of notice, § l464
Mailing
Manner of, § 1465
Personal delivery in lieu of, § 1466
When complete, § 1465
Notice to
Director of Developmental Services, §§ 1461, 2611, 2621
Director of Mental Health, §§ 1461, 2611, 2621
Director of Secial Services, § 1542
Postponed hearing, notice, § 1463
Proof of giving of notice, § 1468
Shortening time, § 1462

4047991

§ 1461. Notice to Director of Mental Health or Director of Develop-
mental Services

1461. (a) As used in thils section, "director” meanms:
{1) The Director of Mental Health when the state hospital refeyred
to in subdivision (b} is under the jurisdiction of the State Department

of Mental Health, ‘
(2) The Director of Developmental Services when the state hospital

referred to in subdivision (b} is under the jurisdiction of the State
Department of Developmental Services. -
(b) Except where the petition, report, or account is filed. hy the

director, notice of the time and place of hearing on the petition,
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§ lasl
report, or account, and a copy of the petition, report, or account,
shall be mailed to the director at the director's office in Sacramento
’at leaat 15 days before the hearing if both of the fullowing conditions
exist: .

(1) The ward or conservatee is or has been during the guardianehip
or conservatorship proceedihg a patient in or on leave from a state

:hospitallunder the jurisdiction of the State Departmeni of Mental‘Health
or the State Department of Developmental Services. ' )

(2). The petition, report, or account is filed under any one $£ more
of the following provisions: Section 1510, 1820, 1861, 2211, 2&03, or
2&23, Article 7 (commencing with Section 25#0) of Chapter 6 of Paré 4
Section 2580, 2592, 2620, or Chapter 3 {commencing with Section 3100) of
Part 6.

(c) If the ward or conservatee has been discharged from the state
hospital, the director, upon ascertaining the facts, may file with5the
court a certificate stating that the ward or conservatee is notsindebted
to the state and waive the giving of further notices under this section.
Upon the filing of the certificate of the director, compliance with this
section thereafter is not rEquired unless the certificate is revoked by
the director and notice of the revocation is filed with the court._g

(d) The statute of limitations does not run against any claim ‘of
the State Department of Mental Health or the State Department of Devel-
opmental Services against the estate of the ward or conservatee for
board, care, maintenance, or transportation with re3pect to an aceouﬁt
that is settled without giving the notice required by this section. '~

- Comment. Subdivision (b) of Section 1461 generalizes various pro-
visions scattered throughout the former guardianship and conservatoxship
statutés. Subdivision {(c) continues former Section 1554 1 and super-
sedes former Section 1906 but adds a provision for revoking the certifi-
cate and substitutes the "director' for the "Attorney General' as the
one. pxecuting the certificate. Subdivision (d) continues the last
sentence of former Section 1554 and supersedes the last sentence of
foruer Section 1905.

The following provisions, listed in paragraph (2} of subdivision

(b), require a notice in cases where the conditlon in paragraph (1} of
‘subdivision (b) exlats: :
‘Section 1510 (petition for appointment of guardian)
Section 1820 (petition for appointment of conservator)
Section 1861 (petition for termination of conaervatorship)
Section 2211 (petition for change of vénue) : :
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§ 1462

Section 2403 (instructions to guardian or comservator of estate)
Section 2423 (petition for payment of surplus income to next of
kin of conservatee)
Article 7 (commencing with Section 2540) of Chapter 6 of Part 4
(petitions for sales)
Section 2580 (substituted judgment}
Section 2592 (independent exercise of powers)
Section 2620 (presentation of account for settlement and allowance)
Chapter 3 (commencing with Section 3100} of Part 6 (special pro-
ceeding to authorize transaction invelving community or home-
stead property):
For other provislons cencerning notice to the Director of Mental Health
or the Director of Developmental Services, see Sections 2611 (inventory
and appraisement) and 2621 (hearing on accounts). See also Section 1542
{(notice of petition for nonrelative guardianship to Director of Social
Services}. Where the Director of Mental Health or the Director of
Developmental Services is-an interested person (Section 1424}, a request
for special notice may be filed under Section 2700,

CROSS-REFERENCES

Dﬁfinitions .
Court, § 1418
Petition, § 1430
Form of notice, § 1464
Mailing
Manner of, § 1465
Personal delivery in lieu of, § 1466
When complete, § 1465
Proof of giving of notice, § 1468

15349
§ 1462, Court may extend or shorten time for notice or reguire
' additional notice - ;

- '1462. (a) Except for the notice required by Section 1511 or 1822,
the tourt may for good cause shorten the time for giving any notice
required by, this division.

{b) Where the court determines that the notice otherwise required
under this division is insufficient in the particular circumstances, the
court may require that further or additional notice, including a longer
period of notice, be given.

Comment. Section 1462 supersedes the last clause of former Sec-
tion 2001 (conservatorship). The provision in subdivision (a) authoriz-
ing the court to shorten the time for any notice required by this divi-
sion is based on Section 1005 of the Code of Civil Procedure and broad-
ens the court's limited authority under prior law. .5ee W. Johnstone &
G. Zillgitt, California Comservatorships & 2.8, at 30 (Cal. Cont. Ed.

Bar 1968)., The time for giving the notice required by Section 1511
{notice of hearing on petition for appointment or confirmation of
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§ 1463

guardian) or Section: 1822 (notice of hearing on petition for: appointment
of conservator) may not be shortened. Where necessary, a temporary
guardian or conservator of the person or estate or both may be appointed
to serve pending the determination of the petition for the appointment
of the guardian or conservator. See Section 2250.

Subdivision (b) continues the last portiom of the last clause cf
former Sectiom 2001, with the addition of language adapted from Section
1204, Under subdivision (b), the court mavy, for example, require longer
notlce, an additiénal manner of giving notice, or notice to another
person. The authority of the court to require a longer period of notice
is made explicit in subdivision (b). This authority was implied under
-former law. See W. Johnstone & G. Zillgitt, supra.

The: provision of former Section 2001 authorizing the court to dis-
pense’ with notice is not continued in Section 1462. Under former Sec-
tion 2001, it appears that the court's authority to dispense with or
shorten: time for notice was limited to cases 1u which notice was not
preseribed directly by the conservatorship provisions. See W. Johnstone
& G. Zillgitt, supra. For provisions authorizing the court to dispense
with notice in particular situations, see, e.g., Sections 1460(b)(2)-(4)
(notice of hearings generally), 1862 (termination of comservatorship),
2250 (appointment of temporary guardian or comservator), 2257(b) (texr-
nmination of powers of temporary guardian or conservator), 2572{b) (in-
vestments), and 2652(b} (removal of guardian or coneervator)

CROSS-REFERENCES

Definition, court, § 1418
Notice of postponed hearing, § 1463
Proof of giving of notice, § 1468

29/118

§ 1463. Postponement of hearings: notice

1463. The court may continue or postpone any hearing, from time to
time, in the interest of justice, and no further notice of the continued
postponed hearing is required unless otherwise ordered by the court.

Comment. Section 1463 1is drawm from Section 1205 (administrators
‘and ‘exécutors).

15643
§ 1464. Form of notice
1464, When notice of the time and place of hearing is reqditeﬂ'to

be given by this chapter or by any other prcvision of - this; division, the
. motice shall be, in the form prescribed by the Judicial Council or, if
the Judicial COuncil has' not prescribed an applicable form, in com-

pliance with Section 1200 1.

Comment. Section 1464 is new and requires that the Judicial Coun-
cil form of notice of hearing be used. Compare Section 1200.1 (form of
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notice for cases in which no notice is otherwise prescribed). See also
Cal. Const., Art. VI, § 6 (Judicial Council shall adopt rules for court
administration, practice, and procedure, not inconsistent with statute);
Govt. Code § 68511 (Judicial Council may prescribe by rule the form and
content of forms used in the courts of this state).

CROSS~-REFERENCES

Rules concerning orderly transition of pending proceedings, § 1491

"29/119
§ 1465. Manner of mailing; when mailing complete

1465. Unless otherwise expressly provided:

(a) If a notice or other paper is required or permitted to be
mailed to a person pursuant to this division, it shall be sent by:

(1) First-class mail if the person's_address is within the United
States,

(2) Alrmail if the person's address is not within the United
States.

(b) Mailing is complete under this division when the notice or.
other paper is deposited in the mail, postage prepaid, addressed to the
person to whom it is mailed.

7 Comment. Section 1465 is new. Subdivision (a) provides a rule
that 1s consistent with the 1978 amendment to Section 5%91.4 (Independent
Administration of Estates Act). The introductory clause makes clear
that Section 14635 does not apply to the extent that the applicable
mailing provision expressly provides a different rule. Section 1465
does not apply where service is required to be made by mail ‘in the
manner authorized in Section 415.30 of the Code of Civil Procedure. See
Preobate Code Section 1467 and Comment thereto. '
S N 29/108
§ 1466. Personal delivery in lieu of mailing o
1466. If a notice or other paper is required or permitted to be

mailed pursuant to this division (whether by first-class, airmail,
rertified, or registered mail), it may be delivered persomally to the
person to whom it is required or permitted to be mailed. Personal
delivery as provided in this section is deemed to satisfy the provision
that requires or permits the notice of other paper to be mailed.

Comment. Sectlon 1466 makes clear that personal delivery is the
equivalent of mailing.
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) 7 . 7 29/120
§ 1467. When gservice by mail deemed complete ‘

- 1467, If service is'made by mail pursuant to this division in the
manner authorized in Section 415.30 of the Code of Civil Procedure, the
service is complete on the date a written acknowledgment of recelpt is

executed.

Comment. Section 1467 makes clear that, when service is made under
this “division in the manmer authorized in Section 415.30 of the Code of
Civil Procedure, the service is complete on the date the acknowledgment
of receipt is executed. Section 1467 does not include the requirement
found in Section 415,30 that the acknowledgment be returned "to the
sender.”" It is sufficient if proof 1s made that the person. gserved (or a
person authorized to acknowledge service on behalf of such person) did
execute s written acknowledgment of receipt. TFor example, service is
. complete under Section 1467 if the written acknowledgment 1s returned to
a person other than the sender.

Section 1467 applies only where service is made by mail in the
manner authorized in Section 415.30. The section does not apply where a
provision of this division merely requires that a notice or other paper
be mailed. In the latter case, the applicable provision ordinarily is
satisfied when the notice or other paper 1s deposited in the mail. See
Section 1465, '

404/992
§ 1468 Proof of giving of notice

1468 (a) Proof of the giving of: notice under this division shall
be made at or before the hearing to tlie satisfaction of the court. - Such
proof may be made by, but is not limited to, the following means :

(1) Proof of tiotice by personal delivery may be made by the affida—
vit of the person meking suoh delivery ehowing the time and place of
delivery and the name of the person to whom delivery was made.

. (é) Proof of mailing may be made in the manner prescribed in Sec-
tion 1013a of the Code of Civil Procedure. T ﬁ

(3) Proof of posting may be made by the affidavit of the person who
posted the notice.
| {4) Proof of publication may be made by the affidavit of the pub—
lisher or printer, or the foreman or principal clerk of the publisher or
printer, showing the time end place of publicetion ‘

(5) Proof of notice, however given, may be made by testimonial
- eviderice presented at the hearing. .

(b) If it appears to the satisfaction of ‘the court that notice has

been regularly given or that the party entitled to notice has wailved it,
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§ 1469

the court shall so find in its-order, and such of&er, when it becomes

final, is conclusive on all persons.

Comment. Section 1468 is drawn from the last sentence of Section
1200, but subdivision (a) of Section 1468 makes clear that proof of
notice 1s allowed at or before the hearing and specifies the manner of
proof.  Paragraph (1) is adapted from subdivision (a) of Section 417.10
of the Code of Civil Procedure. Paragraph (2} continues existing prac-
tice. See W. Johnstone & G. Zillgitt, California Conservatorships
"§ 2.16, at 37 (Cal. Cont. Fd. Bar 1968). Paragraph (3) also continues
existing practice. See Dorsey, Notice and Procedure, in 1 California
Pecedent Estate Administration § 20.12, at 785-86 (Cal. Cont. Ed. Bar
1971). Paragraph (4) is adapted from subdivision (b} of Section 417.10
of the Code of Civil Procedure. Paragraph (5) 1s new but continues
existing practice. See W. Johnstone & G. Zillgitt, supra § 2.15, at 37.
A declaration may be used in lleu of an affidavit required by this
section, See Code Civ. Proc. § 2015.5. See also Code Civ. Proc.

§ 2015.6 {affirmation in lieu of oath). ‘

Subdivision (b) is the same as the last portion of the last sen-
tence of Section 1200. The case law has developed exceptions to the
rule of conclusiveness stated in Section 1200 and duplicated in subdi-
vision (b) of Sectiocn 1468.  See, e.g., State v. Brodersom, 247 Cal.
App.2d 797, 56 Cal. Rptr. 58 (1967) (finality of decree not protected by
notice given because of presence of extrinsic fraud). See alsc Estate
of Clarke, 66 Cal.2d 142, 424 P.2d 337, 56 Cal. Rptr. 897 (1967); Estate
of Reed, 259 Cal. App.2d 14, 66 Cal, Rptr. 193 (1968). The provision in
subdivision (b) for waiver of notice is derived from former Section
2005, -

CROSS~REFERENCES

Definition, court, % 1418
Proof ‘of giving special notice, § 2703

36/225

§ 1@69; Application of Sections 1200 and 1201 to proceedinES‘under
this division

1469, {(a) When a provision of this division applies the provisions

of this code applicable to executors or administrators to proceedings
under this division, a reference to Section 1200 in the provisions
applicable to executors or administrators shall be deemed to be a refer-
ence to this chapter.

(b} Section 1201 does not apply to proceedings under this division.

Comment. Section 1469 is new. Subdivision (a) insures that the
notice provisions contained in this chapter will be used in all proceed-
ings under this division. Some sections of this division 1ncorporate by

reference and apply the procedures applicable to executors or adminis-
trators which include Section 1200 concerning notice. However, Section
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1469 provides that notice is to be given under this chapter rather than
as provided in Section 1200. For provisions of this division adopting
procedures applicable to executors or administrators, see Sections 2543
(manner of sale), 2546 (mines and mining ‘claims), 2551 (borrowing money
and giving security therefor), and 2553 (order authorizing lease). See
also Section 2100 (law governing where no specific provision . of this
division applicable). - : : .o S

N Subdivision (b) 1s an exceptiom to the provisions of the sections
-‘listed above which incorporate provisions applicable to exécutors or

" administrators. Section 1201 relates to additional notice by publi-
cation in case of a petition for leave to sell, or to give, an option to
--purchase ‘a mining claim or real property worked as a mine, or for leave
tc borrow money or to exedute a mortgage or deed of trust or to give
“other security, or for leave to éxecute a lease of -subleade. - -

239378
CHAPTER 4. APPOINTMENT OF LEGAL COUNSEL .~

§ 1470, Discféfionarﬁlappointmgﬁt of legal counsel

e 1470. (a) The court may appoint private legal counsél for a ward,
; prop6ééd wéfd,ra boﬁae;vatgé, or a pfopﬁégd conserﬁéﬁee 1in any=pro-
f‘ceeding under ‘this division if-the court determines such person i; not
 .qtherwise réﬁrésented bg“iegéi.counse¥ and that the apﬁointment would be
' helpfﬁl to the‘resolu;idn:df the matter or is necessary to protect the
person\s‘interestg.‘ o o o . o

(b) If a person is furnished legal counsel under this section, the
court shall, upon conclusion of the matter, fix a reasonable sum for

compensation and expenses of counsel. _ .
(c) The court shall order the sum fixed under subdivision {b) to be

paid:
i (1) If the person -for whom legal counsel is appgin;gg 1s:§nfadult,

from the estate of such person.

(2) 'If the person for whom legal’counsel 1s appointed is a minor,
by a’parent ot the parents of the minor or from the minor's estate, or

apy combination thereof, in such proportions as the court.deems just.

Comment. Section 1470 is new and gives the court discretionary
authority to appoint legal counsel in guardianship and conservatorship
- ..proceedings.  The gection permits appointment of counsel, for example,
in a case involving the custody of a minor or in connection with a peti-
. tion to.obtain an order for surgery to be performed on a minor ward 14
-yvears of age or clder‘or.fp;,medical treatment of a conservatee. See
Section 2357 (court ordered medical treatment). The authority provided
' by Section 1470 is comparable to the court’s authority under the Family
Law Act to appoint private coumsel 4o represent the minor's interests in
connection with a child custody issue. See Civil Code § 4606.
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39379

§ 1471. landatory appointment of legal counsel

1471. (a) If a conservatee, proposed conservatee, or person al-
leged to lack capacity is unable to retain legal counsel and requests
the appointwent of counsel to assist in the particular matter, whether
or not such person lacks or appears to lack capacity, the court shall,
at or before the time of the hearing, appoint the public defender or
private counsel to represent the interest of such persen in the follow-
ing proceedings under this division:

(1) A proceeding to establish a conservatorship where the proposed
conservatee qpposés:the conservatorship or the appointment of the pro-
posed conservator:

N (2) A proceeding by the conservatee to terminate the conserva-
-torship.
g (3) A proceeding by the conservatee for removal of the conservator.

(4) A proceeding by a temporary conservator to obtain an order
authoriiiﬁg removal of the conservatee from the conservatee's place of
residence where the conservatee opposes such removal.

(5) A proceeding under Chapter 3 (commencing with Section 3100).of
Fart 6 for court authorization of a proposed transaction involving
community or homestead property in which one of the spouées is alleged
to lack legal capacity for the proposed transaction and such spouse’
opposes the proceeding. o '

{6) A proceeding under Part 7 (comuencing with Section 3200) for
court authorization of medical treatment where the person opposes the
proceeding.

(h) If a conservatee or proposed conservatee has not retained legal
counsel and-doés not plan to retain legal counsel, whether or net such
person lacks or appears to lack capacity, the court shall, at or before
the time of the hearing, appoint the public defender or priwvate counsel
to represent the interests of such person in the following proceedings
under this division if, based on information contained in the court
investigator's report or obtained from any other source, the court
determines that the appointwent would be helpful to the resolution of
the matter or is necessary to protect the interests of the conservatee

OF proposed conservatee:
17—



§ 1471
(1} A proceeding to establish a conservatorship,
(2} A proceeding to terminate the conservatorship.
(3) A proceeding to remove the conservator. 7
(4) A proceed1ng brought by a temporary conservator to obtain an
order authorizing removal of the conservatee from the conservatae s

place of residence.

- Comment. Section 1471 specifies those instances where appointument
of counsel is required under this division. Couwpensation of counsel
“appointed under Section 1471 is governed by Section 1472.

Paragraphs (1) and (2) of subdivision (a) are based on the second
sentence of former Section 2006. Unlike former Section 2006, paragraph
(1) ‘of subdivision (a) of Section 1471 requires the appointment of
counsel in a.proceeding to establish a conservatorship only if the
proposed conservatee opposes the proceeding. If the proposed conserva-
tee either consents to the appointment or does not or is not able to
express. an opinion, the court is not. required to appoint counsél unless
appointment of counsel is required under subdivision (b). Similarly,
under paragraph (2) of subdivision (a) appointment of counsel is re-
quired in .a proceeding to terminate the conservatorship only i1f the
proceeding is brought by the conservatee unless such appointment is
required under subdivision (b) or Section 1852. '

Paragraph (3) of subdivision (a) continues the substance ‘of a
portion of the thlrd paragraph of former Sectlon 1851.1, See also Sec-
tion 1852.

Paragraph (4) ‘of subdivision (a) is based on a portion of the
second sentence of the third paragraph of former Section 2201. Unlike
former Section 2201, paragraph (4) requires the appointment of counsel
only if the conservatee -opposes the change of residence, but appointment
of counsel may be required under subdivision {b).

Paragraphs (5) and (6) of subdivision (a) are new and are to pro-
tect the ripghts of a person alleged to lack capacity in a special pro-
ceeding for court authorization of certain property transactions .or
medical ttreatment. Appointment is mandatory in these cases since these
proceedings. ate an alternative to establishing a conservatorsirip.

Subdivision (b} requires the appointment of legal counsel in the
cases listed in the subdivision where the conservatee or proposed con-
servatea does not request the appointment of legal counsel but the court
determines that the appointment would be helpful to the resolution of
the hmatter or is necessary to protect the interests of the conservatee
or proposed conservatee. Although the court is given discretionary
authority under Section 1470 to appoint legal counsel where the court
‘deternires that the appointment would be nelpfur to the resolution of
the matter or. is necessary to protect a person's interests, the appoint-
ment undexr subdivision (b) is mandatory and makes Section 1472 applica-
ble. Section 1472 permits avporntment of the public defender, compensa-
tion by the.county in cases where the county does not have a public "
defender, and installment payments. These provisions. are not found in
Section 1470 which pr0v1des for discretionary appointment of legal
counsel, Subdiwiision (b} Is based in part on the fourth paragraph of
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former Section 1351.1 (termination of conservatorship or removal of
conservator}, with the addition of the language authorizing the court to
act on information received from whatever source it may have been re-
ceived,

CROSS-REFERENCES

Mandatory appointment of legal counsel to file petition for
Appointment of new conservator, § 1853
Terminate conservatorship or remove comservator, § 1852

39380

§ 1472. Compensation of mandatory court-appeointed counsel

1472, (a) If a person is furnished legal counsel under Section
1471: 7

{1} The court shall, upon conclusion of the matter,,fix a reasona-
ble sum for compensation and expenses of counsel and shall make a deter-
mination of the person's ability to pay all or a portion of such sum.

(2} If the court deterwmines that the person has the ability to pay
all or a portion of such sum, the court shall order the conservator of
the estate or, if none, the person to pay in such installments and in
such manner as the court determines to be reascnable and compatible with
the person's financial ability.

(3) In a proceeding for court authorization of a proposed transac-
tion involving community or homestead property, the court may order"
paynent out of the proceeds of the transaction.

{(4) If a conservator is not appointed for the person ordered to
make the payment, execution ﬁay bé issued on the order in the same
manner as on a judgment in a civil action. ‘

{b) A county without a public defender is authorized to compensate
counsel appointed by the court under Section 1471,

(c) The payment ordered by the court under subdivision (a) shall be
made to the county 1f the: public defender has been appointed or if
compensation has been made by the county under subdivision (b). In the
case of other court-appoihted counsel, the payment shall be made to such

counsel.

Comment. Section 1472 applies only where legal counsel is ap-
pointed under Section 1471. Paragraphs (1), (2}, and (4) of subdivision
{a) and subdivision (c) continue the substance of the third paragraph of
former Section 2006. Paragraph (3) of subdivision {a) is new. Subdivi-
sion (b) continues the substance of former Section 2007.
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4057464
CHAPTER 5. TRANSITIONAL PROVISIONS

§ 1480, Definitions
1480. As used in this chapter:

(a) "Operative date"” means January 1, 1981,
(b} "Priqr law" means the abplicable law in effect on, December 31,
1980.

Comment. Section 1480 is new.

4057480

§ 1481, Effect on existing guardianships and conservatorships

generally

L 1481 Subject to Section l&ﬁﬁ a guardianship or conservatorship
in existence under this code on the operative date continues in exist-

_ence and is governed by this division.

:Comment. Section 1481 states the general rule that the enactment
of this division and the repeal of prior law governing guardianships and
conservatorships does not affect the existence of guardianships and con-
servatorsiips formed under prior law. However, on and after the opera-
tive date such guardianships and conservatorships are no longer governed
by prior law but by this division. For an exception to this gemeral
rule; see Section 1484 (pending matters -arising under prior law). See
also Section 1482 (effect on bonds and security and existing liabili-
ties) and Sections 1485 and 1486 (conservatees deemed to lack legal
capacity). ;

RN

CROSS-REFERENCES
Definition, operative date, § 1480
L : 4054758
§ 1482. Effect on Londs and security and existing llabilities

. 1482. (a) The bonds, security, and other similar obligations in
effect immediately prior to the operative date shall continue to apply
on and after the operative date the same as if filed, issued, takenm, or
incurre&“underjph;sJgivision after the operative date.

(b) If a guardian or conservator or surety is liable under prior
law for any act or omission prior to the operative date, the repeals
‘made by thisfact &n not-affect such liability Sueh iiaﬁility may be
determined and enforced under prior law as fully and to the same extent

as if such repeals had not been made,
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Comment. Subdivision (a) of Section 1482 is consistent with the
general rule stated in Section 1481, Subdivision (b) preserves liabili-
ties under the prior law.

CROSS-REFERENCES

Definitions
Operative date, § 1480
Prior law, § 1480

405/759

§ 1483. Appointments or confirmations made under prior law

1483. The changes made in prior law by this division on and after
the operative date ih the standards for appointment of a guardian shall
not affect the validity of any nomination, appointment, or confirmation
made under prior law, but any appointment on or after the operative date

is governed by this division.

Comment, Section 1483 is consistent with the general rule stated
in Section 1481. See also Sections 1488 (effect on nomination by adult
of guardian for such adult) and 1489 (effect on appointment of guardian
by parent or other person for minor).

CROSS~-REFERENCES

Definitions
Operative date, § 1480
Prior law, § 1480

405/?607

§ 1484, Pending watters arising under prior law

1484, Any petition, report, account, or other matter filed or com-
menced before the.operétive date shall be continued under this division,
so far as applicable, unless in the opinion of the court appliication of
‘a'particulaf proviéion of this division would substantially interfere
with the effective conduct of the matter or with the rights of the
parties or other interested persons, in which case the particular provi-
'éion of this division does not apply and prior law applies.

Comment. Section 1484 constitutes a limited exception to the
general rule stated in Section 1481. '
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§ 1485
CROSS-REFERENCES

Definitions
Court, § 1418
Interested person, § 1424
Operative date, § 1480
Petition, § 1430
Prior law, § 1480

4057761

§ 1485, ~-Effect on guardianships of adults and married minors

1485, -{a) A guardianship of an adult, or a guardianship. of ithe
person of a married minor, in existence under this code on the operative
date shall be deemed to be a conservatorship and is governed by tlie pro-
visions of law applicable to conservatorships without petition of
* order; ‘whether ‘or mot the letters of guardianship or the title of the
proceeding are amended as provided in this chapter.

_ (b} A conservatee subject to conservatorship described in subdivi-
‘sien {(a) shall be deemed té have been adjudicated to lack legal capacity
as provided in Section 1835 unless otherwise ordered . by . the court.

{c¢) The validity of transactions and acts of a guardian or con-
servator shall not be affeceed By a misdescription of the office, nor
shall any judgment, decree, or order of the court be invalidate&‘gﬁ,any

such misdescription.

Comment. Section 1485 continues in effect as conservatorships all
guardianships for adults and all guardianships of the person of married
minors established under prior law. It preserves ‘the éffect of the
creation of such guardianships under prior law. See Tlellman Commercial
Trust & Sav. Bank v. Alden, 206 Cal. 592, 604-05, 275 P. 794, 799-800
(1929) (guardianship rendered the ward incapable of making a valid
conitract). However, such a person is mot deemed to ‘lack capacity'to
give informed consent for medical treatment unless .the court so:orders,
See Section 2354. See also Section 1835. _

Unless the court makes a different order, Séction' 1487 requires
.that the court make an order that the conservatee described in subdivi-
sion (a) be adjudged to lack legal capacity. However, Sectiom 1487 and
subdivision (b) of Section 1485 authorize the tourt to make & different
order. Thus, the court may make an order under Section 1835 that the
conservatee lacks the power to enter into specified types of transac-
tions or any transaction in excess of a specified amount ot the court
may remove entirely the disability imposed on the conservatee by Section
1485, 1In the latter case, the conservatee will have the limited power
to contract provided by Section 2430. See Board of Regents State Univs.
v. Davis, 14 Cal.3d 33, 41, 533 P.2d 1047, 1053, 120 Cal. Rptr. 407, 413
{1975). -
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§ 1486
CROSS-REFERENCES

Allowance for ward or conservatee, § 2421
Definitions
Court, § 1418
Operative date, § 1480
Order reflecting capacity, 4 1487
Wages of ward or comservatee, § 2601

- 15106 -

§ 1486. Effect on conservatorship of person for whom guardian
could have been appointed

1486, If a conservator was appointed under prior law on the
gtbund that the conservatee was a person for whom a guardian could have
been appointed, the conservatee shall be deewmed to have been adjudicated
to lack legal capacity as provided in Section 1835 unless otherwise

ordered by the court.

Comment. Section 1480 preserves the effect of a conservatorship
established under prior law on the ground provided in former Sectiomn
1751 that the proposed comservatee was a person '"'for whom a guardian
could be appointed under Division 4 of this code . . . ." Such a
determination by the court making the appointment constituted an adjudi-
cation that the comservatee .was incompetent. See Board of Regents State
Univs. v. Davis, 14 Cal.3d 33, 38 0.6, 43, 533 P.2d 1047, 1d51 n.b,
1054, 120 Cal. Rptr 407, 411 n.6, 414 (1975). FHowever, such a person is
not deemed to lack capacity to give inforwed consent for wmedical treat-
ment unless the court so orders. See Section 2354. See also Sectiom

1835 and the Comment to Section 1435.

CROSS-REFERELCES

Allowance for comservatee, § 2421
Definitions '

Court, § 1418

Prior law, § 1480
Order reflecting capacity, § 1487
Jages of conservatee, § 2601

15107

§ 1487. OQrder to reflect lack of legal capacity of existing wards
and conservatees

1487. (a) At or before the time of the court's first biennial
review after the operative date under Section 1850:

(1) With respect to guardianships described in Section 1483, the
court shall make an order that the comservatee lacks legal capacity
unless the court makes a different order.
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§ 1488
{2) With respect to conservatorshlps described in Section 1486, the
court shall make an order that the conservatee lacks legal capac1ty
unless the court makes a different order.
{(b) Houcompliance with this section does not eiter.ﬁhe effeet of
Section 1485 or 1486, which shall continue to apply until the court

makes an order as required by this section, and gives rise to no penal-
ty.

Comuent. Section 1487 1np1ements Sectlons 1485 and 1486. Section
1487 requires that the court make an order that the conservatee lacks
legal capacity unless the court makes some. other order such as, for
exauple, an order withdraw1ng the conservatee s power to enter 1nto
specified transactioms.

CROSS-REFERENCES

pefinitions
Court, § 1418 .
‘Operative date, § 1480 .,
. Rules of Judicial Council, § 1491

. Ce e | , . 404/935
§ 1488, Effect on nomination by adult of guardian for such adult

. 1438, If, prior to the. operatlve date, an adult has in a signed
_”writlng nominated a persan to serve as guardian if & guardian is in the
.Afuture appointed for such adult such nominatlcn shall be deemed to be a
nomination of a comservator. This section applies whether or not the
signed writing was executed in the eeme manner as a wi;nessed will so
lons as the person signing the writing had aﬁ the.fime.the'ﬁtiting was
signed sufficient capacity to form an intelligent prefeieneer__

Corment. Section 1488 ensures that a nomination 0f a guardian made

under former Section 1463 will be given effect under the new law (Sec-
tion 1810}.

" Under Section 1810, a conservator may be nominated in a signed
writing whether or not the writing: is executed .in the same mamner as a
witnessed will. The second sentence of Section 1488 applies the same
standard to a signed writing made under prior law and purporting to
nominate a guardian, even though the writing' may not bhave wmet the
stricter requirement of former Section. 1463, ..

CROSS-REFERENCES
Definition, operative date, § 1480
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§ 1489
404/987

§ 1489, Effect on appointment of guardian by parent or other person
' for a miner

1489. 'If, prior to the operative date, a parent or other person
has in a éigned writing appointed a person to serve as the guardian of
the person or estate or both of a minoy, or as the guardian of the
property the winor receives from or by designation of the person making
the appoiﬁtment, such appointment shall be deemed to be a nomination of
a grardian if the requirements of Section 1500 or 1501 are satlsfied
and, in such case, shall be given the same effect it would have under
Section 1500 or 1501, as the case may be, if made after the operative
date. This section applies whether or not the signed writing is a will
or deed so long as the person signing the writing had at the time the
writing was signed sufficient capacity to form an intelligent prefer-
ence,

Comment. Section 1489 ensures that the appointment of a testamen-
tary guardian made under former Section 1402 or 1403 will be. piven
effect as a nomination of a yuardian under the new law (Sections 1500
and 1501). See also Section 1514(c)~(d) and Civil Code § 4600,

Under Sections 1500 and 1501, a guardiam may be nowminated in a
signed writing whether or not the writing is a will or deed. The second
sentence of Section 1489 applies the same standard to a signed writing
made prior to the operative date and purporting to appoint a guardian,
even though the writing may not have met the stricter requirements of
former Section 1402 or 1403,

- CROSS-REFERENCES

befinition, operative date, § 1480

405/ 764

§ 1490, References in statutes

1490. (a) When used in any statute of this state with reference to
an adult or to the person of a married ndnor, "guardian" means the
conservator of that adult or the conservator of the person in case of
the married minor.

(b) Any reference in the statutes of this state to the term "ab-
sentee” or "secretary concerned" as defined in former Section 1751.5 of
the Probate Code shall be deemed to be a reference to the definitions of

those terms in this division.
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§ 1491

{c) Any reference in the statutes of this state to the terms "ac-

count in an’insured savings and loan association,v L

shares of an insured
credit union," or "single-premium deferred annuity” as defined in former
Section 1510 of the Probate Code shall be deemed to be a reference to
the definitions of those terms in this division.

Comment. Section 1490 recognizes that through inadvertence some
conforming changes may not have been made in sections containing refer-
" ences made obsolete by the enactment of this division.

CROSS~REFEREWCES

Definitions o ) i
Absentee, § 1403 '

_Account In an insured savings and loan associlation, § 1406
Secretary concerned, § 1440 , , ,

“Shares of an insured credit union, § 1443
Single-premium deferred annuity, § 1446

4057765
§ 1491. Rules of Judicial Council -

1491, The'Judiciai Council may‘prdvide bﬁ iﬁle for the orderly
transition of pending proceedings on’ the operative date, includlng but
~not 11mited to rules relatlng to amenduent of the title of the proceed-
1ngs and amendment of, or issuance of letters of guardlanship or con-

servatorship. :

Comment. Section 1491 wakes clear the authorify of the Judicial
Council to prescribe rules prior to the operative date for the orderly
transition of pending proceedings on the operative date. See also the
Comment to Section 1464 (form of notice). See alsc Section 2356 f{régu-
lation of Director of Mental Lealth defining ''mental health treatment
facility").

CROSS~ REFERENCES
Definition, operative date, § 1&80 '
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§ 1500
3071
PART 2. GUARDIAWSHIP

CHAPTER 1., ESTABLISHHENT OF GUARDIANSHIFP

Article 1. Nomination of Guardian

§ 1500, HNomination of guardian of person or estate or both by parent
” 1500. Subject to Section:lSGZ, a paient may nominate a guardian of

the person -or estate, or both, 'of a minor child if:

{a) The other parent nomihates, or consents in writing to the
nomination of, the same guardian for the same child; or

{(b) At the time the ﬁetition for appointment of the guardian is
filed, either (1) the other parent is dead or lacks legal capacity to
consent to Fhe nominatien or (2} the consent of the other parent would

not be required for an adoption of the child.

Comment. Section 1500 supersedes forzer Section 1403, which au-
thorized a parent to appoint a guardian, by will or deed, to take effect
upon the death of the parent appointing. BSection 1500 substitutes the
concept of nomination for appointment. As to the effect to be given to
a nomination under this section, see Section 1514,

A nomination under Section 1500 is subject to the requirements of
Section 1502, which requires that the nomination be made in the petition
for the appointment of the guardian or at the hearing on the petition or
in-a writing signed either before or after the petition is filed. See
Section 1502 and Comment thereto.

Subdivisions {(a) and (b) of Section 1500 couitinue the substance of
the requirements that were stated In former Section 1403 except that a
reference to 2 nomination by the other parent has been added for clari-
ty.

An appointment of a guardian under prior law is deemed to be a
nomination of a puardian. See Section 1489,

CROSS-REFEREHCES

Additional powers of guardian nominated by will, § 2108
Consent of parent to adoption of child, Civil Code § 224
Joint guardians for one ward, § 2105

One guardian for several wards, § 2106

264752

§ 1501, HNomination of guardian as to particular property

1501. Subject to Sectiom 1502, a parent or any other person may
nominate a guardian for property that a minor receives from or by desig-

nation of the nominater (whether before, at the time of, or after the
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§ 1501
nomination) including, but not limited to, property received by the
minor by virtue of a gift, deed, trust, will, succession, insurance, or

benefits of any kind.

Comment. Section 1501 supersedes former Section 1402, which au-
thorized a parent to appoint a guardian by will or deed for property a
child took from such parent by will or succession and authorized any
other person to appoint a guardian by will for property a minor took by
will from such other person.  Section 1501 substitutes the concept of
nomination for appointment. As to the effect to beé given to a nomina-
tion under this section, see Section 1514, : :

A nomination under Section 1501 is subject to the requirements of
Section 1502, which requires that the nomination be made in the petition
for the appointment of the guardian or at the hearing on the petition or
in a writing signed either before or after the petition is filed See
Section 1502 and Comment thlereto,

Section 1501 goes bewyond prior law which limited the appointment of
a guardian to property taken by will or succession in the case of a
parent or property taken hy will in the case of another peérson. Section
1501 covers all property received from or by designation of the person
. makihg the tiomination, and 1nc1udes such property as proceeds from an
insurance policy Compare Estate of Welfer, 110 Cal. App.2d 262, 242
P.2d 655 (1952) (father's desire expressed in his will that de51gnated
person be guardian with respect to proceeds of insurance pelicy on
father's life not given effect because former Section 1402 covered only
property taken by "will or succession'}. Under Section 1501, a person
"may nominate a guardian for the proceeds of a life insurance policy
“owned by the’ nominator on the life of a person surviving the nominator.
B Where a parent attempts to nominate a general guardian of the
estate of a child as authorized by Section 1500, but the nomination does
not’ satlsfy the’ requlreEEnts “of Sectlon 1500 because the written consent
of’ the other parent 1s required but not obtained, the nomination may
nevertheless satisfy thé requirements of Section 1501 and permit ap-
pointment of a guardian with respect to the property of the nominating
parént that the child takes from that parent. Cf. Guardlanship of
Joaquin, 168 Cal., App.2d 99, 335 P.2d 507 (1952) ( (testamentary guard-
ian).

An appointment of a Cruardlan under prior law is deemed to be a
nomination of a guardlan. See. Section 1489 i

CROSS*REFERENCES

Joint guardians for one ward, § 2105

One guardian for several wards, § 2106

Powers and duties of guasrdian where
Guardian as to particular. property appointed, § 2109
Guardlan nomlnated ir will, § 2108
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§ 1502
4253

§ 1502, Ganmer of making nomination; when effective; effect of sub-
sequent legal incapacity or death of nominator

1502. (a) A nomination of a guardian under this article may be
made in the petition for the appointment of the guardian or at the
hearing on the petition or in a writing signed either before or after
the petition for the appointment of the guardian is filed.

{b) The nomination of a guardian under this article is effective
when made except that a writing nominating a guardian under this article
may provide that the nomination becomes effective only upon the occur-
rence of such specified condition or conditions as are stated in the
writing, including but not limited to such conditions as the subsequent
legal incapacity or death of the person making the nomination.

{c} Unless the writing making the nomination expressly otherwise
provides, a nomination made under this article remains effective not-
withstanding the subsequent legal incapacity or death of the person

making the nomination.

Comment. Section 1502 is new. Subdivision (a) permits the nomina-
tion to be wmade by a signed writing at any time or at the hearing on the
petition. Former Sections 1402 and 1403 in effect provided that an
appointment of a testamentary guardian was effective only 1f made by
will or deed in the case of a parent or by will in the case of any other
person and the appointment was effective only upon the death of the
person making the appointment. Subdivision (a) liberalizes former law
to permit the nomination to be effective, for example, where a guardian
is needed for a child because the parent making the nomination noc longer
has legal capacity and the other parent is dead. ‘

Subdivision (b) makes clear that a writing making a nomination
under this article may specify one or more conditions the occurrence of
which makes the nomination become effective. Absent such specification,
the nomination is effective, unless it is revoked, whenever a petition
to appoint a guardian is filed,

Subdivision (¢} makes clear that the death or subsegquent lack of
legal capacity does not affect the effectiveness of the nomination
unless the writing making the nomination expressly otherwise provides.

An appointment of a guardian under prior law is deemed to be a
nomination of a guardian. See Section 1489.
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§ 1510
28/773
Article 2. Appointment of Guardian Generally

§ 1510. Petition for appointment

1510. (a) A relative or othet person on behalf of the winor, or
the minor if l4 years of age or older, may file a petition for the
appointment of a guardian of the minor.

{b) The petition shall request that a guardian of the person or
estate of the minor, or both, be appointed, shall specify the proposed
guardian, and shall state that such appointment is necessarp or con-
venient, ' ' '

" (c) The petition shall set forth, so far as known to the peti-
tionet, thé names and addresses of all of the following: -

{1} The parents of the proposed ward.

(2} The person having legal custody of the proposed ward and, if
that person does not have the care of the proposed ward, the person
having the care of the proposed ward. ' B

(3) The relatives of the proposed ward within the second depree.

(4) In the case of a guardianship of the estate, the spnuse of the
-~spr0posed ward,

- _ (5) Any person nominated as guardian for the proposed ward under
Secticn 1500 or 1501.
o (d) If the proposed ward is a patient in or on leave of absence
from a state institution under the Jurisdictinn cf the State Department
“of Hental Health or the State Department of Developmental Services and
.that fact is known to the petitioner, the petition shall state that fact
and name the institution. ' . o
| (e} Tne petition shall state, 507fat aa:is:known to the petitioner,
‘whether or not the proposed ward is receiving or is entitled to recelve
benefits from the Veterans Administration. 7

(f) If the petitionet has knowledge of any pending adoption,
juvenile court, marriage- dissolution, domestic relations OF - othet
similar proceeding affectiné the proposed ward, the petition shall
disclose such pending proceeding.

Comment. Subdivision (a) of Section 1510 continues the substance

of the second sentence of subdivision {(a) of former Section 1440 and a
portion of the first paragraph of former Section 1570.
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§ 1510

The "necessary or convenient" standard of subdivision (b) is taken
from the first sentence of subdivision {a) of former Section 1440. The
requirement that the petition specify the proposed guardian is new but
continues former practice. See Petition for Appointment of Guardian of
tlinor (Form Approved by Judicial Council of California, effective Janu-
ary 1, 1976).

Subdivision {c} is new and is drawn in part from the second sen~
tence of formwer Section 1754 ({conservatorship). This subdivision will
facilitate compliance with the notice requirements of Section 1511, The
subdivision generally continues former guardianship practice. The
former practice is clarified to require a listing of both the persomn
having legal custody and the person having the care of the proposed ward
if they are different persons. The former practice Is breadened to
include relatives within the second degree who reside outside of Cali-
fornia and the spouss of the minor. (Note that a guardian of the person
may not be appointed for a married minor. See Section 1513.) See
Petition for Appointment of Guardian of inor (Form Approved by the
Judicial Council of California, effective January l, 1976). Paragraph
{5) of subdivision (¢} is new and reflects the addition of new provi-
sions authorizing the nomination of a guardian. This paragraph super-
sedes the last sentence of former Section 1405,

Subdivision (d) is new and is based on a portion of former Section
1461.3. Subdivision (e) is new and is based on the penultimate sentence
of former Section 1754 (conservatorship) and on former Section 1655
{Uniform Veterans' Guardianship Act}.

Subdivision (f) is new but continues former guardianship practice.
See Petition for Appointwment of Guardian of Hinor (Form Approwved by
Judicial Council of California, effective January 1, 1976). See also
formwer Section 1440(c)(2) (disclosure of any adoption petition by peti-
tioner required in nonrelative guardianship petitionm).

CROSS-REFERENCES

Appealable orders, § 2750
Appointment of guardian to fill vacancy, § 2110
Appointment of legal counsel for proposed ward, § 1470
Independent exercise of powers, § 2592
Joint guardians for one ward, § 2105
Nomprofit charitable corporation ds guardian, § 2104
Notice: to
Director of Mental Health, § 1461
Director of Developmental Services, § 1461
Director of Scocial Services, § 1342
One guardian for several wards, § 2106
Petition in case of certain nonrelative guardianships, §§ 1541-1542
Petition must be verified, § 1450
Temporary guardian, § 2250
Venue, §§ 2200-2216
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§ 1511
- 30/930
§ 1511, HNotice “of hearing

- 1511. (a) Except as prov1ded in subdivisions (f) and (g), at least
15 days before the hearlng on the petition for the appointment of a
guardian, notice of the time and place of the hearing shall be given as
provided in subdivisioms (b), (c}, (d}, and (e) of this section, " The
notice shall be accompanied by a copy of the petition. |

| (b) Notice shall be served in the manner provided for in Sectfoo
415 10 or 415.30 of the Code of Civil Procedure, or in such manner: as
may be authorized by the court, on all of the following (other than the
petitioner or persons joining in the petition):

:(l} The proposed ward 1f 14 years of age or older['_ﬁ ,._?i}

{2) The person having legal custody of the proposed werd

(3) The parents of the proposed ward.,

{4) Any persom nominated as a guardian for the proposed ‘ward under
Section 1500 or 1501, ) 7 L

_ {c) Hotiee shall be given by mall sent to their addresses steted in
the petltion or in such manmer as way be authorized by the eourt to
all of the following (other than the petitioner or persons Joinlng i
the petltion)

(1) The spouse named in the petitiom.

(2} The relatives named in the perition.

(3) The person having the care of the proposed ward if other'than
the person having legal custody of the proposed ward.

(d) If notice is required by Section 1461 or Section 1542 to be
given to the Director of Mental Health or the Director of Developwental
Services or the Director of Social Services, notice shall be mailed as
so required. ' |

{e) If the petition states thet thejpropoeed ward ierreoeivihg or
is entitled to recéive benefits from the Veterans Administratiom, notice
shall be mailed to the office of the Veterans Administration referred to
in Section 2908.

(f) Unless the court orders otherwise, notice need not be given to

any of the following:

.



§ 1511

{1) The parents or other relatives of a proposed ward who has been
relinquished to a licensed adoption agency.

(2) The parents of a proposed ward who has been judicially declared
free from their custody and control.

r(g) Notice need not be given to any person if the court so orders
upon a determination of either of the following:

(I) The person cannot with reasonable diligence be given the no-
tice.

-(2) The giving of the notice would be contrary to the interest of
justice,

(h) Before the appbintment of a guardian is made, proof shall be
made to the court that each person entitled to notice under this section
elither: -

(1} Has been given notice as required by this section; or

{2) Has not been given notice as required by this section because
such person cannot with reasonable diligence be given the notice or
because the giving of notice to such person would be contrafy to the

interest of justice.

Comment. Section 1511 supersedes former Section 1441 and substan-
tially broadens the notice required. Subdivisions (b) and (c) of Sec-
tion 1511 (1) retain the former requirement of notice to the parents,
(2) clarify the former requirement that notice be given to the person
having the "care' of the proposed ward by requiring notice to the person
having legal custody of the proposed ward, and (3) add a requirement of
notice to the proposed ward 1f 14 years of age or older, to the spouse
of the proposed ward, and to any guardian nominated under Section 1500
or 1501, MNotice is also required to be mailed to the person having the
care of the proposed ward if that person is not the person having the
legal custody of the proposed ward. The requirement of notice to a
pérson nominated as guardian under Section 1500 or 1501 is designed to
alert the nominee to the pending proceeding if the nominee is not the
petitioner or a person joining in the petition. The former requirement
of notice to "such relatives of the minor residing in the state as the
court or judge deems proper” is expanded by subdivision (c) of Section
1511 to require notice to all relatives of the proposed ward within the
second degree (see paragraph (3) of subdivision {c) of Section 1510)
outside of as well as within California. Subdivisions (d) and (e) are
included to alert the practitioner to the need to give notice to the
Director of ilental Health, Director of Developmental Services, or
Director of Social Services, and to the Veterams Administration in
certain cases,
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§ 1512

subdivision (a) requires that notice be given at least 15 days be-
fore the hearing, and this tiwme may not ‘be shortened by the cburt. See
Section 1462. If there is urgency, a temporary guardian may be ap-
pointed., See Section 2250, '

Subdivision (f) continues the last sentence of former Section 144},
but. the former provision specified that notice "shall" not be given,
whereas subdivision (f) provides that notice 'need" not be given. This
change authorizes the court to require that notice be given in a case
where such notice would be appropriate. The court had no comparable
authority under the former provision.

Subdivisions (g) and (h) are based on the last portion of the
second. sentence of former Section 1l441. The court can order that notice
need not be given where the person to be given notice cannot be located
in the exercise of reasonable diligence or where the giving of the
notice would be contrary to the interest of justice. The court might
determine that the giving of the notice would be contrary to the inter-
‘est of justice, for example, if the parents or relatives of the proposed
ward were in Vietnam and the pgiving of the notice might be dangerous to
them or where a mother had abandoned the proposed ward, remarried,
established' a new family, 'and indicated in writing that she wanted to
receive no further communications concerning her child because she was
concealing its existence from her new family. The provision for proof
of notice is -generalized by ‘subdivision (h) to -apply to-all notices
required by Section 1511,

CROSS-REFERENCES

Clerk sets petition for hearing, § 1431
Definition, court, §. 1&18 ,
Mailing . | .
. anmer of, § 1465

‘Personal delivery in lleu of § 1466
_ When complete, § 1465 ,

Postponement of hearing, notice § 1463
Proof of giving of notice, § 1468
Service by mail, when deemed complete, § 1467

- 367227

§ 1512, Amendment of petition to disclose newly discovered proceeding
e affecting custody " : S i Lo

'1512 © Within 10 days after the petitioner in the guardianship
proceeding becomes aware of any: proceeding not -disclosed in the buard-—
'ianahip petition affecting the custody of the proposed ward (including
-any adoption, juvenile:court, marriage d1ssolution domestic relations,
or other similar proceeding affecting the proposed ward), the- petitioner
shall amend the guardianship petition to disclose the.other proceeding

Comment. Section 1512 is new. The section is designed to alert
the court to any other proceeding affecting the custody of the proposed
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§ 1513

ward that was not disclosed in the guardianship petition. The section
supersedes ‘the second paragraph of subdivision (c) of former Section
1440, which required a nonrelative petitioner fer guardianship to amend
the guardianship petition if the petitioner filed a petition for adop-
tion of the minor of whom the petitioner was seeking guardianship.

201121
§ 1513. Investigation and report by court-designated officer

1513. (a) The court investigator, probation officer, or domestic
relations inveétigator in the county in which the petition for apéoint—
ment of a guardian is pending shall make an investigation of each case
whenever requested by the court.,

{b) The officer making the investigation shall file with the court
'a written confidential reﬁdrt. The report may be considered by the
court and shall be made available only to the persons who have been
served in the proceeding and the persons who have appeared in t@éfpro-
ceeding or their attorneys. The report may be received in evidencé upon
stipulation of all such persons who are present at the hearing.

{c) When the court directs that an investigation and report be made
under this section, the court shall make an inguiry into the finanecial
condition of (1) the parent, parents, or other person charged with the
support and maintenance of the proposed ward and (2) the estate of the
proposed ward. If the court finds such parent, parents, or other person
or the proposed ward's estate able, in whole or in part, to pay the
expense of the investigation and report, the court shall make an order
requiring such parent, parents, or other person, or the guardian of the
ward's estate when appointed, to repay to the county such part, or all,
of such expenses of the investigation and report as, in the opinion of
thé court, is proper. The repayment shall be made to the county officer
designated By'thé board of supervisors, who shall keep suitable aécounts
of such expgnsegrand repayments and shall deposit the collections in the
county ﬁreééury, An ofder may be made under this subdivision only after
a hearing, held after.such notice aé the court may require, 1f a hearing
is requested.

Comment. Subdivision (a) of Section 1513 continues the substance
of former Section 1443 with two modifications:
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(1) The former law Has been expanded in Séction 1513 to permit
investigations by the court investlgator and the donestic relations
" investigator. The court 1nvestigator nakes other 1nvest1gations under
this division and it is approprlate that thls ‘officer be included among
the persons authorized to make investigations under Sectiom 1513, The
addition of the domestic relations investipator to Sectien 1513 is
consistent with Civil Code Section 4602, which authorizes investigations
to be made in child custody matters by the domestic relations investi-
gator as well as by the probation officer.

(2} Section 1513 does not comtinue the provision of former law that
~.precluded an investigation and report when a report was required under
former Section 1440.1 (contlnued in Section 1543). This provision of
former law was unduly rigid and has not been continued because it would
preclude the court, for example, from obtaining a report under Section
1513 in a case where the agency obligated to file the report under

" Section 1543 has such an interest in the matter that the agency's report

is not fair and objective as far as the proposed guardian is concerned,
Subdiv131on (c) of Section 1513 will tend to protect against any un-
necessary investigation’ ‘dnd report under Section 1513 'in a case where a
report is being.made under Section 1543 becauge the petitiouner in the
guardianship proceedlng will wish to avoid the expense of an unnecessary
report.

Subdivisions (b) and {(c) of Section 1513 are new .and are adapted
from comparable provisions of Civil Code Section 4602,

CROSS-REFERENCES

Appointment of legal counsel for preposed ward, § 1470 . et
Definitions

-~ Court, § 1418

‘ Court investigator, § 1419 o .
Report in case of certain nonrelative guardianships, § 15&3

: z.Nobe. AB 2721 would .amend subdivision . (c} to. substltute "shall”
for "may."

e b e . e e g, AAE0.

- § 1514, 3ppointment of guardian , .
1514, :(a) Upan hearing of the petltion, if it appears necessary or

convenlent, the coyrt may appoint a guardian of the person or estate of
the proposed ward or both. , _ o o
..(b) In appointing a guardian of the perscn .the court is governed

;.. by the provisions of Section 4600 of the Civil Code, relating to custody

of a minor.

{c) The court shall appo1nt a guardlan nomlnated under Section 1500
‘1nsofar as the nominatlon relates to the guatdianship of the estate

unless the court determines that the nominee is unsuitable.
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(d} The court shall appoint the person nominated under Section 1501
as guardian of the property covered by the nomination unless the court
deterpines that the nominee is unsuitable., 1If the person so appointed
is appointed only as guardian of the property covered by the ncﬁination,
the letters of guardianship shail so indicate.

{e} Subject to subdivisions {c} and (d), in appointing a guardian
~ of the estate:

{1} The court is to be guided by what appears to be in the best
interest of the proposed ward, taking into account the proposed: guard-
ian's abillity to manage and to preserve the estate as well as the
proposed guardian's concern for and interest In the welfare of'the
proposed ward,

{2) If the proposéd wé;d is of sufficient age to form an intelli-
gent preference as to the peérson to be appointed as guatdian, the court
shall give consideration to that preference in determining the person to

be s0 appointed.

Comment. Subdivision (a) of Section 1514 continues the substance
of the first sentence of former Section 1405 and the substance of a
portion of the first sentence of subdivision (a) of former Section 1440.

Subdivision (b) applies only to a guardian of the person of ‘a
minor. If a person is to be appointed as a guardian of both the person
and of the estate, subdivision (b) applies. Subdivision (b) incorpo-
rates by reference Section 4600 of the Civil Code, which applies to any
proceeding where there is at issue the custody of a minor child, includ-
ing a guardianship proceeding. See, e.g., Guardianship of Marino, 30
Cal. App.3d 952, 106 Cal. Rptr. 655 (1973),. '

Subdivisions (c) and (d)--which require the appointment of the.
person nominated.under Section 1500 or 1501 as guardian of the property
covered by the nomination unless the nominee is determined to be unsuit-
able--supersede the portion of the last sentence of former Sectiom 1405
that related to confirmation of a testamentary guardian of the estate of
a minor. Prior law was not clear whether appointment of a teatamentary
guardian of the estate was binding on the court or was merely persua-
sive. See 3 N§. Condee, Probate Court Practice § 202%, at 151 (2d ed.
1964); Schlesinger, Testamentary Guardianships for ilinors and Incompe-
tents, in California Will Drafting § 10.10, at 312-13 (Cal. Cont. Ed.
Bar 1965). Subdivision (b) permits appointment of a person nominated as
the guardian of the person and estate of a minor in the court's discre-
tion, if the appointment of such person is permitted under the standard
provided in Civil Code Section #4600; but, even though the person nomi-
nated as a guardian of the person and estate is not appointed as guard-
ian of the person, the court must nevertheless appoint the nominee as
the guardian of tne estate unless the court determines that the nominee
is unfit,
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Subdivision (e} provides the standards for appointing a general
guardian of the estate of a minor. A general guardian may coexist with
a guardian as to particular property nominated under Section 1501, with
the latter controlling the property received from the person maklng the
" nomination. See Section 2109. However, no new general guardian nay be
appointed when an existing general guardianm is serving unlesd the
existing guardian is removed or the appointment is vacated. See Guard-
ianship of Kimball, 80 Cal. App.2d 884, 182 P.2d 612 (1947). Paragraph
{2) of subdivision {e) continues the first sentence of former Section
1406 insofar as it related to appointment of a general guardian.of the
estate of a minor but requires rather than permits the court to consider
the minor's preference. -

) When a guardian nomlnated by will is granted additional powers by
the will and is appointed by the court, the order of appointment shall
include a:grant of such powers to the guardian unless the court for good

cause determines otherwise, See Section 2108.

" Section 1514 substitutes the rule of Section 4600 and the general
rule stated in subdivision (e) for the priorities and limitations stated
in former Sectioms 1406-1409 and supersedes those sectioms.

Former Section 1406 permitted a minor over 14 years of age to
snominate a guardian, but the court: had considerable latitude in déter-

.. mining whether to approve the minor's nominee. See Guardianship of

Kentera, 41 Cal.2d 639, 262 P.2d 317 (1953); Guardianship of Rose, 171
Cal. App.2d 677, 340 P.2d 1045 (1959). Section 1510 does not continue
the right of the minor to nominate the guardian but preserves the stand-
ing of a minor 14 years of age or older to petition as a party in a
guardianship proceeding for the appointment of his or her own guardian.
Civil Code Section 4600 requires ‘the court to consider and give due
weight' to the minor's préference concerning the’ ‘minor's custody And
»subdivision (e) of Section 1510 requires the court to consider the
minoer's’ preference as to the pérson’ to be appointéd as guardian of the
g'estata exCEpt where the guardlan has been nominated ‘under Section 1500.

CROSS-REFERENCES

Appealable orders, § 2750

Appointment of guardian to £ill vacancy, § 2110 e

. Appointment of legal counsel for proposed ward § 1470 - ..

Definition, court, § 1418 TR

. Director of Developmental Services as guardlan ~Health. & Saf. iCode.

§ 416 o -
Joint guardians for ome ward § 2105

Nonprofit charitable corporation as guardian, § 2104

_One guardian for several wards, § 2106 S

Order of: ‘appointment, additional conditions, §§'2358, 2402

, Public guardian . Welf. & Inst. Code § 8006

Trust company as guardian of estate, § 480
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4442

§ 1515. HNo guardian of-person for married minor

1515. Wotwithstanding any other provision of this part, no guard-
ian of the person shall be appointed for a winor who is married or whose
marriage has been dissolved. This section does not apply in the case of

a minor whose marriage has been adjudged a nullicy.

Comment. Section 1515 supersedes former Section 1433, which pre-
cluded dppointment of a puardian of the person of a marrlied minor solely
by reason of minority. If a married minor is in need of protective
supervision of the person, a conservator of the person may be appointed
under Part 3. If a conservator of the person of a married minor is
apppinted and the marrlage is adjudged a nullity, the conservatorship of
the person terminates {Section 1860) and, if the minor is in need of
protective supervision of the person, a guardian may be appointed. TIf
the marriage of an adult 1s adjudged a nullity, it hac no effect on the
conservatorship of the person if one had been established, even though
it was established prior to the rime the conservatee became an adult.
Hothing in Section 1515 precludes the appointment of a guardian of the
estate of a married minor.

CROSS-REFERENCES

Termination of guardianship of person when minor marries, § 1600

4429

Article 3. HNonrelative Guardianships

§ 1540. A@plication of article

1540 -This artlcle does not apply in any of the following cases:

(a) Where the petitlon is for guardianship of the estate exclu-
sively, ’

{b) Where the petitioner is a rélative of the proposed ward.

(c) Where the petitioner is one nominated as a guardian of the
propﬁsed ward under Section 1500.

{d} Where the Dlrector of Developmental Services is appointed
guardian pursuant to Article 7.5 {commencing with Sectiop:ﬁlﬁ) ‘of Chap-
ter 2 of Part 1 of Division 1l of the Health and Safety Code.

{e)} Where the director of the department designated by the board of
supervisors to provide soclal services is appointed guardian.

(f) Where the public guardian is appointed guardian.

Comment, Section 1540 is new. The section is drawn from the qual-

ifications for application of subdivision (c) of forwer Section 1440 and
from former Section 1440.3,
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4431

§ 1541. Additional contents.of petition for puardianship

1541, 1In addition to the othet reqpited contents of the petition
_for appointment of a guardian, the petition shall include both of the
following:

(a) A statement that, upon request by an agency referred ta in
Section 1543 for information relating to the investigatlon referred to
._1n that section, the petitloner will promptly submit the information
required

(). A disclosure pf any petitlon for adoption of the winor who is
’ the Subject of the guardianship petition by the petitioner for guardian-
ship regardless of when or where filed. .

(c} ‘A’ statement whether ‘or not the’ petitioner s home is licensed as

a. foster famlly home.

| Conment. Section 1541 continues the substance of the second sen—
tence of subdivision (c) of forwer Section 1440. For cases in which
this article does not apply, see Sectionm 1540.

CROSS—-REFERERCES

Disclosure of proceedings affecting custody, §§ 1510(f), 1512

4436
§ 1542, Delivery of copy of petition to Director of Social Services

. 1542, The petitioner shall iail a notice of the hearing and a copy
of the petition to the Director of Social Services at the director's

office in Sacramento at least 15 days before the hearing.

Comiment. Seotion 1542 continues the substance of the ‘first sen-
tence of subdivision. (c) of former Section 1440 except that the.require-
ment that notice of the hearing be given has been added, "mail" has been
substituted for "served," and the 15-day provisionm has been added: The
provision of former Section 1440 requiring proof of service. to he made
to the court at the time of hearing has been omitted; this will permit
proof of mailing to be filed with the court prior to the liearing. See
Section 1468. - . ,

For cases in which this article does not apply, see Section 1540

. CROSS~REFEREWCES

Manner of malling, § 1465 .
Personal delivery in lieu of maillng, § 1466
. When, mailing complete, § 1465 ,
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§ 1343
4437
§ 1543. Report on suitabili;y of guardian

1543, (a) If the petition as filed or as amended states that an
adoption petiticon has been filed by the petitioner, a report with re-~
spect tq_théwsﬁitabilify of tﬁe petitioner for guardianship shall be
filed with the court by the agency investigating the adoption. - In other
'cases, the local agenc? designated by the board of supervisors to pro-
vide public social sexvices shall file a report with the court with
respect to the petitioner of the same character required to be made with
regard to an applicant for foster family home licensure. '

{b) The report filed with the court pursuant to this section is
confidential. Tne report may be considered by the court and shall be
made available only to the persons who have been served in the pro-
ceeding or who have appéared in the proceediug or their attorneyé. The
report may be received in evidence upon stipulation of all such persons
who are present at the hearing.

| Comment. Subdivision {(a) of Section 1543 is the same in substance
as former Section 1440.1. Subdivision ‘(b) supersedes former Section
1440,2, is comparable to subdivision (b) of Section 1513, and is adapted
from the comparable provision of Civil Code Section 4602. See also Sec-
tion 1513 {investigation by court investipator, probatiom officer, or
domestic relations investigator). For cases in which this article does
not apply, see Section 1540,

| o CROSS-REFERENCES
Definition, court, § 1418
29175
CHAPTER 2. TERHINATION

§ 1600. Majority, deaﬁﬁ,'of marriage of ward

1600. (a) A guardianship  of the person or estate or both ter-
minates when the ward attains majority or dies,

(b) A guardianship of the person terminates when the ward marries.

Comment. Subdivision {(a) of Section 1600 continues subdivisions
{1) and (2) of former Section 1590, relating to termination of guardian-
ship when the ward attains majority. The age of wajority is 18. See
Civil Code § 25. Subdivision (a) alsc codifies the rule that the death
of the ward terminates .the guardianship. See Section 1860 for a compa-
rable provision. Subdivision (b) continues that portion of subdivision
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§ 1601

{1)--of former Section 1590 relating to termination of the guardianship
of the person when a minor marries.

The court retains jurisdiction of the guardianship proceeding
despite the termination of the guardianship. See Section 2630. If the
married minor is in need of protective supervision of the person, a
petition for comservatorship of the person may be filed. See Section
1800. - See alsoc Section 1820(b) (filing petition for appolntment of
conservator during proposed comservatee's winority so that the appoint-
ment of a conservator may be made effective immediately uponn the wminor's
becoming 18).

CROSS~REFERENHCES

Allowance of

Disbursements after termination of guardianship, § 2623
. Expenses for care of estate after death of ward, § 2623
Care of estate after death of ward, § 2467
“:Disposition of estate after death of ward, § 2631
Ne guardian of person for married miner, § 1515 .
Ward reaching majority may settle accounts with guardian, § 262?

_ - 29176
§ 160l. Termination by court order

1601 Upon petition of the guardian, a parent, or the ward and
after such notice as the court may require, the court may make an order
terminating the guardianship if the court determines ‘that it is no
1nnger necessary that the ward have a guardian or. that it is in the

ward's best’ interest to terminate the guardianship.

Comment. Section 1601 continues the first portion of subdivision
(3) of former Section 1590 'except that a parent is added to the persoms
authorized to petition for termination of the guardianship.  The stand-
ard for termination of the guardianship was not formerly specified in
the statute, But see former Section 1580 (removal of guardian when it
is "mo longer necessary that the ward should be under guardianship™).
The court retains juribdiction of the guardianship proceeding despite
termination of the guardianship. See Section 2630.

. CROSS-REFERENCES

Allowance of disbursements. after termination, § 2623
Appealable orders, § 2750
Appointment of legal tounsel for ward, § 1470
Definition, court, § 1418
Proof of giving of notice, § 1468
Request for special notice, § 2700
Termination of proceeding upon
Exhaustion of estate, § 2626 !
Transfer of a11 agsets to foreign guardian, § 2808
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§ 1800
. . 29192
PART 3. CONSERVATORSHIP

CHAPTER 1. ESTABLISHMENT OF CONSERVATORSHIP

Article 1. Persone for Whom Comservator.ilay Be Appointed

§ 1800. Conservatorships for adults or married minors

1800.  If the other requirements of this chapter are satisfied, the
court may appoint: ' o '

(a) A conservator of the person or estate of an adult, or both.

(b} A conservator of the person of a winer who is married or whose
marriage has been dissolwved.

Comment, Section 1800 is pew and makes clear that conservatorships
are authorized only for adults and for winors who are married or whose
marriage has been disscolved. In the case of a minor who 1s married or

.whose marriage has been dissolved, a conservator of the person may be
appointed if the requirements of this chapter are satisfied; a guardian
of the estate of the minor may be appointed where necessary or con-
venient, B5See Sections 1514, 1515. In the case of a minor whose mar-
riage has been adjudged a nullity, guardianship and not conservatorship
is the appropriate protective proceeding of the person. See Section
1515. L

CROSS-REFERENCES

Definition, court, § 1418
©29193
§ 1801. Showing required for appointment generally
1801, Sub]ect to Section 1800:

(a} A conservator of the person may be appointed for a person who
is unable properly to provide for his or her personal needs for physical
health food, clothing, or shelter. _

(b) A conservator of the estate may be appointed for a person who
is substantially unable to manage his or her own financial resources or
resist fraud or undue influence. "Substantial inability" may not be
proved solely by isolated incidents of negligence or improvidence,. .
() A conservetor of the pereon and estate may be appointed for a

-person deecribed in subdivisions {a)} and (b}.

Comment. Section lBOl,continuee the substance of a portion of
former Section 1751. The portiomn of former Sectiom 175)1 that authorized
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§ 1802

the aﬁpaintment of a conservator for an adult for whom a guardian could
be appointed is superseded by subdivision (£) of Section 1821 and subdi-
vislons {(a) and {b) of Section 1831.

29194

§ 1802, Appéintment upon request of proposed conservatee -

1802, Subject.to;SectianVIEOG,‘&#conservator'of the petrson or
estate, or both, may be appointed for a person who voluntarily requests
the appointment and who, to the satisfaction of the court, establisghes

good® cause for the appointment.

Comﬁéﬁtl Section 1802 continues the substance of a portion of
former Section 1751, :

i ~ "CROSS-REFERENCES ~ R
Definition, . coyrt,-§ 1418 ' ) ' y

§ 1803. Proposed conservatee an ébsentee B
L 1803 . A conservator of the estate may be appointed for a person
who s an absentee as-definéd in' Section 1403. ' S
Comment. Section 1803 continues a portion of former Section 1751,

For speclal provisions applicable where the proposed conservatee is an
absentee, see Article 4 (commencing with Section 1840) -

29198

Article 2. Order of Preference for
Appointment of Conservator = =

[

§ 1810, Nomination by proposed conservatee

.. 1810, If the.proposed conservatee has sufficienﬁ capacity at the
time to form an intelligent preference, the proposed conservatee may
nominate a conservator in the petition or in a writing signed either
before or after the petition is filed. The court shall appoint the
nominee as. conservator unless- the court finds that the appointment of
the nominee is:not in the best interests of the proposed conservatee.

Comnent,  Section 1810 continues the substance of the second sen-
tence of former Section 1752. Like former Section 1752, but unlike

former Section 1463 (guardianship), Section 1810 does not require that
the writing containing. the nomination be executed in the same manner as

L& witnessed: will, The, only formal requirements for a nomination under

Ly



-§ 1811

Section 1810 are that the nomination be in writing and be signed by the
proposed conservatee. The nomination may be made in a writing made long
before the conservatorship proceedings are commenced; but, whenever
made, the proposed convervatee must have had at the tice the writing was
executed sufficient capacity to form an intelligent preference. A
nomination of @ guardian wade by an adult under prior law is deened to
be a nomination of a conservator. See Section 1438,

The proposed conservatee-~whether or not the petitioner--may waive
- bond and, in such a case, the court way in its discretion dispense with
bond. Section 2321,

CROSS~-REFERENRCES
Definition, court, § 1418

30/¢939

§ 1811, Homination by spouse or relative of proposed conservatee

1811. (a) A spouse, adult child, parent, brother, or sister of the
proposed conservatee may ndminate a conservator in the petition or at
"the hearing orn the petition.

(b} The spouse or a ﬁarent of the proposed conservatee may nominate
a conservator in a writing signed either before or after the petition is
filed and such nomination shall remain effective notwithstanding the
subsequent legal incapacity or death of the spouse or parent, except
that a nomination by the spouse becoumnes woid upon dissclution or an
adjudication of nullity of their marriage.

7 Comment. Section 1811 is new. Subdivision {a) specifies the
manner in which the nomination contemplated by former Section 1753
(continued in Section 1812) shall be made. ' Subdivision (b) goes beyond
prior law, and gives a writtén nomination made by a spouse or parent
posthumous effect analogous to a nominatibn of a guardiam under Section
1500 or 1501. Unlike: the nomination of a guardian of the estate which
the court must confirm unless the appointee is "unsuitable" (Section
1514), or a nomination made by the proposed conservatee pursuant to
Section 1810 which nomilnee the ¢ourt usust appoint unless it is not in
the best interests of the proposed conservatee, a nowination made under

Section 1811 merely entitles the nominee to some preference for appoint-
ment. See Sectionm 1812,

29199
§ 1812, OQrder of preference for appointment as conservator

1812. (a) Subject.to Séctions 181G and 1813, the selection of a

conservator of the person or estate, or both, is solely in the discre-

tion of the court and, in making the selection, the court is to be
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§ 1812
tion of the court and, in waking the selection, the court is to be
guided by what appears-to be for the best interests of the'proposed
conservatee, S
(b) Subject to Sections 1810 and 1813, of persons equally qualifled
.in the opinion of the court ‘to appointment as conservator of the person
., or estate or both of another, preference is to_be given in the following
order; .
(1) The spouse of the proposed conservatee or the”person nominated
by the spouse pursuant to Sketien 1811,
(2} An adult child of the proposed conservatee or the person nomi-
nated_by the child pursuant te Section 1811,
(3) A Pparent of the proposed conservatee or the person nominated by
the parent pursuant to Section ldil _ o _
(&) & brother or sister of the proposed conservatee or the _person
nominated by the brother or sister pursuant to Section 1811 o
(5} Any other person or entity eligible for appointment as a con-
servator under this code or, 1f there is no such person or entity will-
1ng to act as a conservator, under the welfare and Instltutlons Code.
(e} The preference for any nominee for appointment under paragraphs
(2), (3), and (4) of subdivision {b) is subordinate to the preference
for any other parent, child brotner, or sister in such class..
Comment. Section, 1812 continues the substance of former Section
1753 and the first sentence of former Sectionm 1752 The last sentence
of former Section 1752 is omitted as unnecessary in view of the addition
of the introductory clause to. subdivision (b) of Section 1812 and. the
more ‘detailed and inconsistent prov151ons of former Section 1753, which
_are continued in’ Section 1812 The last paraoraph of former Section
1753 has been omltted as unnecessary The reference to guardian of an
incompetent person has been omitted sincé guardians are no longer
appointed for incompetent persons.
CROSS REFERENCES

Appointoent of conservator to fill wvacancy, § 2110
Definition, court, § 1418
Departument of Mental Health as consarvator, Welf. & Inst. Code § 7284
Director of Developmental Services as. Conservator dealth & Saf. Code
Joint conservators, § 2105 ; :
Nomprofit charitable corporation as conservator, § 2104
‘One conservator for several conservatees, § 2106
Public: guardian. as tonservator, Welf. & Tust. Code, § 35006
Trust company as conservator of the estate, § 480
Veterans' Home of California as conservator of the estate, Mil, &
Vet, Code § 1046
i



§ 1813
29200

& 1813, Condition for appointment of absentee's spouse

1813. The spouse of an absentee as defined in Section 1403 may not
be appointed as conservator of the estate of the absentee unless the
spouse alleges in the petit1on for appointment as conservatqr, and the
court finds, that the spouse has not commenced any action or proceeding
against the absentee for judicial or.legai séparation,.diﬁorce or dis-
solution of marriage, annulment, or adjudication of nullity of their

marriage.

Comment. Section 1813 continues the substance of the second sen-
tence of former Section 1?5& 5. See also Section 1841(b) (statement in
petition). ;

CROSS-REFEREWCES
Definition, court, § 1418

4449

Article 3., Establishment of Conservatorship

§ 1820. Filing of petition

1820. (a) A petition for the appointment of a conservator may be

filed by any of the following:

(1) The proposed conservatee,

{2) A relative of the proposed conservatee.

{3) Any other person or entity eligible for appointment as a con-
servator under this code or under the Welfare and Institutions Code.

(4) Any friend, other than a creditor, of the proposed conservatee.

(b) If the proposed conservatee is a winor, the petition may be
filed during his or her winority so that the appointment of a conserva-
tor may be made effective immediately upon the minor's attaining the
status described in Sectiom 1800. An existing gudrdian of thé minor may
be appointed as comservator under this part upon the ainor's attaining
the status described in Section 1800, whether or not the guardian's

accounts have been settled.

Comment. Subdivision {a)} of Section 1820 continues the substance
of a portion of the first sentence of former Sectiom 1754 except that a
relative of the proposed comservateg may now petition, whether or not
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§ 1821

the relative is also a cteditor. See also forumer Section 1570 (nonresi-
dent ward}. Paragraph_(S) of subdivision (a) is new and is added for
clarity. ‘ '

The first sentence of subdivision {b) is new and will permit the
-uninterrupted continuatipn of protective proceedings for a minor under
' guardianship who 1s approaching majority and will need a conservator.
The- second sentence of subdivision (b) is based en a portion cf the
first sentepce of former Section 1704,  Under subdivision (b), however,
the power of the court to appoint an existing guardian as conservator
upon the mihor's reachimg majority is not conditioned upon settlement of
the guardian's accounts., Such settlement may take place after the
guardian's appointment as conservator. See Sectiom 2630,

CROSS- REFERENCES

Appolntment of counsel for proposed conservatee, §§ 1471-1472

Notice to Director of Mental health or Director of Developmental Serv-
ices, § 1461

Petition must be verified, § 1450

Venue, §§ 2200-2216

4450

§ 1821. Contents of petitioﬁ

1821. (a) The petition shall request that a conservator be ap-
pointed for the person or estate, or béth, shall spécify the proposed
conservator, and shall state the reasons why the appointment i1s ré-
quired. '

{(b) The petition shall set forth, so far as they are known to the
- .petitioner, thé names and addresses of the spouse and of the relatives
of the proposed conservitee within the second degree.
w0 fe) If the petition is filed by one other than the proposed con-
servatee, 'thé petition shall state whether or not the petitioner is a
¢reditor of the proposed conservatee.

(d) If the proposed conservatée is a patient inm or on leave of
absence from a state institution under the jurisdiction of the State
:Depattment of Hental Health or the State Department of Developmentsal
Serviees. and -that fact is known to the petitioner, the petition shall
state that fact and name the institution.

_ (e) The petition shall state, so far as is known to the petitioner,
.whether or not the proposed conservatee is recelving or is entirled to

receive benefits from the Veterans Admlnlstration.
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§ 1821

(f) The petition may include a further statement that any one or
more of the following is necessary for the protection of the proposed
conservatee or the estate of the proposed conservatee:

(1) That the proposed conservatee be adjudged to lack legal capa—
city,

(2) That the power of the proposed conservatee to enter into any
one or more of the following be withdrawn: (i) specified types of
transactions; (i1) any transaction in excess of a specified money
amount; (iii) any transaction other than specified types of transac—
tions.

(3) That the proposed conservatee be adjudged to lack the capacity
to give informed consent for medical treatment and that the court by
order give the conservator of the person the powers specified in Section
2355,

(g} The petition wmay include a further statement that the proposed
conservatee is not willing to attend the hearing on the petition, does
not wish to contest the establishment of the conservatorship, and does
not object to the proposed conservator or prefer that another person act
as comservator.

Comment., Subdivision (a) of Section 1821 continues the substance
of a portion of the first sentence of former Section 1754 but adds the
requirement that the petition "specify the proposed conservator" and
state the 'reasons for appointwent."” This addition is consistent with
former practice. See Petition for Appointment of Conservator (Form
Approved by Judicial Council of California, effective July 1, 1977).

Subdivision (b) is the same in substance as the second sentence of
former Section 17534. Subdivision (c) is new and conforms to the change
in former law made in Section’ 1820 (creditor-relative permitted to file
petition).

Subdivision {d)} is drawn from a portion of former Section 1461.3
(guardianship) and 1s consistent with former practice in conservatorship
proceedings. See Petition for Appointment of Conservator {(Form Approved
by the Judicial Council of California, effective July 1, 1877). Subdi-
vision (d) facilitates compliance with notice requirements. See Section
1822(b}.

Subdivision (e) 1s new and is consistent with Former practice. See
Petition for Appointument of Conservator (Form Approved by the Judicial
Council of California, effective July 1, 1977). Subdivision (e) facili-
tates compliance with notice requirements. See Section 1822(c).

Subdivigion (£} is new and provides for information needed in con-
nection with Section 1835 (restriction of conservatee's capacity).
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Subdivision (g) is new. If the allegation provided for in this
subdivision is wmade, ‘it triggers an investigatien and report by the
court investigator (Section 1826) which may result in a determination by
the court that the proposed conservatee need not attend the hearing
{Section 1825}. :

CROSS—REFERENCES

Additional coutents of petition for conservatorshlp of absentee,
§§ 1813, 1841

Independent exercise of powers, § 2592 _

Nonprofit charitable corporation as conservator, § 2104

One .conservator for several conservatees, § 2106

Joint consexrvators, § 2105

Uniform Veterans' Guardianship Act, §§ 2900-2913

" Verification of petition, § 1450 '

4452
'§ 1872. Notice of hearing '

1822, (a} At least 15 days before the hearing on the petition-for
appbintment of a-cdnservator, notice of the time and'place of the hear-
ing shall be given as provided in subdiv151ons (b}, (c), and (d) of this
section. " The notice shall be accompanled by a copy of the perltion.

(b)Y Hotice shall be mailed to the following persens {other than the
petitioner or persons joining in the petition}: R

{1} The spouse, if any, of the proposed conservatee at the address
stated in the’ petition.

{2) The relatives named in the.: petition at their addresses stated
in the petit1on. _ . A ‘ . ‘ _

(c) If notice is required by Sectlon 1461 to be rfiu'en to the Di-
'jfrector of ﬂental Health or the Director of Developmental Services,
notice shall be mailed as so required. '

L (d) If the petltion states that . the proposed conservatee, is re-
‘Teeiving or is entitled to receive benefits from the Veterans Adwinis-
tration, notice ‘shall be mailed to the office of the Veterans Adﬁinis—

tration referred to in Sectien 2908

: Comment. Subdivision (a) of Section 1822, which- requlres thdt’

- notice be malled-.at least 15 days before the hearing, ‘is drawn- from
former Section 1754. The requirement of former Section 1754 that the
- notice be of the "nature of the proceedings'" is replaced by a require-
ment- that a copy of the petitionibe mailed with the ‘notice of the time
and place of the hearing.
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Subdivision (b) continues the substance of a portion of the fourth

sentence of former Section 1754 but add the provision that the mailing
igzi?b?e sent to the addresses stated in the petition. See Section

Subdivisions {c) and (d) are based on the penultimate sentence of
foruer Section 1754, which appears to have adopted a portion of former
Section 1461.3 (guardiamship) and provisions of the Uniform Veterans'
Guardianship Act.

The provision for shortening the time for the notice which was
found in former Section 1461.3 is not continued in Section 1822, 1If
time is of the essence, a temporary conservatorship may be used. See

Sections 2250-2258.

CROSS-REFEREHCES

Additional notice where proposed conservatee is an absentee, § 1842
Clerk sets petition for hearing, 3§ 1451
Hailing oo
vanner of, § 1465
Personal delivery in lieu of, § 1466
When complete, 4 1465
Proof of pgiving of notice, § 1468

4454

§ 1823. Citation to proposed conservatee

1823, (a) If the petition is filed by a person other thén thé
proposed conservatee, the clerk shalllissue a citation directeﬂ to.the
proposed conservatee setting forth the time and place of hearing.

(b) The citation shall include a statement of the legal_stéﬁdards
by which the need for a conservatorship is adjudged as stated in Sgction
1801 and shall state the substance of all of the following: |

(1) The proposed conservatee may be adjudged unable to Rfovide for
personal needs or to manage financial resources and, by reason thereof,
a conservator may be appeointed for the person or estate or both.

(2} Such adjudication wmay transfer to the apbointed conservator the
proposed conservatee's right to contract, to wanage and control prop-
erty, to give informed consent for medical treatnment, and to fix a resi-
dence,

(3) The court or a court investigator will explain the nature,
purpose, and effect of the proceeding to the proposed conservatee and
will answer questions concerning the explanation.

(4) The proposed conservatee has the right to appear at the hearing

and to oppose the petition.
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(5) Tuhe proposed consefvatee has the-right to @hocée and be repre-
sente& by legal couﬁsel and has the right to have legal counsel ap-
pointed by .the .court if the proposed conservatee opposes tne petition
anﬂ is unable to retain legal coumsel. L

(6) The proposed conservatee has the right to .a jﬁnyntrial if
desiréd. - S S

Comment. Section 1523 continues the suEstaﬁcé cffthé second para-
graph of former Section 1754 but adds the reference to informed consent

for medical treatment. A citation is not required if the proposed
conservatee is an 'absentee.” Section 1843.

CROSS-REFERENCE'S | )
Appointument of legal counsel for proposed conservatee, g8 1471=1472
' 4458

§ 1824. Service on proposed conservatee of citation and petition

1824. The citation and a copy of the petitien shall be served on
the proposed conservatee at least 15 days before the hearing., GService
shall be made in the manmer provided in Section 415.10 or 415.30 of the
Code of Civil Procedure or in such manner as may be authorized by the
court., If the propoéed'cbhservétee:is outside this state, service may
also be' made in the manner provided in Section 415.40 of the Code of

[

Civil Procedure.

Conment. The first two sentences of Section 1824 are the same in
substance as the first sentence of the third paragraph of former Section
1754 except that 15 days' notice 1is required. rather than the 10 days'
notice formerly required. The third sentence of Section 1824 is new.

6 citation is required if the proposed conservatee 1s the peti-
.tioper. See Section 1823(a). If the proposed conservatee is an "abgen-
tee," no citation is required. Section 1843.

o ., CROSS-REFERENCLS
Definition, court, § 1418
When service by wail deemed complete, § 1467

4459

§ 1825, Attendance of proposed comservatee at hearing

. 1825, (a) The proposed conservatee shall be produced at the hear-

ing ewcept in the followlng cases:

{1) Where the proposed conservatee is out of the state when served

and is not the petitioner.
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(2} Where the proposed comservatee is unable to attend the hearing
by reason of wedical 11ab111ty ST - .

(3) Where the court 1nvest1gator has reported to the court that the
proposed conservatee has expressly communicated that the proposed con-
servatee (1) is not willing to attend the hearing, (ii) does not wish to
contest the establishment of the conservatorshlp, and (4i1) does not
object to the proposed conservator or prefer that another person act as
conservator and the court makes an order that the proposed conservatee
‘need not attend the hearing.

{b) If the proposed conservatee is unable to attend the hearing
because of ﬁedical ioability, such inability shall be established (1) by
the affidavit or certificate of a licensed medical practitioner or (2)
if the proposed conservatee 1s an adherent of a religion whose tenets
and practlces call for reliance on prayer alone for heallng and is under
treatment by an aocredlted praotitloner of that religion, by the affida-
vit of the practltioner° The affidavit or certificate is evidence only
of the proposed conservatee's inability to attena the heariog'epd:shall
not be con51dered in determining the issue of need for the establishment
of a conservatorshlp. ' ' o

{c) Emotional oY psyohological instability is not goodhceose for
the absence br the proposed conservatee from the hearing unlees;:by
reason of such instability, attendance at the hearing is likelj to cause
serious and immediate physiological damage to the proposed conservatee.

Comment. Section 1825 continues the substance of the first four
sentences of the fourth paragraph of former Sectiom 1754 with the addi-
tion of paragraph (3) of subdivision (a), which is new, An "absentee,"
as defined in Section 1403, need not be produced at the hearing. See
Section 1844,

CROSS-REFEREWCES

Appointment of legal counsel for proposed conservatee, §§ 1471-1472
Investigation and report by court investigator, § 1826

4460

§ 1826. Information to proposed conservatee by court invesiigator;
investigation and report

1826. If the petitiom alleges that the proposed conservatee is not
willing to attend the hearing or upon recelpt of an affidavit or certif-
icate attesting to the medical inablility of the proposed conservatee to
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§ 1826
attend the hearing, the court investigator shall do all of the follow-
ing:

(a) Interview the propesed conservatee personally.

{b) Inform the proposed conservatee of the contents of the cita-
tion, of the nature, purpose, and effeet of the proceeding, and of the
right of the proposed conservatee to oppose the proceeding, attend the
hearing, have the matter of the establishment of the conservatorship
tried by jury, and be represented by legal counsel.

- (c) Determine whether it appears that the proposed conservatee is
unable to attend the hearing and if able to attend whether the pro-~
posed conservatee is willing to attend the hearing.

(d) Determine whether the proposed conservatee wishes to contest
the establishment of the eonservatorshio.

{e) Determine whether the proposed conservatee objects to the pro-
posed conservator or prefers another person to act as conservator.

(£) Determine whether the proposed conservatee wishes to be repre~
sented by legal counsel and, if so, whether the proposed conservatee has
retained legal counsel and, if not, the name of an attorney the proposed
conservatee wishes to retain.

(g) If the proposed couservatee opposes the establishment of the
conservatorship, or objects to the proposed conservator or prefers
another person to act as consgervator, “and has not retained counsel
determine whether the proposed conservatee desires the court to appoint
legal counsel. ' '

(hy Determine whether the appointment of legal coungel would be
helpful to the resolution of the matter or is neoessary to protect the
interests of the proposed conservatee in any case where the proposed
conservatee does not oppose the establishment of the conservatorship or
object to the proposed conservator and has not retained legal counsel
and does not plan to retain legal counsel,

(1) Report to the court in writing, at least five days before the
hearing, concerning all of the foregoing, including the proposed conser-
vatée's express communications concerning both of the following:

(1) Representation by legal oounsel. .

tZ} Wiilingness to ettend the hearing.
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Comment. Section 1826 continues the substance of the fifth, sixth,
and seventh paragraphs of former Section 1754 with the addition of (1)

a provision requiring an investigation and report if the petition al-
leges that the proposed conservatee is not willing to attend the hear-
ing, and (2) a requirement that the court investigator determine whether
the proposed conservatee is willing to attend the hearing and report to
the court the express communication of the proposed conservatee concern-
ing willingness to attend the hearing. These additions are necessary to
implement paragraph (3) of subdivision (a) of Section 1825. Also added
is subdivisions (g) and (h) which are necessary to implement subdivision
{b) of Section 1471.

The determination referred to in subdivision (c) is relevant to
whether the proposed conservatee must be produced at the hearing. See
Section 1825(2)(2), (3). The determinations referred to in subdivisions
{d) and (e) are also relevant to whether the proposed conservatee must
be produced at the hearing--see Section 1825(a}(3)—are also relevant to
the appointment of legal counsel under Section 1471 as are the determi-
nations in subdivisions (g) and (h).

CROSS—-REFERENCES

Biennial review of comservatorship, § 1851
Court investipgator, § 1454
Definitions

Court, § 1418

Court investigator, § 1419

4461
§ 1827. Law and procedure applicable to hearing ‘

182?: {a) The court shail hear and determine the matter of the
establishment of the conservéforship according to the law and procedure
relating to the trial of civil actions, including trial by jury if
demanded.

(b). Demand for a court or jury trial shall be made within five days
aftér the hearing on the conservatorship petition. A court or jury
trial shall commence ﬁithiug 10 judieclal days of-the date of demand,
except the court shall continue the trial date fér a period not to
exceed 15 judicial days upon the request of the legal coumsel for the
proposed conservatée.

. Comment. Section 1827 continues the substance of the second para-~

gréph of former Section 1606.5 (guardianship of incompetent adult) and
the second paragraph of former Section 2006 (conservatorship).



§ 1828
CROSS —REFERENCES

Appointment of legal counsel 5§ 14?1—14?2

Definition, court, § 1418 -

Medical. certificate or affidavit, use of §§ 1825, 2254
aPersons‘who may support or oppose petition, § 1829

Note. . Section 1827 (as set out above) picks up the addition

:L.nroposed by AB 3122.

4462

§ 1828. Information to proposed conservatee by court

- 1828. (a) Except as provided in subdivision {c) prior to the ap-

© “pointment of a conservator of 'the person or estate, or both the court

'.'_;shall inform the proposed conservatee of. all of the following so far as

relevant to the allegations made and the determinations requestedlin the
petition: - : o |

(1) The nature and purpose of the proceeding.

{2) The appointment of a conservator is a legal adjudication of the
conservatee's inability properly to provide for the consersatee's per-
sonal needs or to manage the conservatee's own financial resources and
the effect of such an adjudication on the conservatee 5 basic rights.

{3) The identity of the proposed conservator.

(4) The nature and effect on the conservitee's basic rights of any
order requested under Sectibn 1835, '

(5) The proposed conservatee Has the right to oppose the proceed-
ing, to have the matter of the establishment of the conservatorship
tried by jury, and to be represented by legal counsel if the proposed
conservatee so chooses. D '

" (b) After the court so informs the proposed couservatee and prior
- -to” the appointment of a conservator, the court shall comsult the pro-
posed conservatee to determine the proposed conservatee's opinion con-
cErning-all-of-the following: :

(1} The establishment of the comservatorship.

{2) The appointment of, the. proposed conservator,

{3) Any order requESted under Section 1835

E(c) This sectlon does not apply where both of the following condi-
tions are satisfied:

(1) The proposed comservatee is absent from the hearing and is not
required to attend the hearing under the provisions of subdivision (a)
of Section 1825.

(2) Any showing required by Section 1825 has been made.
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Comment. Subdivisions (a) and (b) of Section 1828 continue the
substance of the first paragraph of former Section 1754.1. Lanpuage has
been added to recognize that the information given to the proposed
conservatee should be relevant to the allegations made and the determin-~
ations requested in the petition and reference has been added to any '
order requested under Section 1835,

Subdivision (¢} expands the second paragraph of former Section
1754.1 which made the section inapplicable only if the proposed conser-

.vatee's inability to attend the hearing was "medically™ certified.
Subdivision (c¢) makes this section inapplicable in the case of any case
where the proposed conservatee is not required to attend the hearing.

Section 1828 does not continue the introductory clause of former
Section 1754.1, which dispensed with the court giving the information to
the proposed conservatee where the proposed conservatee is. the petition-
er. Under Section 1828, the proposed conservatee is given the informa-
tion, whether or not the petitioner. )

CROSS-REFERENCES

Appointment of legal counsel for proposed conservatee, §§ 1671-1472
Definition, court, § 1418

09598

§ 1829, Persons who may support or oppose petition

1829. The proposed conservatee, any relativé or friend of the
proposed conservatee, or any other interested‘peréon may appear at the
hearing to support or oﬁpose the petitiom.

Comment. Section 1829 continues the substance of the last sentence
of former Section 1754 with the addition of the words "to support or”
and the substitution of other "interested person” (defined in Section

1424) for any "officer or agency of this state or of the United States
or the authorized delegate thereof.”

CROSS-REFERENCES

Appointment of legal counsel for proposed conservatee, §§ 14711472
Definition, interested person, § 1424

09597

§ 1830, Order appointing conservator

1830. The order appointing the comservator shall contain, among
other things, the names, addresses, and telephone numbers of:

{a) The counservator.

(b) The conservatee's attomrmey, if any.

(¢) The court investigator, if any.

Comment. Section 1830 continues the substance of the last sentence
of former Section 1801. :
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CROSS-REFERENCES
Appealable orders, § 2750 .
Order of app01ntment additional condltions §§ 2358, 2402
4464

Article 4. Determining Extent of Conservatee's
Legal Capacity _

§ 1835. Adjudieation of conservatee's lack of legal capacity or lack
: of capacity to give informed medical consent; withdrawine
- pover to enter into specified transactions

1335 (a) If the court determines that it 1s necessary for the

"=.protection of the conservatee or the conservatee s estate, ‘the court may

by order do either of the following:
(1) Adjudge that the conservatee lacks legal capacity.

_ {23 Withdraw the power of the conservatee to enter into any one or
.more of the following (1) specified types of transactions; (ii) any
transacticn in excess of a specified amount; (iii) any transaction other
than specified types of transactions.

{b) If the court determines that the conservatee does not have the
capacity to give informed consent for any and all forms of medical
~ treatment, the court may (1) ad]udge that the conservatee lacks the
capacity to give informed consent for medical treatment and {(2) by order

give the conservator of the person the powers specified in Section 2355.

. If an order ‘1s made. under this subdivision the letters of conservatcr—

" ship shall include a statement that the conserVator has the powers
specified in Section 2355.

(c) The order referred to in subdivisions (2) and (b) may be in-
cluded in the order of appointment of the conservator if such order was
requested in the petition for the appointment of the conservator or may
 be made subsequently upon a petition filed, noticed, and heard in the
same manner as a petition for appointmentgofja conservator.

'~ (d) The ‘order referred to in subdivisions {a) and (b) may be modi-
fied' or revoked upon a petifion made, noticed, and heard in' the same
manner as a petition for termination of a ¢onservatorship under Chapter
3 {(commencing with Sectioﬁ'l&ﬁﬂ). The court;‘in its discretion, may
provide in the order referred to in subdivisions (a)“and (b} that,
unless extended by subsequent .order of the court, the order or specific
provisions of the order terminate at a time specified in the order. If

not so limited, the order continues in effect until modified or revoked.
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Comment. Section 1835 is new. Subdivision {a)(1), together with
Section 1836, preserves the effect under former Section 1751 of appoint-
ing a conservator on the ground that the conservatee was a person for
whom a guardian could have been appointed. The appointment of a guard-
jan for an adult under former Division 4 constituted a judicial deter-
mination of incapacity under Section 40 of the Civil Code and made wvoid
any contract entered into by the ward after such determination. Hellman
Commercial Trust & Sav. Bank v. Alden, 206 Cal. 592, 604-05, 275 P. 734,
799-800 (1929). An order appointing a conservator on the ground that
the conservatee was a person for whom a guardian could have been ap-
pointed rendered the conservatee incapable of contracting. See Board of
Regents State Univs., v. Davis, 14 Cal.3d 33, 38 n.6, 43, 533 P.2d 1047,
1051 n.6, 1054, 120 Cal. Rptr. 407, 411 n.6, 414 (1875}.

Section 1835 permits'the court to determine that the conservatee
lacks legal capacity or to comstrict the conservatee's power to con-
tract. If the court determines that the conservatee lacks legal capa-
city, the conservatee will thereby be rendered incapable of making any
conveyance or contract, oT of delegating any power or waiving any right,
until restored to capacity. See Civil Code § 40.

The provision authorizing the court to withdraw the power of the
conservatee to enter into specified types of transactions or any trans-
action in excess of a specified amount is drawn from Section 3357 of the
Welfare and Institutions Code. :

CROSS-REFERENCES

Definition, court, § 1418
Effect on adjudication of lack of legal capacity, § 1836
Legal capacity of adult for whom guardian or conservatar was appointed
under prior law, §§ 1485-1487
Medical treatment of conservatee, § 2354
Petitlons
Contents, § 1821
Verification, § 1450
Review of order at time of biennial review, § 1851

29/116

§ 1836. Effect of adjudication of lack of legal capacity _
- 1836. An adjudication that the conservatee lacks legal capacity is

an adjudication that the conservatee 1s :an incompetent person.

Copment. Section 1836 and subdivision fa) (1) of Section 1835
(adjudication conservatee lacks legal capacity) preserve the effect
under former Section 1571 of appointing a conservator on the ground that
the conservatee was a persoun for whom a guardian could have been ap-
pointed. See former Sectioms 1460-1463, 1470-1472.
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4467

Article 5. Special Provisions Applicable Where
- Proposed Conservatee Is An Absentee

_ § "1840. Erocedure for appointment of conservator for absentee

1840. Except as otherwise provided-in this artiele, a conservator
for an absentee (Section 14031 shall be appointed as provided in Article
-3 (commencing with Section 1820) 7

Comment. Section 18&0 cont inues former‘law Which applied the
general provisions relating to appointment 'of a conservator to the
appointment of a conservator for an absentee but also included some
special provisions applicable where the proposed conservatee is an
- absentee., Because of the limited use of conservatorships for absentees,

" ‘these special provisions have been relocated from the general provisions

relating to appointment of conseérvators and have been collected in this
article. :

- CROSS- REFVERE\IC"‘S
Condition on appointment of spouse ‘of absentee as conservator, § 1813

Conservator of estate may be appointed for absentee, § 1803
Termination of comservatorship of absentee, § 1864

L4468
§ 1841. Additional contents of petition

1841, 1In addition to the other required contents of the petition,
if the proposed conservatee is an abséntee: R

{a) The petition, and any notice required by_Section 1822 or any
other law, shall set forth the last known nilitary rank or grade and the
social security account number of the proposed conaervatee.

(b) The petition shall state whether the absentee's spouse has
commencedrany action or proceeding'againat the absgentee for judicial or
legal separation divorce or dissolution of marriage annulment, or

adjudication of nullity of their marriage.

o Comment. Section 1841 continues that portion of the first and

. second sentences of former Sectlon 1754, 5 that related to the informa-
.tiomn required to be contained in the petition or in the notice except

that, under. Section ‘1841, the . information concerning military rank and

social security number is alsé required to be 'iricluded in the petition,

CROSS-REFERENCES

Condition on appointment of spouse of absentee as conservator, § 1813
Definition, absentee, § 1403



§ 1842
4469
§ 1842, Hotice of hearing

1842. 1In addition to the persons and entities to whom notice of
hearing is required under Section 1822, if the proposed conservatee is
an absentee, a copy of the petition and notice of the time and place of
the heafing shéll be malled at least 15-days before the hearing to the
secretary concerned or to the head of the United States department ot
agency concerned, as the case may be., In such-case, notice shall also
be published pursuant to Section 6061 of the Government Code in a news-
paper of general circulation in the county in which the hearing will be
held.

Comment. Section 1842 continues the substance of a portion of the
fourth sentence and all of the fifth sentence of former Section 1754.
The inconsistent requirement of former Section 1754.5 that the copy of
the petition and notice be "delivered only by a method which would be
sufficient for service of a summons In a civil action' is not continued.

CROSS-REFERENCES

Clerk sets petition for hearing, § 1451
Definitions
Absentee, § 1403
Secretary concerned, § 1430
Mailing
Manner of mailing, § 1465
Personal delivery in lieu of, § 1466
When complete, § 1465
Proof of giving of notice, § 1468

4470

~§ 1843. Citation to proposed conservatee not ;eguired )
1843. Ho cltation is required under Section 1823 to the proposed
conservatee if the proposed‘copsérvatee is an abéentée. 
Comment . Section 1843 coﬁtinue; the substance of the second sen-
tence of the third paragraph of former Section 1754,
CROSS-REFERENCES
Definition, absentee, § 1403 7

4471

§ 1844. Proof of status of progosed'COhservatee; attendance at
hearing not required

1844, (a) An official written report oX record complying with

Section 1283 of the Evidence Code that a proposed conservatee is an
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§ 1850
absentee shall be received as evidence of that fact and the court shall
not determine the status of the proposed conservatee inconsistent with
the status determined as shown by the written report or record.

(b) The 1nability of the proposed conservatee to attend the hearing
is established by the official written report or record referred to in
JSubdivision (a)

Comment, Subdivision (a) of Section 1844 continues the.substance

of the last sentence of former Section 1754.5. Subdivision (b) contin-
ues the substance of the last sentence of the fourth paragraph ‘of former

- Section 1754.
CROSS-REFERENCES b
Definitions
:Absentee, § 1403 L Lo
- Gourt, § 1418. . o . e
4472
CHAPTER 2. BIENNIAL REVIEW OF CONSERVATORSHIP

§ 1850. Court review of conservatorship -

1850. (a) Except as provided in subdivision (b), eaéh“eonservator-
ship initiated pursuant to this part shall beuteﬁiewed by the court one
year after the appointment of the conservator and biennially thereafter.

(b) This chapter does not apply to elther of the foilowlng'

(1) A conservatorship for an absentee as defined in Section 1403.

(2) A conservatorship for a nonresident of this state where the
conservatee is not present in this state.

‘ Comment. Subdivision {a) of Section 1850 continues the substance
‘of the first sentence of former Section 1851.1. Subdivision (b} is new
and provides: two exceptions to the application of the chapter. The
first exception recognizes that the provisions of the chapter as a
- practical matter camnot apply where the conservatee is an. absentee, and
the second exception is consistent with Section 1825¢a){1).

; CROSS~REFERENCES

Definition, court, § 1418

4473
5 1851, Visitation and findings by court investigator

1851. (a) When court review is required, thé court investigator
shall visit the conservatee. The court investigator shall inform the

conservatee personally that the conservatee is under-'a conservatorship
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§ 1852

and shall give the name of the conservator to the conservatee. The
court investigator shall determine whether the conservatee wishes to
petition the court for termination of the conservatorship, whether the
conservatee is still in need of the conservatorship, and whether the
present conservator is acting in the best interests of the conservatee.
If the court has made an order under Section 1835, the court investiga-
tor shall determine whether the present condition of the comservatee is
such that the terms of the order should be modified or the order re-
voked.

(b) The findingé of the court investigator, including the facts
upon which the findings are based, shall be certified in writing to the
court not less than 15 days prior to the date of review. A copy of the
report shall be mailed to the conservater at the same time 1t is certi-
fied to the court. .

Comment. Section 1851 continues the substance of the second,
third, and fourth sentences of former Section 1851.1 except that (1) the
report is required nmot less than 15 days prior to the date of review
rather than “within' 15 days of the date of review, (2) the court
investigator is required to determine whether the terms of an order made
under Section 1835 should be modified or the order revoked, and (3) the
second sentence of subdivision (b) is mnew.

CROSS-REFERENMCES

Compelling production of conservatee, § 1853
Court investigator, appointment, § 1454
Definitions

Court, § 1418

Court investigator, § 1419
Mailing

Marmer of, § 1465

Personal delivery in lieu of, § 1466

When complete, § 1465

G414

§ 1852. Notification of counsel; representation of conservatee

at hearing

1852. If the conservatee wishes to petition the court for termina-

tion of the proceeding or for removal of the existing conservaror, or
if: bésed on iﬁfdfﬁation‘contained in the couft investigator's report or
obtained from any other source, the court determines that a trial or
hearing for such termination or removal Is in the best interests of the
conservatee, the court shall notify the attorney of record for the

conservatee, if amy, or shall appoint the public defender or private
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§ 1853
counsel under Section 1471; to file the petition and represent the
conservatee at the trizl or hearing.

" Comment. Section 1852 continues the substance of the fourth para-
graph of former Section 1851.1, with the addition of the language au-
thorizing the court to act on information from whatever source it may be
received.

_ . CROSS-REFERENCES
Definition, court, § 1418

4626

§ 1853. Failure to locate conservatee; removal of conservator
on failure to produce conservatee, petition to appoilnt
new conservator

1853.  (a) If the court invéstigator is unable to locate the con-
servatee, the court shall order the court investigatoer to servelnotice
upon the conservator of the person, or upon the conservator of the
estate 1f there is no’ conservator of the person, in the manner provided
in Section 413,10 or &15 30 of the Code of Civil Procedure or in such
other menner,as is o;dered by_the‘court,.tp‘make ‘the copee:vatee availl-
able for the purposes of Sectiom 1851 to the court iuvestigator within
15 days of the receipt of such notice or to show cause why the conserva-
tor should not be removed. _ _ ‘

{(b) 1If the conservatee is not made avallable within the time pre-
scribed, unless good cause is shown for not doing so, the court, on 1ts
own motion or on petition, shall revoke the letters of ctonservatorship
and enter judgment accordingly and, in the case of a conservetefrof the
estate so removed, shall order the conservator to file an accounting and
to surrender the estate to the person legally entitled thereto. If the
conservator is so removed, the court shall notify the attormey of
record for the conservatee, if any, or shall appoint’the public defender
or private counsel under Section 1471, to file a petition for appoint~
ment of a new conservator and to represent the conservatee in connection
7 with such petition._ - '

: - Comment. - Sectiom 1833 supersedes the last paragraph of former
. Section 1851.1. Section 1853 substitutes removal of the conservator for
termination of tHe conservatorship as the sanctioni :

The conservator is to be removed only if the conservator fails to

show "good cause' for not making the conservatee available. What con-
“‘stitutes good cause depends’ upon the circumstances of the'particular
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§ 1860

case. For example, good cause would be shown where it was established
that the conservatee had disappeared from his or her place of residence
and a diligent search was in progress to find the conservatee or where
the conservatee was out of state to recelve necessary medical treatment.
Unlike the former provision, Section 1853 provides for the manner of
service and provides that the conservatee is to be made available to the
court investigator for the purposes of Section 1851. Section 1853 also
places the duty to- produce the conservatee on the conservator of the
person if there is a conservator of the person.

CROSS5-REFERENCES

Appointment to f£ill vacancy, § 2110
Definitions

Court, § 1418

Court investigator, § 1419
When service by mall deemed complete, § 1467

4627
CHAPTER 3. TERMINATION

§ 1860. When conservatorship terminates

1860. A conservatorship continues until terminated by any of the
following:

{a) The death of the conservatee.

(b} The marriage of a minor conservatee is adjudged a nullity.

(c) Order of court.

, Cotment. Section 1860 continues a portion of the first sentence of
former Section 1755 with the addition of subdivision (b). If the con-
servatorship of a minor terminates because the marriage is adjudged a
nullity, a guardian may be appointed. See the Comment to Section 1515.

The provision of former Section 1755 for termination of the conser-
vatorship on the death of the conservator is not contlnued; death of the
conservator merely terminates the relationship of conservator and con-
servatee but does not terminate the conservatorship proceeding. See
Section 2630. Cf. Estate of Mims, 202 Cal. App.2d 332, 20 Cal. Rptr.
667 (1962) (guardianship). The court retains jurisdiction of the con-
servatorship proceeding despite termination of the conservatorship. See
Section 2630.

CROSS~-REFERENCES

Allowance for
Care of estate after conservatee's death, § 2623
Disbursements after termination of conservatorship, § 2623
Care of estate after death of comservatee, § 2467
Definition, court, § 1418 ,
Disposition of estate after death of conservatee, § 2631
Termination of proceeding upeon
Exhaustion of estate, § 2626
Transfer of all assets to foreign guardian or conservator, § 2808
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§ 1861
. 4630
§ 1861. Petition for termination of conservatorship .

186]. (a) A petition for the termination of the conservatorship
may be filed by any of the following

| (1) The conservator.

(2) The conservatee.

{3) Any person or entity eligible for appointment as a coanservator
under this code or under the Welfare and Institution Code.

(4) The spouse or any relative or friend of the éonsefﬁafee.

(b) The petition shall state facts showing that the conservatorship

1s no longer required.

~ Coument. Section 1861 continues the second and third sentences of
former Section 1755. Paragraph (3) of subdivision (a) is new, but the
persons and entitles therein described no doubt were included umder the
language "any relative or friend of the conservatee” contained in former
Section 1755. - ' :

CROSS-REFERENCES |

Appointment of legal counsel for conservatee, §§ 14?1—1472

Definition, court, § 1418

Director of Mental ¥ealth as conservator, Welf., & Inst. Code § 7284

Director of Developmental Services as conservatur, Health & Saf.
Code § 416 :

Nonprofit charitable corporation as conservator, § 2104

Notice tg Director of Mental Health or Director of Developmental Serv-
ices, § 1461 , : :

-Persons who may petition where. conservatee is an. absentee,‘§ 864

... Petition must be verified, § 1450
;. Public guardian ;as conservator, Welf. & Inst..Code‘§,8006

.- Prust  company as comservator of estate, § 480

[ 4637
8 1862 Notice of hearing

1862 (a) At least 15 days before the hearing, a copy of the

petition and a notice of the time and place of the hearing shall be
mailed to the persons specified in Section 1822.

{(b) If the conservator is not the petitioner and has net joined in
the petition, the conservator shall be served with a copy uf the peti-
tion and a notice of the time and . place of the hearing at least 15 days
pricr to the hearing. . ] . i S

(c) If the conservatee is not the petltioner -and has not joined in
the petition, the canservatee shall be served with a copy of the peti-
tion and a notice of the time and place of hearing at least 15 days
prior to the hearing. D
-éﬁ_
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8 1863

(d) Service under subdivisions (b) and (c) shall be made in the
manner provided in Section 415.10 or 415,30 of the Code of Civil Proce-
dure or in such other manner as may be authorized by the court. TIf the
person to be served is outside this state, service may also be made in
the manner provided in Section 415.40 of the Code of Civil Procedure.
1f the conservator or conservatee camot with reasonable diligence be
served with a copy of the petition and notice of hearing, the court may

" dispense with such service.

_Comment . Subdivision (a) of Section 1862 continues the substance
of a portion of the fourth sentence of former Section 1755, which
provided that notice of the hearing shall be given to the persons and in
the manner provided for the appointment of a conservator.

Subdivisions (b) and (d) continue the substance of the fifth,
sixth, and seventh sentences of former Section 1755 except that subdivi-
sion (b) requires 15 days’ notice rather than five days as was the case
under former Section 1755. This change makes subdivision (b} consistent
with Section 1824.

It was not clear under the former law whether issuance and personal
service of a citation on the conservatee was required when the hearing
is on the termination of the conservatorship. See W. Johnstone & G.
zi1lgitt, California Conservatorships § 7.10, at 266 (Cal. Cont. Ed. Bar
1968). Subdivision (c) requires that the conservatee be served with a
copy of the petition and notice of hearing; issuance and service of a
citation is not required.

CROSS-REFERENCES

Clerk sets petition for hearing, § 1451
Definition, court, § 1418
Mailing o
Manner of, § 1465
Personal delivery in lieu of, § 1466
When complete, § 1463
Notice to Director of Mental Health or Director of Developmental Serv-
_ ices, § 1461
Notice to persons requesting special notice, §% 2700-2703
Proof of giving of notice, § 1468
Request for special notice, § 2700
When service by mail deemed complete, § 1467

4638

§ 1863. Hearing and judgment
1863. <{a) The court shall hear and determine the matter according

to the law and procedure relating to theltriaijdf civil actions, includ-
ing trial by jury if demanded. The conservator, the conservatee, OI any

relative or friend of the conservatee or other {nterested persomn may

appear and support or oppose the petition.
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§ 1564
" (b) If the court determines that the'conservatorship is no lomger
required or that grounds for establishment of a eonservatorship of the
person or estate, or both ne 1onger exist, the court shall make such a
finding and shall enter judgment terminating the conservatorship accord-
ingly o ' '

(c) At the hearing, or thereafter on further notice and hearing,
the conservator may be discharged and the bond given by the conservator
may be exonerated upom the settlement and approval of the coneervato;'s
+final account by the court.

b (D) Termination of conservatorshi?'&oes not preclude'institution of
new proceedings for appointment of a conservator on the. same or other
grounds. ' ‘

Commentr Section 1863 Supersedes the last five sentences of former
Section 1755. Under subdivision (a)}, the authority to, support the peti—
tion 1s added and the 1list of those who may appear and support or oppose

- the petition is broadened to include the conservatee end other inter-
ested persons. Subdivision (d) supersedes the last sentence of former
Section 1755.5 but broadens its application to all cases and not merely
‘thosg where the conservatee was an absentee as defined in Section 1403.
CROSS—REFERENCES

Appealable orders, § 2750
Appointwent of legal counsel for ¢onservatee, §§ 1471-1472
Definitions

Court, § 1418

Interested person, § 1424
Jurisdiction of court after termination of conservatorship, § 2630
Right to counsel, §§ 1470-1472

ioa

4639

§ 1864. Termination of conservatorship of "absentee”:

1864, (a) In the case of the conservatorship of an absentee as
defined in Section 1403, the petition to terminate the conservatorship
may also be filed by-any officer or agency of this state or of the
United States or the authorized delegate thereof.

{(b) If the petition states and the court determines that the absen-
tee has returned to the controllable jurisdiction of the military de-
partment ot civilian department or agency concerned, or is deceased,. as
determined under 37 United States Code, Section 556, or 5 United States
‘Code, Section 5566, as the tase may be, the court shall order the con-

servatorship terminated. Am official written report or record of such
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§ 2105
military department or civilian department or agency that the absentee
has returned to such controllable jurisdiction or is deceased shall be
received as evidence of such fact.

Comment. Section 1864 continues the substance of the first para-
graph of former Section 1755.5.
CROSS-REFERENCES
Definition, court, § 1418

404/969

PART 4. PROVISIONS COMMOW TO GUARDIANSHIP
AND CONSERVATORSHIP

CHAPTER 1. GENERAL PROVISIONS

§ 2100, Law poverning guardianships and conservatorships

2100. Guardianships and conservatorships are governed by the pro-
visions of this diwvision. If no specific provision of this division is
applicable, the provisions of Division 3 ({commencing with Section 300}

govern so far as they are applicable to like situations.

Comment. Section 2100 supersedes former Sections 1606 and 1702.
The language conforms more closely to former Section 1702 than to former
Section 1606. The language “except as provided in Section 1853 of this
code" which was contained in former Section 1702 is not continued; this
omission makes no substantive change since the effect of the former
exception is continued by the language “I1]}f no specific provision of
this division is applicable.’

Section 1452 establishes a specific rule concerning when the right
to jury trial exists under this division. BSee the Comment to that
Secticn. Accordingly, Sectiom 2100 does not incorporate those portions
of Section 1230 which, arguably, provide for a broader right to jury
" ¢rial. See also Section 1469 (Sections 1200 and 1201 not applicable to
proceeding under this division).

261757

§ 2101, Relatiouship confidential and subject to law of trusts
2101. The relationship of guardian and ward and conservator and

conservatee 1is confidential and is subject to the law relating to
trusts.

Comment. Section 2101 continues the substance of the fifth sen-
tence of former Section 1400 (guardians) which was made applicable to
conservators by former Section 1702. As to the duty to use ordinary
care and diligence in managing the estate, see Section 2401 and the
Comment to that sectiloen. )

It should be noted that a guardian or conservator is subject to the
principles of good faith and fair dealing applicable to a trustee; and,
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§ 2102

despite various provisions that permit the guardian or conservator to
act without prior court authorization in the case of certain trans-
actions, under some circumstances the guardian or conservator may be
required to obtain court authorization of a transaction. See, e.8.,
Civil Code Section 2230 (transaction in which trustee has adverse inter-
‘eést- to beneficiary). The guardian or conservator may be removed for
having an interest adverse to the faithful performance of duties. See
Section 2650, For provisions relating to trusts generally, see Civil
Code Sections 2215-2289,

267758
§ 2102. Control by court

2102, A guardian or conservator iaﬂsubject to the regulation and
control of the court in the performance of the duties of the office.

Comment. Section 2102 continues the substance of the last sentence
of former Section 1400 (guardians) which was made applicable to conser-
~ vators by former Sectiom 1702.
o . ) : CROSS-REFERENCES
- Definition, ecourt, § 1418
Instructions by court, 8§ 2359, 2403

999/558

§ 2103, .Effect of court authbrization apnroval or confirmation

2103“ Unless reversed om appeal a judngnt, order, or decree made
pursuant to this ‘division releases the guardian or conservatcr and the
sureties from all claims of the ward or conservatee and. of any persons
“affected thereby, based upon any act or omission directly authorized

approved, or confirmed in the judgment order, or decree. ‘This section
does.not apply where the judgment, order, or decree is obtained by fraud
or conspiracy or by misrepresentation contained in the petitich or in
the judgment, order, or decree as to any material fact. N

Comment. Section 2103 continues the substance of former Sectiom
2103 (conservatorship) except that new Section 2103 applies to ‘inaction
" approved by the court as well as to action, HNew Section 2103 supersedes
former ‘Section 1557.2 (guardianship) which applied only to orders au-
thorizing purchases of real estate of investments.

CROSS-REFERENCES

Appealable orders, § 2750 _ ' i :
- Imstructions from or approval by court §§ 2359, 2403 .
Reversal of order appointing guardian or conservator, effect of, § 2752
Suits against sureties, limitation period, § 2333~
- Suit, to recover property sold, limitation period § 2548
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§ 2104

045/054

§ 2104, Honprofit charitable corporation as guardian or conservator

2104. (a) A nonprofit charitable corporation may be 'appointed as a
guardian or conservator of the person or estate, or both, 1f all of the
following requirements are met:

(1) The corporation is incorporated in this state.

(2) The articles of incorporation specifically authorize the cor-
poration to accept appointments as guardian or conservator, as the case
may be.

(3) The corporation has been providing, at the time of appointment,
care, counseling, or financial assistance to the proposed ward or con-
servatee under the supervision of a registered soclal worker certified
by the Board of Behavioral Science Examiners of this state.

(b) The petition for appoilntment of a nonprofit charitable cor-
poration described in this section as a guardian or conservator shall
include in the caption the name of a responsible corporate officer who
shall act for the corporation for the purposes of this division. If,
for any reason, the officer so ngmed ceases to act as the responsible
corporate officer for the purposes of this division, the corporation
shall file with the court a notice containing (1) the name of the suc-
cessor responsible corporate officer and (2) the date the successor
becomes the responsible corporate officer.

{c) If a nonprofit charitable corporation described in this section
is appointed as a guardian or conservator:

{1) The corporation’s compensation as guardiah or conservator shall
be allowed only for services actually rendered and shall not be based on
the value of the estate.

(2) Any fee allowed for an attormey for such corporation shall be
for services actually rendered and shall not be based on the value of
the estate.

Commeént. Subdivisions (a) and (b) of Section 2104 continue the
substance of a portion of former Sections 1400 and 1701. Subdivision
(¢) continues the substance of the last paragraph of former Section 1907

and subdivision (2) of former Section 1908 {conservatorship} in a much
more concise form and extends the same limitations to guardianships.



§ 2105

CROSS—-REFERENCES
Bond, § 2325

- Definition, court, § 1418

Testamentary disposition to nonprofit charitable corporation appointed
as guardian or conservator, § 22.1

29/123

§ 2105. Joint guardians or conservators

- 2¥05, - (a) The court, in 1ts discretion, may appoint for a ward or
conservatee: -
(1) Two or more joint guardians or conservators of the person.
- {2) Two or more joint guardians or conservators of thé estate.
(3) Two or more joint guardians or conservators of the person and
estate. - -
(b) When joint guardians:-or conservators are appointed:

(1) ‘Each shall qualify in the same manner as a sole guardian or

‘conservator.

~+ (2) The act of a ‘majority of the joint guardians or conservators is

“walid, o

{c) If one of the joint guardians or conservators dies or is re-

~moved or resigns, the powers and duties continue in the remaining joint

guardians or conservators until further appointment is made by the
court. ‘

{d) Where joint guardians or conservators have been appeinted and
one or more: are absent from the state or legally disqualified from

serving, the court may, by order made with or without notice, authorize

- the remaining joint guardians or conservators to dct as to all matters

. embraced within its order.

Comment. Subdivision (a) of Section 2105 continues the:SubstanCe
of a portion of the second sentence of former Section 1405 and the last

- sentence of former Section 1751.

Subdivision (b) supersedes the third sentence of former Section
1405, Under the former provision, one of several joint guardians was
""governed and 1liable in all respects as a sole guardian.” Under para-
graph (1) of subdivision (h), each of several joint gunardians or conser-
vators shall: "qualify" in the same manmer as a sole guardian.or eonser-
vator. See, e.g., Sections 2300 (oath and bond required), 2326 (joint
bond permitted). Paragraph- (2) is based-on the last sentence of 3ection
570 which appears to have been applied to guardianship and conservator-
ship proceedings by former Sections 1606 and 1702. See W. Johnstone &
G. Zillgitt, California Conservatorships § 5.84, at 225 (Cal. Cont. Ed.

Bar 1968).
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§ 2136

Section 2105 does not deal with the question of when one of several
joint guardians or conservators may be llable for the act of another of
the joint guardians or conservators. Lowever, under certain circum-
stances one joint guardian or conservator may be held 1liable for the act
of another joint conservator. See W. Johnstone & G, Aillgict, supra
§ 3.6, at 56. Mere dissent from the action proposed by the majority may
be insufficient to insulate the dissenting guardian or conservator from
liability since there may be a duty to disclose questionable actions of
a joint guardian or conservator. Cf. In re Estate of Osborne, 87 Cal.
1, 25 P. 157 (1890) (co-executors). See also Section 2101 (law of
trusts applies).

Subdivision (¢) 1s drawn from former Sections 1591 and 1955 but has
been expanded to cover the case where there is a removal or resignatien
as well as the case of a death. Subdivision (d) continues the substance
of former Section 1956.

CROSS~REFERENCES
Definition, court, § 1418

968/915

§ 2106. One guardian or conservator for several wards or conservatees

2106. {a) The court, in its discretion, may appoiﬁf one guardian
or conservator for several wards or conservatees. '

{b) The appointment'of one guardian or conservater for several
wards or conservatees may be requested in the initial petition filed in
the proceeding or may be requested subsequéntly upon a petition filed in
the same proceeding and noticed and heard with respect to the newly
proposed ward or conservatee In the same manner as an initial petitien
for appointment of a puardian or conservator.

Comment. Subdivision (a) of Section 2106 makes clear that a pro-
ceeding may be for the appointment of one guardian for several wards or
one conservator for several conservatees. This continues authority
formerly found in subdivision (b) of former Section 1440 (guardians).
o express authority was contained in the former conservatorship stat-
ute. Subdivision (b) of Section 2106 is new. :

CROSS-REFERENCES

Definition, court, § 1418
Joint guardians or conservators, 7 2105
Separate bonds or single bond where several wards or conservatees,

§ 2327

100/936

§ 2107. Powers and duties of guardian or conservator appointed in
California for nonresident

2107. (a) Unless limited by court order, a guardian or conservator

of the person of a nonresident has the same powers and duties as a
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§ 21908

guardian or conservator of thé person of a resident while the nonresi-

-dent 1s in this state.

(b} A guardian or conservator of the astate-of_a_nonrésident has,

.- with respect to the estate of the nonresident within this.state, the

_ Same powers and duties as’ a guardian or conservator of the ‘estate of a

resident. The responsibility of such a guardian or conservator with
regard to inventory, accounting, and disposal of the estate is confined
to such estate as comes into the hands of the guardian=nr.uonservator in

fhis state.

Comment. Section 2107 prescribes the powers and duties of a guard-
ian or conservator appointed in Californila for a nonresident. The
section continues the substance of former Section 1571 except that the
court is specifically authorized to limit the powers and duties of a
guardian or conservator of the person of a nonresident. Thus, for
example, if the appointment of a guardian or conservator of the person
of a nonresident is made for a limited purpose such as to give consent
for medical treatment, the court may make an express limitation of the
powers and duties of -the guardian or comservator to the-accomplishment
of that purpose.

Subdivision {a) states only the powers and duties while the ward or

.conservatee is in this state. -Section 2107 does not deal with the

guestion of the extent of the powers of the California guardian or
conservator of the person when the nonresident ward ‘or conservatee is
not within California. See generally, Mayer v. Willing, 196 Cal. App.2d
379, 16 Cal. Rptr. 476 (1961): 3% Am. Jur. 2d Guardian and Ward §§ 26,

219 {1968). -

The provision in former Section 1571 that a guardian .of the estate
of a nonresident must give bond as provided for other guardians has been
omitted from Section 2107 as unnecessary. The provislons of Chapter 4
{commencing with Section 2300) concerning bonds apply to guardians and
conservators of nonre51dents as well as of residents. ’

L 261754

§ 2108, Additional_goweis and duﬁies.gfanfedrguardian,nqminated

by will
2108. {a) Except to the extent the court for good cause determines

otherwise, if a guardian of the person is nominated by a will under

~ Section 1500 and is appointed by the court, the guardian so. appointed

shall be granted in the order of appointment, to the extent provided in

‘the will, the same authority with respect to the person of the ward ag a

parent having legal custody of a child and may exercise such authority

without notice, hearing, or court authorization, instructions, approval,

‘ot confirmation in thé same manter as if such authority were exercised

by a parent having legal custody of a child.
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§ 2108

(b} Except to the extent the court for good cause determines other-
wise and subject teo Sections 2593, 2594, and 2595, if a guardian of the
estate is nominated by a will under Section 1500 or a guardian for
property is nominated by a will under Section 1501 and the guardian is
appointed by the court, the guardian so appointed shall be granted in
the order of appointment, to the extent provided in the will, the right
to exercise any one or more of the powers listed in Section 2591 without
notice, hearing, or court authorization, instructions, approval, or con-
f{rmation in the same manner as if such authority were granted by order
of the court under Section 2590. In the case of a guardian nominated by
a will under Section 1501, such additional authority shall be limited to
the property covered by the nomination.

{c) The terms of any order made under this section shall be in-

cluded in the letters of guardianship.

Comment. Section 2108 supersedes that portion of former Section
1484 which provided that the powers of a testamentary guardian could be
"legally medified, enlarged, or changed by the will by which he was
appointed. "

Subdivision {(a) of Section 2108 permits the testator to give a
guardian of the person nominated by will, unless the court for goeod
cause otherwise determines, the same authority as a parent. The ap~
pointment of a guardian of the person nominated by a will 1s, of course,
subject to the provisions of Section 4600 of the Civil Code, relating to
custody of a minor. See Section 1514(b). But, if the person nominated
in the will is appointed by the court, subdivision (a) of Section 2108
applies.

Subdivision (b) permits the testator to give a guardian of the
" estate or of property authority to act without court authorization as
provided in the provisions--listed in subdivision {b)}--relating to the
independent exercise of powers. The court is required to appoint a ‘
guardian of the estate (Section 1500) or of property (Sectiom 1501)
unless the person nominated is determined by the court to be "ynsult-
able." See Section 1514(c), (d).- If the person nominated in the will
is appointed by the court, subdivision (b) of Section 2108 applies.

Where good cause is showm, the court need not make an order grant-
ing the guardian the powers granted by the will. It is unclear whether
the court had this authority under foxmer law. 5See former Section 1484
{powers and duties of testamentary guardian may be “legally modified,
enlarged, or changed by the will by which he was appointed').

A court order made under Section 2108 may grant additional powers
of the guardian only ''to the extent provided in the will.”" The will may
grant only one or a few of the specific additional powers permissible
under Section 2108 or may provide the broadest grant of additional
powers possible under the section. Wothing in Sectiom 2108 precludes
the court from granting a guardian nominated in a will additonal powers
listed in Section 2591 under the independent exercise of powers provi-
sions even though these additional powers were not granted in the will
that nominated the guardian.
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§ 2109

CROSS-REFERENCES

Bond of nominated guardian, § 2324
Pefinition, court, § 1418 :
Powers and duties of guardian of particular property, § 2109

26/1756

§ 2109. Powers and duties of guardian as to particular property; allo-
g -cation of duties between guardians; instructions from court

2109, (a) Subject to Section 2108, a guardian appointed under

. subdivision  (d} of Section 1514 for particular property upon a nomina-
tion made under Section 1501 has, with respect to that property, the
same powers and dutles as a guardian of the estate. The responsibility
of such a guardian with regard to inventory, accounting, and disposal of
the estate is confined to the property covered by the nomination.

(b) When a guardian is appointed under subdivision (d) of Section
1514 for particular property upon a nomination made under Sectien 1501
“-and there is.a guardian of the esgtate appoin;eﬂ under-any other provi-

' sion of Part 2 (commencing with Section 1500): '

(1) The guardian appointed for the property covered by the nomina-
tion controls that property and the guardian of ‘the ‘estate controls the
balance of the guardianship estate. ' :._
_ (25 Either guardian may petition under Section 2403 to the court in
which the guardianship of the estate proc?eding_is peﬁding for instruc-
tions concerning how the duties that are imposed by law upon the guard-
ian of the estate are to be allocated between the two guardianms.

Comment. Section 2109 is new. Subdivision {(a) is analogous to
subdivision (b) of Sectien 2107 (guardiar of estate of nonresident).
Paragraph (1) of subdivision. (b) codifies the rule set forth in Guard-
ianship of Joaquin, 168 Cal. App.2d .99, 335 P.2d 507 (1959). Paragraph
" (2) of subdivision (b) makés clear-that the court in which the general
guardianship of the estate proceeding is pending is authorized to pro-—
vide instructions to-the two guardians allocating the duties imposed by
this division and other statutes on the guardian of the estate between
the two guardians. This will permit the court to give instructions on
such matters as which- guardian will pay particular debts .or how much
each will contribute to the support-of the ward.

CROSS~REFERENCES

Bond of nominated guafdiaﬂ,-§‘232h o L
. Powers and duties of guardian nominated in will, § ;108”
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§ 2110
_ 9681905
§ 2110. Appointment to fill wacancy

2110. When for any reason a vacancy occurs in the office of guard-
ian or conservator, the court wmay appoint a successor, after notice and

hearing as in the case of an original appointment.

Cotment. Section 2110 continues the substance of former Section
1954 with the addition of "for any reason.” Former Section 1582 covered
an appoilntment in case of resignation or removal.

CROSS—-REFERENCES

Definition,'court, § 1418

38/466

§ 2111. Transfer or conveyance of property pursuant to court order

2111. (a) Whenever the court authorizes or directs the conveyance
of real property or the transfer of personal property of the guardian-=
ship or conservatorship estate, the conveyance shall be executed or the
transfer made by the guardian or comservator of the estate in accordance
with the terms of the order. '

(b) A conveyance of real property by a pguardian or conservator
shall refer to the order authorizing or directing the conveyance to be
executed. A certified copy of the order shall be recorded in the office
of the county recorder in each county in which any portion of the real
property is located.

{c} A conveyance or transfer of real or personal property, made by
a guardian or conservator in accordance with an order authorizing or
" directing the conveyance or transfer, passes the title, right, or inter-
est conveyed or transferred as fully as if the ward or conservatee had
executed the conveyance or made the transfer while competent and over
the age of majority.

Comment. Subdivisions {a)} and (b) of Section 2111 are drawn from
the first sentence of Section 786 (sales of real property by executers
or administrators). Former Sections 1534 and 1852 made this provision
applicable to sales of real property by guardians and conservators. See
also former Section 1530a (transfer of real property by guardian pursu-
ant to compromise).

Subdivision {c)} is drawn from the last sentence of Section 853,
Unlike Section 786 (convevance passes all estate of decedent prior to
sale) or former Sectiom 1530a (guardian’'s conveyance pursuant to compro-

mise passes ward's estate at time of conveyance), subdivision {c) per-
mits the guardian or conservator to convey or transfer the title, right,
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§ 2200

or interest to the same extent as it might have been conveyed or trans-
ferred by a competent adult. Thus, for example, in a proceeding under
Sections 2520-2528, the court might order the guardian or comservator to
execute a; quit claim deed to remove a cloud on the petitioner'’s property
or the court might direct a conveyance of real property to complete a
contract and order the guardian or conservator to execute a grant deed
which will pass after-aquired title. See generally 3 B. Witkin, Summary
of California Law Real Property § 86 at 1840, § 160 at 1900-01 {(8th ed.
1973)

. CROSS—-REFERENCES

Conveyances to complete comtract, § 2528
Dedication or conveyance of property or easement with or without con-
sideration, § 2556
Exchanges of property, § 2557
. Partition of property, conveyances pursuant to agreement, § 2463
Property claimed by another, § 2528

4047797

e -CHAPTER 2. . JURISDICTION AND VENUE
Article 1. Jurisdietion and Venue

8§ 2200, Jurisdiction in superior court

2200, The superior court has jurisdiction of guardianship and
conservatorship proceedings. '
Comment. Section 2200 continuéé portions of former Sections 1405

and 1440 (guardianship of minor), 1460 (guardianship of incompetent),
and 2051 (conservatorship).

§ 2201. Venue for residents _

2201. The proper county for the commencement of a puardianship or
conservatorship proceeding for a resident of this state is either of the
following: 7

(a2) The county 1in which the proposed ward or proposed conservatee
resides. - .

{(b) Such other county as may be in the best interests of the
" proposed ward or proposed conservatee. :

Comment. Section 2201 supersedes portions of_formér Sections
'1440(a) (county in which miror resides or is temporarily domiciled),
1460 (any county in which application for guardianship of incompetent is
made), and 2051 (county in which proposed conservatee resides). Subdi-
vision (b) is new and permits the court, for éxample, to determine that
the venue is proper even though' the plaoe ¢f residence is in dispute.

See Hillman v. Stults, 263 Cal. App.2d 848, 70 Cal. Rptr. 295 (1968);
Guardianship of Smith, 147 Cal. App.2d 686, 306 P.2d 86 (1957). This
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§ 2202
avoids the need to litipate the issue of residence 1f the court deter-
mines that continuance of the proceeding in the county where filed is
for the best interests of the ward or conservatee. - :

08361

§ 2202, Venue for nonresidents

2202, <{a)} The proper county for the commencement of a proceeding
for the guardianship or conservatorship of the person of a nonresident
“of this state is eilther of the following:

(1) The county im which the proposed ward or conservatee is tem-
porarily living.

(2) Such other county as may be in the best interests of the
proposed ward or proposed congservatee,

{b) The proper county for the institution of a proceeding for the
guardianship or conservatorship of the estate for a nonresident of this
state is any of the following:

(1) The county in which the proposed ward or proposed conservatee
is temporarily living.

{2) Any county in which the proposed ward or proposed conservatee
hag property.

(3) Such other county as may be in the best interests of the
proposed ward or proposed conservatee.

Comment. Section 2202 continues and clarifies the substance of
portions of former Sections 1440(a) (guardian of minor), 1570 {guardian
of minor or incompetent), and 2051 (conservatorship) but adds the provi-
sion in subdivisions (a) and (b) that venue is proper in “such other
county as may be in the best interests of the proposed ward or proposed
- conservatee." - The addition of this provision to:subdivision (a) enahles
the court of the county where the property is located, for example, to
determine that the venue 1s proper with respect to the person as well as

the estate where a guardianship or conservatorship of the person is
necessary in California.

29/124

§ 2203. Court having priority where proceedings instituted in several
counties '

2203,  (a) If proceedings for the guggdianqhip qricpnservatorship
of the estate atre instituted in more than one cbqnty, the guardianship
or conservatorship of the estate first graqte&;;including a temporary
guardianship or conservatorship of the estaté, governs and extends to
all the property of the ward or conservatee within this state and the

other proceeding should be dismissed.

7 G



“§ 2210
(b) If proceedings for the guardianship;nr conservatorship of the
person are Instituted in more than one county, the guardianship or
conservatorship first granted, including a temporary guardianship or

conservatorship, governs and the other proceeding shall be dismissed.

Comment. Subdivision (a) of Section 2203 continues the substance
of the last sentence of former Section 1570 {guardianship) except that
the provision has been extended to residents as well as nonresidents and
the reference to a temporary guardianship or conservatorship 1s new.

The phrase "and the other proceeding shall be dismissed” has been sub~
stituted for the language of the last sentence of former Section 1570
that the "court of no other county has jurisdiction.” .There was no
provision under prior conservatorship law comparable to subdivision (a).
Subdivision (b) is new and is adapted from subdivision {aYy.

26773
Article 2. Change of Venue -

§ 2210. Definitions
2210, As used in this article:
(a) "Guardian or conservator” includes a proposed guardian or pro-
posed consérvator.r
(b} "Ward or conservatee' includes a proposed ward or proposed

conservatee,

. Comment. Section 2210 makes clear that this article applies prior
to the appointment of the guardian or conservator as w@ll as after the
appointment. o

o o , , : T 4047943
§ 2211. Adthority to transfer proceeding

. 3211, The court in which.é_guardianship or cbnsét#atOt$hip pro-
”céediﬁg‘is péﬁding may, upon petition therefqr,”tfansféi'the:proceeding

to another county within this state.

Comment. Section 2211 continues the substance of portions of for-
mer Sections 1603 (guardianship) and 2051 and 2052 (conservatorship).

29219
§ 2212. Who may petitien for tramnsfer

2212, - :The petition for transfer may be filed only by one or more
of the following: : - : : - S
- (a) ‘The guardian or conservator.

(b} The ward or conservatee.
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§ 2213

{c) The spouse of the ward or conservatee.

{d) A relatlve or friend of the ward eor conservatee.

{e) Any other interested perscn.

Comment. Section 2212 continues the substance of a portion of the
second sentence of former Section 2052 {(conservatorship) but clarifies
and may expand the class of persons who may petition for transfer. See
W. Johnstone & G, ZIillgitt, California Conservatorships § 2.21, at 40
(Cal. Cont. Ed. Bar 1968). See alsoc former Section 1603 {(guardianship).

CROSS-REFERENCES
Definition, interested person, § 1424

29220

§ 2213. Contents of petition

2213, The petition for transfer shall set forth all of the fol-
lowing:

(a) The county to which the proceeding is to be transferred.

{b} The name and address of the ward or conservatee.

(c} A brief description of the character, value, and location of
the property of the ward or conservatee.

{(d) The reasons for the transfer.

(e) The names and addresses, so far as they are known to the peti-
tioner, of the spouse and of the relatives of the ward or conservatee
within the second degree.

(f) The name and address of the guardian or conservator if other
than the petitioner.

Comment. Section 2213 continues the substance of a portion of the
second sentence of former Section 2052 (conservatorship). See also
former Section 1603 (guardianship).

CROSS-REFERENCES
Petition must be verified, § 1450

29221
§ 2214, Notice of hearing ‘ -
2214, TNotice of the hearing shall be given for the period and in

the manner provided in Chapter 3 {commencing with Section 1460) of Part
1. In addition, the petitiomer shall mail a notice of the time and

place of the hearing and a copy of the petition to all persons required
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§ 2215
to be listed in the petition at least 15 days before the date set for

the hearing.

Comment. Section 2214 continues the substance of the first two
senténces of former Section 2033 {(conservatorship) except that the time
“for malling the notice is extended from 10 to 15 days and the provision
of the first sentence of former Section 2053 relating to the clerk
" setting the petition for hearing 1s continued -in-Section 14531. See also
former Section 1503 (guardianship).

" CROSS-EEFERENCES

Clerk sets petition for hearing, § 1451
Mailing
Manner of, § 1465
Personal delivery in lieu of, § 1466
When complete, § 1465 '
" Notice to Director of Mental Health or Director of Developmental Serv-
ices, § 1461
Proof of giving of notice, § 1468
Request for special notice, § 2700

| 29222
§ 2215. Hearing and order

2215. {a) Any of the folloﬁing persons may appear at the hearing
to support or oppose the petitlon and may file written objections to the
petition, ' '

{1} Any person requlred to be listed in the petition.

(2) Any creditor of the ward or conservatee or of the estate.

(3) Any other interested person. )

(b) If the court determines that the transfer requested in the
petition will be for the best interests of the ward or conservatee, it
shall make an order transferring the proaeeding to the other county.

Comment. Section 2215 continues the substance of the third and
fourth sentences of former Section 2053 (conservatorship) except that
the language "at the hearing to support or oppose the petition' is aided
and "any other interested person™ is also added. See also former
Section 1603 (guardianship). Subdivision {a) permits any person re-
quired to be listed in the petition to support or oppose the petition.
These persons are listed in Section 2213.

CROSS-REFERENCES

Definitions
Court, § 1418 |
Interested person, § 1424
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§ 2214
29223
§ 2216, Transfer

2216, {a) Upon the order of transfer, the clerk shall transmit to
the clerk of the court to which the proceeding is transferred a certi-
fied or exemplified copy of the order, together with all papers in the
proceeditig on file with the clerk.

{b} The clerk of the court from which the removal is made shall re-
celve no fee therefor but shall be paid out of the estate all expenses
incurred by the clerk in the removal. The clerk of the court to which
the proceedingzis transferred shall be entitled to such fees as are
payable on the filing of a like original proceeding.

Comment. Subdivision (a) of Section 2216 continues the substance
of the fifth sentence of former Section 2053 (conservatorshipj); subdivi-

sion (b) continues the substance of former Section 2054 (conservator-
ship). See also former Section 1603 (guardianship).

21981
CHAPTER 3. TEMPORARY GUARDIANS AND CONSERVATORS

§ 2250, Appointment

2250. (a) On or after the filing of a petition for appointment of
a guardian or conservator, any person entitled to petition for appoint-
ment of the guardian or conservator may file a petition for appointment
of:

(1) A temporary guardian of the person or estate or both.

(2} A temporary conservator of the person or estate or both.

{b) The petition shall state facts which establish good cause for
appointment of the temporary guardian or temporary conservator. The
édﬁrt, upon such petition or other showing as 1t may require, may ap-

-point a temporary guardian of the person or estate or bqth, or a tempo-—
" rary conservator of the person or estate or both, to serve pending the
final determination of the court upon the petition for the appointment
‘of the guardian or conservator.

{c) Unless the court for good cause otherwise orders, not less than
five days before the appointment of the temporary guardian or temporary
conservator, notice of the proposed appolntment shall be perscnally
delivered to the proposed ward 1f 14 years of ape or older or to the
proposed conservatee. The appointment of the temporary guardian or
temporary conservator may be made with or without notice to other per-—
sons as the court may require.
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§ 2251
{d) One petition may request the appointment of a guardiam or
conservator and also the appointment of a temporary guardian or con-

servator or such appolntments may be requested in separate petitions.

Comment. Section 2250 continues the substance of former Section
1640 {speclal puardian)} and the first paragraph of former Section 2201
(temporary conservator) with the addition of authority to appoint a
temporary guardian of the person and the addition of the phrase “or
other showing as it may require” in subdivision (b) and the requirement
in subdivision {c¢) of notice to the proposed ward if over 14 or to the
proposed conservatee unless the court otherwise orders. This permits
the court to shorten the time of notice, dispense with notice entirely,
order a different manner of giving notice, or make such other order as
is appropriate in the circumstances. Subdivision (d) 1s new.

CROSS5-REFERENCES

Appointment of temporary guardian or conservator when pbwers‘cf guard-
ian or conservator are suspended, § 2654

Appointment of legal counsel for proposed ward or conservatee, § 1470

Definition, court, § 1418

Petition must be verified, § 1450

Proof of giving of notice, § 1468 , .

Temporary guardian or conservator pending appeal, § 2751

21983

§ 2251, Issuance of lettefs

_ 2251, A temporary ggardiaﬁ or temporary conservator éhall be
issuéd temporary letters Sf guardianship or conservatorship upon taking
the oath and filing the bond as in the case of a guardian or comser-
vator. The letters shall indicate the termination date of the temporary

appointment.
Comment. . Section 2251 continues the substance of former Sectioms
. 1641 (special guardian) and 2202 (temporary conservator) with the addi-

tion of the reference to the taking of the oath and the requirement that
the termination date be stated in the letters. See Section 2257 (termi-

nation date).

CROSS-REFERENCES

Additional powers to be stated in letters, § 2252
Oath and bond, § 2300

26/750

§ 2252. Powers and dyties . _ _
2252, {a) Except as otherwise provided in subdivision; (b) and

{c), a temporary guardian or tempoTary conservator has only the power

and authority and only. the duties that are necessary to provide for the
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§ 2253
temporary care, maintenance, and support of the ward or comservatee and
' that éré necessary to conserve and protect the pfoperty of the ward or
conservatee from loss or injury.

{b) Unless the court otherwise orders:

(1) A temporary guardian of the ﬁerson has the powers and duties
specified in Section 2353 (medical treatment). o

(2) A temporary conservator of the person has thé pbwers and duties
specified in Section 2354 (medical treatment)u-

7 (c) The temporary guardian or temporary conservator has such
additional powers and duties as may be ordered by the court (1) in the
order of appointment or (2) by subsequent order made with or without:
notice as the-court may reguire. |

{(d) The terms of any order made under subdivision (b} or (c) shall
be 1nc1ud¢d iq the temporary letters of guardianship or conservatorship.
Comment. Subdivisions (a) and (c} of Section 2252 continue the

substance of former Sections 1642 (special guardian) and 2203 (temporary
conservator).”

Subdivision (b) makes clear that the temporary guardian or conser-
vator has limited authority with respect to medical treatment for the
ward or conservatee unless the court by order limits or expands the
authority given by Section 2353 (guardian) or 2354 (conservator)}. The
court might, for example, give the temporary conservator the powers and
duties of a conservator under Section 2355 (medical treatment of conger-
vatee adjudicated to lack ‘capacity to give informed consent) where the
circumstances of the particular case required such an order. See also
Section 2357 (petition by temporary guardian or conservator for court
authorization of medical treatment’ for ward or conservatee). :

Subdivision (d) is new.

CROSS~REFERERCES
Definition, court, § 1418
30946

§ 2253. Change of conservatee's residence generally

2253, (a) If a temporary conservator of the person;proposes to. fix
the residence of the conservatée to a place other than that where the
conservatee resided prier to the commencement of the proceedings, sugh
power shall be requested of the court in writing, unless such change of
residence is required of the conservatee by a prior court order. The

request shall be filed with the petition for temporary conServgtorship
-or, if a temporary conservatorship has already been gstablished, separa-
tely. The request ghall specify In particular the place to which the

temporary conservator proposes to move the conservatee, and the precise

reasons why it is believed that the conservatee will suffer irreparable
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§ 2253
harm if such change of residence is not permitted, and + .no means less
restrictive of the congervatee's liberty will suffice to prevent such
harm.

(b) If the court so directs, the court investigator shall do all of
the following: ' :

"{1) Interview the conservatee personally.

(2} Inform the conservatee of the nature, purpose, and effect of
the request made under subdivision (a), and of the right of the conser-
‘vatee to oppose the request, attend the hearing, ‘and be represented By
‘legal counsel, ‘

(3) Determine whether the conservatee is unable to attend hearing
béecduse of medical 'inability and, if -able to attend, whether the conser-
vatee is willing to attend the hearing.

(4) Determine.whether the conservatee wishes to oppose the request.

-(5) Determine whether the conservatee wishes to be represented By
legal counsel at the hearing and, if so, whether the conservatee has
ireteined legalrcdﬁnsel and, if not, the name of en_attorﬁey the proposed
conservatee wishes to retain.
| (6) If the conservatee hds not retained 1egal counsel and does not
plan to do so, determine whether the appointment of legal counsel would
be helpful to the resolution of the matter or- is necessary to protect
the interests of the conservatee.

{7} Determine whether the proposed change of place of residence is

required to prevent irreparable harm to the conservatee and whether no
means less restrictive of the conservatee's liberty will suffice to
prevent such harm.
' ~ (8) Report to the court in writing, at least two days before the
heating, ceneerniﬁg all of the foregoing, including ‘the conservatee'e
express communication concerfiing representatiéon by legal. counsel and
willingness to attend the hearing. -

' (c) Within seven days of the date of filing of a temporary con-
eervatbt's feeuest to remove the conservatee from his or her previous
plece of'fesi&ence, the court shall hold a hearing on the request.

| {d) The conservatee shall be present at the hearing except in the

following cases:
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o § 2253

(1) Where the comservatee is unable to attend the hearing by
reason of medical inability. Emotional or psychelogical instability 1s
not good cause for the absence of the conservatee from the hearing
unless, by reason of such instability, attendance at the hearing is
likely to cause serious and immediate physiological damage to the con-
servatee.

(2) Where the court investigator has reported to the court that the
conservatee has expressly commupicated that the conservatee is not
willing to attend the hearing and does not wish to oppese the request,
and the court makes an order that the consérvétee need not attend the
hearing.

(e) If the conservatee is unable to attend the hearing because of
medical inability, such inability shall be established (1} by the
affidavit or certificate of a licensed medical practitioner or (2) if
the conservatee is an adherent of a religion whose tenents and practices
call for reliance on prayer alone for healing énd'is_under treatment by
an accredited practitioner of that religion, by the affidavit of the
practitioner. The affidavit or certificate is éﬁideﬁce only of the con-
servatee's inability to attend the hearing and shall not be considered
in deternmining the issue of need for the establishment of a conservator—
ship.

(f) At the hearing, the conservatee has the right to be represented
by counsel and the right to confront and cross-examine any witness
presented by or on behalf of the temporary conservator an&:to present
evidence on his or her own behalf.

(g} The coﬁrt may approve the.request to remove the conservatee
from the previous place of residence only if the court finds (1) that
change of residence is required to pfevent irreparable harm to the
conservatee and (2) that no means less restrictive of the conservatee's
liberty will suffice to prevent such harm. If an order is made authgr—
izing the temporary conservator to remove the conservatee from the
previous place of residence, the order shall specify the specific place
wherein the temporary conservator is authbrized to plate the conserva-
tee. The temporary conservator shall not be authorized to remove the
conservatee from the State of California unless it is additionally shoun

that such removal is required to permit the performéhée of specified
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§ 2254
nonpsychlatric medical treatment, consented to by the conservatee, which
is essential to the ¢onservatee's physical survival, A temporary cop~
servator who willfully removes a temporary conservatee from the State of
California without authorization of the court is guilty of a felony.

(h) The court shall also order the temporary conservator to take
all reasonable steps to preserve the' status quo concerning the con-
servatee's previous place of residence. Under no circumstances shall a
.temporary conservator be permitted to sell or relinquish, on the conser-
vatee's behalf, any lease or estate in real or personal property used as
or within the conservatee's place of residence. Mor shall the temporary
conservator be permitted to sell or relinquish, on thelconservatee'si
behalf, any estate or interest in other real or personal p%operty with-
out speciflc approval of the court, which may be granted only upon a
findlng that the selling or relinqulshing is necessary to avert irrepa-

rable harm to the conservatee.

_ Comment. , Section 2253 continues the substance of the second,
third fourth, and fifth paragraphs of former Section 2201 with the
“addition of ‘subdivision (b}, paragraph (2) of subdivision (d), and
. paragraph (e)}. .The standard for inability to attend the hearing for
‘medical reasons is conformed to the standard used for attendance at the
‘hearing -on the establishment of a conservatorship {Section 1825) and the
requirement is added that medical inability to attend the hearing be
established by a medical affidavit or certificate. This requirement 1is
comparable to the requirement used for proof of medical inability to
attend the hearing on the establishment of a conservatorship (Section
1825). The phrase “"by a preponderance of the evidence” in former Sec—
-tien 2201 has been.omitted -as unnecessary. As to removal of the conser—
vatee from residence in case of emergency or with the conservatee's -
consent for medical treatment, see Section 2254. It shoiuild be noted
that a petition must be verified {Section 1450) and "petition!' is de-
fined in Section 1430 to include a “request‘ in the nature of a peti-
tion.

CROSS REFERENCES

Appointment of legal counsel for conservatee, §§ IA?I—I&?Z
‘Definitions

Court, § 1418 :

Court investigator § 1419

Note. 'Subdivision {g) of Section 2253 would be affected by SE 1682
(on inactive file 1n Assembly)

- | 30944
- § 2254, Removal of conservatee from residence in case of emergency or

with conservatee's consent for medical treatment

2254, (a} Notwithstanding Sectlon 2253, a temporary conservator

may remove a temporary conservatee from the temporary conservatee's
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§ 2255
place of residence without court authorization if an emergency exists.
For the purposes of this section, an emergency exists if the temporary
conservatee's place of residence is unfit for habitation or if the
temporary conservatee has a medical condition which presents an immedi-
ate threat to the temporary conservatee's physical survival.

(b) No later than one judicial day after the emergency removal of
the temporary conservatee, the temporary conservator shall file a writ-
ten request pursuant to Section 2253 for authorization to fix the resi-
"dence of the temporary conservatee other than the temporary conserva-
tee's previous place of residence.

{c) Nothing in this chapter prevents a temporary conservator from
removing a temporary conservatee from the place of residence to a health
facility for treatment without court authorization when the temporary
conservatee has given informed consent to the removal.

{d) Nothing in this chapter prevents a temporary conservator from
removing a temporary conserﬁatee without court authorization from one
health facility where the conservatee 1s receiving medical care to

another health facility where the conservatee will receive medical care.

Comment. Section 2254 continues the substance of former Section
2201.5 with the addition of subdivision (d}.

CROSS-REFERENCES
Definition, court, § 1418

21987

§ 2255. Inventory and appraisement of estate
2255. (a) Except as provided in subdivision (b), an inventory and

appralsement of the estate'shall be filed by the temporary guardian or
temporary conservator of the estate as required by Article 2 {commencing
with Section 2610) of Chaﬁter 7.

(b) A temporary guardian or temporary conservator of the estate may
inventory the estate in the final account, without the necessity for an
appraisal of the estate, if the final account is filed within three
months after the entry of the order of aﬁﬁbiﬁgmﬁnt of the temporary

guardian or temporary comnservator.

Comment. Section 2255 continues the substance of former Sections
1643 {special guardian) and 2204 (temporary conservator}.
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§ 2258
21989

8§ 2256, Accounts

2256. . {a} Except as provided in subdivision (b), the temporary -
guardian or temporary conservator of the estate shall present his or her
account to the court for settlement and allowance within 90 days after
the appointment of the guardian or conservator or within such other time
as the court may fix.

(b} If the temporary guardian or temporary‘tonsefﬁatbf of the
_estate 1is appointed guardian or conservatorlof:the estate, the guardian
or conservator may account for the administration as temporary guardian
oT tempoTary conservator in his or her first regular account. 7

(¢} Accounts are subject to.Sections 2621 to 2626, inclusive,
Sections 2630 to‘2632, inclusive, and‘Sections 2640 to 264i;‘1hc1uaive.

Comment. - Section 2256 continues the substance of former Sections
,16h4_(special_guardian) and 2205 (temporary conservator) with some
expansion in subdivisien {c) to reflect new provisions incliuded In the

provisions relating to accounts and the addition of a reference in
subdivision (c) to, Sections 2640-2642 relating to petitions for court

orders fixing compensation for the guardian or conservator or attorney.
CROSS-REFERENCES

Appealable orders, § 2750
Definition, court, § 1418

21990
§ 2257. Termination

2257. {a) Except as provided in subdivision (b), the powers of a
temporary guardian or temporary conservator terminate . {(except for the
rendering of the account) at the earliest of the following times:

" (1) The time the temporary guardian or conservator agquires notice
that a guardién or conservator ls appointed and qualified.

(2) Thirty days after the appointment of the temporary guardian or
temporary conservator or such earliet time as the.court may gpeclfy in
the order of appdihtment, S o

‘ (b) With or without notice as the court may requireglthe court may
for good cause order that the time for the termination of the powers of
the temporary guardian or temporary conservator be extended pending
‘final determination by the court of:the pepition for appointment of a

guardian or conservator or pending the final decision on appeal there-
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§ 2258
from or for other cause. The order which extends the time for termina-
tion shall fix the time when the powers of the temporary guardian or
temporary conservator terminate except for the rendering of the account.
Comment. Section 2257 continues the substance of former Sectionsg
1645 (special guardian) and 2206 (temporary conservator} with the
addition of the notice requirement to paragraph {1) of subdivision (a).
CROSS-REFERENCES

Appointment of temporary guardian or conservator pending appeal, § 2751
Definition, court, § 1418
Termination date to be stated in letters, § 2251

21991

§ 2258, Suspension, removal, resignation, and discharge

2258. A temporary guardian or temporary conservator is subject to
the provisions of this division governing the suspénsion, removal,

resignation, or discharge of a guardian or comservator.

Comment. Section 2258 continues the substance of former Sections
1646 (special guardian) and 2207 (temporary conservatorship).

CROSS~-REFERENCES

Removal or resignation of guardian or conservator, §§ 2650-2660
18547

CHAPTER 4. OATH, LETTERS, AND BOND
Article 1. Requirement of Oath and Bond

§ 2300. Oath and bond required before appointmwent effective

2300. Before the appointment of a guardian or conservator is ef-

fective, the puardian or conservator shall: 7 ‘
(a) Take an oath to perform the duties of the office according to
law, which oath shall be attached to or endorsed upon the letters of

guardianship or conservatorship. ,
{b) File the required bond if a bond is required.

Comment. Section 2300 is based on the first poggé?n o%hformﬁriSec—
tion 1480 and the second sentence of former Sectiom . e require-
ent n the, letters. is take
%g& Eg?ﬁeEhgeg%ggnbfﬁﬁbtgﬁgeistgoggig%ggESS?tﬂpg s%m%laraaequlre?eng Tn
Section 540 (executor or ministrator); former Section 1 1 'require

that the ocath "be filed in the proceeding.””
CROSS—-REFERENCES

Temporary guardian or conservator, § 2251

-91-~



§ 2319
18548

Article 2. Letters

§ 2310, 1Issuance of léetters

2310, The appointment, the taking of the oath, and the filing of
thé bond, if required, shall thereafter be evidenced by the iSSuance by
the clerk of the court of letters of conservatorshlp or guardianshlp, as
the case may be.

Comment. Section 2310 continues the éub;tance of a portion,éf the
third sentence of former Section 1BOl and extends the provision to

guardianships. The reference to the filing of the bond is taken from
former Section 1481.

CROSS-REFERENCES -

' Appealable orders, § 2750

Definition, court, § 1418 -
Temporary letters of guardianship or conservatorshlp, § 2251

27866

§ 2311. Form of ietters

2311. Except as otherwise required by the order of appointment,
the letters shall be in substantially the same form as letters of ad-

ministration.

Comment. Section 2311 continues portions of former Sectioms 1481
and 1801.

CROSS—REFERENCES

Additional conditions on performance of duties

Guardlan or conservator of estate, § 2402

Guardian or conservator of persen, § 23538 . _
Additional powers granted to guardian nominated in will § 2108
Guardian as to particular property, § 1514(d)
Guardian or conservator of nonresident, § 2107 : y
Independent exercise of powers, § 2594 .
Oath attached to or endorsed on letters, § 2300
Temporary letters of guardidnship or conservatorship, §§ 2251, 2252
_Transitional provision, Judicial Council rules, § 1491

28293

§ 23lf:. Notice to ward or conservatee '

2312, Before letters of guardlanshlp or conservatorshlp ‘may be
issued, a copy of the order of the court appointing the guardian or
conservator shall be mailed to the ward if 14 years of age or older or

to the conservatee.
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§ 2320

Comment. Section 2312 continues the fourth sentence of former
Segtion 1801, and extends the provision to a ward 14 years of age or
older. The former provision has been clarified by substituting "mailed"
for "served by mail.™

CROSS-REFERENCES

Definition, court, § 1418

Mailing
Manner of, § 1465
Personal delivery in lieu of, § 1466
When complete, § 1465

Proof of giving of notice, § 1468

31515

Article 3. Bonds of Guardians and Conservators

§ 2320. General reguirement of bond; amount

2320. {a) Except as otherwise provided by statute:

(1) Every guardian and conservator shall furnish a bond in the
amount fixed by the court, conditioned upon the fatthful execution of
the duties of the office according to law, to protect the ward or con-
servatee and all persons interested in the guardianship or conservator-
ship estate. 7

{2} Unless the court increases or decreases the amount upon 2
showing of good cause, the amount of the bond shall be the lowest amount
permitted under Section 541 for a bond given under that section by an

authorized surety company.

{(b) If the sureties on the bond are individual persons, the bond
shall be approved by the court and shall be for twice the amount re-

quired for a bond given by an authorized surety company.

Comment. Section 2320 is based on the second and third sentences
of former Section 1802 and a portion of former Section 1480. The amount
of the bond is determined by reference to Section 541 (bond of executors
or ‘administrators) except that the court may increase or decrease the
amount of the bond that would otherwise be required upon a showing of
good cause. Section 2320 substitutes a uniform rule for the conflicting
rules provided in former Sections 1480 (bond not less than amount equiv-
alent to that specified in Section 541) and 1802 (amount of bond not to
_ axceed amount specified in Section 541). The cost of a surely bond 1is
‘an allowable expense of the guardian or comservator. See Section

2623¢a)(1).

One of the exceptions tﬁat qualifies Section 2320 is found in

Section 2328 which permits reduction in the amount of the bond when
money, securitles, or other property are deposited in a bank or trust .
company or invested in an account of an insured savings aﬂd loantassoc
ation, subject to withdrawal only upon authorization of the court.
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§ 2321
CROSS-REFERENCES

Additional conditions in order of appointment, liability of surety,
§§ 2358, 2402

Approval of bond of individual sureties, §§ 545, 546

Bond of guardian or conservator of person only, § 2322

Bond of nominated guardian, § 2324

Bond of trust company appointed as guardian or conservator, § 481

Bond under Uniform Veterans' Guardianship Act, §§ 2907, 2916

Bond where estate consists sclely of public benefits, § 2323

Definition, court, § 1418 -

Liability of guardian or comservator not limited to amount of bond,
§ 5354 ' S

Liability on bond for faillure timely to file inventory, § 2615

Nature of surety's liabilicy, § 554

Waiver of bond by conservatee, § 2321 ‘

31516

§ 2321. Waiver of bond by conservatee

1,.2321. 1In a conservatorship proceeding, where the conservatee,
having sufficient capacity to do so, has waived the filing of a bond,

the court in its discretion may dispense with the requirement that a

- bond be filed.

Comment. Section 2321 continues the first sentence of former Sec-
tion 1802 except that the former requirement that the conservatee 'as

petitioner” waive the bond has not been continued. Under Section 2321,

"the conservatee may waive the bond, for examgle, in a prigr nomination
of the conservator, in the petition, or at the court hearing.

CROSS-REFERENCES |
Definition, court, § 1418
31517

§ 2322. Guardian or comservator of person only .
2322. One appointed only as guardian of the person or conservator
of the person need not file a bond unless required by the court.

Comment. Section 2322 continues the fourth sentence of former
..Section IBUZ and extends the same rule to the guardian of the person.

) _ . 'VCROSS—REFERENCES
f Definition, court, § 1418 - o .
31519
§ 2323. [Estate consisting entirely of public benefits:: ;=
2323, (a) The court may dispense with thg'rqui:ément gf a bond
y-of the estate consists'of benefits received or to be

“ywhere the entiret ! s of
recelved under eithér or both of the following:
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§ 2324

{1} Part 3 (commencing with Section 11000) of, or Part 5 (commenc-
ing with Section 17000) of, Division 9 of the Welfare and Institutions
Code. |

(2) Subchapter IT {commencing with Section 401) of, or Part A of
Subchapter (VI (commencing with Section 1382) of Chapter 7, Title 42,
United States Code.

(b) If property, other than the benefits described in subdivision
(a), becomes part of the estate, the court may reguire the filing of a
bond.

Comment. Section 2323 continues former Section 1480.3 except that
the former provision is expanded to cover the estate of a conservatee as
well as the estate of a2 minor. See Welf. & Inst.. Code §§ 10002, 11006.5.

The programs specified in Sectlon 2323 are: (1} state aid and
medical assistance (Welf. & Inst. Code §§ 11000-15520), (2} county aid
and relief to indigents (Welf. & Inst. Code 8§ 17000-17410), (3) federal
old age, survivors, and disability insurance benefits (42 U.S5.C. §§ 401-
431 (1970 & Supp. V 1976)), and (4) federal supplemental security income
for the aged, blind, and disabled (42 U.S.C. §§ 1381-1383c (1970)). See
Review of Selected 1976 California Legislation, & Pac. L.J. 165, 188
(1977). '

CROSS-REFERENCES
Definition, court, % 1418

31521

§ 2324, UVominated guardian

2324, 1If the person making the nomination has waived the filing of
the bond, a guardian nominated under Section 1500 or 1501 need not file

a bond unless required by the court.

Comment. Section 2324 supersedes former Section 1485, which pro-
vided that a testamentary guardian need not file a bond unless required
by the court. This principle is continued in Section 2324 with revi-
sions necessary to reflect the substitution of 2 nomination concept for
the former testamentary appointment system and the addition of a pro-
vision that the person making the nomination waive the filing of the

bond.

CROSS-REFERENCES

Definition, court, § 1418
Nomination of guardian, §§ 1500-1502

30185

§ 2325. Bond of nonprofit charitable corporation
2325. The surety on the bond of a nonprofit charitable corporation

described in Section 2104 shall be an authorized surety company.
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§ 2326
Comment. Section 2325 continues the substance of former Sections
1480.6 . and 1802.5. The cost of the bond is an allowable expense. Sae
Section 2623(a)(1).
30186

§ 2326.- Joint puardians or conservators

2326. (a) If joint guardians or conservators are appointed, the
court may order that separate bonds or a joint bond or a combination
thereof be furnished.

{b) If a joint bond is furnished, the liability on the bond is
joint and several.

~ Comment. Section 2326 is based on a portion of the second sentence
of former Section 1405 and the last sentence of former Section 1802.
_Section 2326 makes clear that the liability on a joint bond is joint and
several and 1s consistent with Section 544 (administrators and execu-
‘tors). : ' ' T
o L _ CROSS-REFERENCES
Definition, court, § 1418 ' ,
Joint guardians or conservators, & 2105

30187

§ 2327. Several wards or conservatees

. 2327. If the proceeding involves more than one ward or conserva-
tee, the court may order separate bonds or a single bond or a combina-

tion thereof.

Comment. Section 2327 is based on the second sentence of subdivi-
sion (b) of Section 1440 and makes clear that, where the proceeding
involves several wards or several conservatees, the court, in its dis-
cretion, may order a separate bond for each ward or conservatee, a
single bond to cover all the wards or conservatees, OT a. combipation of
such bonds. ! : : : . , o

CROSS-REFERENCES

Definition, court, § 1418 |
One guardian or conservator for several wards or consérvatees, § 2106

30188

§ 2328. Deposit of money or other property subiject to court control
2328. (a) In any proceeding to determine the amount of the bond of

the guardian or conservator (whether at the time of appointment.of
subsequently), if the estate includes money, securities, or personal
property which have been or will be deposited in a bank in this state or
in a trust company authorized to transact a ;ruéE:business in this
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§ 2328
state, or money which has been or will be invested in an account in an
insured savings and loan association, upon condition that the money,
securities, or other property, including any earnings thereon, will not
be withdrawn except on authorization of the court, the court, in its
discretion, with or without notice, may so ordef and .may do either of
the following: -
- (1) Exclude such money, securitles, and other property in deter-
mining the amount of the required bond or reduce the amount of the bond
'to be required'in respect to such money, securities; or other prbperty
to such. an amount as the court determines is reasonable.

{2) If a bond has already been furnished or the amount fixed
réduce the amount to such an amount as the court determines is reason-
able. -

(b) The petitioner for letters, or the proposed guardian or con-
servator in advance of appointment of a guardian or conservator, may do
any one or more of the followlng:

(1} Deliver to a bank in this state or a trust company authorized
to transact a trust business in this state, money, securities, or per-
sonal property in such person’s possession.

(2) Deliver to an insured savings and loan association money in
such person's possession.

(3 Aliow a bank in this state or a trust company authorized to
transact a trust business in this state to retain such money, securif
ties, and personal property already in its possession.

(4) Allow an insured savings and loan associatlon to retain any
such money already invested with it.

(c) In the cases described in subdivision {(b), the petitioner or
proposed guardian or conservator shall obtain and file with the court a
written receipt including the agreement of the bank, trust company, Qr
insured savings and loan association that the money, securitiles, or
other property, including any earnings thereon, shall not be allowed to
be withdrawn except upon authorization of the court.

(d) In recei#ing and retaining money, securities, or other property
under subdivisions (b) and {c¢), the bank, trust company, or insured

savings and loan association shall be protected to the same extent as
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§ 2329
though it had received the momey, secuxyities, or other property from a

person to whom letters had been issued.

Comment. Section 2328 continues the substance of fotmer Section
1405.1 except that Section 2328 includes personal property in addition
to money and securities. 1In this respect, Section 2328 continues the
substance of former Section 1804 (conservators) but omits wording'which
arguably referred to Financial Code Section 1586 for procedure when the
deposit affects the amount of the bond. Under Section 2328, the puard-
ian or conservator is permitted, for example, to deposit jewelry or
other personal property of the ward or conservatee with a trust company,
subject to withdrawal only on order of court, and have the bond reduced
accordingly. For related sections, see Fin. Code §§ 764, 765, 1586, and
6408.5. See also Section 2453 (bank and savings accounts), Section 2454
(deposit of personal property with trust company), and Section 2456
{accounts and deposits withdrawable only on court order). Securities
deposited with a trust cowpany under Section 2328 may be deposited in a
securities depository. See Section 2455(b).

"~ CROS5-REFERENCES

Definitions . :
Account in an insured savings and loan assoclation, § 1406
Court, § 1418

AT 30938
§ 2329, Reduction of amopnt of bond

2329, {a) A guardian or conservator may apply to the cburf for
reduction in the amount of the bond. The application shall be made by
filing a petition setting forth the condition of the estate.

{b) Notice of hearing shall be given for the period and in the
manner provided in Chapter 3 {comeencing with Sgction 1460) of'Parp l.
Upon .the hearing, the court. may réduce the amount of the bond to such
amount as the court in its discretion determines 1s proper under the
. circumstances; but, except upon a showing of good ﬁéuse, the amount of
. the bond éhall'hot be reduced below the amount determined pursuant to
Section 2320. . | | -

(¢} The guardian or conservator may furnish new sureties who may be
the same sureties as on the previous bond and who shall qualify for the
reduced amount.

(d} Nothing in chis section limits the authority of the court to
reduce the amourt of the bond with or without notice under Section 2328.

Comment. Section- 2329 continues the substance of former Sections

1483.1 and 1803, but the limitation on the amount to which the bond can
be reduced is revised to conform to the requirements of Section 2320.
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§ 2330
Subdivision {d) is new. It makes clear the relationship of Section 2329
and Section 2328; the court may reduce the amount of the bond under
Section 2328 without cdmpliance with Section 2329.

CROSS~REFERENCES

Clerk sets petition for hearing, § 1451
Definition, court, § 1418

Petition must be wverified, § 14530

Proof of giving of notice, § 1468

30540

§ 2330. Additional bond on real property transactions

2330. Upon the confirmation of the sale of any real property of an
estate, or upon the authorization of any mortgage or deed of trust with
respect to real property of an estate by which money is to be raised,:
the puardian or conservator shall furnish such additional bond as is
regulired by the court in order-to make the sum of the bonds furnished by
‘the guardian or conservator equal to the amount determined ﬁurSuant to
Secfion 2323, taking into account the proceeds of the sale or mortgage
or deed of trust. -

Comment. Section 2330 continues the substance of former Section
1534a, which applied to conservators by virtue of former Section 1852,

CROSS~-REFERENCES
Definition, court, § 1418
o | 38035
§ 233]1. Deposit in place of surety bond

2331. ({a) A guardian or comservator may, instead of furnishing the
required sureﬁy bond, file with the clerk of the court a cash bond, or
an assipgned interest in an account in a bank in this state or in an
insured savings and loan association, or deposit with the clerk-bearer
or endorsed bonds of the United States or of the State of California, in
the sum required for a surety bond given by an authorized surety compa-
ny. , |

(b} The security furnished under subdivision (a} is subject to
increase or decrease as provided with respect to the surety bond, shall
be conditioned the same as required of the surety bond, and is return-
able to the guardian or conservator on the termination of the service of
the.gdardian or conservater or on 1éter substitution of]a surety bond or

other adequate security.

-90-



o . § 2332
Comment. . Sectlon 2331 continues former Sections 1480.5 and 1803.5.
The requirement that the bank be 'in this state" is new and is consis-
tent with Section 2328. The language allowing return of the deposited
security on later substitution of a surety bond or other adequate secur-
ity has been added.

CROSS-REFERENCES

Definitions
Account in an insured savings and loan assoclation 5 1406
Court, § 1418

38044
§ 2332, Filing and preservation of bond.

2332. Rvery bond given by a gudardian or comservator shall be filed

and preserved in the office of the c¢lerk of the court.

Comment. Section 2332 is the same in substance as a portion of
former Sections 1486 and 1805. For requirements as to entries in reg-
ister of actions and presumptive effect of such entries, see Section
545, incorporated by the general reference prov131ons of Sectiom 2100.

CROSS-REFERENCES

Definition, court, § 1418

32450

§ 2333. Suit against sureties on bond; limitation period

2333. ({(a) In case of a breach of a condition of the bond, an ac-
tion may be brought against the sureties on the bond for the use and
benefit of the ward or conservatee or of any person interested in the
estate. - -

(b) Except as provided in subdlv1sion (c), no action nay be main-
taleed agalnst the sureties on the bond anless commenced within three
years from the dlscharge or removal of the guardian or conservator or
w1thin three years from the date the order surcharging the guardian or
conservator becomes final, whichever is later.

(c) If at the time of the discharge or removal of the guardian or
conservator or when the order of surcharge becomes final any person
entitled to bfing the action is under any legal disability to sue, such
person may commence the action within three years after the disability
is removed. | | ' “

Comment. Subdivision {a) of Section 2333 continues a portion of

former Sections 1486 and 1805. Subdivisions (b) and (c) are based on
former Section 1487 with the addition of wording as to "surcharge’ from
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§ 2334
former Section 1806. Subdivision (b) adopts the three-year period under
former Section 1487 rather than the two-year period under former Section
1806. Subdivision (c) adopts the three-year period under former Section
1487 rather than the one~year period under former Section 1806,

CROSS~REFERENCES

Effect on liaBility'of court authorization or aﬁproval;- § 2103

Liability of guardian or conservator not limited to amount of bond,
§ 554 _

¥ature of surety's liability, § 554

Suit to recover property sold by guardian or comservator, limitation
period, § 2548

38048

: § 2334, Imsufficiency of sureties: order for further security or
new bond

| 2334. (a) The ward or conservatee, oxr any relative o;_f;iend of
-the ward or conservatee, oi any interested person may apply fo the court
for an order that the guardian or conservator be reguired to furnish
_fﬁ?ther_securitﬁ. :Tﬁe application shall be made by a petition showing
tﬁﬁt the sureties .on the bond furnished by the guardian or comservator
_ha&e'be¢oﬁe,'or‘ére becoming; insolvent, or that they have removed or
are about to remove from the state, or that from any other cause the
'_Bond is insufficient. f

(b) If it comes to the knowledge of the court that the bond of a
éﬁardian or comservator is from any cause insufficient, the_court may on
its own motion, without any application, make an order requiring the
guardian or conservator to furnish further security. ‘

(c) If the court is satisfied from the petition or from its own in-
formation that the matter requires investigation, the court shall issue
a citation to the guardian or conservator directing the guardian or con-
servator to appear before the court at a designated time and place to
show cause why further sscurity should not be required. The citation
shall be served on the guavcdian or conservator personally at least 15
days before the return day. If the guardian or conservator cannot be
found after due diligence and dinquiry, the citation may be served in
such manner as the court may order which is reasonably calculated to
give actual notice to the guardian or conservator., Omn the return of the
citation or at such other time as the court may fix, the coeurt shall

proceed to hear the matter, and if it satisfactorlly appears that the

~101-



. § 2335
Jiseeufiéy::ftom eey ea@se, is iﬁsufficient, the court shall wmake an order
requiring the guardfan or conservater to give further securitj, or to
file a new bond, withim-a reasonable time, not less than five days.

~ (d) If sufficlent security or additional security is not given
within the time fixed by the court's order, the court shall;revoke the
letters issued to the guardian or conservator. |

- (e) When ‘a petition is filed requesting an order under this section

that a guardian or conservator be required to give further security, or
to glve a bond where no bond was originaliy required, and the petition
alleges faiéts showing that the guardian or conservator is f5£ling to use
ordinary care and diligence in the management of the eetate, the court,
by order, may Suspend the powers of the guardian or conservator until

the matter can he heard and determlned
.- ..Comment.. Section 2334 supersedes former Section 1483 {guardian-
'shlp) which was general in terms. There were no express provisions in
“the conservatorship statute on this subject.. See former Section 1702.
. Section 2334 is the same in substance as Sectioms 547-550 (ex-
écutors and administrators) except that the court is directed to pre-
scribe the manner of service if personal service canmot be made.’ (Cf.
Code Civ. Proc. § 413.30) and subdivision (e) requires an allegation of
facts showing that the guardian or conservator is failing to use ordi-
nary care and diligence in the management of the estate rather tham an
allegation that the guardian or conservator is wasting the . property of
“the estate.

. ... . CROSS-REFERENCES | L

Accounts on removal of guardian or conservator, § 2630
Definition, court, § 1418

~ Petition.must be verified, § 1450

Suspension of powers of guardian or conservator generally, § 2654
90870

§ 2335, - Substitution of surety .

'2335. (a) A guardian or conservator who desires a substifution and
discharge of a surety may file a petition with the court for that
purpose together with an accounting. The court shall issue a citation
to the existing sSurety directing the surety to appear before the court
at’s desigrated time and place to show cause why the surety should not

be substituted and discharged. The c¢itation shall be served on the
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§ 2336
surety personally at least 15 days before the return day. If the
surety canﬁbr be found after due diligence and inquiry, the-citation may
be'sérﬁéd in such manner as the court may order which ié reasonably
calculated to give actual notice to the surety.
(b} The court shall hear the matter on the return of the citation

Oor at such other time as the court may appoint;, If, upon the hearing,

- the accounting is approved and it. appears to the court that the- sub-

stitute surety is satisfactory and that no injury can result tp ‘the

estate, the court may order a substitution of surety and discharge the

existing surety from liability on the bond for amy subsequent act,

default, or misconduct of the guardian or comservator. "
Comment. Section 2335 continues the substance of former Sections

1483.2 and 1483.3 except that 15 days rather than five days service of

citation is required before the return day and the court is directed to

prescribe the manmer of service if personal service cannot be made. Cf,

Code Civ. Proc. § 413.30. There were no express provisions in the

conservatorship statute on this subject. See former Section 1702,

CROSS~REFERENCES

Definitien, court, § 1418

Petition must be verified, § 1450

, 7 90871

" § 2336, Release of surety o

_ _,2336. (a) A surety maﬁ apply to the, court for an order that the
_surety be discharged from liabillty on the bond for any subsequent act,
default, or misconduct cf the guardian or conservator. The: court. shall
issue a citation to the guardian or conservator directing the guardian
or conservator to appear before the court at a designatgd time and place
and give other security. The citation shall be served on the guardian
bf conéervétor personally at least 15 days before the return day. If

the guardian or comservator cannot be found after due diligence and

© ingquiry, the citation may be served in such manner as the court may

order which is reasonably calculated to give actual notice to thé guard-

"~ ian or conservator.

(b) If the guardian or consérvator fails to give new sureties to
the satisfaction of the court on the return of the citation or within
such reasonable time as the court shall allow, unless the surety making
the application consents to a longer extension of time, the court shall

revoke the letters of the guardian or conservatoer.
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§ 2350
(e) If new :sureties are given to the satisfaction of the court, the
court shall thereupon make an order that the ‘surety who applied for the
order shall not be liable on the bond for any subsequent écf, default,
oot misconduct -of - the guardian or conservator,
Commant. Section 2336 continues the substance of former Sections
1488, 1489, and 1490 with'new provisions as to the service of the cita-
.tion. See the Comments to Sections 2234 and 2235. There were no ex-
press provisions in the conservatorship statute on this subject. See
former Section [702. ' : '
CROSS-REFERENCES
Application must be verified, §§ 1430, 1450
Definition, court, & 1418
464G

CHAPTER 5. POWERS AND DUTIES OF GUARDIAN OR~ =~
CONSERVATOR OF THE PERSON -

§ 2350. Definitions _
2350, As used in this chapter:

(a) "Conservator™ means the conservator of the person. | -

(b) "Guardian® means the guardian of the person.

Comment. Section 2350 ic new. This chapter deals with powers and
duties of a guardian or conservator of the person, and the definitions
provided by Section 2350 permit a shorthand reference to such a guardian
or conservator in the various sections of this chapter. If one person
is appointed as the conservator of the person and estate or as the
puardian of the person and estate, that person has the powers and duties
conferred by this chapter. -

1 969/027

. § 2351. Care, custody, contrgl, and education’

2351. The guarclan or conservator has the care, custody, and con-

trol of, and has char~? of the educatiom of, the ward or conservatee.

: Comment. The provision of Section 2351 for care, custody, and con-
trol continues provisions found in the first sentence of former Sections
1500 (guardianship) and 1851 (conservatorship), respectively. The words
"and control” were contained in former Section 1851 but not in former
Section 1500. The generzlization of these words to apply to guardian-
ships as well as to comservarorships makes no substantive change. See
" W. Johnstone & G. Zillgitt, Californla Conservatorships § 5.3, at 152-33
(Cal. Cont. Ed. Bar 19£8). ; T oo

The provisirm of SeectZon 2351 concerning the education of the ward
or conservatee extends to conservators the provision of the second

sentence of former Section 1500 which applied only to guardians. This
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§ 2552

extension makes clear that a conservator of the person 1s authorized to
provide for the education of a married minor subject to conservatorship
as well as of a conservatee over the age of 18.

CROSS5-REFERENCES

Additional powers of guardian nominated in will, § 2108
Definitions

Conservater, § 2350

Guardian, § 2350
Effect of court authorizatiom, approval, or confirmatlon § 2103
 Nonresident ward or conservatee, § 2107
Removal of guardian or conservator for
 Continued failure to perform duties, § 2650(c)

Gross immorality or conviction of felony, § 2650(e)

Incapacity to perform duties, § 2650 (d)

4057852

§ 2352, Residence and domiclle of ward or conservatee

2352. (a) The guardian or conservator may fix the residence and
domicile of the ward or conservatee at:

(1) Any place within this state without the permission of the
court.

(2) A place not within this state if permission of the court is
- first obtained. '

(b} The guardian or conservator shall promptly mail to the court
notice of all changes in the residence and domicile of the ward or

conservatee.

Comment. Subdivision {(a) of Section 2352 continues the Substance
“of the third sentence of former Section 1500 and the last portion of the
first sentence of former Section 1851. Subdivision (b} continues the
substance of subdivision {(c¢) of former Section 1500 and subdivision (b)
of former Section’ 1851 except that notice 1s to be given to the court in
which the proceedings are then pending rather than the court which
issued letters. The authority of a temporary conservator of the person
" to change the place of residence of the conservatee 1s severely limited.
See Sections 2253, 2254.

CROSS~REFERENCES

Additional powers of guardian nominated in will, § 2108
Appealable orders, § 2750 °
Definitions
Conservator, § 2350
Court, § 1418
Guardian, § 2350
Reguest for special nctice, § 2700

Mote. Section 2352 (as set out above) picks up amendments to Sec-
tions 1500 and 1851 proposed by Assembly Bill 3122.
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§ 2353
405/ 340
§ 2353. Medical treatment of ward

2353. (a) Subject to subdivision (b), the guardian has the same
right as a parent having legal custody of a child te give consent to
medical treatment performned upon the ward and to require the ward to
receive medical treatment. - .

(b)Y Except:aé provided in subdivision (c), if the ward is 14 years
of age or older, no surgery shall be'performed uponffhe wardzﬁifhoﬂt
either (1) the consent of both. the wafa and.the guardian or (2) ‘a court
order obtained pursuant to Section 2357 specifically authoriéiné such
treatment.

(c) The guardian may consent to surgery to be .performed upon the
‘ward, and may require the ward to receive such surgery, in any case
where the guardian determines in good faith based upon medical advice
that the case is an emergency case in which the ward faces loss of life
or serious bodily injury if the surgery 1is not performed. In such-a
case, the comsent of the guardian.alone is sufficient and no person is
liable because the surgery is performed upon the ward without the ward's
consent.

‘Comment. ~Section 2353 is new and is designed to provide clear
guidelines as to the authority of the guardian to consent -to and to
require the ward to receive medical treatment.

7 Subdivisions (b) and {(c) are drawn from a somewhat similar provi-
sion found in Section 5358 of the Welfare and Imstitutions Code (Lanter-
' man-Petris-Short Act). See also In re Roger 5., 1% Cal.3d 921, 931, 569
P.2d 1286, 1292, 141 Cal. Rptr. 298, 304 (1977) (wminor over 14 has
independent right to assert protections of due process clause}.
. . The immunity from liability.provided by the second sentence of

subdivision {c) does not extend to malpractice; the immunity goes only
-_té the failure to obtain consent of the patient (the ward} to the sur-

BErY.
Section 2353 does not deal with the question of what constitutes

informed consent for the purpose of medical treatment. B3See the Comment

to Sectlon 2354.
Unless the court otherwise orders, a temporary guardian has thg

powers and duties conferred by Section 2353, See Section 2252.

{CROSS-REFERENCES

Additional powers of guardian nominated by will, § 2108

Definition, guardian, § 2350
Effect of court authorization or approval, § 2103

FLAE | B

-106-



§ 2354
4057341

§ 2354, Medical treatment of conservatee not adjudicated to lack
capacity to give informed consent

2354, {a) 1f the conservatee has‘nét_been'adjudicated to lack the
capacitﬁ to give Informed consent for medical treatment, the consefvatee
may consent to his or her medical treatment. The cdnsefvator:may also
give consent to such medical treatment, but the consent of the conserva-
fcr is not required if the conservatee has the capacity to givé'informed
consent to the medical treatment, and the consent of the conservator
';alqﬁe is not sufficient under this subdivision if the conservatee ob-
jects to the medical treatment. ' ) -

B 4(b) The comservator may require the conservatee to recelve medical
" treatment, whether or not the ¢onservatee consents to such treatment, if
a court order specifically authorizing such medical treatment has been
obtained pursuant to Section 2357 of this code or Section 5358.2 of the
Welfare and Institutions Code. '

‘{c) The conservator may consent to médical treatment to be per-
tformed upon the conservatee, and may require the conservatee to receive
such medical treatment, in any case where the conservator determines in
goéd féith based upon medical advice that the case is an emergency case
in which the ﬁedical treatment is required because (1) such treatment is
required for the alleviation of severe pain or (2) the conservatee has
a medical condition which, if not iﬁmediately diagnosed and treated,
will lead to disability or deéath. In such a case, the consent of the
congervator alone is sufficient and no person is liable because the
medical treatment is performed upon the conservatee without the conser-
vatee's consent. '

Comment. Section 2354 is new and 1s designed to provide clear
.. guldelines where the conservatee has not been adjudicated to lack the
capacity to give Informed consent for medical treatment. See Section
1835 (adjudication of lack of capacity to give informed consent for
medical treatment). '

Under subdivision (a), if the comservatee consents to the medical
treatment (which includes surgery), there is no restriction imposed by
this division on providing the medical treatment to the conservatee;
Accordingly, medical personnel may safely rely upon the conservatee’s
informed consent so long as the conservatee has not be adjudicated to
lack capacity to give informed consent for medical treatment. This
section does not deal with the question of what constitutes 1nf?rmed
consent for the purposes of medlcal treatment. In connection with what
constitutes informed consent, see Cobbs v. Gramt, 8 Cal.3d 229, 502 P.2d
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§ 2355

1, 104 Cal. Rptr. 505 {1972). 1If the medical practitioner is unwilling
to rely on the consent of the conservatee, the practitioner may also
require the consent of the conservator. If rhe medical practitioner is
willing to rely on the comsent of the conservatee alone, the conservator
who wishes to forestall the treatment must seek an adjudicatlon under
Section 1835 that the conservatee lacks capacity to give informal con-
sent for medical treatment.

_.The consent of the conservator_alone is. sufficient consent for
medical treatment if the conservatee does not object to the treatment.
Accordingly, if the conservatee 1§ In such a condition that he or she is
~unable to give consent, the consent of the conservator is sufficient
since consent of the conservatee is not required under subdivision (a)--
“all that 1s required is that thé conservatee does not object.

Subdivisions (b) and (c) .are.drawn from Section 5358 of .the Welfare
and Institutions Code {Lanterman-Petris-Short Act). These subdivisions
will help to eliminate the uncertainty that existed under prior law.

See 60 Ops. Cal. Atty. Gen. 375 (1977).. The immuynity from liability
provided by the second sentence of subdivision (c) does not extend to
malpractice; the immunity goes only to the failure to cbtain the consent
of the patient (the conservatee).

Unless the court otherwise orders, a temporary conservator has the
powers and duties confertred by Section 2354. See Section 2252 and the
Comment to that section.

Section 2354 does not deal with the payment of the expenses of
medical treatment; determination of the reasonableness of such expenses
. and paying them is the responsibility of the conservator of the estate.

See Section 2430. '

' " Where involuntary civil mental health treatment is involved, pro-
ceedings may be had only under the Lanterman-Petris-Short Act, and not
under this division. See Section 2356{a). See also Section 2356(b)

- {(Natural Death Act). P

CROSS-REFERENCES

_Detihition, conservator, § 2350
“‘Effect of court authorization or approval, § 2103

277232

§ 2355, Medical treatment of conservatee ad1udicated to lack capacity
to give informed consent .

2355 (a) If the conservatee has been adjudicated to lack the
capaclty to give informed consent for medical treatment, the conservator
has the exclusive authority to give comsent for such mediecal treatment
te be‘performed'on the conservatee as the conservetor in good faith
-based on medical advice determines to be necessary and the conservator
may require the conservatee to receive such medical treatment whether
or not the conservatee objects. In any such case, the consent of the
conservator alone is sufficient and no person is liable because the
medical treatment 1s performed upon the conservatee without the conser-

vatee's consent.
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§ 2356
(b) If‘pricr to the establishment of the consérvatorship‘the
conservatee was an adherent of a religion whose tenets and practices
‘call for reliance on praver alone for healing, the treatment required by
the conservator under the provisions of this section shall be by an

accredited practitioner of that religion.

Comment. Section 2355 is new. Subdivision {(a) and makes clear
that, when the conservatee has been adjudicated to lack capacity to give
informed comsent to medical treatment, this power rests exclusively with
the conservator. The adjudication of lack of capacity réferred te in
Section 2355 may be included in the order of appointment of the conser-
vator or may be made upon a subsequently filed petition. See Section
1835,

The immunity’ prov1ded by the last sentence of subdivision {a}) does
not extend to malpractice; the immunity gees only to the failure to
obtain the cousent of the patient {the conservatee). Sectiom 2355 does
not deal with the question of what constitutes informed consent. See
the Comment to Section 2354.

Subdivision (b) provides recognition of the rellgious beliefs of
the conservatee prior to conservatorship insofar as those beliefs relate
to medical treatment. The subdivision does not limit the authority of
the court under Section 2357.

Where involuntary civil mental health treatment is involved, pro-

.. ceedings may be had only under the Lanierman-Petris-Short Act, and not

under this division. Bee Section 2536(a). See also Section 2536(b)
{(Natural Death Act). ST

CROSS~-REFERENCES

Definitibn, conservater, § 2350 _
" Effect of court authcrization or approval, § 2103
Instructions from court, § 2359

4057853

§ 2356, ‘Involuntary civil mental health treatment; Natural Death Act

2356, ‘(a) No conservatee shali be placed in a mental health treat-
ment facility under the provisions of this division against the conser-
vatee's will. Involuntary ¢ivil mental health treatment for such a con-
servatee shall be obtained only pursuant to the provisions of Chapter 2
{commencing with Section 5150) or Chapter 3 (commencing with Section
5350) of Part 1 of Division 5 of the Welfare aad Institutions Code. On
or before July 1, 1979, the Director of Mental Health shall adopt and
issue regulations Jefining 'wental health treatment facility™ for the
purposes of this subdivision.

(b) The provisions of this chapter are subject to any valid and

effective directive of the comnservatee under Chapter 3.9 (commencing
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§ 2357
with Section 7185) of Part 1:of Division 7 of the Health and Safety Code
{Natural Death Act).

Comment. Subdivision {a} of Sectiom 2356 continues fhe sﬁbstance
of the second paragraph of former Sections 1500 and 1851, respectively.
Subdivision (b) is new.

CROSS-REFERENCES

~Pefinitions
Conservator, § 2350
Guardian, § 2350 :
Removal of conservator for failure to comply with subdlviSlon (a}),
§ 2650(g) : :

Note. Section 2356 has been revised to limit subdivision (a) to a
conservatee as proposed by Assembly Bill 3122,

© 364234

§ 233?. Court ordered medical treatment

© 2357, (a) As used in this section:
(1) "Guardian or conservator” includes a temporary guardian of the
| person OF 2a temporary conservator of the person. ' _

(2) ”Hard or conservatee” Includes a person for whom a temporary
guardian of the person or temporary conservator of the person has been
appointed.

(b) If the ward or conservatee requires medical treatment for an
existing or continuing medical ‘condition which is not authorized ‘to be
performed upon the ward or conservatee under Section 2252,‘2353; 2354,
or 2355, and the ward or conservatee 1s unable to give an Informed
consent te such medical treatment, the guardian or conservator may
petition the court under this section for an order authorizing such
medical treatment and authorizing the guardian or conservator to consent
on behalf of the ward or conservatee to such medical treatment.

{c) The petition shall state, or set forth by medical affidavit
‘attached thereto, all of the following so far as is known to the peti-
tionér at the time the petition is filed:

(1) The nature of the medical condition of the ward or cemservatee
which requires treatment.

{2) The recommended course of medical treatment which is ‘considered
' to be medically appropriate.

Lo {3} The threat to the health of the ward or conservatee if authori-
zation to consent to the recommended medical treatment is delayed or

denied by the court.
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§ 2357

{4) The predictable or probable outcome of the recommended course
of medical treatment.

(5} The medically available alternatives, if any, to the course of
treatment recommended.

{6) The reasonable efforts made to obtain an informed consent fron
the ward or conservatee.

(d) Upon the filing of the petition, the court shall notify the
étﬁorney of record_for the ward or conservatee, if any, or shall appeint
‘the pﬁblic defender or private counsel under Section 1471, to consult
with and represent the ward or conservatee at the hearing on'the peti-
tibn. |

(e) The hearing on the petition may be held pursuant to an order of
the court prescribing the notice to be given of the hearing The order
"shall specify the period of notice of the hearlng and the period S0
flxed shall take into account (1) the existing medical facts and circum-
stances set forth in the petition or in the medical affidavit attached
to the petition or in a medical affidavit presented to the court and (2}
the desiraBility, where the conditibn of the ward or conservatee per-~
 m1ts, of giving adequate notice to all 1nterested persons.

- (f) A copy of the motice of hearing or of the order prescribing
notice of hearing, and a copy of the petition, shall be personally
- served or mailed, as presﬁribed in the nrder, on all of the following:

{1} The ward or conservatee. '

(2) The attorney df recordrfor the ward or-cdﬁservatee, if any, or
the atcorney appointed by the court to repfesen; the yard or conservatee
at the hearing.

(3) Such other persons, if any, as the court in its discretion may
requirelin the order, which may include the spouse of the ward or con-
servatee and any known relatives of the ward or conservatee within the
second degree.

{g) Notwithstanding subdivisions (e} and (f)}, the matter may be
submitted for the determination of the court updn the-proper_and suffi-
cient medical affidavits or declarations if the attorney for the peti-
tioner and the attorney for the ward or conservatee so stipﬁlate and
further stipulate that there remains no issue of fact to be determined.

(h} The court may make an order authorizing the recommended course

of medical treatment of the ward or conservatee and authorizing the
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§ 2357
guardian or conservator to consent on behalf of the ward or conservatee
to the recommended course of medical treatment for the ward or conserva-
tee 1f the court determines from all of the evidence presented to the
court all of the following:

(1) The existing or continuing medical condition of the ward or
conservatee requires the recommended course of medical treatment.

(2) 1f untreated; there is a probability that the condition will
become life-endangering or result in a serious threat to the physical
health of the ward or conservatee.

{(3) The ward or conservatee is unable to give an informed‘consent
to the recommended course of treatment.

(i) Upon petition.of the ward or conservatée or other interested
person, the court may order that the guardian-or'consérﬁator’obtain or
consent, or both, to specified medical treatment to be performéd upon
the ward or conservatee. Wotice of the hearing on the petition under
this subdivision shall be given for the period and in the manner provid-
ed in_Chapter 3 (commencing with Section 1460) of Part 1.

Comment. Section 2357 i{s new. The section serves the same purpose
as Section 5358.2 of the Welfare and Institutions Code (Lanterman-
Petris-Short Act); but Section 2357 provides for notice to interested
persons, for the appointment of counsel to represent the ward or conser-
vatee where necessary, for the presentation to the court of medical
affidavits showing the need for the medical treatment, and for findings
by the court before an order authorizing the treatment: is made.

Subdivision (i) has no counterpart in the Welfare and Institutions
Code section. This subdivision covers the situation where the ward or
' conservatée or some interested person believes the ward.or conservatee
needs medical treatment which the guardian or conservator is unwilling

to obtain or has failed to obtain.

S AR ro the powers and dutles concerning medical treatment generally,
see. Sectionms. 2252 (temporary guardian or conservator), 2353 (guardian),
2354-2356 (conservator)-

CROSS-REFERENCES

Additional powers of guardian nominated in will, § 2108
Appointment of legal counsel for ward or conservatee, § 1470
Clerk sets petition for hearing, § 1451
Definitions _ : ‘
Conservator, § 2350
Court, § 1418 .
Guardian, § 2350
Interested person, § 1424
Effect of court authorization, § 2103
Petition must be verified, § 1450
Proof of giving of notice, § 1468
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§ 2358
404/678

§ 2358. Additional conditions in brder of appointment

2358. When a guardian or conservator is appeinted, the court may,
with the consent of the guardian or conservator, insert in the order of
appolintment conditions not otherwise obligatory providing for the care,
treatment, education, and welfare of the ward ot conservatee. Any such
conditions shall be included in the letters of guardianship or conserva-
torship. The performance of such conditions is a part of the duties of
the guardian or conservator, for the faithful performance of which the
guardlan or conservator and the sureties on the hond are responsible.

Comment. Section 2358 continues the portion of former Section 1512
which applied to a guardian of the person of a minor and broadens its
application to include a conservator of the person. The requirement
that the conditions be included in the letters is new. In the case of a
- guardian or conservator of the person, the requirement of a bond is
discretionary with the court. See Section 2322.

CROSS-REFERENCES

Additional powers of guardian nominated in will, § 2108
Definitions
Comservator, § 2350
Court, § 1418
Guardian, § 2350
Liability of guardian or conservator not limited to amount of bond,
§ 554
Nature of surety's liability, § 554

999/343

§ 2359. Instructions from or appreval by court

2359, (a) Upon petition of the guardian or conservator or ward or
conservatee or other interested person, the court may authorize and
instruct the guardian or comservator or approve and confirm the acts of
the guardian or conservator.

{b) Notice of the hearing on the petition shall be given for the
period and in the manner provided in Chapter 3 {commencing with Section

1460) of Part 1.

Comment. Section 2359 is based on the portion of former Section
1860 (instructions to or approval of acts of conservator) insofar as
that section related to the ~are and protection of the conservatee., See
also former Section 15i6, which was limited te instructing the guardian
of the astate. Section 2359 makes clear that the court may instruct and
approve with respect to supervision of the person as well as with re-
spect to management of the estate (Section 2403). Sectilon 2359 also
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§ 2400

extends to guardians of the person the former conservatorship provision
of Section 1860 which authorized the court not only to authorize or in-
struct in advance but alsoc to approve or confirm actieons already taken.

CROSS5-REFERENCES

Appealable orders, § 2750
Clerk sets petltion for hearing, § 1451
Definitdions
Conservator, § 2350
Court, § 1418
Guardian, § 2350
Interested person, § 1424
Effect of court authorization, approval, or confirmation, § 2103
Notice to Director of Mental Health or Director of Developmental Serv-
ices, § 1461
Petition must be verified, § 1450
Proof of giving of notice, § 1468

9697042

CHAPTER 6. POWERS AND DUTIES OF GUARDIAN OR
CONSERVATOR OF THE ESTATE

Article 1. Definitions and General Provisions

§ 2400. Definitions
2400. As used in this chapter:

(a) "Conservator' means the conservator of the estate.

{b) "Guardian' means the guardian of the estate.
4

Comment. Section 2400 is new. This chapter deals with powers and
duties of a guardian or conservator of the estate, and the definitiens
provided by Section 2400 permit a shorthand reference to such a guardian
or conservator in the various sections of this chapter. If one person
is appointed as the conservator of the person and estate or as the
guardian of the person and estate, that person has the powers and duties
conférred by this chapter.

368/242

§ 2401, Duty to manage estate using ordinary care and diligence

2401 {a) The guardian or conservator has the management of the
estate and,;in ﬁanaging the estate, shall use ordinary care and dili-
gence. What constitutes use of ordinary care and diligence is deter-
mined by all the circumstances of the particular estate.

(b} The gﬁarﬂién or conservator:

(1) Shall exercise a power when ordinmary care and diligence re-

quires that the power be exarcised.
(2) Shall not exercise a power to the extent that ordinary care and

diligence requires that the power not be exercised.
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§ 2401

Comment. Section 2401 supplements the provision of Section 2101
that the relationship of guardian and ward and comservator and conserva-
tee 1s subject to the law relating to trusts. The standard stated in
subdivision (a) of Section 2401 is consistent with trust principles but
recognizes specifically that what is ordinary care and diligence varies
with the circumstances of each case. Compare Civil Code § 2259 {(duty of
trustee to use at least ordinary care and diligence in the execution of
the trust). In determining what constitutes ordinary care and diligence
a professional guardian or conservator (such as a trust company or the
trust department of a bank) will be held to a greater standard of care
based on its presumed expertise than a lay guardian or conservator. Cf.
Estate of Beach, 15 Cal.3d 623, 542 P.2d4 994, 125 Cal. Rptr. 570 (1975).
Section 2401 applies to all powers and duties of the guardian or conser-
vator, whether or not prior court authorization is required. But see
Section 2103 {effect of court authorization or approwval).

.. Subdivision (b) of Section 2401 makes clear that ordinary care and
diligence may require that the guardian or counservator exercise a power.
. For example, the guardian or conservator may fail to exercise ordinary
care and dilipgence under the circumstances of the particular estate 1f
the guardian or conservator fails to secure insurance to cover the risk
of loss of property of the estate. At the same time, subdivision (b)
also makes clear that the extent to which a power should be exercised is
limited to what is requived by the ekercise of ordinary care and dili-
gence under all the circumstances. Thus, for example, in purchasing
insurance covering the estate property, the guardian or conserwvator
should not purchase an amount in excess of the amount that would be
purchased using ordinary care and diligence in the management. of the
estate., See also the discussion in the Comment to Section 2451 (col-
lection of debts). , —

Section 2401 supersedes the portion of the first sentence of former
Section 1502 which required every guardian of an estate to manage it
frugally and without waste.

CROSS-REFERENCES

Definitions
Conservator, § 2400
Guardian, § 2400

Guardian nominated in will, § 2108

Liability of guardian or conservator not limited to amount of bond,

§ 554

Nature of surety's liability, § 554

Monresident ward or conservatee, § 2107

Petition for instructions or confirmatiom, § 2403

Removal of guardian or comservator for
Continued failure to perform duties, § 2650(c) ‘
Failure to use ordinary care and diligence, §‘2650(§)
Gross immorality or conviction of felony, § 2650(c)
Incapacity to perform duties, § 2650(d)

Insolvency or bankruptcy, § 2650(h) ) )
Review of sgles, purchases: and other transactions upon agcountlngs

§ 2625
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§ 2402
_ 999/312
~§ 2402, Additignal conditions in order of appeintment

» 2402, When 3 guardlan or conservator is appointed, the court may,

, w1th the consent of the guardlan or conservator, insert in the order of
nppointment conditions not otherwise obligatory providing for the care
ang coStody of che propérty of the ward or conservatee. Any'such‘condi—
tions shall be included in the letters of guardianship or conservator-
ship. The performance of such conditions is a part of the duties of the
guardian- or conservator for the falthful performance of which the guard-

'ian ot conservator and the suretles on the bond are reoponsible. -

Comment - Section 2402, continues the portion of former Sectlon 1512
which applied to a guardian of the estate of a minor and broadens' its

~ applicatien to include a conservator of the estate and adds the reduire—
ment that the conditlong be included in the letters.

-CROSS—REFERENCES

Additional powers of guardian nominated in will, § 2108
Definitions
Conservator, § 2400
" Court, § 1418 _
Guardian, § 2400
Liabilicy of guardian Or conservator not limited to amount of bond
§ 554
Nature of surety's liability, § 554

09599,

§ 2403, Instructions from or approval by court

2403. ({a) Upon petition of the-guardian or conservator, the ward
or conservatee, a creditor, or other interested person, the court.nay
authorize and instruct the guardian or comservator, or approve and
confirm the acts of the guardian or conservater, in the administration,
management, investment, disposition care, protection, operation, or
preservation of the estate, or the incurring or payument of costs, fees,
or expenses 1n connectlon therewith.

(b) Notice of the hearing on the pEtltlon shall be given for the
period and in the manner provided in'Chapter 3 ﬁcommenclng with Section

1460) of Part 1.
Comnent.'j Section 2403 is based on former Sections 1516 (instruc-
tions to guardian of estate) and 1860 (instructions to or approval of

acts of conservator). The word "investment' is added in subdivision
(a). Section 2403 supersedes the last portion of the first sentence of
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§ 2404

former Section 1557 which relates to investments. Section 2403 extends
to guardians the former conservatorship provision of Section 1860 which
authorized the court not only to instruct in advance but also to confirm
actions already taken. See Place v. Trent, 27 Cal. App.3d 526, 103 Cal.
Rptr. 841 (1972). The provision of former Section 1516 (Instructions to
guardian) that limited the use of the instruction procedure to cases
where no other or different procedure was provided by statute has not
been continued. Such a provision was unduly rigid and, moreover, is not
appropriate in view of the broader scope of Section 2403 (based on
former Section 1860 which permitted not only instructions and authori-
zation in advance but also subsequent approval and confirmation). As to
the compensation of the guardian or conservator and the attorney in
connection with obtaining authorization or instructions on a matter not
requiring court authorization, see the Comment to Section 2640.

CROSS-REFERENCES

Appealable orders, § 2750
Clerk sets petition for hearing, § 1451
Definitions
Conservator, § 2400
Court, § 1418
Guardian, § 2400
Interested person, & 1424
Nonliability of guardian or conservator who complies with court order5
§ 2103
“Notice to Director of Mental Health or Director of Developmental Serv-
lces, § 1461
Petition must be verified, § L[450
‘Proof of giving of notice, § 1468
Request for special notice, § 2700

568/696

“.§ 2404. - Order compellinp guardian or comservator to pay support

7 or debts . _

2404,  (a) If the guardian of conservétor falls, néglects? or
refuses to furnish comfortable and suitable support, maintenance, or
. educatlon for the ward or comservatee as ;équired by this division, or
to pay a debt, expense, or gharge_lawfullﬁ-due and payable by the ward
or conservatee or the estate as provided In this division, the court
shall, upon petition or upon 1ts own motion, order the guardian or
conservator to do so from the estate. ‘ -

(b)) .The petition may be filed by the ward or conservatee or by the
creditor or any other interested person. Notice of the heariﬁg on the
petition shall be given for the period and in.the manner provided in

Chapter 3 (commencing with Section 1460) of Part 1.
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- . Comment. - Section 2404.centiﬁues the substance of fo:mer.Section
. 1859 with the addition of the reference to "education™ (which appeared
in former Section 1503) and supersedes former Section 1503.

CROSS-REFERENCES,

" Appealable orders, § 2750
Clerk sets petition for hearing, § 1451
Conveyance of property claimed to belong to another, §§ 2520- 2528
Definitions
’ Conservator, § 2400
Court, § 1418
‘Guardian, § 2400
Interested person, § 1424
Petition must be verified, § 1450
Proof of giving of netice, § 1468
Request for special notice, § 2700
Summary determination of disputes, § 2405

27/233
§ 2405. Submitting disputed claim to commissioner, judge pro tempore,
or probate judge for summary determination .

2405, If the guardian or conservator doubts the” correctness of any
claim against the ward or conservatee or the estate or reJeets a claim
' against ‘the ward or consérvatee or the estate, the guardiam or conserva-
tor may do either of the following: ' J

(a) Enter into an agreement in writing with the elaimant to refer
the matter in controversy to a commissioner‘or refefee who is reguiérly
attached to the court and designated in the agreement or to a judge pro
temperesdESignateﬁrin the agreement. The agreement shall be filed with
the clerk, whe shall thereupon, with the approval of the court, enter an
order feferfing the matter to the designated person. The commissioner
or referee ehall haverthe powers of a judge pro tempore. The designated
_ person shall proceed promptly to hear and determine the matter in con-
troversy by summary procedure wilthout any pleadings, discovery, or jury
trial The designated person shall make and file a decision in writing
in which the facts found and conclusions of law shall be separately
_ stated, and cause a copy thereof to be malled promptly to the parties.
.; Judgment sﬁall be entered on the decision aﬁd shall be as valid and
,effective,aa if it Ha&.been rendered by a judge of the court in a suit
.egainst the guerdian or conservator commenced by ordinary process.

{b) Enter into an agreement in writiﬁg-with the claimant that a

judge sitting in probate, pursuant to the agreement and with the written
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§ 2406

consent of the judge, both filed with the clerk, may hear and determine
the matter in controversy pursuant to the procedure provided in subdivi-

“sion (a).

Comment. Section 2405 {s the same in substance as paragraph (2) of
Section 718 (summary deteimination of controversies concerning claims
against deqedent's,estates) with slight modifications to adapt this
portion of Section 718 for use in guardianships and conservatorships.
Section 2405 has no provision comparable to paragraph (1} of Section 718
since paragraph (1) is particularly designed for use in connection with
a decedent's estate. ' ‘

Section 2405 is designed to reduce the cost of administration of
estates and ease the court's workload by encouraging the settlement of
claims against estates by summary reference proceedings rather than by
litigation. See Review of Selected. 1968 Code Leglslation, at 226 {Cal.
Cont. Ed. Bar 1968) (commenting on the addition of paragraph (2) to Sec—
tion 718). Because of the binding effect of the decision of the commis-—
sioner, referee, judge pro tempore, or probate judge under Section 24505,
"an agreement to submit a controversy under the section requires approval
of the court in which the guardianship or conservatorship proceeding is
pending. See Section 1418 (defining "ecourt').

CROSS~REFERENCES

Compromise of claims and actions, §§ 2500-2507 : :

Conveyance or transfer of property claimed to belong to ward or conser-—
vatee or other person, §§ 2520-2528 ' .

_Independent exercise of powers, $ 2591 (p}

Order compelling payment of debts, § 2404

Submitting dispute to arbitration, § 2406

| 26774
§ 2406, Submitting dispﬁte to arbitration '

2406. The guardian'of conservator may enter into an agreemgnt in
ﬁriting with a persQHlﬁaving a disputed claim against tﬁé ward or con-
servatee or the éstéte, or with a person against whom the ward or con-
servatée or the estat;.has a disputed claim, to submit the matter in
controﬁersy to arbitraﬁibn under Title 9 (commencing with Section 1280}
of Part 3 of the Code of Civil Procedure, but no such agreement is
effective unlesé_it haé=firsf been approved by the court and a copy of
the approved agreémenﬁ'ﬁas been filed in the guardiaﬁship or conserva-

fcrship proceeding.

Comment. Section 2406 is new and makes clear that the guardian or
conservator may use arbitration to resclve a controversy. ‘Because of
‘the binding effect of the decision of the arbitrator, an agreement to )
submit a controversy to arbitration under this section requires approga
of the court in which the guardianship or conservatorship proceeding 1s

pending. See Section 1418 (defining "court’}.

CROSS-REFERENCES

Independent exercise of powers, § 2591 (p)
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§ 2407

18/324

'§ 2407. Application of chapter to community-and homestead_property

2407, This chapter applies to property owned by husband and wife

's aS'community property, or owned - by husband and wife or either of them

whieh is subject to a homestead, only to. the extent authorized by Part
6 (commencing with Seotion 3006)

Comment.' Section- 240? continues the substance of former Section

- o 3060
Article 2 Support and Malntenance of Ward L
. or Cooservatee and Dependents

oy
IS

o'-§;2ﬁ20 Support, maintenance, and educatlon _ »
SRERE 2420, (a) SubJect to Section 2422, the guardian or conservator

rshall -apply therincome from the estate 80 far:as necessary,_togthe
comfortable and suitable-support,rmaintenance, and education of the ward
or conservatee (including care, treatment, and support of the ward or
conservatee 1f a patient in a state hospital under the jurisdiction of
the State Department of Mental Health or the State Department of Devel-
opmental Services) and of those legally entitled to- support, mainte-
nance, or education from the ward or conservatee. A 'ﬂ

o (b) If the income from the estate is insufficient for the purpose
described in subdivision (a), the guardian or conservator may sell or
give a security intevest in or other lien on any perscnal propErty of
the estate, or sell or mortgage or give a deed of trust on any real
property of the ‘estdte, as-provided in. this parts

' ; {c) When the Fmount paid by the puardian br conservator. for the
purpose described in subdivisioﬁ {a) is not disproportionate ‘to the
value 'of the estate or the condltion in life of the peérson to whom the

payment £§ made,rand the paypents ar e fupported by proper vouchers or

‘ other proof satisfactoty to the court, the guardian or conservator shall

be allowed ‘éredit for such payments when the’ accounts of the guardian or

conservator are settled.

(d) Subject to Section 2230 of the Civil Code nothing in this

section requires tne guardian or conservator to obtain court authoriza—

-.Ztion before making the payrents authorlzed by : this section, but nothing

in this c‘ection dlspenses -with the need to obtain any court author—

ization otherwise required for a particular transaction.
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§ 2420
(e) Kothing in this section precludes the guardian or conservator
from seekiny court authorization, instLucflonu, approval, or .conflrma-

tion pursuan: to Section 2403.

Comment. Subdivisions (a) and (b) of Section 2420 continue the
substance of a portion of the first sentence of former Section 1502, but
in subdivisicn (&) "education” i added and '"those legally entitled to
support” (contaived in former Sectien 1855} is substituted for the
reference In foruer Section 1502 o the ward's family. The reference to
the care, treatmant, ond support of the ward or conservatee if a patient
in a state hospital has been added to subdivision (a) conform Section
2420 to Section Z54l. Seec tLa Comment to Section 2541. Subdivisions
{a) and {b) Euperaede forrer 3ection 1855. As to subdivision (b), see
Sectieons 2541 and 2551 (szle or encumbrance of property). Subdivision
{¢) continues the subctance of the second sentence of former Section
1502 except that the ;rovisior 1s brecadened by the reference to subdivi-
sion (a) to inclnde payments for the suprort, waintenance, or education
of persous legelly entitled Zc support, maintenance, or education from
the ward or concervates. ' -

: Section 2420 dezs not roguire that the gusardian or conbservator
obtain court authorizaticn to cpply the income for the purposes speci-
fied in rubdivision (a). Sue cubdivizion (d). However, many guardians
and concervetor: s2zk court suthiorizaiion in advance (as authorized
under ‘Section 2403) Tor vue expenditure of a mon;hly sum for the support
and maintenance sf the ward or concervates and any dependents. It has
~bEér'pbinted out that the pusrdian or conservator is more likely to have
payments allowed wnen authority is sought in advrnce than when the same
payuwents ara scushi to be justificed after they have been incurred. See
W. Johnstonz & G. Ziligitt, Califorain Comservatcrships § 5.9, at 156
{Cal. Cont. Ld. Bar 1968). Scbdivision (2) makes clear that the guard-
lan or consrrvntor in cntborized to obtain advance authority for pay-
wents and to sses any othey court auvthorizations, instructions, approv-
als, or confiruatdens that the civecuaxztences require.

It vHou’d be noted that a gravdiarn or conservator is subject to the
prinzaiples of pood fa.th end friv dealing applicable to a trustee {Sec-
tion 2101}; and, desvite subdivizion {4), may be required to obtain
court approval of cerialn *iansacticns. See, e.g., Civil Code § 2230.

CROSS-REFELENCAS

Appealalc orders, § 2750 ,
Advances from porsonal fundo of gusedist or coaservator, § 2466
Borrowing nonev ard ziving gecvricy, § 2551 '

Definitions
Conservator, § 2400
Court, § 14183
Guardicn, § 24C0

Effeci of cour. =orherization or ipproval, § 2103
Order autherizing suppozt . from. cstate whera third party liable for
support, [ 2£3%

Review ou seizlemsal oF accouats, § 2625
Sale of estate vroperty, 5 254s
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§ 2421
4650

,ﬁ 2421. Allowance for ward or conservatee

2421. (a) Upon petition of the guardian or conservator or the ward
Or conservatee, the court may authorize the guardian or conservator to
pay to the ward or econservatee out of the estate a reasonable allowance
for the personal use of the ward or conservatee. The allowance shall be

in such amount as the court may determine to be for the best interests

“ of the ward or conservatee,

~ (b) Notice of the hearing on the petition shall be given forﬂthe
period and in the manner provided in Chapter 3 (commencing with Section
1460) of Part 1. i C

(¢} The puardian or conservator is net required to accountrfor such
allowance other than to establish that it has been paid to thé ward or
conservatee. The funds so paild are subject to the sole control of the

ward or conservatee.

Comment. Section 2421 continues the substance of former Section
. 1861 (conservatorship) and generalizes the provisions to apply to guard-
ianships as well. The former law is expanded to permit a petition by
‘the ward or conservatee. If the court makes an order under Section
2421, the allowance paid to the ward or conservatee is subject to the
sole control of the ward or conservatee. See W. Johnstone & G. Zill-
gitt, California Conservatorships § 5.18, at 166 {Cal. Cont. Ed. Bar
1968}.

" CROS5-REFERENCES

Clerk sets petition for hearing, § 1451
- Definitions ‘

Conservator, § 2400

Court, § 1418

Girardian, § 2400
Petition must be verified, § 1450
Proof of giving of notice, § 1468
Request for special notice, § 2700
Wages of ward or conservatee, § 2601

968/902
§ 2422, Order authorizing support notwithstanding third party liable

2422, {(a) Upon petition of the guardian or conservator, the ward
or comservatee, or any other interested perscn, the court may for . good
cause order the ward or conservatee to be wholly or partially supported,
maintained, or educated out of the estate ﬁotwithstanding the exiéﬁénce

of a third party legally obligated to provide such support, maintenance,
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& 2423

- of educatfon. Such ordér may be made for a limited period of time. If

not so limited, 1t continues In effect until modified or revoked.
(b) Notice of the hearing on the petition shall be given for the
period and in the manner providéed in Chapter 3 {commencing with Section

1460) of Part 1.

Comment. Subdivision (a) of Section 2422 continues the substance
of former Section 1857 and supersedes former Sections 1504 and "1505.
Subdivision (b) is new. To accomplish the purposes of this section, the
guardlan or conservator may use the income of the estate and, if neces-—

gary, may sell or encumber property of the estate. See Sections 2420,
2541,

CROSS~-REFERENCES

Appealable orders, § 2750
Clerk sets petition for hearimg, § 1451
Definitions :

Conservator, § 2400
. Court, § 1418

Guardian, § 2400

Interested person, § 1424 - : S
Effect of court authorization or approval, § 2103
Petition must be verified, § 1450
Proof of giving of notice, § 1468
Request for special notice, § 2700

. 9687602

§ 2423. Payment of surplus income to relatives of conservatee

2423, {(a) On petition of the conservator, the éonservatee, or a
relative within the second degree of the conservatee, the court may by
order authorize or direct the conservator to pay and distribute surplus
income of the estate, or any part of such sufplus inconme, not used for
the support and maintenance of the conservatee, to such relatives within
the second degree of the conservatee whom the conservatee ﬁﬁuld, in the
judgment of the court, havé‘aided but for the existence of the conserva-
torship. -Thé court in ordering payments under this éection may impose
conditions if the court determineé,that the conservatee would have
imposed such conditions if the conservatee had the capaéity to act.,

(b} The granting of the order and the amounts and proportions of
the payments are discretlonary wi;h,the court, but the court shall

congsider all of the following:
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§ 2430

{1) The amount of surplus income available after adequate provision
has been made for the comfortable and proper support, maintenance, and
education of the conservatee. ‘

(2) The circumstances and condition of 1life to which the ‘conserva-
tee and such relatives have been accustomed.

(3) The amount which the conservatee would in the judgment of the
court have allowed such relatives but forrthe‘existencerof“thé conser-
vatorshlp 7 ' o “ 2 ,,

(¢) Notice of the hearing on the petition shall be given fcr the
period and in the manner provided in Chapter 3 (commencing with Section
1460) of Part 1.

Comment. Section 2&23 continues the substance of former Sections
1558 and 1856 except that "next of kin" has been changed to relatives
within the second depgree. The meaning of the former terminology was
ambiguous. See W. Johnstone & G. Zillgite, California Conservatorships
§ 5.33, at 181 (Cal. Cont. Ed. Bar 1968). The right to file a petition
is extended to Include the conservatee. '

Unlike other powers and duties in this chapter, the provisjons of
Section 2423 apply only to comservatorships and not to guardianships.

The second sentence of subdivision (a)-—authorizing the court in
making allowances to impose conditions if the court finds that the
conservatee would have imposed them if the conservatee had the capacity
to act--continues prior case law. See Guardianship of Hudelson, 18
Cal.2d 401, 115 P.2d 805 (1941). See also Sections 2580-2585 (sub-
stituted judgment) which permit gifts to persons other than relatives
and gifts of principal as well as income.

.CROSS-REFERENCES

Appealable orders, § 2750 ..

Clerk sets petltion for hearing, § 1451

" Deéfinitions
Comservator, § 2400
Court, § 1418
Guardian, § 24040

Fffect .of court authorization or approval, § 2103

Notice to Director of Mental Health or Director of Developmental Serv—

icés, § 146l

Petition must be verified, § 1450

Proof of giving of notice, § 1468

Request for special notice, § 2700

045/218

Article 3. Payment of Debts and Expenses

§ 2430. Payment of debts and expenszs generally
2430, ({a) Subject to subdivisions (b) and (c), the guardian or

conservator shall pay the following from any principal and income of the

estate: S
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(1) The just debts incurred by the ward or conservatee before
creation of the guardianship or conservatorship, giving priérity to the
debts described in Sgction 2431 to the extent required by that section.

(2) The just debts incurred by the ward or conservatee during the
guardianship of conservatorship for the necessaries of life to the
extgnt reasonable. Tﬁe guérdian of-conservator may deduct the amount of
‘ény payments fof such debts from aﬁy allowance otherwise‘payable to the
wérd of conservatee. -

; fj)'fﬁ the‘case‘of a conservatorship, any other debts incufred by
-;the conéefvatee_during the conservatorship only if both of the following

éonditidns exist: |

(1) The deﬁt appears to be such as a reasonably prudent person
might incur. _

(ii) The debt is not beyond the capacity of the conservatee as
provided in an order made pursuant to Section 1835.
. (4) Tﬁe reasonable expenses incurred in the collection, care, and
administration of the‘estate, but court authorization is required for
payment of compensation ﬁo any of the following: : _

(i) The guardian or conservator of the person or estate or both.

(i) Anrattcrney for the guardian or conservator of the person or
estate or both. _

(iii) An attorﬁey for the ward or conservatee.

{(iv) An attorney for the estate,.

{(b) The payments provided for By paragraphs (1) and (3) of sub-
division (a) are not required to be made to the extent such payments
would impair the ability to provide necessarles of life to the ward or
conservatee and the spouse and minor children df'the ward or ﬁonserva-
tee. '

(¢) The guardian or conservator may petitien the court undef Sec-
tion 2403 for instructions when there is doubt whether a debt should be
paid under this sectiom.

Comment. Section 2430 1is adapted.from portions of former Sections
1501, 1501la, and 1858. The priorities given under paragraphs (1) and
{(2) of subdivision (a) to debts incurred before creation of the guard-
1anship or conservatorship and to debts for necessaries incurred after
such creation are derived from former Section 1858. The requlrement

that such debts be '"just" is derived from former Section 1501 and re-
quires that the debts be legally enforceable debts. Cf. Estate of
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Cross, 51 Cal. App-3d 80, 86, 123 Cal. Rptr. 825, “(1975) {(construing
the words "justly due’ in Probate Code Section 929). The requirement
‘" that debts incurred for necessaries incurred after creation be paid ‘'to

... .the: extent reasonable’ is new. Thus, the guardian or conservator may

refuse to pay a debt for necessaries to the extent the debt is unreason-
‘able in amount. Paragraph (3) is based on the third sentence of former
Section 1858 but- recognizes that the court may withdraw or restrict the
conservatee's power to contract. See Section 1835; Board of Regents
State Univs. v. Davis, 14 Cal.3d 33, 38 n.6, 43, 533 P.2d 1047, 1051
6, 1054, 120 Cal. Rptr. 407, 411 n.6, 414 (1975). Paragraph (43

supersedes the last portion of the second sentence of former Section
1858, This provision is generalized to apply to guardianships as well
as to conservatorships. The requirement of court authorization for
payment of compensation is new and is consistent with former Sections
1556 and 1556.1. See Sections 2640-2643 {order fixing compensation for
guardian, conservator, or attorney). See also Section 2644 (order
. authorizing periodic payments of compensation to guardian, conservator,
" or attorney). ‘
Subdivision (b} is based on the last portion of the first sentence
of former Section 1858 and the last sentence of former Section 150la.
' Subdivision {(c} contlinues the substance of a provision of former
Section 1858 (conservatorship) and extends this provision to guardian-
ships as well as conservatorships. .

Where the court has not withdrawn or limited the conservatee's
power to contract, the conservator nonetheless may disaffirm debts of
the conservatee (other than for necessaries to the extent reasonable} if
the debt 1s not such as a reasonably prudent person might incur. See
Section 2430 and Board of Regents State Univs. v. Davis, suEra at 41,
533 P.2d at __ , 120 Cal. Rptr. at .

As to the . compensation of the guardian or conservator and the
attorney when court instructions are sought, see the Comment t& Section
2640. - :

CROSS~REFERENCES

‘Allowance for ward or conservatee, § 2421
. Compensation and expenses of guardian or conservator or attorney,
§ 2623 _
* Conveyance of property claimed ‘to belong to another, §§ 2520-2528
Death or ward or conservatee, expenses of last illness and funeral,
§ 2631

Definitions

Conservator, § 2400

Court, § 1418 .

Guardian, § 2400
Effect of court authorization or approval, § 2103 .
Independent exercise of powers, & 2591 (p), (a) '
Order compelling payment of debts, § 2404
Request’ for special notice, § 2700 : .
Review on settlemert of accounts, § 2625 ‘
Submitting matters to

Arbitration, § 2406 .

Summary determination, .§ 2405
Support, maintenance, and. education of ward, conservatee, and depend-

ents, § 2420
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§ 2431
045210
§ 2431, Priority for wape claims

2431. (a) The payments provided for by this secticn are not re-
quired to be made to the extent that the making of such payments would
impair the ability of the guardian ‘or conservater -to provide necessaries
of 1ife to the ward or conservatee and to the spouse and minor children
v of- the ward or conservatee.

A (b) The guardian or conservator shall promptly pay wage claims for

~work done or services rendered for the ward or comservatee within 30

 days prior to the date the petition for appointmenrlor confirmation of

the guardian or conservator was filed. The payments made pursuant to
this subdivision shall net exceed six hundred dollars ($6UU) to each
claimant. If there is insufficient money to pay all the claims des-
cribed in this subdivision up to six hundred dollars ($600}, the money
available shall be distributed among suah claimants in proportion to the
amount of their respective claims.

{c) After the payments referred to in subdiviaion-(b) have been
made, the guardian or conservator shall pay wage claims for work done or
services rendered for tha ward or conservatee within QDldays‘prior to
the date the petition for appointment or confirmation of the ‘guardian or
conservator was filed, excluding the claims described iu:suﬁﬂirision
{b). The payments made pursuant to-this subdivision shall not exceed
six hundred dollars (SQDOJ to each claimant. If there is insufficient
money to‘paf all.the claiﬁa described in this subdivision up to six
hundred dollars ($600), the money available shall be distributed among
such claimants in proportion to the amounts of their respective clalms.

- (d) The guardian or conservator may require sworn claims to be
presented. If there is réasconable cause to believe that the claim is
not valid, the guardian or conservator may refuse to pay the claim in
whole or in part but shall pay any part thereof that is not disputed
without prejudice to the claimant’s rights as te the balance of the
claim. The guardian or conservator shall withhold gufficlent money to

cover the disputed portion until the claimant has had a reasonable
opportunity to establish the validity of the claim by bringing an ac-
“tion, either in the clailmant's own name or through an assignee, against

the guardian or conservatoer.
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§ 2450
(e) If the guardian or conservator neglects or refuses to pay all
or any portion of a claim which is mot in dispute, the court shall order
the guardian ar conservator to do so upon the informal applicatiom of

any wage claimant or the assignee or representative of such claimant.

Comment. Section 2431 is based on former Section 150la. The
section is restated to clarify the provisions concerning priority and
proration of payments. The "necessaries of 1life" standard used in
. subdivision (a) 1s drawn from the first sentence of former Section 1838
and replaces the “reasonable current needs’” standard of former Section
1501a. ‘Section 2430 (payment of debts generally) also uses the neces-
saries of life standard. The balance of the wage claim not given prior-
" ity under Sectiom 2431 would be payable under subdivigion (a)(l) of
Section 2430. Nothing in Section 2431 requires the guardian or conser-
vator to obtain court authorization before making the payments required
by this gection. :

CROSS-REFERENCES

Application must be verified, §§ 1430, 1450
Definitions - ' o
Conservator, § 2400
Court, % 1418
Guardian, § 2400
-Independent exercise of powers, § 2521(p}, (q)
Instructions from the court, § 2403
Order compelling payment of debts, § 2404

' ‘Request for special notice, % 2700

. Submitting disputed claim for summary determinaticn, § 2405

15/649

Treegss 0 Apticle 4, Fstate Management Powers Generallg

§ 2&50 Extent of court supe1vision

2450, (a) Uhless ‘this article specifically provides for a proceed-
iﬁg'to'bbtaiﬁ court authorization ¢f requires court authorizationm, the
‘powers and duties set forth in this article may be exercised or per-
ferhed Bffthe guardian or conservator without court authorization,
instfuetion; approﬁal, or confirmation. Wothing in this subdivision
precludee tﬁe guardian or conservator from seeking court authorization,
1nstructions approval, or confirmation pursuant to Section 2403.

(b) Upon petition of the ward or conservatee, a creditor, or any
other interested person, or upon the court's own motion, the court may
limit the authority of the guardian or conservator under subdivision {(a)
-as to a partlculdr power or duty or a3 to particular powers or dutles.

Notice of the hearing on a petition under this subdivision shall be
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§ 2450
given for the period and in the mamner prescribed in Chapter 3 (commenc-

ing with Section 1460) of Part 1.

Comment. Section 2450 is new. Under prior law, it was not always
clear whether the guardian or conservator could act without prior court
authorization when the particular provision was silent on the matter.
Section 2450 makes clear that, unless the particular provision requires
court authorization, or the court requires such authorization with
respect to the particular power or duty under subdivision (b), the
powers and duties specified in this article do not require court auvthor-
ization. However, the exercise of all the powers in this article and
the performance of all the duties in this article remain subject to the
duty of the guardian or conservator to exercise ordinary care and dili-
gence in the management of the estate. See Section 240! and Comment
thereto. See also Section 2403 permitting the guardian or conservataor
- to seek court authorlzation, instructions, approval, or confirmation for
'partlcular transactions. Compare Section 591.2. Subdivision (b) also
permits the court to impose other restrictions and conditions on the
exercise of the powers and duties under this article.

The second sentence of subdivision {a) makes clear that a guardian
or ‘conservator may seek court authorization and instructions even though
- court authorization is not required before exercising a power. Examples
of cases where such instructions might be sought can be found in the
Comments to Sectiomns 2451 -and 2457. In a case where the guardian or
conggrvator is doubtfful ag t& che proper action to take, the guardian or
‘congervator may wish to obtain authorization under Section 2403 before
acting or failing to act rather than run the risk that the court will
find on-the settlement ¢f the -accounts that the guardian or conservator
‘fatled to use ordinary care and diligence in managing the estate. As to
the compensation of the guardian or conservator and thé attorney in
connection with obtaining instructions concerning the exercise of ‘a
power where court authorization 1s not required by statute; see the
Comment to Section 2640. See also Section 2103 (effect of court au-
thorization or approval} ' ‘

The court may add to the list of powers exercisable by the guardian
or conservator without court authorization. See Article 11 (commencing
with Secticn 25%90) (independent exercise of powers).

Some powers prescribed in other articles of this chapter are also
exercisable without prior court authorization. BSee, e.g., Sections 2420
{support, maintenance, and education of ward or conservatee and depend-
ents), 2430 (payment of debrs), 2431 (wage claims), 2500 (compromises},
2544 (sale of listed stock and bonds), 2545 {certain sales of tangible
personal property), 2555 {certain leases), 2575 (investing in listed
securities).

CROSS—REFERENCES

Clerk sets petition for hearing, § 1451
Compromise of claims and acticns, §§ 2500-2507
Conveyance or transfer of property claimed to belong to ward or conser-
vatee or another, §§ 2520-2528 :

Definitions

Conservater, § 2400

Court, § 1418

Guardian, § 2400

Interested person, § 1424
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§ 2451

Election of guardian or conservator of surviving spouse concerning
administration of community propetty in probate, §§ 202, 650
Extension, renewal, or modification of oblipgations, §§ 2500-2507
Petition.must be verified, § 1450
Proof of giving of notice, § 1468
‘Request for special notice, § 2700 : .
. Review on 'settlement of accounts, § 2625
Submitting matters to
‘Arbitration, § 2406
Summary determination, § 2405

043/198
§ 2451, Collection of debts and benefits

2451, The guardian or conservator may collect debts and benefits

_ddue to the ward or éoﬁservateerand the estate.

Comment. Section 2451 continues the substance of the first portion
. of the second sentence of former Section 1501 except that the word
"shall" has been changed to "may.” Honetheless, the guardian or conser-
.iwatof remains subject to the duty to use ordinary care and diligence in
‘managing the estate (Section 2401) and this duty ordinarily will require
that the guardian or conservator take appropriate action to collect a
debt or benefit. Where the potential recovery is less than the cost of
the action needed to attempt to recover a debt, Section 2451 does not
impose a duty on the guardian or conservator to act. In cases where
there is a question concerming the propriety of initiating lawsult to
collect the debt, the guardian or conservator should obtain instructions
from the court before commencing the action. See Section 2403 (in-
structions concerning management of estate) and the Comment to that
section. ' ]

. The word "benefits" is added to Section 2451 to make clear that the
provision includes collection of benefits under such laws as the Federal
Soclal Security Act or public assistance laws and benefits under private
plans.

' The power granted by Section 2451 may be exercised without court

authorization. See Section 2450. : :

CROSS-REFERENCES

- Abandonment of valueless property, § 2465
Acceptance of deed in lieu of foreclosure, § 2464
Compromise of claims and actions and extension or renewal of obliga-
tions, §§ 2500-2507

Contingent fee contract with attorney, § 2644
Definitions o

Conservator, § 2400

Guardian, § 2400 o
Independent exercise of powers, § 2591
Representation in actions and proceedings, § 2462
Review on settlement of accounts, § 2625
Submitting matters to

Arbitration, § 2406

Summary determination, § 2405
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§ 2452
043/200
& 2452, Checks, warrants, and drafts

2452. The guardian or comservator may endorse and cash or deposit
any checks, warrants, or drafts payable to the ward or conservatee which
constitute property of the estate.

Comment. Section 2452 is new. In some instances, the check may
not -be property of the estate and hence is not covered by the power
granted by this section. See, e.g., Sectlons 2421 (allowance for ward
or conservatee), 2601 (wages of ward or conservatee). The power granted
by Section 2452 may be exercised without court authorization. See
Section 2450.

CROSS~REFERENCES
i‘ﬁgfinitibns‘ ‘ '
- Conservator, § 2400
Guardian, § 2400
1 045/223

§ 2453, Bank and savings accounts

2453. The puardian or conservator may deposit money belonging to
the estate in a bank in this state or in a trust company authorized to
transact a trust business in this state or may invest such moﬁey'in an
accdunt in an insured savings and loan association or in shares of an
insured credit union. The money may be withdrawn without order of

court.

‘ Comment. Section 2433 provides independent authority for the
'deposit or investment of money without court authorization.’ See Section
2450 (prior court authorization not- required). . Compare Section 2456
(accounts and deposits withdrawable only on court order) and Section
2328 (deposit or property subject to court control in determiring amount
of bond) and sectlons referred to in Comment to Section 2328. Sectiom
2453 continues the substance of former Section 1513, but Section 2453
has been phrased to make clear that it provides independent authority
without court authorization to make deposits in bank and savings ac-
counts. The references to other provisions authorizing deposits that
were found in former Section 1513 have been omitted as not: relevant to a
deposit made under Section 2453. The provision has not been continued
which discharged the guardian or conservator from any further care or
responsibility for the money while on deposit. -The omission of this
provision makes applicable the general requirement of use of ordinary
care and diligence (Section 2401). .

CROSS-REFERENCES |

Definitions : ) .
Account in an insured savings and loan associatiom, § 1406

Conservator, § 2400
Guardian, § 2400
Shares of an insured credit union, § 1443
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§ 2454
045/096
§ 2454. Deposit of personal property with trust company

2454, The guardian or conservator may deposit persomal property of
the estate with a trust company authorized to transact a trust business
in this state as.provided in Section 2328 or as provided by the Banking
Law, Division 1 (commenc1ng with Section 99) of the Financial Code.

.- Unless. otherwise provided by court order, the personal prOperty may be
withdrawn without order of court. '

Comment. Section 2454 is the same in substance as former Sectlon
1514 except that a reference to Section 2328 (deposit subject to court
control) has been added. The procedure to be followed by the guardian
or conservator in exercising the power under Section 2454 is provided in
the statutory provisions to which reference is made in the section. See
the Comment to Section 2328. See also Section 2456 (deposits withdraw-
able .6nly on court order).

CROSS--REFERENCES

Definitioms =
Conservator,: § 2400 -
. Guardiap, § 2400

999/341

§ 2455. Deposit of securities in securities deposftory

2455. (a) Securities which constitute all or part of the estate
may be deposited in a securities depository as defined in Section 30004
of the Financial Code which is either licensed under Chapter 2 (commenc-—
ing with Section 30200) of Division 14 of the Financial Code or is
exempted from such licenslng by Section 30005. or 30006 of the Financilal
Code.:__ ‘ .

(b) If the securitles have. been deposited with a trust company
pursuant to Section 2328 or Section 2454 the trust company may deposit
‘the securities In a securities-depository as provided in subdivision
ey - o
; o (c) The securities depository may hold seeurities deposited with it
in the manner authorized by Section 775 of the Financial Code.

Comment. Section 2455 continues the substance of former Sections

1514.5 and 1520. The power granted by Section 2455 may be exercised
without court authorization. See Section 2430.
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§ 2456
405/590

§ 2456. Accounts and deposits withdrawable only on court order

2456, Upon applibation of the guardian or conservator, the court
may, with or w1th0ut notice, order that : 7 _ ' ' '

(a) A1l or a portion of -the money of the estate be deposited in a
bank in this state or in a trust company authorized to transact a trust
business 1n this state or be invested in an account in an Insured sav-
ings and loan association or in shares of an insured credit union or in
a single-premlium deferred ammuity, subject to withdrawal only upon
authorization of the court.

{b) All or a portion of the personal property of the estate be
deposited with-a trust company-aﬁthorized to transact a trust business
in this state, subject to Withdrawal-only upon authorization of the
court. .

Comment. Section 2456 is based on authority implied under former
Sections 1405.1 and 1513 except that Section 2456 includes personal
- property in addition to money {former Sectioms 1405.1 and 1513) and
securities (former Sectiom 1405.1).

CROSS-REFERENCES

Definitions
Account in an insured savings and loan association, § 1406.
‘Conservator, § 2400 '
Guardian, § 2400
Shares of an insured credit union, § 1443
“Single-premium deferred annuity, § 1446
Deposit of money, generally, § 2453
Deposit of personal property, generally, § 2454
Reduction in amount of bond, § 2328
Request for special notice, § 2700

0&5/051

§ 2457, Malntalnlng home of ward or comservatee and dependents

2457. The guardian or conservator may maintainm in good qondition
and_reéqir the home or other dwelling of eithgr'or bofh'of thé fol—;
lowing: _ -
"(a) The ward or conservatee.

(b} The persons legally entitled to such maintenance and repair
from the ward or conservatee. |

Cbmment. Section 2457 1s new and makes specific a power implied in

the duties of the guardian or conservator .to provide for the support and
maintenance of the ward or conservatee and dependents. :The power may be
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§ 2458

exercised without court authorization. See Section 2450. The ‘power to
add improvements is not included under this section. If there is doubt
as to whether the particular project is permitted under this sectjion,
the guardian or conservator should seek court authorization under
Section 2403, As to when a power should or should not be ‘exercised, see
. Section 2401(b) and Comment thereto.

CROSS-BEFERENCES

Definitlions

Conservator, § 2400

Guardian, § 2400
Order compelling guardian or conservator to furnish support and:

maintenance, § 2404 7 ‘ , _

Purchase of home for ward, conservatee, or dependents, § 2571
Review on settlement of accounts, § 2625 ‘
Support and maintenance generally, § 2420

999/339

§ 2458. Voting rights with respect to corporate shares or memberships
o or _property ' : R
2458, With respect to any shares of stock of a domestic or foreign

corporation held in the estate, any membership in a nonprofitwébrpora-
tion held by the estate, or any other property held in the estate, a
guardian or conservator may do any or all of the following:

(a) Vote in pershn, and glve proxiles to exeréise, any voting rights
with respect to such shares or memberships or property.

(b} Waive notice of'any meeting or giﬁelconsent to the holding of
any meeting. |

(c) Authorize, ratify, approve, or confifm any action which could

be taken by shareholders, members, or property owners.

Comment. Section 2458 continues the substance of former Section
1517 except that the section is broadened to authorize action with
respect to mémberships in nonprofit corporations and. to' ddd “ratify,
approve, ot confirm" to stubdivision {c). See also Corp. Code §§ 702(a)
(guardian or conservator .may vote shares), 705(a) (person entitled to
vote shares may give proxy). The word "meeting" in subdivision (b)
includes a meeting of shareholders, members, or property owneéers but 1s
not so limited. Subdivision (c¢) permits authorization of actlon taken
at a defectively noticed meeting by approval of the minutes of the
‘meeting if such approval satisfies the requirements of the Corporations
Code or other applicable law. The powers under Section 2458 may be
exercised without court authorization. See Section 2450. As to when a
power should or should not be exercised, see Section 2401(b) and the
Commént thereto. =~ =~ B f E
The court may grant the'right to éxercise additional powers without
prior court authorization under Article 11 (commencing with Section
2590) (independent exercise of powers). These additional powers include
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§ 2459

" the powet to exercise stock rights and stock options and the power to
participate in and become subject to and to consent to the provisions of
a voting trust and of a reorganizationm, consolidation, merger, dissolu-
tion, liquidation, of other modification, or adjustment affecting estate
.. property. If the authority for independent exercise of such powers has
‘not been granted the guardian or conservator should obtain court au~
therization under an applicable provision or under Section 2403 {(in-
. structions) before exercising the powers. See also Section 2557 {ex-
‘change of stocks, bonds, or securities for different stocks honds, or
securities). :

i

'CROSS~REFERENCES
pPefinitions o
Consérvator, § 2400
Guardian, § 2400

3687244

§ 2459, "Life insurance; medical, retirement, and other plans and bene-
fits

2459. (a) The guardian or conservator. may obtain, continue, Tenew,
modify, terminate, or otherwise deal in any of the fellowing for_the
purpose of providing protection to the ward or conservatee or a person
legally entitled to support from the ward or conservatee:

4 (1) Hedical hospital, and other health care policies, plans, or
benefits." : e

{2). Disability policies, plans, and benefits. _

- (b) The consefrvator may continue in force any of the following in
which the.conservatee, or a person legally entitled to eupport, ‘mainten-—
~ ance, or education from the conservatee, has or.will have an interest:

| (1) Life ineufeﬁee policies, plans, or benefits. -

(2) ﬁnnuity policies, plans, or benefits. |

(3) Hutual fund and other dividend reinvestment plans initiated by
‘the conservatee prlor to the establishitent of the conservatorship.

{(4) Retirement, profit sharlng, and employee welfare plans or
" benefits.

{c) The right to elect benefit or payment options, to terminate, to
" change beneficiaries or ownership, to assign rights, to borrow, or to
receive cash value in refuin for a surrender of rights; or to take
similar actions under any of the policies, plans, or benefits described
in -subdivision (b} may ﬁe exercised by the conservator dnly after au-

thorization or direction by order of the court. To obtain such an
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§ 2459
~order, the conservator q:iﬁther:infere;téd persQﬁ'éhéll-feﬁfﬁiéniﬁnder
Articlé 10 (commenciﬁgrwith ééction;QSSb). | | R

(d) Notwithstanding subqiyisibﬁ {c), ccurt!auﬁhbfiﬁgtibn iéjnht
requifed for the conservéto;‘tb bérrow on-the ioan value of ‘an insurance
polic?”%o pay the current prémiumé to keep the pbliby'in'fcréé]if.éhe
conservatee followed that .practice prior to the establishment of the
conservatorship. - :

(e) The guardian may give the consent provided in Section 10112 of
the Insurance Code without authorization of the court, but the guardian
may use funds of the guardianship estate to effect or maiﬁfain in force
a contract entered into by the ward under Section 10112 Bf the Insurance
Code only after authorization by order of the court. To obtain such an
order, the guardian, the ward, or any other inteféstéd person shall file
a petition showing that 1t is in the best interest of the ward or of the
guardiaﬁship estate to do so. Hotice of ﬁhe hearing.on_thé petition
shall bergiqen for the period and in the manner provided in Chaﬁtéf 3
(édmmenciné with Section 1460) of Part i. - - |

Comment. Subdivision (a) of Section 2459 pives the guardian or
conservator specific authority to deal freely with medical, hospital,
and other health care policiles, plans, or benefits and with disability
policies, plans, and: benefits. These policies, plans, and benefits are
an alternative method of meeting expenses that will be charged against
the estate. The authority under this subdivision can bé exercised
.without court authprization. See Section 2450.. . u

Subdivision (b} gives the conservator much more limited power with
respect to life insurance, annuity policies, mutual funds, retirement,
employee welfare plans, and the like. The authority under subdivision
{b), which can be exercised without court authorization (Section 2450},
is limited to continuing the plans in force. Subdivision (d) permits
.the conservator to borrow on the loan value ¢f an insurapece policy to
pay the current premiums on the policy to keep the policy in force
without court authorization if the conservatee’followed ‘that practice
prior to the establishment of the conservatorship. However,. absent a
showing of such past practilce, court authorization would be required to
borrow on the loan value of the insurance policy to pay the current
premiums. See subdivision {c). . 7 L

The provision of subdivision (e) that the guardian may, with court
authorization, use guardianship funds to effect or continue’an:insurance
coptract of the ward made under Section 10112 of tbe(Insu:ancg‘dee con-—
tinues the substance of former Secticn 1518. The remainder cf_Subdivi—
“gion (e) 1s new. Under Section 10112 of the Insurance:Code, a' minor
- may, with written consent of a parent or guardian, contract ﬁo; a_}ife9
disability, or annuity policy for the benefit of_a'limited class qf
persons. o ' o T
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§ 2460

The authority of the guardian or conservator under Section 2459 can
be 1imited by specific court orders (Section 2450), and subdivision (c)
requires court authorlzation under the provisions relating to substitute
judgment for actions that would affect the expectancies of beneficiaries
of insurance polieles or other benefit plans.

As to when a power should or should not be exercised, see Section
2401(b) and the Comment thereto.

There was no express provision In former law on this subject,
except the limited reference in former Section 1518 {continued In sub=~
division (e)) and a reference to necessary insurance for the proper
protection of the estate ia the additional powers which might be granted
by the court under former Section 1853 (conservators). - .

CROSS-REFERENCES

Clerk sets petition for hearing, § 1451
‘Definitions '
o Consérvator, § 2400

Court, § 1418

Guardian, § 2400 _
Duty to use ordinary care and dillgence § 2401
Instructions from the court, § 2403
Petition must be verified, § 1450
- Proof of giving of notice, § 1468
'°Request for special notice of petition, § 2700
Review on settlement of accounts, §,2625

, _ 368/245
§ 2460, Liability and casualty insurance

2460. The guardian or conservator may insure:
{a} Property of the estate against loss or damage.
(b) The ward or conservatee, the guardian or conservator, and all

or any part of the estate against liabllity to third persons.

Comment. Section 2460 expressly states the power of the guardian
or conservator to secure liability and casualty insurance without first
obtaining authorization from the court. See Section 2450 (authorization
of court not required). Former law referred to this subject only in
connection with the listing of “additional powers'' which might be grant-
ed by the court under former Section 1853. In practice, however, the
responsibility to obtain adequate insurance was recognized. See W.
Johnstone & G. Eillgitt, California Conservatorships § 4.3, at 110,

§ 4.7, at 111, § 5.22, at 171 (Cal. Cont. Ed. Bar 1968).. As to when a
power should or should not be exercised, see Section 2401(b} and Comment
thereto.

CROSS—~REFERENCES

Definitions
Conservator, § 2400
Guardian, § 2400
Review on settlement of accounts § 2625
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§ 2461
38/672

§:2§62;-JTa£eé and tax;returns

' 2461 - (a) The guardian or conservator may prepare, execute, and
file tax returns for the ward or conservatee and the estate and exercise
 options and elections and claim exemptions for the ward or conservatee
or the estate under the applicable tax laws.

{b) Notwithstaﬁding Section 2502, the guardian or conservator may
paf, éontest, and coﬁﬁroﬁise taxes, penaltiles, and assessments upon the
property of the estate and income and other taxes payable ér claimed to

be payable by the ward or conservatee or the estate.

Comment. Sectlon 2461 1s new. There was no express provision in
former law on this subject, although an "additional power" that could be
granted by the court under former Section 1853 included the power to pay
or compromise claims for taxes. Court authorization or approval is not
required to exercise the powers under Section 2461.  See Section 2450,
As to when a power should or should not be exercised, see Section'
2401(b) and Comment thereto. :

Subdivision (b) is not subject to the limltation on compromises"
provided in Section 2502 (compromise 1n excess of $25,000 requires court
approval). Under subdivision (b), the guardian or conservator may
without court authorization make a compromise of taxes, penalties, and
assessments In excess of 525,000 and pay to the taxing authorities the
amount required to be pald under the compromise.

CROSS-REFERENCES

Definitions
Conservator, § 2400
Guardian, § 2400
Instructions from the court, @ 2403
Property tax refund, action to recover, Rev. & Tax. Code § 5140

368/257

§:2462.-;Repfeséntation in actions and proceedings

2462. Subject to Section 2463 unless another person is appointed
fof that purpose, the guardian or conservator may:

(a} Institute and ma1nta1n actlons and praceediugs for the bemefit
of the ward or conservatee or .the estate.r ‘_

() Defend actions and proceedlnga agalnst the ward or conservatee

or the estate.

Comment. Section 2462 continues the substance of the last sentence
of former Section 1501 but is phrased in language drawn from former
Section 1853. The reference to Sectlon 2463 has been added for clarity
since Section 2463 requires court authorization before an action for .
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§ 2463

partition is commenced. Court authorization is not required to exercise
the powers under Section 2462. See Section 2450.

Section 2462 states the general principle that the comnservator 1s
authorized to bring or defend actions on behalf of the conservatee. See
also Code Civ. Proc. § 372 and In re Marriage of Higgason, 10 Cal.3d
476, 484, 516, P.2d 289, 110 Cal. Rptr. 897, (1973) (minor or
conservatee must appear by representative). See also Section 1208 {duty
of guardian or conservator to represent ward or conservatee in probate
estate proceeding). As to when a power should or should not be exer-
cised, see Sectlon 2401(b) and Comment thereto. See alsoc the Comment to
Section 2451,

CROSS-REFERENCES

Abandonment of valueless property, § 2465
Acceptance of deed in lieu of foreclosure, § 2464
Advances by guardian or conservator, § 2466
Compromise of claims and actions, $§§ 2500-2507
Contingent fee contracts, § 2644
Conveyance of property claimed to belong to ward or conservatee or
other person, §§ 2520-2528
Conveyance or transfer of property generally, § 2111
Court approval of minor's contract for attorney's fees, § 3302
Definitions
Conservator, § 2400
Guardian, § 2400
Election of guardian or conservator of surviving spouse concerning
administration of community property in probate, §§ 202, 650
Independent exercise of powers, § 2591
Instructions from the court, § 2403
Review on settlement of accounts, § 2625
Service on guardian or conservator in estate proceeding, § 1208
Submitting matters to
Arbitration, § 2406
Summary determinatien, § 2405
Waiver of process, notice, or order to show cause in probate estate
proceeding, § 1208

4067460
§ 2463. Partition actions

2463. (a) The guardian or conservator may commence and prosecute
an action for partition of real or personal property, or beth, 1f the
court has First made an order authorizing the guardian or conseryator to
do so. The court may make such an order ex parte on a petition filed by
the guardian or conservator.

(b) The guardiam or conservator may consent and agree, without an
action, to a partition of the property and to the part te be set off to
the estate, and may execute deeds or conveyances to the owners of the
remalning interests of the parts to which they may be respectively en-
titled, if the court has made an order under Article 5 {commencing with

Section 2500) authorizing the guardian or comservator to do so.
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§ 24064
. {¢) If the ward or conservatee, or the guardian or conservator as
such, 1is made a defendén; in a partition action, the guardian or con-

servator may defend the action without authorization of the court.

Comment. Section 2463 continues the substance of former Sectlons
1506; 1507, and 1508 except that a reference to Article 5 (compromise of
¢laims and actions) has beéen substituted for the notice provision of
former Section 1507,

CROSS-REFERENCES

Consent to appointment of referee in partition actieon, Code Civ. Proc.
§§ 872.010(b), 873.040

Conveyance of property generally, § 2111
Definitions

Conservator, § 2400

Court, & 1418

Guardian, § 2400
Independent exercise of powers, § 2591
Instructions from the court, § 2403
Petition must be verified, & 1450~
Request for special notice, § 2700

968/916
§ 2464. Acceptance of deed in lieu of foreclosure S

2464, (a) If iv is to the advantage of the estate to agcept a deed
to property which is subject to a mortgage or deed of trust in lieu of
foreclosure of the mortgage or sale under the deed of trusf, the guard-
ian or édnservétdf‘may, after authorization by order of the court and
upon such terms and conditions as may be imposed by the court, éccept a
deed conveying the property to ;he w;pd or conservatee. ‘

{(b) To obtaiﬁ an order under this section, the gﬁafdian or con-
servator shall file a petition showing the advantage to the estate of
accepting the deed. WNotice of the hearing on the petition shall bg
given for the period and in the manner providedrin Chapter 3 (comﬁending
with Section 1460)_of‘Part 1. 7

i ‘Comment. Section 2464 continues the substance of former Section
1515.5.

CROSS-REFERENCES

“Appealable orders, & 2750
Clerk sets petition for hearing, § 1&51
Definitlons

' Conservator, § 2400

Court, § 1418
- Guardian, § 2400
' Independernt exercise of powers, § 2591
Petition must be verified, § 1450
Proof of giving of notice, § 1468
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§ 2465
100/914
§ 2465. Abandonment of walueless property

2465. The guardian or conservator may dispose of or abandon value-
less property.

Comment. Section 2465 is based on a portion of former Section 1853
which authorized the court to give a conservator the power to dispose of
valueless property. The power under Section 2465 may be exercised
without authorization of the court. See Section 2450 and Comment there-
to. As to when a power should or should not be exercised, see Sectlon
2401(b) and Comment thereto. If the property has value, its disposgition
without court authorization is not permitted under Section 2465; court
authorization 1s required for its sale or other disposition unless the
disposition falls within one of the provisions--such as Section 2545--
permitting disposition without court authorization.

CROSS-REFERENCLS

Definitions

Conservator, § 2400

Guardian, § 2400
_Instructions from the court, § 2403
Review on settlement of accounts, § 2625

406/459

§ 2466. Advances by puardian or conservator

2466, The guardian or conservator may advance personal funds for
the benefit. of the ward or conservatee or the estate and may reimburse
such advances out of the income and principal of the estate first avail-
able. With court authorization or approval, interest on the amount

advanced may be allowed at the legal rate payable on judgments.

Comment. Section 2466 continues the substance of the last sentence
of former Section 1858 which applied to conservators and extends its
provisions to guardians. The addition of "personal” funds of the guard-
ian or conservator is clarifying. The provision allowing interest at
the legal rate on judgments (seven percent) with court autherization or
approval is new. Except for the allowance of interest, court authoriza-
tion is not required under Section 2466, See Section 2450.

CROSS-REFERENCES

Definitions

Conservator, & 2400

Guardian, § 2400
Instructions from the court, § 2403
Review on settlement of accounts, § 2625
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§ 2467
4047675

§ 2467. Care of estate pending delivery to personal representative

2#6?. (a) The guardian or conservator continues to have the duty
of custod?rénd conservation of the estate after the death of the ward or
conservatee pending the delivery thereof to the personal representative
of the ward' s or conservatee 5 estate or other disposition according to
law."

) (b} The guardian or conservator has such powers as are granted to a
iguardian Or conservator under this division as are necessary for: the

performauce of the duty impnsed by subdivision {a).

'Comﬁent.' Subdivision (a) of Section 2467 is based on'a portion of
the first sentence of former Section 1755 (conservatorship) which is
made generally applicable to both guardians and conservators. The
phrase "or other disposition according to law'" has been added. . Subdivi-
sion (b} is new. SRS

CROSS-REFERENCES

Definitions

Conservator, § 2400

Guardian, § 2400
Disposition of assets upon death of ward or conservatee, § 2631
Disposition of estate by public guardian, Welf. & Inst. Code § 8012
Review on settlement of accounts, § 2625 :
Termination of conservatorship on death of conservatee, § 1860
Termination of guardianship on death of ward, § 1600

PIP
.

40471395

Article 5. Compromise of Claims and Actions; Extension,
- Renewal, or Modification of Obligations

§ ZSDG.fVAuthority to'combromise elaims and actiens and to extend,
_renew, or modify obligations

' 2500. {a)- Subject to subdivisions: (b)) and (c), the guardian or

_conservatﬁi may do any or all of the following:

{1} Coﬁpromisé or settle a claim, action, or proceeding by or for
the benefit of, or against, the ward or conservatee, the guardian or
conservator, or the estate.

(2) Extend, renew, or in any manner modify the terms of an obliga-
tion owing to or running in favor of the ward or coﬁservatee'or the
estate.

{(b) Unless this article or some other applicable statute requires

court approval, the power set forth in subdivision (a) may be exercised
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§ 2500
or performed by the guardian or conservator without court authorizationm,
instructign, approval, or confirmation. WMNething in this subdivision
precludes the guardian or conservator from seeking court au;horizétion,
instructions, approval, or confirmation pursuant to Section 2403, .

{c) Upon petition of the ward or conservatee, a creditor, or any
person iqgerested in the estate, or upon the cdurt's own metion, the
court may limit the authority of the guardian or conservator,under
subdivisiop {(a). Motice of the hearing on a petition under this subdi-
vision shall be given for the periocd and In the manner prescribed in
Chapter 3 (commgncing with Section 1460) of Part 1.

Comment, This article (Sections 2500-2508) 1is new. . It replaces
the somewhat brief treatment of the subject in former Sectlon 1530a and
supersedes that section and a portion of former Section 1501. Former
Section 1530a authorized the guardian to do the acts described in
subdivision (a)} of Section 2500 with court approval. This new article
takes a middle ground approach; the general requirement of court approv-
al is not continued (subdivision (b) of Section 2500) but certain mat-
ters-—including those specified in Sections 2501-2504~-¢continue to
require court approval. See also Code Civ. Proc..§ 372 (court approval
requiréd: for compromise or settlement of pending action or proceeding).
Subdivisions (b) and (c¢) of Section 2500 are new and are comparable to
© Section 2450 (powers of estate management generally). Concerning those
subdivisions, see the.Comment to Section 2450. As to when a power
should or should not be exercised, see Section 2401(b) and Comment
thereto. See also Section 2101 and Comment: to that section. . -

CROSS-REFERENCES

Abandonment of valueless property, § 2465
Acceptance of deed in 1jeu of foreclosure, § 2464
Clerk sets petition for hearing, § 1451
Conveyance of property claimed by another, §§ -2520-2528 7
Pedication or conveyance of real property or easement with or without
consideration, § 2556 B :

Definitions .

Conservator, § 2400

Court, § 1418.

Guardian, § 2400 .
Effect of court authorization or approval, § 2103
Independent exercise of powers, § 2591
Payment or delivery of property pursuant to compromise, §§:3600—3§01
Pending actions and proceedings, compromise or settlement, Code Civ.

Proc. § 372

Petition must be verified, § 1430
Proof of glving of notice, § 1468 _
Representation in actions oT proceedings, §§ 2462, 2463
Request for special notice, § 2700
Review on settlement of accounts, § 2625
Statutes applicable to particular cases not affected, § 2507
Submitting matter to

srbitration, § 2406

Summary determination, § 2405
Taxes, compromising, § 2461
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§ 2501
404 /402
§ 2501, Matters;relating to real pronerty

“ 2501, (a) Except as provided in subdivision (b), court approval is
required for a compromise, settlement, extensicn renewal or modifica-
tion which affects:

- (1) Title to real property

(2) An interest in real property or a llen or encumbrance on real
ij:roperty. .

{3) An optlon to purchase real property or an interest in real
property.

(b) Subdivision (a): does not’ apply to -an extension, renewal ar
modificatlon of a lease of real property having an unexplred terim of two
years or less where, under the lease as extended, renewed and modified,
(1) the rental does nmot exceed seven hundred fifty dollars ($750) a
month andrthe term does not exceed two years or (2) regardless of the

amount of the rental, the lease is from month tc month.

Comment. Section 2501 is-new. See the Comment to Section 2500.
Section 2501 requires court approval because title to real property: -is
involved and a court order approving the particular transactlion may. be
required in order td satisfy requirements for title insurance. Sub-~
division {b) provides an exception to the requirement of court approval.
The subdivision is consistent with Section 2555 (leases permitted with-
out court authorization).

CROSS-REFERENCES

Acceptance of deed in lieu of foreclosure, § 2464.

Appealable orders, § 2750 7

Conveyance of property claimed by another, §§ 2520-2528

Conveyance to complete contract, §§ 2520-2528

Conveyances by guardian or conservator, § Z11l

Court authorized to approve transaction or matter, § 2505

Dedication or conveyance of real property or easement with or without
consideration, § 2556

Indepéndent exercise of powers,.§ 2591

Leases' permitted without court order, § 2555

Partition of property, compromise, § 2463

Pecition for approval, § 2506

Request for special notice, § 2700

Statutes applicable to particular cases not affected § 2507
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4041673

§ 2502, Compromise in excess of specified amounts

2502. Court approval is required for a compromise or settlement of
a matter when the transaction requires the transfer or encumbrance of
assets of the estate, or the creation of an unsecured liability of the

estate, or both, in an amount or value in excess of twenty~five thousand
dollars (525,000}.

Comment. Section 2502 is new. See the Comment to Section 2500.
Section 2502 permits compromises and settlements without court approval
where the amount to be paid or charged against the estate is not mere
than $25,000 unless court approval 1s otherwige required (as, for
example, under Section 2501--matter affecting real property—-or Section
372 of the Code of Civil Procedure--pending actions and proceedings).
The section does not apply to a claim by the eatate. HNor does the
section apply to compromises of tax matters. See Section 2461.

CROSS-REFERENCES

Appealable orders, § 2750 _
Conveyance or transfer by guardian or conservator, § 2111
Court authorized to approve transaction or matter, § 2505
Independent exercise of powers, § 2591

Petition for approval, § 2506

Request for specilal notice, § 2700

Statutes applicable to particular cases not affected, § 2507

4041674

§ 2503, Compromise of claim of ward or conservatee apgainst puardian
or conservator

2503. Court approval is regulred for: o

(a) A compromise or gettlement of a claim by the ward or conser-
vatee against the guardian or conservator, whether or not the claim
arises out of the administration of the estate.

(b) An extension, renewal, or modification of the terms of a debt
or similar obligation of the guardian or conservator owing to or running
in favor of the ward or conservatee or the estate.

Comment. Section 2503 is new. See the Comment to Section 2500.
Section 2503 requires court approval because the section involves mat-
ters that place the guardian or conservator in a position where there
may be a conflict of interest. See alsoc Section 2101 and the Comment to

that section. Cf. Civil Code § 2230 (transaction in which trustee has
adverse interest to beneficiary).
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CROSS~REFERENCES
Appealable orders, § 2750
Court authorized to approve transaction or matter, § 2505
Definitions , ‘
Conservdtor, § 2400
Guardiasn, . § 2400 o
Petition for approval, § 2506
Request for speclal notice, § 2700
. Statutes applicable to particular cases not affected, § 2507

: . - L o 404/972
§ 2504.  Support, wrongfui death, and -personal injury claims

S ZSDﬁ Court approval is required for the compromise or settlement
.of any of the following -

(a) A claim for the suppert,‘ﬁeintenance,_or education of (1} the
ward or conservatee, or {2)a person whom the ward or conservatee is
legally obligated to support, maintain, or educate, against any other
person (1nt1uding:but not-limited to the spouse or parent of the ward or
the spouse, parent, or adult child of the conservatee).

(b) A claim of the ward or conservatee for wrongful death

(¢) A claim:of the ward or conservatee for physical or nonphysical
harm to the person. '

:Comment. - Seetion 2504 -1s new. See the:Comment to Section 250Q.
Section 2504 requires court approval because ‘'z claim of the type covered
by the section often is a potential major asset of the estate.

CROSS-REFERENCES

Appealable orders, '} 2750
Compromise of pending action or proceeding, Code Civ. Proc. § 372
Court autinorized to approve transaction or matter, § 2505
Definitions : . -
Conservator, § 2400
Guardian, § 2400
Independent exercise of powers, § 2591
Petition for approval, § 2506
Request for special notice, § 2700 =
Statytes applicable to particular cases not affected, §. 2507

S | R o 4047793

§ 2505. Court authorized to approve transaction or matter

2505. (a) Subject to subdivision (c), when the claim or matter is

the subject of a pending action or proceeding, the court approval re-
quired by this article shall be obtained from the court in which the

action or proceeding is pending.
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(b) When the claim or matter is not the subject of a pending action
ar proceeding, the court approval regquired by this article shall be
obtained from one of the following:

(1) The court in which the guardianship or conservatﬁrship proceed-
ing i=s pending. _ 7 _

(2} The superior courtrof the county where the ;ardror'éonservatee
or guardian or conservator resides at the time the ﬁetition for approval
is filed. -

(3) The superidr court of any cbuhty where.a'éuit_on the claim or
matter properly could be brought; - 7

{c) When the claim or matter‘islthe subjéct of a pending aéﬁion or
proceeding that is not brought in a court of thils state, courtrapproval
required by this article shall be obtained from either of the following:

(1) The court in which theraction or précéeding is pending. .

{2) The court in which the guardianship or conservatership proceed-
ing is pending. ' B

Comment. Section 2505, which is new, is included to make clear to
which court application for approval is to be made. Subdivision (c)
applies to cases in the federal courts and in sister state courts or
courts outside the United States.

CROSS-REFERENCES

Statutes applicable to particular cases not affected, § 2507

4041794

§ 2506. Petition for approval of court in guardianship or conserva-
torship proceeding .

2506. Where approval of the court in which the guardianship or
.conservatorship-proceeding 1s pending is required under this article,
the guardian or conservator shall file a petition with the court showing
 the advantage of the compromise, settlement, extension, renewa;, or
lmodification to the ward or ﬁonservatee and the estate. MNotice of the
'hearing on the petition shall be given for the period and in the manner
provided in Chapter 3 (commencing with Section 1460) of Partll.

Comment. Section 2506 continues the substance of the third and
fourth sentences of former Section 1530a. The requirement in former
Section 1530a that the petition be verified is continued in Section 1450

and the requirement under the former section that the clerk set the
petition for hearing is continued in Section_lﬁSI.

CROSS-REFERENCES

Proof of giving of notice, § 1468
Statutes applicable to particular cases not affected, § 2507
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4047798

§ 2507. When another statute is controlliug

250? Notwlthstanding Sections 2500 to 2506 inclusive.

(a) Whenever another statute requires, provides a procedure for, or
dispenses with court approval of a compromise, settlement, extension,
reneﬁal, or modification, the prouisions of that-statute gOVEern any case
‘to which that statute applies.

_ (b) Whenever another statute provides that a compromise or settle-
ment of an administrative proceeding is not valid unless approved in
such proceeding, the approval shall be governed by that statute, and
approval in the guardianship or conservatorship proceeding is not re-
quired.

~ Comment. Seetilon 2507 is new. Subdivision (a) makes clear that
this article has no effect on the provisions of Section 372 of the Code
of Civil Procedure (compromise of pending action or proceeding) or
another statute that may be applicable to a particular case. Where
approval of a compromise or settlement of an administrative proceeding
is required in such proceeding for the compromise or settlement to be
valid  (see, for example, Section 3001 of the Labor Code concerning’
compromlse of a worker's compensation proceeding), subdivision .(b)-
requires that approval of the compromise’ or settlement be obtaimed in
the adwinistrative proceeding rather than in the guardianship or conser-
vatorship proceeding.

317444
~ Artiele 6. Conveyance or Transfer of Property Claimed
1 to Belong to Ward or Conservatee or Other Person

& 2520, Petitlon for order

2520, (a) The guardian or conservator or any claimant may file a

petition requesting that the court make an order under this article in
any of the following cases: ’ C '

()] Where the conservatee ‘is bound by a contract in writing to
convey real property or to tranfer personal property, executed by ‘the
conservatee while competent or executed by the conservatee 8 predecessor
in interest, and the contract is one that can be specifically enforced.

7 (2) Where the ward has’ succeeded to the interest of a- person bound
by ‘a contract in writing to convey real property ot to transfer personal
property, and the contract is one that ceu_be specifical}y enforced.

(3) Where the guardian or:conservator or the ward or conservatee is
in possession of, or holds title‘to, real or personal property, and the

property.or some interest therein ielclaimedlto belong to another.

~148-



§ 2521
(4) Where the ward or comservatee has a claim to real or personal
property title to or possegsion of which is held by another.
(b) The petition shall set forth facts upon which the claim is

based.

Comment. Article 6 (commencing with Section 2520) supersedes
former Sections 1537 and 1537.5. The article is drawn from Sections
850-853, TFormer Sections 1537, 1537.5, and 1852 made these sections
applicable, with the exceptions noted below, to guardianship and con-
servatorship proceedings. '

Paragraphs (1) and (2) of subdivision (a) of Section 8520 are
comparable to the first sentence of former Section 1537. However, like
Section 850, paragraphs (1} and (2) apply to specifically enforceable
contracts to transfer personal property, thus expanding the scope of
former Section 1537 which was limited to contracts to convey real prop-
arty. Paragraph {3) is the same in substance as the first sentence of
former Section 1537.5. Paragraph {(4) isg drawn from Section 851.5 and
expands the application of former Section 1537.5 te include the situa-
tion where the ward or comservatee claims property held by another.

Subdivision (b) is the same in substance as a portion of the first
gsentence of Section 851 and the first sentence of Section 851.5.

CROSS-REFERENCES

Clerk sets petition for hearing, § 1451
Definitions ' '
Court, § 1418
Conservator, % 2400
Guardian, § 2400
Petition must be verified, & 1451
Proof of giving of notice, § 1468

36/226
§ 2521. Notice of hearing

2521, (a) Notice of the hearing on the petition shall be given for
the pericd and in the manner provided in Chapter 3 {commencing with Sec-
tion 1450) of Part 1.

(b} At least 30 days prior to the day of the hearing, the petition—
er shall also cause notice of the hearing and a copy of the petition to
be served in accordance w1th Title 5 (commencing with Section 410.10) of
Part 2 of the Code of Civil Pracedure on any person (other than the
petitioner, guardian or conservater, oOr ward or conscrvatee) claiming an
interest in, or having title to or possession of, the property.

Comment. Section 2521 is new and Is drawn in part from Section
851.5 but is adapted for use in guardianship and comservatorship pro-

ceedings and does not include the posting and publication requirements
of Sectien 851.5. Service on the guardian or conservator and the ward
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§ 2522

or conservatee is not required under subdivision (b) because notice is
required-to those persons under subdivision (a). See Section 1460.
Former Sections 1537, 1537.5, and 1852 made the notice and service re-—
quirements of Sections 851 and 851.5 applicable to guardianship and
conservatorship proceedings of the type provided for in this article.

- CROSS- REFERENCES

Proof of glving of notice,rﬁ 1468
Request for special notice, § 2700

36/228

§ 2522, Continuance for preparation fot hearingu,
: :2522. .Any iﬁterested peredn ﬁe§.request time for filing a response
to the petition, fdr discovery*proeeedings, or for other preparatioﬁffor
the hearing, and:the;cohrt-shallfgraﬁt a continuance for a reasonable

time for any’ oflSuch purposes.

Comment. Sections 2522 2523 2524, and 2525 are the same in
substance as provisions of Section 851.5 (decedent's estate), but the
provisions are expanded in:Sections 2522, 2523, 2524, and 2525 to cover
the case where an order is requested to authorize or require a convey-
ance or transfer to complete a contract. See Section 2520. Former
Sections 1537.5 and 1852 made these provisions of Section 851.5 applica-
ble to guardianship and conservatorship proceedings.

B 36/230
§ 2523. TFiling of notice of 1is pendens

2523, If the matter concerns real property, notice of the pendency
of the proceeding may be filed pursuant to Section 409 of the Code of

_Civii{Procedure.:
Comment. See ‘the Comment to Sectiom 2522.

. 36/231
§ 2524, Denial of petitien 1f objection based on venue made

o 2524, Any petsoﬁ having or claiminé title to or an interest in the
Vproﬁerty which is the subgect of the petition may, ‘at or prier to the
hearlng, object to the hearing of the petition 1if the petition is filed
in a court which is not the proper court under any other provision of
law for the trial of a civil action seeking the same relief and, if such

objection be eStablfehed, the court shall not grant the petition.

o Coﬁ@ent}f'See'thefCbmment‘to Section 2522.

-150~-



§ 2525
384463
§ 2525, Abatement of petition if civil action pending

2525, 1If a civil action is pending with respect to the subject
matter of a petition filed pursuant to this article and jurisdiction has
been ébtained in the court where the civil action is pending, the court
shall abate the petition until the conclusion of the civil action.

Comment. See the Comment to Sectiom 2522, BSee alsoc Richer v.
Superior Court, 63 Cal. App.3d 748, 756, 134 Cal. Rptr. 52, (1976)

'[Tlhe pendency of a civil action in respect to the subject matter of
a petltion filed [under Section 851.5] does not automatically abate the
petition, but places the power to abate in the probaté court.")
407322

§ 2526. Denial of petition if matter should be determined by ecivil
action

2526. The court shall not grant a petition under this article 1f
the court determines that the matter should be determined by a eivil
action,

Comment. Section 2526 is the same in substance as a provision of
Section 852 (decedent's estate) but expands this provision to include a
petition requesting .an order authorizing or requiring a conveyance or’
transfer to complete a contract. Former Sections 1537, 1537.5, and 1852
made this provision of Section 852 applicable to guardianship and
conservatorship preceedings.

38/467
§ 2527.. Order
2527. Except as provided in Sections 2524, 2525, and 2526, if the

court is satisfied that a conveyance, transfer, or other order should:be
made, the court shall make an order authorizing and directing the pguard-
fan or conservator or other person having title to or possession of the
property to execute a convevance or transfer to the person entitled

thereto or granting other appropriate relief,.

Comment. Section 2527 is the same In substance as a portion of the
first sentence of Section 852. Former Sections 1537, 1537.5, and 1852
made this provision of Section 852 applicable to guardianship and con-
servatorship proceedings. See Comment to Section 2520.

CROSS-REFERENCES
Appealable orders, § 2750
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38/468

§ 2528. Execution of conveyance or transfer, effect of order

2528.7 (a) The guardian or conservator or other person ordered to

" execute a conveyance or transfer under Section 2527 shall execute the

'conveyance or transfer according to the terms of the order, and the
court nay'enfcrce its exeenrinn byrnrocess.

(b) After entry of- an order that the guardian or conservator or -
‘other person execute a conveyance.or transfer, the: person entitled
;thereunder has'the. right to’ the possession of the property, and the .
right to hold the property, according to the terms of the order as if

the property had been conveyed or transferred in accordance with the

terms :of - the order.

‘ Comment. Section 2528 is the same in ‘substance as a portion of the
first sentence and the second sentence of Section 853. Former Sections
1537, -1537.5, and 1852 made Section 853 applicable to guardianship and
conservatorship proceedings., See Comment to Section 2520. The provi-
sion of Section 853 that the order is prima facle evidence of the cor-
rectness of the proceedings and of the fiduciary's authority to act
pursuant to the order has been omitted from Section 2527 as unnecessary

since that is the effect of orders generally in guardianship and conser-

_vatorship proceedings.‘,See Estate of Kay, 30 Cal.2d 215, 220, 181 P.2d
1, (1947); 7 B. Witkin, Summary of California Law Wills and Prdbate
§ 234, at 5742 (8th ed. 19?&} Evid. Code §§ 539, 666.

CROSS-REFERENCES

Conveyance or transfer by guardian or conservator to refer to order,
§ 2111 | , -

Effect of conveyance or transfer, § 2111

‘Recording copy of order, .§ 2111
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§ 2540
05360
Article 7. Sales

§ 2540. Extent of court supervision

2540, Except as otherwise provided in Sections 2544 and 2545,
sales of real or personal property of the estate under this article are
subject to authorization, confirmation, or direction of the court, as

provided in this article.

Comment. Section 2540 continues the substance of a portion of the
last clause of former Section 1530.

CROSS-REFEREUCES

-Appealable orders, § 2750
Bbefinition, court, % 1413
Effect of court authorization or approval, § 2103
Exchanges of property, § 2557
Independent exercise of powers
Credit sales, § 2591(1)
Options, § 2591{c)
Personal property generally, § 2591(d)
Real property generally, § 2591(d) 7 7
Motice to Director of iiental Health or Director of Developmental Serv-
ices, § 1461
Request for special notice, § 2700
Sale by temporary conservator, § 2253

40471382
§ 2541, Purposes for which sale wmay be wmade

2541. The guardian or conservator may sell real or personal
property of the estate in any of the following cases:

{(a) The income of the estate is Insufficient for the comfortable
and sultable support, maintenance, and education of the ward or con-
servatee (inclﬁding cafe, treatment, and support of the ward or con-
servatee if a.pétient in a state hospital under the jurisdiction of the
State bepartment of Hental Health or the State Department of Develop-
mental Services} or of those legally entitled to support, malntenance,
or educaticn from the ward or conservatee,

‘(bj The personal property of the estate and the income from real
propertyzof the estate is insufficient to pay the debts referred to in
Sections 2430 and 2431,
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§ 2542
{c) It is for the advantage, benefit, and best Interest of (1} the
ward or conservatee, {(2) the estate, or (3) the ward or conservatee and

those legally entitled to support, meintenance, or education from the

ward or conservatee.

Comment. Section 2541 continues the substance of former Section
1530 insofar as that section related to the cases where sale of real or
personal property was authorized with the following revisions:

(1) A reference to the educatlon of the ward or conservatee has
been added. : '

(2) A reference to those legally entitled te support has been’
substituted for the former reference to famlily members the ward is
legally obligated to support.

(3) A reference to the ward or conservatee being a patient in 2
state hospital under the jurisdiction of the State Department of Lealth
or State Department of Developmental Services has been. substituted for
the former reference to the ward being - "conflned in a state hcspital for
the insane."

{(4) A reference has been added to Sections 2430 (debts and expenses
generally) and 2431 (wage claims) in subdivision (b).

CROSS-REFERENCES

Bond increase when real property sold, § 2330
Borrowing woney and giving security to prov1de support, § 2551
Definitions
Conservator, § 2400
Guardian, § 2400
Disposition of proceeds of sale, § 2547
Review on settlement of accounts, § 2625
Sale by temporary conservator, § 2253
Sale or encumbrance of property when income is insufficient for
support, § 2420

o : ' 404/ 383
§ 2542. Terms of sales
2542, (d) All sales shall be for cash or for part cash and part

" deferred payments. In no case shall credit exceed 20 years from the
date of sale. FExcept as otherwise provided in Sections 2544 and 2545,
‘the terus of sale are subject to the approval of the court.

{b) If real property is sold for part deferred payments:

(1) The ‘guardian or conservator shall demand and receive from the
purchaser’ a note and a nortgage or deed of trust on the property sold

with such additional security as the court determines is necessary and
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§ 2543
sufficient to secure the prompt paywent of the amounts so deferred and
the interest thereoan.

(2) The wortgage or ‘deed of trust shall be subject only to encun-
brances existing at date of sale and such other encumbrances as the
court wmay approve.

(c) If real or personal property of the estate sold for part de-
ferred payments consists of an undivided interest, a joint tenancy in-
terest, or any other interest less than the entire ownership, and the
owner or owmers of the rewaining interests in the property join in the
sale, the note and deed of trust or wortgage may be made to the ward or
coriservatee and the other owmer or owners.

Comment. Section 2542 continues the substance of former Section
1532 with the addition of the reference to Sectioms 2544 and 2545 (sales
not requiring court authorization) and the omission of the provision
that required that the interest of the ward in the note and deed of
trust or mortgage be in the same tenancy and in the same proportion as
the interest of the ward in the property prior to sale. This provision
has been omitted because it is often the case that cotemants have dif-
fering cost bases or other considerations which make it advantageous for
one to sell for cash and another on deferred terms. In reviewing the
transaction when it 1s submitted to the court for approval, the court
will examine the transaction to ensure that it is fair to the ward or
conservatee,

CROSS-EEFERENCES

Hond increase when real property sold or encumbered, § 2330
"Definitions '

Conservator, § 2400

Court, § 1418

Guardian, § 2400

404/384

§ 2543, lianner of sale

2543, (a) Sales may be at public auction or private sale, as the
guardian or conservator deeus best.

(b) Subject to Section 1469, unless otherwise specifically provided
in this article, all proceedings concerning sales by guardiané or éon—
servators, giving notice of sale, reselling the same property, return of
sale and application for confirmation thereof, notice and hearing of
such apblication, making orders auth0rizing sales, rejecting or con-

firming'sales and reports of sales, ordering and making conveyances of
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§ 2544
prdperty sold, and allowance of commissions, shall conform, as nearly as
may be, to the provisions of this code concerning sales by administra-
tors, other than the Independent Administration of Estates Act, Article
2 (conmencing with Section 591) of Chapter 8 of Division 3.

(¢} The clerk of the court shall cause notice to be posted at the
courthouse of the county where the proceedings are pending only in the
following cases:

(1) ‘Vhere posting of notice of hearing is required on a petition
for the confiruwation of a sale of real or personal property of the
“estate. ' '

(2) Where posting of notice 'of a sale governed by Section 772
‘(sales of personal property)} is required or authorized.

7_(35 In any case where posting of notice is ordered by the court.

Comment . Section 2543 continues the substance of fermer Section
1534 except for (1) ‘the exclugsion of the Independent Administration of
Estates Act_ (2} the addition of the reference to Section 1469 (Sections
1200 and 1201 not applicable to proceedings under this section), and (3)
the addition of subdivision (c). The provisions of the Independent
‘Administration of Estates Act, which became operative on July 1, 1975,
are not appropriate for 1ncorporation by reference.

' Subdivision (b) of Section 2543 does not apply to sales under
Section 2544 (listed stocks, bponds, and other securities and U.S.
obligations) or 2345 (certain tanglble personal property}.

Subdivision (c) of Section 2543 states the rule as to when posting
of notice at the courthouse is required. This rule prevails over the
provisions adopted by reference in subdivision (b). Subddvision (c) is
necessary because the general posting requirement has not been contin-
uned, See Section 1463(c).

CROSS~REFERENCES

Additional bond on real property transactions, § 2330

Conveyances or transfers by guardians or conservators,. § 2111

Definitions '
Conservator, § 2400
Guardian, § 2400

Notice to Director of liental Lealth or Director of Developmental Serv-

ices, § 1461 '
Request for special notice, § 2700 .-
Sales by administrators, §§ 750-3l4

15648

§ 2544.° Listed stocks, bonds, and securities; United States obligations

- 2544,  (a) Exzcept as specifically limited by order of the court,

subject to Section 2541, the puardlan or conservator may sell any of the
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§ 2545
follewing without authorization, confirmation, or direction of the
court:

{1) Direct oBligations of the United States.

'(E)ISfocks,'honds, and other securities which are listed and sub-
ject to purchase and sale on an established stock or bond exchange in
the United States. ,

(b) Sales under paragraph (2) of subdivision (a) shall be made on
the eétébliéheﬂ stock or bond exchange.

{c) Section 2543 does not apply to sales under this sectiom.

Comment. Section 2544 is new and permits sales of United States
government obligations and listed stocks, bonds, and other securities
. without court authorization, confirmation, or direction. As to when a
power.should or should not be exercised, see Section 2401(b) and Comment
thereto. A sale under Section 2544 is subject to review on settlement
of .the accounts of the guardian or conservator. See Section 2625.

CROSS~REFEREUCES

Definitions
Conservator, § 2430
Court, § 1418
Guardian, § 2400
Effect of court authorization or approval, § 2103
Investment in governwment obligations, listed stocks, and other secu-
ritcies, § 2574

‘ 15/775
§ 2545, Sale or other disposition of tangible personal property

2545. {(a) Subject to subdivisions (b) and (c} and to Section 2541,
the guardian or comservator may sell or exchange tangible personal
property of the estate without authorization, confirmation, or direction
of the court.

(b} The aggregate of the sales or exchanges made during any cal-
endar year under this section'may not exceed five thousand dollars
($5,000).

(c) A sale or exchange of personal effects or of furniture or
furnishings used for personal, family, or hqusehold purposes may be made
under this section only if: ' -

{1) In thHe case of & guardianship, the ward is under the age of 14

or, 1f 14 years of age or over, consents to the sale or exchange.
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§ 2545
{(2) In the case of a conservatorship, the conservatee either (i)

consents to the sale or exchange or (ii) the conservatee does not have

capacity to give such consent because giving such consent is beyond the
capacity of the conservatee as determined in an order made pursuant to
Sectlon 1835

(d) Subdivision (b) of Section 2543 does not apply to sales under
this section, Failure of the guardian or conservator to observe the
limitationé of subdivision {b) or (c} does not invalidate the title of,
or impose any liability upon, a third person who acts in good faith and
without actual notice of the lack of authority of the guardian or

conservator,

Comment. Section 2555115‘new. There wag no comparable pr0v1510n
of this type under former law. Sectlon 2545 gives the guardian or
'conservator broader authority than EXiStS in the case of a probate
estate; Section 2545 applies whether or not the property is perishable
or is property which may be disposed of without court order in a probate
estate (see Section 770), The reference in subdivision (¢) to furniture
and furnishings does not include property in commercial use., lLence,
consent is not required teo sell furniture or furnishings in commercial
use, The first sentence of subdivision (d) permits sale in such manner
as the guardian or conservator considers best under the circumstances
and the second sentence protects innocent third persons if the guardian
‘or conservator acts in excess. of the authority granted by the section.
Sales of tangible personal property that do not fall within Section 2345
are made under the general provisions of this article (Sections 2541-
2543). Exchanges of tangible personal property that do not fall within
Section 2545 are made under Section 2357. Sales made under -Section 2545
are subject to review on settlement of the accounts of the guardian or
conservator. See Section 2623.

CROSS REFERENCES

Definitions

Conservator, § 2400

Guardian, 5 2400
Effect of court authorlization or approval, § 2103 . .
Sale by temporary conservator, § 2253

15/776

§ 2546, vines and aining claims

2546, Agreements for the sale of, or for giving options te pur-
chase, mining claims or real property worked as mines may be executed by
the guardian or conservator only after authorization by order of the

court. The proceedings to obtain such an order and, except as provided

~158~



u 2547
in Section 14632, the proceedings thereunder ghall conform, as nearly as
way be, to the provisions of this code concerning similar proceedings by

administrators.

-Comment. Sectiom: 2546 is the same in substance as a portion of
former Section 1538 except for the addition of the reference teo Section
1469 (Sections 1200 and 1201 not applicable to proceedings under this
section).

CROSE-REFEREWCES

Appealable orders, § 2750
vefinitions
Conservator, » 2400
Court, § 1413
Guardian, & 2400
votice to Director of ilental tiealth or Director of Developmental Serwv-
ices, § 1461
Request for special notice, § 2700

15/777

§ 2547, Disposition of proceeds of sale

2547. The guardian or coaservator shall apply the proceedé of the
sale to the purposes for which 1t was made, as far as necessary, and the

residue, if any, shall be wanaged as the other assets of the estate,
Comuent. Section 2547 supersedes former Section 1336.

CROSS-REFERENCES

Additional bond on real property transactions, § 2330
Definitions '
Cotiservator, § 2400
Guardian, & 2400
Purposes for which sale way be wade, § 2341
keview on settlement of accounts, § 2625

15/778

§ 2548. Limitation of action to recover property sold

2048, No action for thne recovery of any property sold by a guard-
ian or conservator may be maintained by the ward or conservatee or by
any person claiming under the ward or conservatee unless commenced with-
in the later of the following times:

(2) Three years after the termination of the guardianship or com-

servatorship.
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2551
(b) Waen a legal disability to sue exists by reason of minority or
otherwise at the time the cause of action accrues, within three years
after the removal thereof.
Comment. Section 2548 continues the substance of former Section
1539, '
CROSS~-REFEREWUCES

Definitions
Conservator, § 2400
Guardian, j§ 2400
Effect of court authorization or approval, § 2103
Suit against sureties on bond, limitation period, § 2333

15/7718

Article 8. Motes, .iortgages, Leases,
Conveyances, and kxchanges

y 2553, Court supervision

2550, Ixcept as otherwise provided by statute, a guardian or
conservator may borrow meney, give security, lease, convey, or exchange
pfbpertj of the estate or to engage in any other transaction under this
article only after authorization by order of the court. Such an order

may be ohtained in the manner provided in this article.

Coumment. Section 2550 continues the substance of a portiom of the
last clause of former Section 1530. The court order authorizing the
transaction may be obtained under this article or under some other
applicable provision sucih as, for exauple, Section 2443 (authorization
and Instructions from court)}. For a provision permitting exchanges of
certain tangible personal property without authorization of the courc,
see Section 2545, '

CROSS5-REFERERCES

Appealable orders, & 2750
Bond increase when real property encunbered, § 2330
Definitions R
Conservator, § 2400
Court, & 1418
Guardian, % 2400
kffect of court: authorization or approval, § 2103
Independent exercise of powers, § 2591
Request for gpecial notice, § 2700
Sale by temporary conservator, § 2253
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§& 2551
154781

§ 2551, Borrowing money and giving security therefor

2551. (a) In any case described in Section 2541 or Section 2552,
the guardian or conservator, after authorization by order of the court,
may borrow money upon a note or notes, either unsecured, or to be se-
cured by a security interest or other lien on the personal property of
the estate, or any part thereof, or to be secured by a mortgage or deed
of trust on the real property of the estate, or any part thereof. Sub-
ject to Section 1462, the proceedings tc obtain such an order shall
conform, as nearly as way be, to the provisions of this code concerning
similar proceedings by administrators.

. (b) Lpon any foreclosure or sale under a security interést, lien,
mortgage, or deed of trust described in subdivision (a), if the proceeds
of the sale of the encuubered property are insufficient to pay the note
or notes, the security interest, lien, mortgage, or deed ofrtrust, and
the costs or expenses of sale, no judgment or claim for any deficiency
shall be had or allowed against the ward or comservatee or the estate.

Comment. The first sentence of subdivision (a) of Section .2551
continues the substance of the first portion of former Section 1533, but
a teference to Sections 2541 and 2552 has been substituted for "will
benefit his ward" which -appeared in former Section 1533 and the types of
security that wmay be given have been i:ade more specific. The second
sentence of subdivision (a} continues the substance of a portion of
former Section 1538 with the addition of the reference to Section 1469
(Sections 1200 and 1201 not applicable to proceedings uider this sec-
tion}). Subdivision (b) continues the last sentence of former Section
1533,

CROSS5-REFEREHNCES

Appealable orders, § 2750
bond increase when real property encumbered, § 2330
Definitions
Conservator, § 2400
Court, % 1418
Guardian, § 2400
Independent exercise of powers, § 2591
teguest for special notice, § 2700

15/782

§ 2552. Refinancing or improving or repairing property

2552, {a) The guardian or conservator may give a security interest

or other lien upon the persenal property of the estate, or any part
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§ 2553
thereof, or a wortgage or deed of trust upon the real property of the
estate, or any part théreéf,.after authorization by order of the court
‘as provided inVSectiénAQSSI, for any of the feollowing purpéses:

o (1) To pay, réducé; extend, or renew a security Interest, lien,
mortgage, or deed of trust already existing on property of ﬁhe estate.

(2) To erect, alter, or repair buildings or other structures upon,
or otherwise to improve, the property proposed to be mortgaged-ér sub-
jected to a deed of trust, or some part thereof. |

(b} 1f property of the estate consists of an undivided interest in
real or personal property, or any other interest therein less than the
entire ownership, and it appears to be to the advantage of-the estate to
borrow money to imp;ove, utilize, operate, or preserve the property
jointly with the owner or owners of the other interests therein, or to
payg,reduqe,_extend, or renew a security intereét, lien, moftgage,_or
deed of trust already existing on. all of the propértf, the guéfdian.or
copservator, after authorization by order of the coﬁrt as provided in
Section 2351, may join with the owner or owners of such other iﬁtérests
ip'the bofrowing of monéj aﬁd'thé execution of a joint and séveral note
or notes and such security interest, lien, mortgage, or deed of trust as
‘may be required to secure the payment of the note or notes: The note or
notes may be for such:sum as is required for ﬁhe,purpose.

Comment, Sectién-2552-continuesra portion of the substance of
‘formetr Section 1533, :

CROSS-REFERENCES

Appealable orders, § 2750
uond increase when real property encumbered, § 2330
Definitions :
Conservator, § 2400
Court, § 1418
Guardian, § 2400
Independent exercise of powers, § 2591
Instructions from the court, § 2403
Request for special notice, § 2700

15/783

§ 2553, Order muthorizing lease.reguired .

2553, ‘Except: as provided: in Section 2555, leases nay be executed

by the guardian'or conservator with respect to the property of the
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§ 2554
estate only after authorization by order of the court. Subject to
Section 1469, the proceedings to obtain such an order shall conform, as
nearly as may be, to the provisions of this code concerning similar

proceedings by administrators.

Comment, Section 2553 continues the substance of a portion of
foruer Section 1538 witih the addition of the reference to Section 1469
(Sections 1200 and 1201 not applicable to proceedings under this sec-
tion).

CROSS5-REFERELCES

Appealable orders, & 27%50
Definitions

Couservator, § 2400

Court, § 1418

Guardian, ¥ 2400
Independent exercise of powers, § 25391
Lease by temporary conservator, § 2253
Request for special notice, ¢ 2730

15/784

§ 2554. Terms and conditions of leases

2554. (a) An order authorizing the execution of a lease shall set
forth the minimum rental or royalty and the period of the lease, which
shall be for such time as the court may authorize,

{h) The order may authorize other terms and conditioms, including,
with respect to a lease for the purpose of production of winerals, oil,
gas, or other hydrocarbon substances, any of the following:

(1) A provision for the payment of rental and royalty to a deposi-
tary.

(2) A provision for the appointuent of a common ageht to represent
the Interests of all the lessors.

(3) A provision for the pay.ent of a compensatory royalty in lieu
of rental and in lieu of drilling and producing operations om the land
covered by the lease.

{4) A provision empowering the lessee to enter into any agreement
authorized by Section 3301 of the Fublic Resourceé'Code with respect to
the land covered by thé lease.

(5) A provision for pooling or unitization by the lessee.

{c) If the lease covers additional property owned by other persons

or an undivided or other interest of the ward or comservatee less than
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S _ ‘ _ _ § 2555
the entire ownership in the property, the lease may provide for division
-of rental gnd royalty in the proportion that the land or interest of
each ownér bears to the total area of the land or total interests cov-
ered by such lease.

=-(d) A lease for the purpose of production of ‘minerals, oil, gas, or
othér hydrocarbon substances may be for a fixed period and any of the
following: | |

{1) So long thereafter as minerals, oil, gas, or other hydrocarbon
substances are produced in paying quantities froum the“prope(ty leased or
mining or drilling operations are conducted thereon, L

(2) If the lease provides for the payment of a coupensatory royal-
ty, so long thereafter as such compensatory royalty i1s péid;

(3) 1If the land covered by the lease is included in an agreement
authorized by Section 3301 of the Public Résources Code;'so iong there-
after as oil, gas, or other hydrocarbon substances are produced in
paying quantities from any of the lands included in any such agreewment
or drilling operations are conducted’ thereon.’

'Coﬁmmnt. Section 2554 contiﬁués the substance of former Sectiom
1538.5. : s ‘ '
| CROSS-REFEREHCES
Définition, coﬁrt, 5 1418 ‘ .
- 15/785

§ 2555, Leases permitted without court authorization

2555, The guardian or comnservator may lease real property without
authorization of the court when (a) the rental does not exceed seven
hundred fifty dollars (§750) a wmonth and the term does not exceed two
years or {b) regardless of the amount of the rental, when the lease 1is

from wonth to month,

Comment. Section 23555 continues the substance of former Section
1538.6 except that the term has been increased from one year to two
years and the amount from $250 to $750 a wmonth.
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§ 2550
CROSE-REFEREHCES

Definitions

Conservator, § 2400

Guardian, § 2400
Effect of court authorization or approval, § 2133
Instructions from the court, § 2403
.iodification, extension, or renewal of leases, § 2501 -
Review on settlement of accounts, § 2625 '

15/787

§ 2556. Dedication or conveyance of real property or easement with
or without consideration

2556, (a) If it is for the advantage, benefit, and best interests
of the estate and those interested therein, the pguardian or conservator,
after authorization by order of the court, may do any of the following
either with or without consideration:

{1) Dedicate or convey any real property of the estate or any
interest therein to any public entity (including but not llmited to the
United ctates or any agency or 1nstrumentallty theraof} for any purpose.

(2) Dedlcate or convey an easement over any real property of the
estate to any person for any purpose. o

(3} Convey, release, or rellnqu1sh to any public entlty any access
rights to any street, highway, or freeway from any real property of the
éstate. -

{4) Consent as a lienholder to a dedicatiom, conveyance, release,
or relinquishment under paragraph (1), (2), or (3) by the owner of
property subjecﬁ to the 1ien;

(b) To obtaln an order under this sectlon, the guardlian or comn-
servator or any Dther interested person shall file a petition with the
court, Notice of the hearlng on the petition shall be b:Lven for the
period and in the manner provided in Chnapter 3 (commencing w1th Section
1460) of Part 1. '

Coruent. Sectlon 2556 continues the substance of former Section
1515 with the addition of paragraph (4) of subdivision {a).
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§ 2557
CROSS-RUFERENCES

Appealable orders, Y 2?5u
Clerk sets petition for hearing, § 1451
Conprunity and homestead property, court authorization of transaction
§ 3101

Definitions

Conservator, § 2400

Court, & 1418

Guardian, § 2400
Independent exercise of powers, § 2531
Petition must be verified, § 1450
Proof of giving of notice, § 1468
Request for special notice, § 2700

31554
" § 2557. Exchange of propert1

2537. {a) Whenever it is for the advantage, benefit, and best
interests of the ward or conservatee and those legally entitled to
support, maintenance; or education from the ward or conservatee, the
guareian ot conserﬁetor,.after autnorization by order of the court, may
-'exchange any property of the estate for other property upon such terms
" and conditions as the court may prescribe. Such conditions may 1nc1ude
the payment or receipt of part cash by the-guardian or conservator.
| (b) To obtaln an order under this section, the guardian or con-
'servator or any 1nterested person may file a petitlon with the court.,
Except as provlded in subdivision {(c), notice of the hearlng on the
! petition shall be glven for the period and in the manner provided in
Chapter 3 (commencing with Section 1460) of Part 1

(c) If the petition is for authorization to exchange stocks, bonds,
or other securitles as defined in Section 771 for different stocks
bonds, or other securitles, the court, upon a show1ncr of good cause, may
 order that the notice be dispensed with. _

{d) After authorlzation by order of the court, the.guatdian or
conservator may execute the conveyance or transfer to the person with
whom the: enchange is made to effectuate the exchange.

Comment. Sectiom 2557 continues the substance of former Section
1540 except that the reference to those equally entitled to support,
maintenance, or education from the ward or conservatee is substituted
for the former reference to members of the ward's family the ward is

legally bound to support and waintain. Instead of incorporating by
reference the provisions of this code governing exchanges of property by
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§ 2500

administrators as did former Section 154u, comparable provisions drawn
from Section o560 are included in Section 2557. Uotice may be dispensed
with if an order is obtained under subdivision {c). In the case of any
exchange, the court may extend or shorten the time for notice pursuant
to Section 1462,

CROSS-REFERENCLS

Appealable orders, & 2730
Clerk sets petition for hearing, ¢ 1451
Convéyance or transfer by guardian or comservator, § 2111
Definiticns

Conservator, § 24J0

Court, 5 1418

Guardian, § 2400

Interested person, & 1424
Exchange of tangible personal property, § 2543
Independent exercise of powers, § 2591
Petition wust be verified, § 1450
Proof of giving of notice, § 1465
Request for special notice, ¥ 27JU

T 15/792

Article 9. Investments and Purchase of Property

§ 2570. Authority to invest renerally; petition: héaring; order

2570. {(a) The guardian or conservator, after authorization by
order of the court, may invest the proceeds of salés and any other money
of the estate as provided in the order.

{b) To obtain an order of the court authoriziﬁg a transaction under
this section, the guardian or conservator, the ward or conservatee, or
any other interested person may file a petition with the court.

(c) Hotice of the hearing on the petition shall be ;ivén for the
period and in the nanner provided in Chapter 3 (commenging;with Section
1460) of Part 1. The court may order the notice be di3pen§ed with,

(d) The court shall hear the petition and any objection thereto and
may requife such additional proof of the fairness and feasibility of the
transaction as the court deteruines is necessary.

(e} If the required showing is wmade, the court may make an order
authorizing the transaction and may prescribe in the order the terms and
conditions upon which the transaction shall be made. '

Comment., Subdivision {a) of Section 2570 provides general author-
ity for tue investwent of surplus funds of the estate in real property
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3 2571

or tangibie ox intangible personal property. The subdivision supersedes
the portion of former Sectiom 1557 which authorized investwents in real
property or in any other manner most to the interest of the ward., An
investment made under Section 2570 requires court authorization, Other
provisions in this article and outside this article permit specific
types of investments without the need for court authorization. For
exauple, see Section 2453 (bank and savings accounts) and Section 2574
(United States and State of California obligations and listed stocks,
honds, and other securities)}. : '

Subdivision (b) is drawn from the first portion of former - Section
1557 and expands the persons who were authorized to file a petition
under former Section 1557. Subdivision (c) supersedes a portion of
former Sections 1557 and 1557.1 and has the effect of requiring 15
rather than five days' notice of the hearing unless the- court shortens
the time of notice or dispenses with the notice. See Sectilon 1462
(shortening time of notice). Subdivision (d) is drawn from former
Section 1557.1 and is made gemerally applicable. Subdivisiom (e} is
drawn from the last sentence of former Section 1557.1 and is wade gener-
ally applicable. : ' '

CROSS-REFERENCES

Appointwent of legal counsel for ward or conservatee, § 1470
Clerk sets petition for hearing, § 1451.
Definitions

Conservator, & 2400

Court, § 1413

Guardian, § 2400

Interested person, § 1424 ‘ :
Effect of court authorization of approval, § 2103
Independent exercise of powers, § 2591
Petition wmust be verified, & 1450 .
Proof of giving of notice, y 1468

36/242

§ 2571. Purchase of home for ward or conservatee or dependents

'3571. When authorized by order of the court under Section 2570,
the puardian or conservator may purchase:

(a) Real property in this state as a home for the ward or conserva-
tee 1f such purchase is for the advantage, benefit, and bast interest of
the ward or conservatee.

(b) Real property as a home for those legally entitled to support
and maintenance. from the ward or: conservatee if such purchase 1s for the
advantage, benefir, and best interest of the ward or conservatee and of
those legally entitled to support and maintenance from the ward or

conservatee.
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Comment., Section 2571 continues what appears to be the intended
purpose of the authority granted by former Section 1557.1 Inscfar as
that section authorized purchase of real property other than for in-
vestuent purposes. A purchase under this section requires court author-
ization under Section 2570,

- CROSS-REFEREACES

Definitions
Conservator, & 2430
Court, § 1418
Guardian, & 2400
Independent exercise of powers, § 2591
Order authorizing purchase of real property, § 2572
Purchase of home under Uniforw Veterans' Guardianship Act, § 2313
Request for special notice, § Z700

157793

§ 2572, Order authorizing purchase of real property

2572. An order authorizing the guardian or conservator to purchase
real property may authorize the guardian or comservator to join with the
spouse of the ward or conservatee ér with any other”person or persons in
‘the purchaée of the real property, cor an interest, equlty, or estate
therein, in severalty, in common, in comrunity, or in joint teﬂancy, for
cash or upon a credit or for part cash and part credit. Uhen the court
authorizes the purchase of real property, the court may order the guard-
ién or conservator to execute all necessary instruments and commitments
to complete the transaction.

. Comwent. Section 2572 continues the substance of a portion of
former Sectiom 1557.1. ’
CROSS-REFEREMCES

Definitions _
Conservator, § 2400
Court, & 1418
Guardian, § 2400
Independent exercise of powers, § 2591

15/7%4

§ 2573, Order authorizing investtent in govermuental bonds
2573. An order authorizing investment in bonds issued by any state
of the United States or of any city, county, city and county, political

subdivision, public corporation, district, or special district of aay
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& 2574
. state of the United States may authorize the guardian or conservator to
select from among bonds issued by any such issuer, without specifyino
any partlcular issuer or 1ssue of bonds if the type of 1ssuer is des-
ignated in general terms and the order specifies as to such bonds a
minimum quality rating as shown in a recognized investment gservice, a
pinimum interest coupon rate, a minimum yield to maturity, and the date
of maturity within a five-year range.

Comment. Section 2573 continues the substance of a portion of
former Section 1557. '

CROSS~AEFERENCES

Befinitions
.Conservator, § 2400
Guardian, § 2400

157795

. § 2574. United States and State of California obligations; listed
stocks, bonds, and other securities '

_ 2574, (a) Subject to subdivision (b), the guardian or conservatoer,
without authorization of the courﬁ, may invest funds of tne estate
ﬁursuant to this section in: - | 7_

. (1) Direct oblioations of the Unlted States or of this stéte,
héving-a maturlty at the tlme of acquisitlon of not more than five
years. _

(2} United States Treasury bonds redeemable at par value on the
‘death of the holder for payment of federal estate taxes, regardless of
maturity date.

{3) Stocks, bonds, and other securities listed on an established
stock or bond exchange in the United States which are puréhased on such
exchange.

(b} In making and retalnlng investments made under this section,
the guardian or conservator shall conform to Section 2261 of the Ciwvil
Code and shall take into consideration the circumstances of the estate,
indicated cash needs, and, if reasonably éscértainable, the date of the
prospective termination of thé juardianship or conservatorship.

(¢) Nothing in this section limlts the authority of the guardian or
" conservator to seek court authorization for any investment;‘br to make

other investuwents with court authorization, as provided in this part.
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Comment. Section 2574 is new. There were no comparatle provisions
under former law. Subdivision (a) eliminates the need for applying in
advance for a court order in case of the investments or reinvestments
described. Subdivision (L) refers to Section 2261 of the Civil Code
{(trustee's standard of care in investment of funds) but also specifi-

“cally requires consideration of the circumstances of the éstate (which
. may vary according to the circumstances of the particular guardianship
"or conservatorship involved) and consideration of the time when the
protective proceedings will or will be likely to terminate. Section
2574 is consistent with Section 2544 which perwits sale of United States
government obligations and listed stocks, bonds, and other securities
without authorization of the court but departs frowm cowparable provi-
sions relating to probate estates which require . a court order for the
sale of securities (Section 771). An investuent in a government obli-
gation, steck, bond; or security that is not one described in Section
2574 way be made only if court authorization is obtained under Section
2570. An investment made under Section 2574 is subject to court review
on settlenent of the accounts of the guardian or conservator. See
Section 2625.

CROS5~EEFERENCES

Definitions
Conservator, § 2400
Court, § 1418
Guardian, § 2400 :
Effect of court authorization or approval, § 2103

15/799
Article 10. Substituted Judgment

§ 2580. Petition for approval of proposed action

2580. (a) The conservator or other interested person may file a
petition under this artlcle for an order of the court authorizinb or
requiring the conservator to take a proposed action for any one or more
of the following purposes:

(1) Benefiting the conservatee or the estate,

(2) mlnlmizing current or prospectlve taxes or expenses of admln-
istration of the conservatorship estate or of the estate upcn the death
of the conservatee. )

(3 Prbvidiﬁg gifﬁs for such purposes, and to such charities,
relatives, friends, or other objects of bounty, as would be likely
beneficiaries of gifts from the conservatee,

(b)'The acfion proposed in the petition may include, but is not

limited to, the following:
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.; gl)lﬂékipg gifts of principal or income, or both, of the estate,
outright or in trust. ”

_ (2) Conveying or releasing the conservatee'’s contingent and'ex-
pectant interests in property, incluging marital property. rights aﬁd any
right of survivorship Incident to joint tenancy or tenancy by:thé'en—
tirety. _ o '

(3) Exercising or releasing the conservatee's powers as donee of a
power of appointment. _ 7

{4) Entering into contracts. _

{5) Creating for the benefit of the conservatee or othefs,.révo—
cable or irrevbcable trusts of the property of the eState; whicii trusts
méy extend beyond the conservatee's disability or life;- | I

(5) Ekxercising options of the conservatee to purchase or exchange
securities or other property.:

(7) Exercise the rights of the conservatee to elect benefit or
payment options, to terminate, to change beneficiaries or ownership, to
assign rights, to borrow, or to receive cash value in return for a
surrender of rights under any of the following:

{i) Life insurance policies, plans, or benefits.

{ii) Annuilty policies, plans, or benefits.

{iii) :utual fund and other dividend Investment plans.

{(iv) Retirement, ﬁrofit sharing, and empldyée weifare plans and
benefits. 7 |

(8) Exercising the right of the conservatee to elect to take under
or against a will. '

(9) Exercising the right of the conservatee to renounce or disclaim
any interest acquired by ﬁestate'or intestate succession or by inter
viﬁoé-tranéfer, including exercising the right of the conservatee to
surrender the right to revoke a revocable trust.

- (10) Exercising the right of the conservatee to revoke a revocable
trust.‘ - - | - | |

Comment. This article (commencing with Section 2583) is new and
codifies the court-recognized doctrine of substituted judgment. See

Estate of Christiansen, 248 Cal. App.2d 398, 50 Cal. Rptr. 505 (1967);
Conservatorship of Wemyss, 20 Cal. App.3d 877, 98 Cal. Rptr. 85 (1971).

N
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Section 2580 is drawn in part from a portiomn of liass. Ann. Laws, Ch.
201, § 38 (dichiefLaw. Co=-op 1977 Supp.), as amended by 1976 iiass. Acts,
Ch. 515, effective July 1, 1578. See also 20 Pa. Cons. Stat. Ann.

§ 5536(L) (Purdon 1977-78 Supp.); Uniform Probate Code § 5-408(3). See
also narris v. sarris, 57 Cal.2d 367, 369 P.2d 481, 19 Cal. Rptr. 753
(1962); Guardianship of rall, 31 Cal.2d 158, 187 P.2d 3%6 (1947) (gifts
of surplus income as donations for religious or charitable pUrposes).

Subdivision (a) of Section 2580 indicates the three general types
of situations where substituted judgment way be exercised:

(1) Where the action proposed to be taken by the comservator is for
the benefit of the conservatee or the estate.

- (2) Where the proposed action is designed to wininize taxes (such
as federal, state, or local income taxes or estate taxes) or expenses of
aduinistration during the lifetime and upon the death of the conserva-
tee. :

(3) Uhere there is a person to whom the conservatee probably would
have made gifts or provided support from excess funds or assets or where
there are charities or other objects of bounty which the conservatee had
shown an inclination to support.

The nonexclusive listing in subdivision (b) of the types of actions
which may be proposed in the petition is drawn im part from the..lassa-
chusetts and Pennsylvania statutes and from the Uniforw Probate Code
provision, supra. Under former law, the extent to which these types of
actions could be authorized or required to be taken by the conservator,
whether court authorization was required, and the relevant considera-
tions in determining whether the action should be taken, were natters
" that were not covered by statute and the law was uncertain.

"In the case of gifts of income from the conservatorship estate,
this article supplements Section 2423 which authorizes paywments of sur-
plus incowe to relatives within the second degree of the conservatee
under certain circumstances. Gifts of surplus income under this article
are not liwited to such relatives. See also Section 2557 {exchange of
securities).

CROSS5-REFERENCES

Appointment of legal counsel for conservatee, § 1470
pefinitions
Conservator, § 2400
Court, § 1418
Interested person, § 1424
Effect of court authorization or approval, § 2103
Election of guardian or conservator of surviving spouse concerning
administration of community property in probate, §§ 202, 650
Petition must be verified, § 1453
Request for special notice, § 2700

Note. The staff proposes to amend Sections 202 and 630 of the
Probate Code to wake clear that the guardian or conservator way elect on
behalf of a surviving spouse to have comumunity property included in or
.excluded from administration of the estate of the deceased spouse with-
out authorlzatlon of the court in which the juardianship or conserva-
torship proceedlnr is pending. The proposed admendment will be contained
in the conforming revisiens.
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l6/879

§ 2581. wotice. of hearing of petition

2581. Hotice of the hearing of the petition shall be pgiven for the
pefiod and in thé'maﬁher,pfovided in Chapter 3 (commencing with Section
1460) of Part 1 to all of the following:

' (a) The persons required to be given notice under Chapter 3 (com-
mencing with Section 1460) of Part 1.
{b) The persons reqﬁired to be named in a petition for the ap-
pointrent of a conservator.

(c) So far as is known to the petitioner, beneficiaries under any
docunent executed by the conservatee which may have testamwentary effect
unless the coﬁrt for zood cause dispenses with such notice.

{d) S0 far as is known to the petitioner, the heirs presumptive of
the conservatee. -

(e) Such other persons as the court uay order.

. Comment. Section 2531 is mew. Subdivision (d) requires notice to
the "heirs presumptive of the conservatee''--those persons who, if the
consetvatee should die 1mmed1ate1y, would in the present circumstances
of things be the conservatee's heirs under the laws of intestate succes-
sion, but whose right of inheritance may be defeated by the contingency
of some nearer heir being born.

CROSS-EBEFERENCES

Appointwent of 1egal counsel for conservatee, § 1470
Clerk sets petition for hearing, § 1451
Definitions
Conservator, § 2400
Court, § 1413
Hotice to Director of liental Health or Director of Developmental Serv-
ices, § 1461
Proof of giving of notice, § 1468
Request for special notice, § 2700

164881

§ 2582. Adequate provision for conservatee and dependents required

2582. The court may make an order authorizing or requiring the
proposed action under this article only if the court determines that the
proposed action will have no adverse effect on the estate or that the
estate remaining after the proposed action is taken will be adequate to

provide for the ndeds of the conservatee and for the support of those
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legally entitled to support, maintenance, and eduction from the con-
servatee, taking into account the age, physical condition, standards of
living, and all other relevant circuwstances of the conservatee and
those legally entitled to support, maintence, and education from the

conservatee,

Comment. Section 2582 recognizes that the conservatee and those
legally entitled to support, maintenance, and education from the con—
servatee have first claim on the income and assets of the estate.

CROSS-REFEREHCES
fefinition, court, § lé4le

16/582

§ 2583, Circumstances considered in determining whether to appfove
proposed action :

2583, In determining whether to authorize or require a proposed
éction vnder this article, the court shall take into considerétion all
the relevant circumstances, including but not limited to:

(a} The probability of the conservatge's'recovety of sufficient
capacity to make a disposition of the estate.

(b) The past donative declarations, practices, and conduct of the
conservatee, '

{c) The traits of the conservatee.

{d) The relationship and intimacy of the prospective donees with
the conservatee, their standards of living, and the extent to which they
would be natural objects of the conservatee's bounty by any objective
test bhased on such relationship, intimacy, and standards of living.

{(e) The wishes of the conservatee.

{f) Any known estate plan of the conservatee (including, but not
limited to, the conservatee's will, any trust of which the conservatee
is the settlor or beneficiary, any power of appointment created by or
exercisable by the conservatee, and any contract, transfer, or joint
ownership arrangement with provisions for payment or transfer of bene-
fits or interests at the conservétee's death to anotherlor others which
the conservatee may have origimated).

(g) The manner in which the estate would devolve upon the conser-—
vatee's death, giving consideration to the age and the nental and physi-
cal condition of the conservatee, the prospective legatees, deﬁiéées, ar

heirs apparent of the conservatee, and the prospective donees.
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{(h} The value, liquidity, and productiveness of the estate.
(i} The minimization of current or prospective incowe, estate, in-
- heritance, or other taxes or expenses of administration.

{j) Changes of federal and state tax laws and other laws which
would likely have motivated the conservatee to alter the conservatee's
estate plan.

(k) The likelihood from all the circumétances that the conservatee
as a reasonably prudent person would take the proposed action if the

conservatee had the capacity to do so.

Comment. Section 2583 gives the court discretion and flexibility
in applying the doctrine of substituted judgment under the circumstances
of the particular case. The listing in Section 2583 is not exclusive,
and the weight to be given to any particular matter listed will depend
uypon the circumstances of the particular case. Subdivision (k) lists a
relevant consideratiion absent a showing of contrary intemt. See Estate
of Christiansen, 248 Cal. App.2d 398, 414, 424, 56 Cal. Rptr. 505, 516,
5§22-23 (1967) (court will not assume that tne conservatee is abnormally
selfish unless that trait is established). A matter not listed may be
significant in a particular case. For example, the conservatee may have
received property from a parent with the understanding that the conser-
vatee would leave the property to the descendents of that parent. Such
an understanding would be a circunstance the court should take into
account together with all other relevant circuwstances.

CROSS-REFEREWCES

Definition, court, § 1413
Production of conservatee's will and other relevant estate plan docu-
ments, § 2586

16/884.

§ 2584, Determination and order

2584, After hearing, the court, in its discretion, wmay approve,
wodify and approve, or disapprove the proposed action and way authorize
or direct the conservator to transfer or dispose of assets or take other

action as provided in the court's order.
Comuent. Section 2584 1s new.

CROSS-REFERENCES

Appealable orders,. § 27530
Definitions
Conservator, § 2400
Court, § 1418
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16/885

§ 2585, Ho duty to propose action
2535. Hothing in this article imposes any duty on the comnservator
to propose any action under this article, and the conservator is not

liable for failure to propose’ any action under this article.

- Comment., Section 2585 is included to make clear that a comservator
15 not liable for the failure to propose an estate plan or other action
” uﬁdéf_this article even though the conservatee, if couwpetent and acting
as ‘a reasonably prudent person, would have developed an estate plan or
have taken other action in order to minimize taxes and expenses of
administration. The remedy for & person who believes that some action
shéuld be taken by the conservator under this article 1s to petition
unde¥ Section 2580 for an order requiring the conservator to take such
action with respect to estate planning or gift giviag as is set out in
the petition. . :

CROSS~REFERKNCES

Definition, comservatar, § 2400
Effect of court authorization or approval, &% 2103

36/244

§ 2586. Production of conservatee's will and other relevant estate
’ plan docutents

2536._ {a) As used in this section, "estate plan of the conserva-
‘tee" includes but is not limited to the conservatee's will, any trust of
which:the éonsérvatee 1s the settlor or beneficiary, any po#erzﬁf ap-

" pointuent created by or exercisable by the conservatee, and any con-
"tract; transfer, or joint owneréhip a:?angément with provisioﬁs for
payuent or transfer of benefits or interests at the conservatee's death
fo another or others which the conserfatee mnay have qriginated.

(b} Notwithstanding Article 3 (coumencing with Section 953) of
Chapter 4 of Division 8 of the Evidence Code (lawyernclieﬁt,pri?ilege),
the court, in its discretion, way order that any person having posses-
sion of any docuﬁent-coﬁstltuting all or part of .the estate ﬁlan of the
conservatee shall deliver such document to the court for examination by
the court, and by the aﬁtorneys for the persons who have aphearéd in the
proceedings under this article, in connection with the petition filed
under this article. B

{c) Unless the court otherwise orders, no person who examines any

docuwent produced pursuant to an order under this section shall disclose

=177~



§ 2586
the contents of the document to any other person; and, if such dis-
closure is made, the court .ay adjudge the person making the disclosure

to be - in contempt of court.

Comment. Section 2586 is new and permits the court to require
production of the conservatee's estate plan for confidential examination
in proceedings under this article. Under the Evidence Code, the con-
servator is the holder of the lawyer-client privilege when the client
_has a conservator. See Evid. Code § 9253(b). Under Evidence Code Sec-
tion 912, the holder of the privilege way waive the lawyer-client privi-
lege. Accordingly, there is no need to rely on Section 2580 if the
conservator is willing to waive the lawyer-client privilege and have the
lawyer produce the will or other documeant for consideraticon in the
proceeding under this article. Howéver, Sectiom 2586 provides a pro-
cedural means for permitting examination of the will or other docunent
and at the same time protecting the confidentiality of the document to
the extent practical in cases where the document is not in the posses-
sion of the lawyer who drafted it for the conservatee or Where the
conservator refuses to waive the lawyer-—client privilege or where it is
desired to preserve the confidentiality of the document to the extent
permitted by the section.

The court has discretion whether to order the production of a
document under Section 2586. Such an order nay not be needed in a case
where consideration of the document is not reasonably necessary to the
determination of the petition filed under Section 2580. The court mlight
compel production of a document under Sectlon 2586 but, after reviewing
the document, return it to the custodian without further disclosure if
the court determined furtier disclosure was not necessary because the
contents of the document were not a significatn factor to be considered
in making a determination on the petition. The court wight decline to
order production of the document where the disclosure of its contents
would be contrary to the express degire of the conservatee when compe-
tent. Cf, Civil Code § 1138.5 {disclosure of trust terms in proceeding
to instruct trustee or make other determinations). Whether the document
should be produced in the latter case depends on its importance as a
factor to be considered in making the determination whether to authorize
or require the action proposed in the petition.

Vigne v. Superior Court, 37 Cal. App.2d 346, 99 P,2d 589 (1940),
held that the probate court lacked statutory authority to require the
custodian of an Incowpetent ward's will (the custodian was not the
" lawyer who drafted the will) to deliver the will to the ward's guardian.
Section 2586 provides a limited exception to this holding by permitting
the court to compel such a custodian to deliver the will to the court
for confidential consideratién by the court and the attorneys in con-

. nection with a petition under thils article.

CROSS-REFEREWCES

Appealable orders, § 2750
Appointment of legal counsel for conservatee, § 1470
Definition, court, § 1418
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16/887

Article 11. . Independent Exercise of Powers

Comment. Article 1l (commencing with Section 2590) supersedes
former Sections 1353 and 1854. Unlike the former sections which applied
only to conservators, Article 1l applies both to guardians and conserva-
tors. The purpose of the article is to permit the court to authorize an
experienced and qualified guardian or conservator to exercise one or
.more of the powers to which the article applies without the need to
_petition for court authorization In each instance a power is to be
exercised. In appropriate cases, use of the authority under this arti-
cle will save time and expense in the manageuent of the estate while
preserving adequate safeguards through the requirement of accounting.
These provisions, which formerly were limited to conservators, are
extended to guardians because the considerations that justify the grant-
ing of one of the specified powers toc a comservator uay Justlfy grantlng
the same.power to a guardian 1n an appropriate case.

16/888

§ 2590. Order granting authority for independent exercise of powers

2590, The court way, in its discretion, wmake an order granting the
guardian or conservator any one or wmore or all of the powers specified
in Section 2591 if the court determines that, under the circumstances of
the particular guardianship or conservatorship, it would be to the
advantage, benefit, and best interest of the estate to do so. Subject
only to such requirements, conditions, or limitations as are specifical-
1y and expressly provided, either directly or by reference, in the order
grantinU the power or powers, the guardian or comservator may exercise
the granted power or powers without notice, hearing, or court authoriza-
tion, instructions, approval, or confirmation in the same wanner as the
ward or conservatee could do if possessed of legal capacity.

Comment. Section 2590 is based on a portion of former Section 1853
(portion of the first paragraph and the second sentence of the third
paragraph)}.

The standard--that the court determine that, under the.eircum-
stances of the particular guardianship or couservatorship, it would be
to the advantage, benefit, and best interest of the estate to grant the
power or powers——has been added. Under this standard, in determining
whether to make an order under this article, the court is to consider
the circumstances of the particular case, the need for the grant of the
power or powers, the gqualifications of the guardian or comservator, and
the expense of obtaining court authorization for each exercise of the

power. oY powers requested in the petition filed under this article is
denied. : :
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The former provision that the powers may be exercised without
regard to whether other requireuents of this code have been complied
with has been revised to allow such powers to be exercised in the same
manner as the ward or conservatee could do if possessed of legal capac-
ity.. Thus, if sale of real property is authorized, it is not necessary
to comply with Article 7 of this chapter since the ward or conservatee
would pot be required to do so if competent. liowever, the guardian or
conservator remains subject to the general duty to use ordinary care and
diligence in the management of the estate. Section 2401, 'The court may
withdraw or limit a power previously yranted under this artlcle._ See
Section 2593, : '

" Although, if so ordered, powers may be exercised under this article
without notice, hearings, authorization, imstruction, approval, or con-
firwation, any transaction not previously authorized, approved, or con-
firmed by the court is expressly made subject to review by the court on
the next accounting of the guardian or conservator. See Section 2625.

CROSS-REFERENCES

Appointment of:legal counsel for ward or conservatee, § 1470
Definitions
Conservator, § 2400
Court, § 1418
Guardian, § 2400
Effect of court authorization or approval § 2103
Granting authority to independently exercise ‘powers to guardian nowi-
nated by will, § 2108
Instructions on exercise of granted powers, § 2535
Request for special notice, § 2700

16/889

§ 2591, Powers that may be granted

" 2591, The powers referred to in Sectiom 2590 are:
“(a} The power t6 cdntract for the guardianship or conservatorship
and to perform outstanding coﬁtfacts and thereby bind the estate.
(b) The power to operate at the risk of the estate a business,
farﬁ, or enterprise constituting an asset of the estate.
(c) The power to grant and take optilons.
J{ﬂ) The powgr'to gell at public or private sale real or personal
property of the estate.
‘Ié)_The pcwer'to create by grant or otherwise easements and servi-
tudes. '
xl(f) The power to borrow money and give security for the repayment

thereof.
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{g) The power to purchase real or personal property.

{h) The power to alter, improve, énd repair or'raze, replace, and
rebuild property of the estate,

{i) The:power te let or lease property of the estate for any
purpose (including exploration foi and removal of gas, oil, and other
minerals and natural resources) and for any period, including a term
qommencihg at:-a future time.

(i) The power to lend money on adequate security.

(k) The power to exchange propefty of the estate,

- (1) The power to sell property of the estate on credit if any
unpaid portion of the selling price is adegquately secured. '

{(m) The power to commence and maintain an action for partition.

{(n) The power to exercise stock rights and stock options.

(0) The power to participate In and become subject to and teo con-
sent to the provisiens of a voting trust and of a reorganizatiom, con-
‘solidafion, merger, dissclution, liquidation, or other wodification or
adjustment affecting estate property.

{p) The power to pay, collect, compromise, arbitrate, or otherwise
adjust claiws, debts, or demands upon the guardianship or conservator-
ship,

{q) The power to employ attorneys, accountants, investment coun-
sel, agents, depositaries, and employees and to pay the expense.

Comment. Section 2591 is based on the second paragraph of former
Section 1853, Under former Section 1853, the court could authorize a
conservator to exercise certain powers without the necessity of obtain-
ing specific court authorization in each case. Under Sectiom 25%0, this
authority is breoadened to include guardians as well as conservators,

Except to the extent the court for good cause otherwise orders, a
guardian nouinated by will may, to the extent provided in the will,
exercise any one or more of the powers listed in Section 2551 without
notice, hearing, or court autwcrization, instructions, appreoval, or con-
firmation. See Section 2103,

Some of the powers listed in former Section 18533 are not listed in
Section 2591 because they are codified in this division as powers
exercisable without court authorization unless the power is restricted
-by. the court. See Sectilons 2451 (power to collect debts and benefits),
2458 (power to vote shares and securities in person or by proxy), 245¢

{power to continue inmsurance), 2460 (liability and casualty insurance),

2461 (taxes and tax returns), 2462 (power to waintain actions and pro-
ceedings, other than partition, and to defend actions and proceedings),
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2465 (power to abandon property). The remaining powers from forwer
Section 1853 are recodified in Section 2591. The power to coumence and
maintain an action for partition (which former Section 13533 included in
the power to institute and maintain all acticns} 1s retained in Section
25391 gince court authorization otherwise would be required. Section
2463,

The listing of a powecr 1u this section does not require the guardi-
an or conservator to obtain an order under this article in order to
exercise the power. See Section 2595(b). In some instances, a power
l1isted in this section may be exercised by the guardian or conservator
without court authorization under another provision of this division.
See, e.g., Section 2555 (certain leases permitted without court author-
ization). hLowever, the power is listed in this section because, in
other instances, exercise of the same power requires authorization, and
an order under thils article may permit exercise of the power without
such court authorization. See Sections 2533 (leases generally), 2457
(repair and maintenance of home of ward or comservatee and dependents),
2500-2508 (compromise of claims and actions}.

16/861
§ 2592, Petition

2592. (a) The guardian or comservator may apply by petition for an
order under Section 2590.

(L) The application for the order may be included in the petition
for the appointment of the guardian or conservator. In such case, the
notice of hearing on the petition shall include a statement that the
petition includes an application for the grant of one or uore additional
powers under this article and shall list the specific power or powers
applied for. _

. (c) If the application for the order is made by petition filed
~after the filing of the pefition for the appoin;ment of the g@érdian or
édnservator, notice of the hearing on the petitionréhall be,giﬁan'for
the ﬁerio& and in the manner prescribed in Chapter 3 (copmeﬁéing with
Section 1460] of Part 1. -

Commenﬁ. Section 2592 éontinues the substance of the third sen-
tence of the third paragraph of former. Section. 1853 but adds the re-
quirement of the second sentence of subdivision (b}. 4also, former
Section 1853 required notice to be gilven to the comservatee; under Sec-

tion 1460, notice must be given teo. the ward if over 14 or to the con-
servatee, but the court may for good cause dispense with such notice.
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CROSS—-REFERENCES

Appointment of legal counsel for ward or conservatee, § 1470

Clerk sets petition for hearing, § 1451

Definitions
Conservator, § 2400
‘Guardian, § 2400

‘Notice to Director of iental ilealth or Director of Developmental Serv-
' ices, § 1461

FPetition must be verified, § 1450

Proof of giving of notice, § 14648

Request for special notice, § 2700

| 16/894

‘§ 2593, 3Mthdrawal or subsequent liwitation of powers

7 - 2593, (a) The court, of its own motion or on petition of any
interested person, when it appears to be for the best interesfs of the
ward or comnservatee or tne estate, may withdraw any or all of the powers
previocusly granted pursuant to this article or way impose restrictions,
conditions, and limirations on the exercise of such powers By the guard-
ian or conservator.

- (b) Notice of the hearing on a petition under this section shall be
given for the period and in the manner prescribed in Chapter 3 (commenc-

ing with Section 1460} of Fart 1,

Corment. Subdivision (a) of Section 2593 continues the substance
of a portion of former Section 1854 except that subdivision (a) permits
the court to continue the grant of the powers subject to such restric-
tions, conditions, and limitations as the court may order. Subdivision
{b} is new.

CROS5-REFYERENCES

Clerk sets petition for hearing, § 1451
Definitions

Conservator, § 2400

Court, §& 1418

Guardian, § 2400

Interested persom, § 1424 _
Limitation of powers of guardian nominated by will, -§ 2108
Petition must be verified, § 1450
Proof of giving of notice, § 1463
Request for special notice, § 2700

16/896

§ 2594. Contents of letters; when new letters required
2594, (a) When a power or powers are granted pursuant to this

article, the letters of zuardianship or conservatorship shall state the
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FOwWer or powers so granted and the restrictions, conditions, or limita-
tions, if any, prescribed in the order and shall refer to this article.

(b} Wuen a power or powers are csranted by a subsequent'brdgr, new
letters shall be issued in the form described in subdivision (a).

:{c} If the powers are withdrawn, or if the powers are restricted,
conditioned, or limited by a subseguent order after they are granted,
new letters shall be issued accordingly.

Comment. Subdivisions {a) and {(b) of Section 25%4 continue the
substance of the fourth and fifth sentences of the third paragraph of
former Section 1853 except that the requirement that the lectters state
any restrictions, conditions, or liwmitatioms is new. Subdivision {(c)

continues the substance of a portion of former Section 1854 except that
it is conformed to Section 25%93. See the Comment to that section.

16/39¢%
§ 2595, Effect of article

2565, (a) The grant of a power or powers pursuant to this article

does not affect the right of the guardian or conservator to petition the
court as provided in Section 2403 or to petition the court under other
provisions of this code, as to a particular tramnsaction or matter, in
the same manner as if the power or powers had not been granted pursuant
to this article.

{b) Where authority exists under other provisions of law, either
genergl-or‘éﬁecific, for the guardian or conservator to do any act or to
enter into any transaction described in Section 25%1, the guardian or
conservator may proceed under such other provisions of law and is not

required to obtain authority under this article.

Comment. Subdivision (a) of Sectiomn 2595 continues the substance
of the last sentence of former Section 1853 and makes clear that the
guardian or conservator may submit any transaction or matter to the
court in the same manner as if the power or powers had not been granted.
See Section 2403 (instructions and confirmation). Subdivision (b) is
new and is added to make clear that this article does not preclude the
exercise of powers that may exist under other provisions of law, BSee
the last paragraph of the Comment to Section 2591. This was not clear
under prior law. Compare Place v. Trent, 27 Cal. App.3d 526, 530, 103
Cal. Rptr. 841, 843 (1972), with Olson v. United States, 437 F.2d 981,
985 (Ct. Cl1. 1971). As to the compensation of the guardian or conser-
vator and the attorney in connectlon with obtaining court instructioms
on exercise of powers granted under this article, see tue Comments to
Sections 2450 and 2640,

=184~



§ 2600
CROSS5-REFERENCES

Definitions

Conservator, § 2400

Court, § 1418

Guardian, § 2400
Effect of court authorization or approval, § 2103
Guardlan nominated by will, § 2108

16/959
CHAPTER 7. TINVEWTORY AWD ACCOUNTS

Article 1, Definitions and General Prowvisions

§ 2600, Definitions

2600, As used in this chapter, unless the context otherwise re~
quires: '

(a} “"Conservator' means the conservator of the estate.

{b) "Guardian'' means the guardian of the estate.

Comment. Section 2600 is new. If one person is appointed as the

conservator of the persen and estate or as the guardian of the person
and estate, that person has the powers and dutiles under this chapter.

16/962

§ 2601, Wages of ward or comservatee

26dl. {a) Unless cotherwise ordered by the court, if the wafd or
conservatee is at any time during the continuance of the guardianship or
consefvatorship employed: ‘

(1)} The wages or salaries for such employment are not a part of the
VeStaterand the guardian or conservator is not accountable for such wages
or salaries.

‘ (Z)VThe:wages or salaries for such employwent shall be paild to the
ward or cénservétee'and are subject to his or her control to the sane
extent as if the guafdianship or conservatorship did not exist.

(b) Any court order referred to In subdivision (a) is binding upon
the employer only after notice of the order has been received by the
employer.

Corment. Sectior 2601 continues the substance of former Sections
1561 and 19130 but extends the provisions to minors.
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§ 2610
CROSS-REFERENCES

Definitions
Conservator, § 2600
Court, § 1418
Guardian, § 2600
Payment of wages of minor to winor, Civil Code § 212
Personal allowance for ward or conservatee, § 2421
Request for special notice, § 2700
Right of parent to minor child’s earnings, Civil Code §§ 197, 211, 212,
© 5118

16/963

Article 2, Inventory and'Appraisement of Estate

§ 2610, Filing inventory and appraisement

2610. fa) Within three wonths after appointment, or within such
further time as the court for reasonable cause may allow, the guardian
or conservator shall file with the clerk of the court an inventory and
appraisement of the estate, made as of the date of the appointment of
the guardian or conservator. _ . .

. (b) The wuardian or conservator shall take and subscribe to an oath
that the inventory contains a true statement of all of the estate of the
ward or conservatee of which the guardian or conservator has possession
of knowledge. The oath shall be endorsed upon or aﬁnexed‘to the inven-
LOTY. L , _
- {c) The property.déscribed in the inventory shall be appraised in
the manner provided for the inventory and appraisement of estates of

decedents. The guardian or conservator may appralse the assets which an
| executor or administrator could appraise under Section 605.

(d) If there is a conservatorship initiated pursuant to the Lanter-
man—Petris-Short_Act (Part 1 (commencing with Section 5000) of Division
5 of the Welfare and Institutions Code} and no sale of the estate will
gCCur: )

'(lj The inventory and appraisement required by subdivision {(a)
shall be filed within 90 days after appointment of the conservator.

(2) The property described in the inventory shall be appraised by
the conservator and;notwby an Inheritance tax referee.

Coument. Subdivision (a) of Section 2610 continues the substance
of the first sentence of subdivision (a) of former Section 1330 and the
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§ 261l
first sentence of subdivision (a) of former Section 1901. Subdivision
(1) continues the oath requirement of the third sentence of subdivision
(a) of former Section 1550 and the third sentence of former Section
1901, but the subdivision is drawn from Section 604 (estate of dece-
dent). Subdivision (¢) continues the substance of the remainder of the
third sentence and also the fourth sentence of subdivision (a) of former
Section 1550 and the comparable portion of former Section 1901. Sub-
division (d) continues the substance of subdivision (b) of former Sec-
tion 1550 and subdivision (b) of former Section 1501.

CROSS~REFERENCES

Affirwation in lieu of oath, Code Civ. Proc. § 2015.5
Declaration under penalty of perjury, Code Civ. Proc. § 2015.5
Definitions C ‘
Conservator, § 2600
Court, § 1418
" Guardian, § 2600
Inventory and appraisement by
Guardian for particular property, § 2108
Guardian or conservator for nonresident, § 2107
Temporary guardian or conservator, § 2255
Request for special notice, § 2700

16/964

§ 2611. Sending copy to Director of iental Health or Director of
Developmental Services :

2611, If the ward or conservatee is or has been during the guard-
ianship or conservatorship a patient in a state hospital under the
‘jurisdiction of the State Department of riental Health or the State
Department of Developmental Services, the guardian or conservator shall
mail a copy of the inventory and appraisement filed under Section 2610
to the director of the'appropriate department at the director's office
in Sacramento not later than 15 days after the inventory and appraise-
ment is filed with the court. Compliance with this section is not
required if an unrevoked certificate described in subdivision (¢} of
Section 1461 is on file with the court with respect to the ward or
conservatee,

Comment. Section 2611 continues the fifth sentence of former Sec~
tion 1550 and the fifth sentence of former Section 1331. The language
has been revised to make clear that it 1s a copy .of the inventory and
. appraisement filed under Section 2610 that is to be mailed to ‘the
. director, a provision has been added that the mailing be not later than

15 days after the filing, and the last sentence has been added to
conform to Section 1461.
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3 2612
CROSS-KEFERENCES

Definitions
Conservator, § 2600

Court, § 1418

Guardian, § 2600
dailing

Hanmer of, § 1465 )

Personal delivery in lieu of, § 1466

When complete, § 1465

i6/965

§ 2612, ‘Sending copy to county assessor

2612, If a timely request is wmade, the clerk of court :.shall mail
a copy of the inventory and appraisement filed ynder Section 2610 to the

county assessor.

Comment. Section 2612 continues the substance of the second sen-
tence of former Section 1550 and the second sentence of former Section
1901. The language has been revised to permit delivery by mail, See
also Section 1466 (personal delivery in lieu of mailing}.

CROS5-REFERERCES

Definition, court, § 1418
Manner of mailing, § 1465

16/966

§ 2613. Subsequently discovered or acquired property; supplemental
_inventq;y_and appraisement

2613. Whenever any property of the ward or conservatee is dis-
covered that was not included in the inventory, or whenever any other
 property is inherited or acquired by the ward or conservatee (other than
by the actions of the guardian or comservator in the investment and
management, of the estate), the guardian or conservator shall file a sup~
plemental inventory and appraisement for the property so discovered, in-
herited, or acquired, and like proceedings shall be followed with re-
spect thereto as in the case of an original inventory.

Comment. Section 2613 continues the substance of the last sentence
of subdivision ‘(a) of former Sectlien 1550 and the last sentence of sub-
division (a) of former Section 1901. Wages or salary of the ward or
conservatee from émployment during the guardianship or conservatorship

are not part of ‘the estate unless otherwise ordered by the court. See
Section 2601. :
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£ 2614
'CROSS-REFERENCES

Definitions
Conservator, § 2600
Guardian, § 2600
17/017
§ 2614, Objections to appraisals

2614, (a) Within 30 days after the inventory and appraisement is
filed, the guardian or conservator or any creditor or other interested
person may file written objections to any or all appraisals. The clerk
shall set the objections for hearing not less than 15 days after their
filing.

(b) At least 10 days before the hearing, the party filing the
written objections shall mail a notice of the time and place of the
hearing and a copy of the cbjections to all of the followin: (other than
the person filing the objections): ' '

{1) The guardian or conservator.

(2} Relatives of the ward or conservatee within the second degree,

{(3) The inheritance tax referee.

(c) The court shall determine the objections and may fix the true
value of any asset to which objection has been filed. For the purpose
of this subdivision, the court may cause an independent appraisal or
apprailsals to be made by at least one additional appraiser at the ex-
pense of the estate or, if the objecting party is not the guardian or
conservator and the objection is rejected by the court, the court may
assess the cost of any such additional appraisal or appraisals against
the objecting party.

Comment. Section 2614 continues former Section 1901.5 {conserva-
tors) and supersedes former Section 1550.1. The: time: for filing written
objection has been increased from 15 to 30 days to provide sufficlent
time to file objection after receipt of notice pursuant to Section 2611
or 2702, which provide for notice of the filing of the inventory and
appraisement to be given within 15 days after the filing. The former
requirement that notice of hearing and a copy of the objections be
"served" on the persons listed in subdivision (b) has been replaced by

the requirement that such notice and copy be "mailed" to such persons.
"Creditor" has been added to subdivision (a) for clarity.
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§ 2615
CROS5~REFERENCES

Appointment of legal counsel for ward or conservatee, § 1470
Definitions
Conservator, § 2600
Court, § 1418
Guardian, § 2600
Interested person, § 1424
dlailing
iianner of, § 1465
Personal delivery in lieu of, § 1466
When complete, § 1465
Proof of giving of notice, § 1463

17/020

§ 2615. Consequences of failure to file inventory

2615. If a guardian or conservator fails to file any inventory re-
quired by this article within the time prescribed, the guardian or con-
servator is liable for damages for any injury to the -éstate, or te any
interested person, resulting from the failure timely to file the inven-
tory. Any damages awarded pursuant to this section are a charge upon
the bond of the guardian or conservator. If the bond is insufficient,
or if there is no bond, the damages are a charge against the personal
assets of the guardian or conservator.

Comment. Section 2615 contimues the substanceé of a portion of
former Section 1902 and supersedes former Section 1551.

CROSS—~REFEREHCES

Definitions

Conservator, § 2600

Guardian, § 2600

Interested person, § 1424
Liability of guardian or conservator not limited to amount of bond,

§ 554

Hature of surety's liability, § 554
Rewoval of guardian or comservator for failure to file inventory, § 2650

17/021

§ 2616, Examination concerning assets of estate

2616. (a) A petition may be filed under this section by any one or
more of the following:
(1) The guardian or comservator.

{2) The ward or conservatee,.
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§ 2616
{3) A creditor or other interested person, including persons having
dnly an expectancy or prospective interest in the estate.
(b) Tlhe petition may alleye any one or nore of the following:

{1} A nauned person is suspected of having esbezzled, concealed,

" smugpled, or falsely or fraudulently obtained or wrongfully disposed of

any property of the ward or conservatee, -

(2) & named person has in such person'’s possession, or has knowl-
edge of, any instrument in writing belonging to the ward or conservatee.

(3) A named person asserts a claim against the ward or conservatee
or ‘the estate.

{4) The estate asserts a claim a,ainst a named person.

{c) Upon the filing of a petition under this sectlon, the court nmay
cite the nawed person to appear before the court, and the court gnd the
petitioner way exawine the nawed verson under cath upon the matters re-
cited in the petlition. If tihe narned person is not in the county where
letters issued, the examination shall be made under this section but
otherwise the procedure and the rights and duties of the parties shall
be governed by the provisions of Sections 613, 614, and 615.

Coument. Section 26i6 continues the substance of foruer Section
1803 and supersedes the somewhat narrower provisions of former Section
1352, Tue reference to Sectiom 613 in former Sectiom 1903 has been
replaced by a reference to Sections 613, 6l4, and G15. This change is
consistent with the broad general reference found in forrmer Section
1552, | Tie reference to Section 614 is a useful clarification since that
sectlon appears to autnorize the use of written interrogatories as well
as oral examination. Sections 614 and 015 also include provisions re-~
lating to the enforcement of the right of examination. The estate 1s
llable for the necessary expenses of an exanlnee who appears and is
found innocent., Section 613. : :

CROSS-REFERENCES
‘Definitions
Conservator, § 26030
Court, § l4ls
Guardian, § 2690
Interested person, § 1424

Petition must be verified, § 14530 o
Production of conservatee's will or other document 3 2584
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§ 2620
38/451

Article 3. Accounts

§ 2620, Presentation.of account for settlement and allowance

2620, {(a) At the expiration of one year frow the time. of appoint-
ment and thereafter not less frequently than blennially, unless other-
wise ordered by the. court, the guardian or conservator shall present the
account of the guardian or comservator to the court for settlement and
allowance.

{b) The account shall state the period covered by the account and
contain a summary showing all of the following:

{1}). If. the first account, the awount of appraisement; if a subse-

. guent account, the amount.chargeable from the prior account,

(2) The amount of any supplemental appraisement. filed within the

period covered by the account.
© {3) The amount of cash receipts, excluding principal items.:

{#) The gains on sales or other increases in assets, if.any.

(5) The anount of cash disbursements, . excluding principal ilteus.

(6), The losses on sales or other decreases in assets, 1f any.

- (#) The awount of property on hand.

(c) The account shgll'contain itendzed scﬁeduleé éhowing recéipts,
disbursements, transactions, and baiance of property on hand.

(&)_Ihe‘pefitiﬁn?fﬁy épprdﬁal_of'the éctountror a'ﬁeport'accompany—
ing the péﬁitibﬁ shall contain all of the following¥

(1) Descfiptiqné.of all'sales,'pufchases, changes iq'théifdrﬁ of
assets, or othef trénsactions occurring during the peried . of the:account
that are not otherwise readily understandable from the schedules.

(2) Explanations of any unusual items appearing in the account.

{(3) Any additional information required by the court.: -

{e) The petition requesting approval of the account may include
additional requests for authorizatiom, imstruction, approval, or confir-
mation authorized by this division. - 7

{(f) When an acébunt is rendered by-or on behalf of two or more
joint guardians or comservators, the court, im its discretion, may

settle and allow the account upon the verification of any of then.
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§ 2621

Comment. Section 2620 supersedes former Sections 1553 and 1904,
Subdivisions (a} and (f) continue the substance of former Section 1904,
Subdivisions (b}, (c), {(d), and (e) are new. Subdivisions (b), (¢}, and
(d) are drawn from local court rules. Subdivision (e) makes clear that
the petition for approval of the account may include such additional
requests as requests for compensation for services rendered by the
guardian or conservator of the estate, compensation for services ren-
dered by the attormey for the guardian or conservator of the person or
estate, compensation for the guardian or conservator of the person,
monthly personal allowance for the conservatee, nonthly allowance for
the support of the conservatee and the dependents of the conservatee,
periodic payments to the guardian or conservator or attorney, or distri-
bution of excess income to relatives of the conservatee. The courts
generally prefer to determine these kinds of matters when an account is
being settled. See W. Jolnstone & G. Zillgitt California Conservator-
ships §§ 6.8, 6.26, 6.45 (Cal. Cont. Ed, Bar 1963).

CROSS—-REFERENCES

Account must be verified, § 1450
Accounting upon removal of guardian or conservator, § 2653
Appealable orders, § 2750
Appointment of legal counsel for ward or conservatee, § 1470
Compensation of guardian or comservator or attorney, §§ 2640-2643
Definitions
Conservator, § 2600
Court, § 14138
Guardian, % 2600
Effect of court authorization or approval, § 2133
Honresident ward or conservatee, § 2107
Eemoval for failure to render account, § 2650
Review of sales, purchases, and other'tyansactions, § 2625
Cettlement of accounts upon '
Resignation or removal of guardian or comservator, § 2630
Termination of guardianship or conservatorship, § 2630

187302
§ 262]1. HNotice of hearing

2621. Notice of the hearing on the account of the guardian or
conservator shall be given for the peried and in the manner provided in
Chapter 3 (commencing with Section 1460) of Part 1. If notice is
required to be given to the Director of Mental Health or Director of
Develcpmental.Servicés unﬁer Section'iﬁ61, the account shall not be
seftled or alloﬁed unless hotice has been given as provided In Section

1461,

Comment. The first sentence of Sectiorn 2621 is new; the second
sentence is based on portions of former Sectlons 15354 and 1905. TUnless
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§ o622

notice is piven or waived as provided in Section 1461, if‘ the account is
settled without giving notice to the Director of dental Health or the
Director of Developmental Services In the cases where notice is required
under Section 1461, the statute of limitations does not run against any
claim of the State Department of Health or the State Department of De-
velopmental - Services'against the estate for board, care, waintenance, or
transpcrtation of - the ward or conservatee, See Section 1461(d)}.

CROSS-REFERENCES

Definitions
Conservator, § 2600
_Guardian, § 2600 o
Proof of giving of notice, § 1468
Request for special notice of accounts, § 2700

18/303

§ 2622, Obijections to account

2622, The ward or conservatee, any relative or friend of the ward
or conservatee, or any creditor or other interested persdn may file
written objectiORS'under oath to the account of the guardian or conser-
vator, stating the items of the account to which objection is‘maﬁe and
the basis for the objection.

Comment. Section 2622 is new. No comparable provision was con-
tained in the former guardianship or conservatorship statute, but Sec-
tion 2622 appears to codify prior practice. See W, Johnstone & G.
Zillgitt, California Conservatorships § 6.42, at 253 {Cal. Cont. Ed. Bar
1968). : o CE o C '

CROSS- REFERENCES

Appointment of legal counsel for ward or conservatee § 1470

Definitions
Conservator, § 2600 _
Guardian, § 2600 '
Interested person, § 1424 _

Effect of court authorizatlon ar approval § 2103

18/304

§ 2623. Compensation and expenses of puardian or conservator

2623. The guardian or conservator shall be allowed all of the
following: 7

{a) The amount of the reasonable expenses incurred in the exercise
of the powers and the performance of the duties of the guardian or

conservater (1nc1ud1ng, but not limited to, the cost of any surety bond
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§ 2623
furnished, reasonable attorney's fees, and such compensation for serv-
ices rendered by the guardian or conservator of the person as the court
determines is just and reasonable)}. ‘

(b) Such compensation for services rendered by the guardian or
conservator as the court determines is just and reasonable. -

(¢) All reasonable disbursements made before appointment as guard-
ian or conservator.

{d) In the case of termination other than by the death of the ward
or conservatee, all reasonable disbursements made after the termination
of the conservatorship but prior to the discharge of the guardian or
conservator by the court.

{e} In the case of termination by the death of the ward or con-
servatee, all reasonable expenses incurred prior to the discharge of the
guardian or conservator by the court for the custody and conservation of
the estate and its delivery to the executor or administrator of the es~
tate of the deceased ward or comservatee or in uaking other disposition

of the estate as provided for by law.

Comment. Section 2623 continues the substance of subdivision (1)
of former Section 1908 and supersedes the first paragraph of former
Section 1356. The reference to the cost of a surety bond in subdivision
(a) continues a provision found in the first portion of former Section
1908 and supersedes the similar provisions of former Section 1556.5.

The reference to '"such compensation for services rendered by the guard-
ian or conservator of the person as the court determines is just and
reasonable” has been added in subdivision {a) in accord with prior
practice. See the Comment to Section 2620. The amount incurred in the
performance of the duties of the guardian or comservator includes, for
example, amounts paid for support, maintenance, or education of the ward
or conservatee and of persons legally entitled to support, maintenance
or education from the ward or conservatee, See Section 2420(c)}. See
also Sections 2430-2431 (payment of debts). o

CROSS-REFERERCES

Appealable orders, § 2750
Definitions
Conservator, § 2600
Court, § 1418
Guardian, § 2600 )
Independent exercise of powers, § 2591
Wonprofit charitable corporation as guardian or conservator, limitation
on compensation for corporation and attorney, % 2104
Order authorizing periodic paynments of compensation to guardian, con-
servator, or attorney, § 2043
Order fixing compensation for guardian, conservator, or attorney, §§ 2640-
2642
Request for special notice, § 270045



§ 2624
187305
§ 2624. Investment of funds

2624. Upon each accounting, the guardian or conservator shall show
that, during the period covered by théuaccount,'oll cash has besn kept
invested in interest bearlng accounts or investments authorized by law
except for such amounts of cash as are reasonahly necessary for the

orderly adwinistration of the estate,
‘Comment. Sectlon 2624 continues former Sections 1556.3 and 1912,

CROSS—-REFEREKCES

Definitions
Conservator, § 2600
Guardian, § 2600

405/589

§ 2625 Review of sales purchases and other transactions

- 2625, Any sale or purchase of property or other transactlon not
prev1ously authorized, approved or confirmed by the court is subject to
review by the court upon the next succeeding accounting of the guardian
or conservator.occurring after the transaction. Upor such accouucting
and rcview,ithe court may hold the guardian or conservator liable for-
any violation of duties in connection with the sale, purchase or other
-transaection. Hothing in this section shall be construed to affect the

vaiidityvof,any sale or purchase or other”trqnsactlon‘

- Comment. Section 2625 rnsenerallzes the substance of former Sections
1519 and 1862 (accounting and review of sales or purcnases of property).

Section 2620 requires disclosure of transactions occurring during
the period covered by the account: Subdivision (c) requlres that the
account contain an itemized schedule showing the transactions, and sub-
division (d)(l) requires a description of all sales, purchases, changes
in the form of assets, or other tramsactions that are not readily under-
standable from the schedules. If the transactions have been previcusly
authorized, approved, or confirmed by the court, they need not again be
reviewed under Section 2625. See Section 2103 (effect of court authori-
zation, approval, or confirmation). However, other transactions-—those
that did not require court authorization and those that required but
were made without court authorization--are subject to review under Sec~
tion 2625 at the time of the accounting. :

The fact that a particular transaction is one that required prior
court authorization which was not obtained does not preclude the court
from approving and confirming the transaction at the time of the ac-
counting or on a petition for approval and confirmation under Section
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2403. See Place v. Trent, 27 Cal. App.3d 526, 103 Cal. Rptr. 841 (1972).
However, if the transaction 1s one that required court authorization
which was not obtained, the guardian or couservator should be prepared
to give the same justification for the transaction at the time it is
reviewed under Section 2625 that would have been required had authoriza-
tion been sought before the transaction was made, and the guardiam or
conservator runs the risk that the court will not approve and confirm
the transaction at the time of the accounting. A guardian or conserva-
tor may be surcharged for improper payments or other wrongful acts or
omissions that cause pecuniary damage to the estate. OSee discussion in
W. Johnstone & G. Zillgict, Califormia Conservatorships § 6.43, at 253
{Cal. Cont. Ed. Bar 1968)., Wewvertheless, unless the court determines
that the transaction in question was improper because the guardian or
conservator failed to use ordinary care and diligence (Section 2401) or
for some other reason, the court should approve and confirm the transac-
tion in comnection with its review of the current account. On the other
hand, if the court determines, for example, that there was a loss from
the failure to use ordinary care and diligence as the court views that
requirement as applied toc the particular transaction when it is reviewed
at the time of the accounting, the court may surcharge the guardian or
conservator. Cf. Estate of Hilde, 112 Cal. App.2d 189, 246 P.2d 79
(1952) (administrator surcharged where estate property sold below ap-
praised value without required court aunthorization}.

CROS5~REFERENCES

Appealable orders, § 2750
Definitions
Conservator, § 2600
Court, § 1418
Guardian, § 2600
Review of periodic payments of compensation to guardian, conservator,
or attorney, § 2432

18/307

§ 2626. Termination of proceedihg upon exhaustion of estate

2626, If it appears upon the settlement of any account that the
estate has been entirely exhausted through expenditures or disbursements
which are approved by the court, the court, upon settlement of the
account, shall order the proceeding terminated and the guardian or
conservator forthwith discharged unless the court determines that there
is reason to continue the proceeding.

Comment. Section 2626 continues former Sections 1559 and 1909,
except that the authority for the court to continue the proceeding is
new. Thus, for example, if it appears that the guardianship or con-
servatorship estate will be replenished by receiving new assets from

some source, this section does not require termination of the proceed-
ing.
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CROSS5-REFERENCES

Appealable orders, § 2750
Continuing jurlsdlction of court to settle accounts, § 2630
 Definitions '
"' Conservator, § 2600
Court, § 1418
Guardian, § 2600
Effect of court authorization or approval, § 2103
Limitation of action against surety on bond, § 2334
Request for special notice, § 2700
Termination of proceeding on transfer of all assets out of state, § 2808

18/308

§ 2627. Settlement of accounts and release by ward; discharge of
guardian
2627, (a) After a ward has reached majority, the ward way settle

accounts with the guardian and give the puardian a release whichrié:
valid if obtained fairly and without undue influence.

| (b} Except as otherwise provided by this code, a cuardian is not
entitled to a dischafge until one year after the ward has attained

majority.

Comment. Subdivision (a) of Section 2627 continues the substance
of former Section 1592. Subdivision (b) continues the,substance'of faor-
mer Section 1593,

The former guardian has the burden of showing that a release given
by the ward pursuant to subdivision (a) is just and fair. Smlph V.
Fidelity & Deposit Co,, 130 Cal. App 45, 56-57, 1% P.2d 1018, 1023
(1933). Such a release does not operate to dlscharge the guardian,
however, since the discharge must be granted by the court. See Cupp,
McCarroll, & icClanahan, Guardianship of .[inors, in 1 California Family
Lawyer § 16.75, at 661 (Cal. Cont. Ed. Bar 1962)., See alsc Section 2630
(ward's majority does not cause court to lose jurisdiction to, settle
accounts)

CROSS~-REFERERCES

appéalable orders, § 2730
Appointment of legal counsel for ward or conservatee, § 1470

- Definitions

Court, § 1418

Guardian, § 2600
Effect of court authorizatign or approval, § 2103
Request for spe01a1 notice, § 2?00
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§ 2630
18/311

Article 4. Accounts on Termination of Relationship

§ 2630. Contipuing jurisdiction of court

2630. The termination of the relationship of guardian and ward or
conservator and conservatee by the death of either, by the ward attain-
ing majority, by the determination of the court that the guardianship or
conservatorship is no longer necessary, by the removal or resignation of
the guardian or conservator, or for any other reason, does not cause the
court to lose jurisdiction.of the proceeding for the purpose of settling
the accounts of the guardian or comservator or for any other purpose -
incident to the enforcement of the judguents and orders of the court
upon such accounts or upon the terwination of the relationship.

Comment, Section 2630 continues the substance of the first sen-
tence of former Section 1555 and the first sentence of former Section
1907. The last portion of the first sentence of former Section 1907 is
continued in Section 2630 and is made applicable to guardianships. The
reference to the removal or resignation of the guardian or censervator
is new,

CROSS-REFERENCES

Appealable orders, § 2750
Appointment of legal counsel for ward or conservatee, § 1470
Definitions

Conservator, § 2600

Court, § 1418

Guardian, § 2600

18/312

§ 2631. Death of ward or conservatee; disposition of assets

2631. (a) Upon the dsath of the ward or conservatee, the guardian
or conservator may centract for and pay a reasonable sum for the ex-
penses of the last illness and the funeral of the deceased ward or
conservatee, or may pay the unpaid expenses of such last illness and
funeral, in full or in part, to the extent reasonable, from any assets
of the deceased ward or conservatee, other than real property or any
interest therein, which are under the control of the guardian or conser-

vator.

{b} When a claim for such expenses is presented to the guardian or
conservator, the guardian or conservator shall endorse thereon an allow-
ance or rejection, with the date thereof. If the claim is allowed, it
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§ 2632
shall be presented to the court and the court shall in like wanner
endorse thereon an allowance or rejection. TIf the claim is approved by
the court, the claim shall be filed with the clerk within 30 days there-
after,

{c) After payment of such expenses, the guardian or conservator may
transfer any remaining assets in accordance with and subject to the pro-
visilons of Section 630. - The value of the property of the deceased ward
or conservatee, for the purpose of ascertaining the right to transfer
under. Section 630, shall be determined after the deduction of the ex-
penses . so paid,

Comment. Section 2631 continues the substance of former Sections
1560 and 1911, ‘If -the guardian or conservator pays expenses from assets
of the ward or conservatee which are the subject of a specific gift by
will, the gift is not thereby adeemed, and the rules of abatement set
forth in Sections 750-753 apply. See Estate of Mason, 62 Cal.2d 213,
397 P.2d 1005, 42 Cal. Bptr. 13 (1965). :

CROSS-REFERENCES

Appealable orders, § 2750
Care of estate after death of ward or conservatee, § 2467
Definitions

Conservator, & 2600

Court, § 1418

Guardian, § 2600
Digposition of estate by public guardian, Welf. & Inst. Code § 8012
Termination of conservatorship on death of conservatee, § 1860 -
Termination of guardianship on death of ward, § 1600 ”

18/313

§ 2632. Account of dead or incompetent guardian or comnservator

2632, (a) If the guardian or conservator dies or becomes incom—
petent, the account may be presented by:

{1) The executor or administrator of the deceased guardian or
conservator,
.+ {2} .The..conservator of the estate of the incompetent guardian or
conservator:,

{b) Upon. petition of the successor of the deceased or incompetent
guardian or conservator, the court shall compel such executor or admin-

istrator or the conservator of the estate of the incompetent guardian or

=200~



§ 2640

conservator to render the account and shall settle the account as in
other cases.

{c) If the guardian or conservator dies and ﬁhere is no executor or
administrator, or if the guardianlor conservator becomes incompetent and
has no conservatoyr of the estate, or if the guardian or conservafor ab-
sconds, the court may compsl the attorney for the deceased, incowmpetent,
or absconding guardian or conservator or the attorney of record in the
guardianship or conservatorship proceeding fq render an account of the
guardianship or conservatorship to the extent that information or rec-
ords are available to the attorney. The account of the attorney need
not be verified. A fee shall be allowed to the attorney by, the court
for this extraordimary service,

Comment., Section 2632 continues all of forwer Section 1555 except
the first sentence (continued in Section 2630} and all of foruer Section
1907 except the first sentence (continued in Section 2630) and the last
paragraph (continued in Section 2104).

‘CROSS-REFERENCES

Appealable ogrders, :§ 2750
Definitions
Conservator, § 2600
Court, § 1418
Guardian, § 2600
Joint guardians or conservators, § 2105
Nonprofit charitable corporation as guardilan or conservator, limitation
on fee or attorney, § 2104
Removal of guardian or conservator in case of incapacity, §§ 2650,
2653

38/453

CHAPTER 8. COMPENSATION OF GUARDIAN, CONSERVATOR,
AND ATTORNEY

§ 2640, Petition by guardian or conservﬁfét of estate

2640, (a) At any time after the: filing of the inventory and
appraisement, but not before the expiration of three months from the
issuance of letters, the guardian or conservator of the estate may
petition the court for an order fixing and allowing compensation to any
one or more of the following:

{1} The guardian or conservator of the estate for services rendered

in that capacity to that time.
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§ 2640
{2) The guardian or conservator of the rerson for services rendered
in that capacity to that time. ‘
(3) The attorney fof services rendered by the attorney to the
guardiaq:pr conservator of_thé person or estate or both.
_ (b} Wotice of the hearing shall be given for tﬂe pericd and in the
- manner provided in Chapter 3 (ﬁommencing with Sectidn 1460) of Part 1.
(c) Upon ﬁhe hearing, the court shall make an order ailowing (1)
su;h compensation as the coﬁrt deterumines is just and reasonable to the
guag@ian 6r génservator_qf the estate for services rendereé in that
_capaé;ty or to the guardian br conservator of the person fof serﬁices
rendered in that capaecity, or to both, and (2) such compensation és the
court determines is reasonable to the attorney for serﬁices feﬁdered to
_tﬁeigua:dian or conservator of the person or estate or both. The

compensation so allowed shall thereupon be charged to thé estate.

Comment. Section 2640 is based on former Section 1556 (second
paragraph). The court may also authorize periodic payments on account
to the guardian or comservator or attorney. See Section 2643.

The matter of compensation for services of the guardian or conser~-
vator and the attornmey in connection with obtaining instructions from
the court is left to the discretion of the court. The court has discre-
tion, for example, whether to allow compensation where instructions are
sought concerning (1} a transaction that does not require court authori-
zation or (2) a transaction covered by a previously made order granting
authority for independent exercise of powers. See, e.p., Sections 2450
{right to petition for imstructions concerning exercise of estate man-
agement powers); 2595 (right to petition for imstructions where order
granting authority for independent exercise of powers made). See also
the Comment to Section 2450,

If the guardian or conservator of the estate fails or refuses to
petition under Section 2640 for an order fixing the compensation of the
guardian or conservator of the person or the attorney, the guardian or
conservator of the person or the attorney may petition for the order.
See Sectioms 2641 (guardian or conservator of person) and 2642 {attor-
ney}. As to cpmpensatibn of the guardian or conservator of the person,
see the Commént to Section 2641. o
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s 2641
CROSS-REFEREWCES

Appealable orders, § 2750

Appointwent of legal counsel for ward or comservatee, § 1470

Clerk sets petition for hearing, § 1451

Contingent fee contract with attorney, 3§ 2644

Definition, court, § 1418 7

Fee for attorney rendering account for dead or incompetent guardiam or
conservator, § 2632

Independent exerclse of powers, § 2591

nonprofit charitable corporation as guardian or conservator, limit om
compensation and on fee allowed attorney, § 2104

Petition must be verified, § 1450

Proof of giving of notice, § 1468

Request for special notice, § 2700

31/784

r

§ 264l. Petition by guardian or conservator of person

2641. ({(a) At any time permitted by Section 2640 and upon the
notice therein prescribed; the guardian or comservator of the person may
petition the court for an order fixzing and allowing compensation fbr
services rendered to that time in such capacity.

{b) Upon the heariﬁg, the court shall make an order allowing such
compensation as the court determines just and reasonable to the puardian
or conservator of the person for services rendered. The compensation

allowed shall thereupon be charged against the estate.

Coument. Section 2641 is new. The section is coaparable to

Section 2642 and is in accord with prior practice. See W. Johnstone &

G. Zillgitt, California Comservatorships § 6.26, at 244 (Cal. Cont. Ed.

Bar 1968) ("The conservator of the person does not account to the court. . . .
tlis petition for fees for his services may be part of the account-of the
conservator of the estate or he may file a separate petition for fees.').

As under prior practice, the court has discretion whether to allow. the
guardian or conservator of the person compensations since allowance of
compensation is required only where it is "just" to allow compensation.

CROS5~REFERENCES

Accounting, compensation for guardian of persom, § 2623

Appealable orders, § 2730

Appointment of legal counsel for ward or conservatee, § 1470

Clerk sets petition for hearing, § 1451

Definitions, court, § 1418

Wonprofit charitable corporation as guardian or conservator, limit on
compensation, § 2104

Periodic payment of compensation, §. 2643

Petition wust be verified, § 1450

Froof of giving of notice, § 1468

Request for special notice, § 2700
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§ 2642
18/310
§ 2642. Petition by attorney

2642. (a) At any time permitted by Section 2640 and upon the
notice thereln prescribed, an aftorney who has rendered legal services
to- the guardian or conservator of tiae person or‘estate'pr both, includ-
ing services rendered under Section 2632, may petiti§n the.c6urt for an
order fixing and allowing compensation for such services rendbréd Eo
that time. - L

(b) Upon the hearing, the court shall make an order allowing such
compensation as the court determines reasonable to the attorney for
services rendered to the guardian or conservator. The compensation so

allowed shall thereupon be’ charged against the estate.

‘Comment. Section 2642 is based on former Section 1556.1 {(guardian-
ships) and applies to both guardianships and conservatorships. The
former law applicable to. conservatorships was unclear. TForwmer Section
1908 did not expressly provide for a direct petltlon by the attorney in
case of conservatorships but -referred to attomrmey's fees which may be
included in the conservator's account. Arguably, former Section 1702
‘authorized a direct petition by the attorney in the case of a conserva-
torship. Direct petition by the attorney is provided for in probate
~estate procedure. See Section 911. See also discussion.in Comment to
" Section 2640.

CROSS- REFhREwCES

Accountlng, allowance for attorney's fees, § 2623
. Appealable orders, § 2750 oo
,‘:App01ntment of legal counsel for ward or conservatee § 1470
- Clerk sets petition for hearing, § 1451 o
vContlngent fee contracts, § 2644 S
Definition, court, § 1418 - TR
Fee for attorney rendering account for dead or anompetent guardlan or
. congervator, § 2632 s . o
Nonprofit charitable corporation as guardian or conservator 1im1t on
fee for attorney, § 2104 .
Periodic payments of compensatlon, G 2643
Petition must be verified, § 1450
Proof of giving of notice, § 1468
Request for special notice, § 2700

ééaéﬁ |

§ 26473. Order authorizing periodic payments of compeasation to guard-
ian or conservator or attorney v

2643, (a) On petition by the guardian op!;onsérvétnr of. the '

person or estate or both, the court may by order authorize periodic
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‘ § 2643
paymeﬁts ont account to any one or wore of the following persons for the
services rendered by such person during the period covered by each
payment: S

(1) The guardian of the person.

(2) The guardian of the estate.

(3} The counservator of the persen.

(4) The conservator of the estate.

£5) The:attorney for the guardian or conservator of the person or
estate or both.

{b) Hotice of the hearing on the petition shall be given for the
period and in the maanner provided in Chapter 3 (commencing with Section
1450) of Parc 1.

{c¢) The petition shall describe the services to be rendgred‘on a
- periecdic basis and the reason‘why authority to make periodic payments is
requested. In fixing the amount of the periodic payment, the‘court
shall take into account the services to be rendered on a periodic basis
and the reasonable value of such services., The guardian or conservator
of the estate may make the periodic payments authorized by the order
only if the services described in the petition are actually rendered.
The payments made pursuant to the order are subject”to review by the
court upon the next succeeding accountlng of the guardlan or conservator
of the estate to determine that the serv1ces were actually rendered and
that the amocunt paid on account was not unreasonable, and the tourt
shall make an appropriate order if the court determines that the amount
paid on account was either excessive or inadequate in view of the serv-
ices actually rendered. )

. LComment. Section 2643 is new and permits the court, for example,
to authorize the guardian or comservator of the estate to nake a payment

etach month on account toc the attorney for services rendered durlng the
inmediately preceding month.

An order under Section 2643 may be partlcularly useful in the case
‘of ‘a large estate where there way be tax advantages arising from waking
-periodic payments of compensation. Where the guardian or conservator of
the person 1s compensated, periodic payments wmay be desired if the
guardian or conservator needs to be compensated on a regular basis.
Periodic payments also avoid a number of problems tnat exist when pay-
ment is delayed until the time of the accounting of the guardilan or.
conservator. The periodic payment provides funds to cover overhead
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§ 2644

expenses the attorney has paid in conmection with providing the services
during the period covered by the payment. Perlodic pavments avoid the
difficult problem of determining the value of the loss of use of woney
caused by delay in payment and protect against wvariatioms in the value
of money which may be significant in a period of double digit inflation.
Where services are rendered on a periodic basis, Section 2643 provides a
means to deal with these problems without thé need to make frequent
accountings werely to permit payment of accrued compensation to the
guardian or conservator or attorney.
The periodic payments are "on account.” The actual compensation

will be determined at the time the court reviews the account of the
 guardian or conservator. At that time, the paywents are subject to
review by the court in light of the services actually rendered. If the
_total of the periodic payments is inadequate to vreflect the just and
reasonable compensation to the guardian or conservator or reasonable
-attorney fees, the court should make an order allowing additional
compensation or fees for the services actually rendered. 1If .the amount
pald is unreasonably high in view of the services actually rendered, the
court should make an appropriate order. Such an order might be ome that
Tequires the guardian or conservator to credit the excess paid against
the gmount to be pald for future servlces.

CROSS5-REFLRENCES

Appealable orders, § 2750

Clerk sets petition for hearing, § 1451

Compensation. and expenses of guardian or conservator, § 2623

Definitiom, court, § 1418

Independent exercise of powers, § 2591(g)

Neonprofit charitable corporation as guardian or conservator, 1im1t on
compensation and on fee of attormey, § 2104

Petition must be verified, § 1450

Proof of giving of notice, § 1463

Request for specilal motice, vy 2700

38/671

§ 2644, Contingent fee contract with attorney

2644,  (a) Wnen it is to the advantaze, benefit, and best interest
of .the ward or conservatee or the estate, the guardian or conservator of
the estate after authorization by order of the court mnay écntract in
advance of the rendering of the services with an attornny for a contin-
gent fee for the attorney' s services in representing the ward or conser-
%aﬁee or. the estate in conmection with a wmatter that is of a type that
is customarlly the subject of a contlngent fee contract _

(b) To obtaln an orqer under this section, the guardian or conser-—
vator shall file a petition showing the advantage to the wa;d quqpnser—

vatee or the estate of the proposed contingent fee contract. A copy of
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& 2650
the proposed contingent fee contract shall be attached to the petitiom.
(c¢) Notice of the hearing om the petition shall be given for the
period and in the manner -provided in Chapter 3 (commencing with Section

1460} of Part 1.

Comment. Section 2644 is new. The section makes clear that tne
guardian or conservator, with prior court authorization, aay make a
contingent fee contract with an attorney in advance of the rendering of
the services.

CROSS5~-REFERENCES

Appealable orders, § 2730

Clerk sets petition for hearing, § 1451

Court approval of minor's contract for attorney’s fees, § 3302
Definition, court, § 1418 B
Indepedent exercise of powers, § 2591

Petition must be verified, § 1450

Proof of giving of notice, § 1468

Request for special notice, § 2700

18/314
CHAPTER 9. REMOVAL OR RESIGNATIOW

Artdcle 1. Bemoval of Guardian or Conservatér

§ 2650. Causes for rembval

2650, A guardian or conservator may be removed for any of the
following causes: '

(a} Failure to use ordinary care and diligence in the management of
the estate.

(b) Failure to file an inventory or to render an account within the
time allowed by law or by court order.

{(c) Continued failure to perform duties,

{(d) Incapacity to perform duties suitably.

(e) Gross immorality or conviction of a felony.

(f) Having an interest adverse to the faithful performance of
duties.

{(g) In the case of a guardian of the person or a conservator of the
person, failure to comply with the provisions of Section 2356 (invelun-
tary civil mental health treatment).

(h} In the case of a gonardian of the estate or a conservator of the

estate, insolvency or bankruptey of the zuardian or conservator.
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§ 2651
(1) In any other case in which the eourt in its discretion deter-
mines that removal is in the best interésts of the ward or comnservatee;
but, in considering the best interests of the ward, if the.guardian was
nominated under Section 1500 or 1501, the court shall take that fact

into consideration.

‘Comment., Section 2650 continues the substance of the portions of
former Sections 1580 and 1951 enumerating the causes for removal of a
guardian or conservator with several exceptions. The procedure for re-
moval is specified in Sections 2651-2653. The provisions for removal of
a guardian when it is "no longer necessary that the ward should be under
guardianship" and for removal of a conservator when the conservatorship
is "no longer required" are not continued. In such cases, termination
of the guardianship or conservatorship is the appropriate remedy, and
not removal. See Sections 1601 (guardianship) and 1863 (conservator-
ship). The provision for removal of a guardian or conservator for’
failure to use ordinary care and diligence supersedes the former provi-
sion for rewmoval for waste, mismanagement of the estate, or abuse of the
trust. The duty to use ordinary care and diligence is imposed by Sec-
tion 2401.

The reference in forwer Section 1580 to a guardian appointed by
will or by deed has been revised to refer to nomination of a guardian
since a nomination -concept has been substituted for the former appoint-
ment scheme, _ .

Former Sections 1580 (removal of guardian) and 1951 (removal of
conservator) provided that such removal could be ordered after netice
and hearing substantially as provided in former Section 1755, which
related to termination of a.consetrvatorship. The relevant portions of
former Section 1755 have been superseded by Sections 1861-1863 (termina-
tion of conservatorship), and by Sections 2651-2653, whlch pr0v1de the
.procedure for removal of a guardian or conservator.

CROS5-REFERENCES

Definition, court, § 1418

Removal for failure to . : :
Account under Uniform Veterans' Guardianship Act, § 2909
Furnish sufficient or additional surety, § 2334
Produce conservatee for. court investigator, § 1853 .

Temporary guardian or conservator, § 2258

18/315

§ 2651, Petition for rewoval

2651. -.The ward or conservatee, or any relative or friend of the
ward or conservatee, or any interested person may apply by petition to
the court to have the guardian or conservator removed. The petition

shall state facts showing cause for removal.
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§ 2652
Comment, Section 2651 is comparable to Section 1861 (termination
of conservatorship).
CROSS-REFERENCES

Appointient of legal counsel for ward or conservatee, §§ 1470-1472
Definitions

Court, § 1413

Interested person, § 1424
Petition must be verified, § 1450

18/310%
§ 2652. HNotice of hearing

2652. (a) At least 15 days before the hearing, a copy of the
petition and a notice of the time and place of hearing shall be mailed
to the following persons {other than the petitioner):

(1} In the case ofla guardianship, to the persons specified in-
Section 1511.

(2) In the case of a conservatorship, to the conservatee and to the
persons specified in Ssction 1822.

(b} At least 15 days before the hearing, a copy of the petition and
a notice of the time and place of hearing shall be servaed on the guard-
ian or conservator in the manner provided in Section 415.10 or 415.30 of
the Code of Civil Procedure or in such mamner as the court may order.
1f the guardian or conservator cannot with reasonable diligence be so
served, the court way dispense with service.

Comment. Section 2652 is comparable to Section 1862 (termination
of conservatorship). The court has authority under Section 2634 to
suspend the powers of the guardian or conservator pending notice and
hearing.

CROSS—-REFERENCES

Clerk sets petition for hearing, § 1451
Hailing
Manner of, § 1465
Personal delivery in lieu of, & 1466
When complete, & 1465
Proof of giving of notice, § 1468
Request for special notice, § 2700
When service by mail deemed complete, § 1467
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8 2653
18/317
§ 2653, hiearing and judguent

2653, (a) The guardian or cénservator, the ward or conservatee,
any relative or friend of the ward or conservatee, and any interested
person, way appear at the hearing and support or oppose the petition,

() If the court determines that cause for removal of thé‘guardian
Oor conservator exists, the court shall revoke the letters of guardian-
shiﬁ'cf conservatorship and shall enter judgment accordingly and, in the
case of a guardianship or conservatorship of the estate,.éhall'ordér the
guardian or conservator to file an accounting and to surrender the

estate to the person legally entitled thereto.

Comment. Section 2653 is comparable to the second sentence of
subdivisfon (a) of Section 1863 (termination of conservatorship). There
is mo right to jury trial in removal proceedings. See Section 1452.
Subdivision (b} 1s based in part on the first sentence of former Section
1581, The court contlnues to have jurisdiction for the purpose of the
guardian's or conservator's account despite the removal, See Section
2630. As to the account of an incompetent or abscondlng guardlan or
conservator, see Section 2632, '

| CROSS-REFERENCES

sppealable orders, § 2750 7
Appointment of counsel to represent ward or conservatee, §§ 1470-1472
Appointuent to fill vacancy, § 2110 . :
Definitions
Court, § 1418
Interested person, § 1424
evoking letters for failure to furnlsh additional or. Sufflcient‘surety,
§ 2334

274407

§ 2654. Surrender of estate and suspension of powers pending hearing

2654. {(a) Whenever it appears that. the ward or conservatee or. the
estate way suffer loss or injury during the time required for nopice and
hearing under this article, the court, on its own motion or on. petition,
may do either or both of the following: ‘

{1) Suspend the powers of the guardian or conservator pending -
notice and hearing to suca extent as the court deems mecessary,

{2) Compel the guardian or conservator to surrender the estate to a

custodian designated by the court,
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§ 2660

(b) If the court suspends powers of the guardian or conservator
under subdivision (a}, the court wmay appoint a temporary guardian or
conservator to exefcise those powers until the powers are resteored to
the guardian or conservator or a new guardian or conservator 1s -appoint-
ed.

Comment. Subdivision (a) of Section 2654 continues the substance
of former Section 1952 and supersedes a portion of former Section 1581,
Subdivision (b) is new,

CROSS-REFERENCES

Definition, court, § 1418

Petition must be verified, § 1450

Request for special notice, y 2700

Suspension of powers when petition for further surety or for bond
filed, § 2334

38/456

Article 2. Resignation of Guardian or Conservator

§ 2660, DResignation of guardian or conservator

2660. A gﬁardian or conservator way at any time file with the
court a petition tendering the resignation of the guardian or conserva-
tor. The court may allow such resignation when it appears proper, to
take effect at such time as the court may fix, and méy make any order as
may be necessary to deai with the guardianship or conservatorship during
the period prior teo the appointment of a new guardian or conservator and

the gsettlement of the accounts of the resigning guardian or conservator.

Comment. Section 2660 is drawn in part from Section 1125.1 (resig-
nation of trustee) and supersedes former Section 1953 and the first
portion of former Sectiom 1582. Sectlon 2660 continues the substance of
former Section 1953 except that the resignation takes effect at ‘such
time as the court may fix rather than upon settlement of the accounts of
the guardian or conservator., The court may appoiﬁt a successor to the
resigning guardian or conservator after notice and hearing. See Section
2110, The court may appoint a temporary guardian or conservator if
necessary. The court continues to have jurisdiction for the purpose of
the guardian's and conservator's account despite the resignatlion. See
Section 2630.

CROSS-REFERENCES

Definition, court, § 1418

Joint guardians or conservators, § 2105

Petition nust be verified, § 14530

Temporary guardian or conservator, resignation, § 2258
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§ 2700
38/457
' CHAPTER 10. REQUESTS FOR SPECIAL NOTICE

§ 2?00 Request for special notice

12700. {(a) At any tlme after the issuance of letters of guardian-
ship or conservatorship, the ward if over 14 years of age or the conser-
vatee, any relative or creditor of the ward or ccnséfvatee,:dr any other
intefested perscn, in pérson or By attorney, may file with the clerk of
the court a written request for special notice of the filing or com~
mencing of any one or more or all cf the following: ‘

(1) Petitions to direct, authorize, approve, or conflrm,the sale,
lease, encumbrance, conveyance, Qr exchange of property. '

{23 Petitions for transfer of the proceeding to another county.

(?) Inventory and appraisement of the estate, including any supple-
mentél‘iﬁventory and appraisement.

{4} Accounts of'che gﬁardian or conservator.

(5) Petitions for the authorization ‘to commence an éction-for the
partition of property. o

(6) Petitions for allowances of ény natire payable from the estate
of the ward or conservatee.

(7) Petitioms for the investment of funds of the estate or for the
purchase of real property.’ -

(8) Petitions for the removal, suspenslon9 or diécharge of the
" guardian or conservator. . '

(9) Proceedings for the final termination of the guardianshlp or
conservatorshlp proceedlngs. ‘
- (10) Petitlons to direct or allow payment of a debt or elaim oxr to
fix, direct, authorize, or allow payment of attorney's fee,
. (11) Pétitions to fix diréct, authorize, or allow payment of the
compensation or expenses of a guardian OT comservator.
- (12) Petitions to direct,. authorlze, approve, or modify payments
for the support, maintenance, or education of the ward or conservatee or
a person legally entitled to support, maintenance, or education from the

ward or conservatee,
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§ 2700

{13) Petitions filed pursuant to Section 2423 (payment of surplus
income to relatives of conservatee)} or Article 10 (commencing with Sec-
tion 2580) of Chapter & (substituted judgment).

{14) Petitions filed pursuant to Section 2359 or Section 2403
{authorization, instruction, dpproval, or confirmation by court).

(15) Petitions filed pursuant ito Article Pl {commencing with
Section 2590} of Chapter 5 {(independent exercise of powers).

(16) Petitions filed under Section 2520 (conveyance or transfer of
property claimed to belong to ward or conservatee or other person).

(17) Petitions filed pursuant Lo Article 5 (commencing with Section
2500} of Chapter & (ccupromise of claims and actions or extension,
renewal, or modification of obligations).

(18) Petitions to iix the residence and domicile of the ward or
conservatee at a place not within this state.

{19) Petitions to remove property to another jurisdictiom.

(b} Tne request for special notice shall be so entitled and shall
set forth the name of the person and the address to which notices shall
be sent. If the request is for all of the matters referred to in subdi-
vision (a), the request may refer generally to the provisions of this
section. '

(c) A copy of the request shall be served on the guardian or
conservator or on the attorney for the pguardian or conservator.

"{d) The origirnal of the request when filed with the clérk shall be
accompanied by a written admission or proof of service, .

Comment, Subdivisions {a), (c), and (d) of Section 2700 continue
the substance of former Sections 1500 and 2002, with the addition of
express provision for specicl notice of the matters listed in paragraph
(3) and paragraphs {10)--{17} of subdivision (b}. Subdivision (a} in its
- fdrst clause is based on former Section 2002, but the balance is derived
from former Section 1600. The provision in paragraph (7) of subdivision
{(a) for special nocice of petitions for the purchase of real property is
drawvn from the third sentence of former Section 1557.1.

Paragraphs (10), (11), and (12} of subdivision (a) are specific
provisions that are included within tne broad scope of paragraph (6) of
that subdivision buet are included to make clear that special notice may
be requested of petirions described in those parapgraphs. The inclusion

of the specific paragrzphs does not limit the broad scope of paragraph

{6).
The first sentence of subdivision (b) continues the substance of
the first sentence of formex Section 2303 and supersedes that sentence
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and the first clause of the first sentence of Sectioen 1601. The second
sentence of subdivision (b} is new but continues existing practice. See
W, Johnstone & G, Zillgitt, California Conservatorships § 2.10, at 31
{Cal. Cont. Ed. Bar 1968).

If a petition is one listed in Section 2700 and special notice of
the petition is requested, special notice nust be given under this
chapter even though the particular provision under which the petition is
filed permits an ex parte petition. See, e.g., Section 2463 (authoriza-
tion to commence partition action). However, if the action can be taken
without court authorization, no notice is required. See also the
Comment to Section 2702 relating to the sale of perlshable property and
certain other property.

The ward, if over 14 years of age, or conservatee may request
special notice under Section 2700 and wmust be given such notice if re-
quested, whether or not the court has dispensed with notice to the ward
or conservatee under Section 1460,

CROSS-REFERENCES

Appointment of counsel for ward or conservatee, 5% 1470-1472
Definitions

Court, § 1418

Interested person, § 1424

277411

§ 2701. iodification or withdrawal of request: new request

~-2701,  {(a} A request for special notice may be modified or witn-
drawn in the same manner as provided for the making of the initial
request and is deemed to be withdrawn at a date three years from the
date it was filed.

(b) A new request for special notice may be served and filed at any
time as providéd in the case of an initial reguest.

Comment. Section 2701 continues the substance of the second,
third, and fourth sentences of former Section 2003, except that the re-
quest for special ndtice is deemed withdrawn three years from the date
"1t was filed, rather than three years from the date it was served as

under former law. The former guardianship statute contained no express
‘provision comparable to Section 2701.

27/412

§ 2702, Petitioner required to give requested special notice

2702,  In any case to which a request for special notice applies,
the party filing the petition, report, or account, or comuencing the
proceeding, shall give written notice of the filing or commencement,

together with the time and place set for the hearing thereon, by mailing
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the notice to the person named in the request at the address set forth
in the request, or by causing the notice to be personally delivered to
such person, at least 15 days before the time set for the hearing or
within such shorter time as the court may order, In the case of an
inventory and appraisement of the estate, a written notice of the filing
of the inventory and appraisement shall be so mailed or personally
deiivered not later than 15 days after the inventory and appraisement is

filed with the court.

Coument. Section 2702 supersedes the last portion of former
Section 1601 and all of former Section 2004. Section 2702 centinues the
substance of former Section 2004 except that the time for giving the
notice has been increased from 10 to 15 days and the provision for
shortening the time for the notice is new. :

The provision of former Section 1631 that no notice is required
when the petition is for the sale of perishable or certain other prop-
erty 1s nmot continued. Section 2543 provides tnat the manner of sale
shall conform to the procedure used for sales by administrators and
Section 770 perwmits an administrator to sell perishable property and
other personal property which will depreciate in wvalue if not disposed
of promptly, or which will incur loss or expense by being kept, without
notice. Aeccordingly, there is no need to continue the provision of
former Section 1601 that no notice is required in such cases. Hotice
would, however, be required of a petition for approval of a sale of such
property under Section 770.

The provision of fermer Section 1601 which required a copy of the
petition, application, account, or proceeding to accompany the notice
has not been continued. Wo comparable requirement was contained in the
conservatorship statute, ' '

CROS55-BEFERENCES

-Definition, court, § 1418
"Petition" includes an application, § 1430
Proof of giving of notice, § 2703

27/413
§ 2703. Proof of giving of notice

2703. (a) Proof of mailing or of personal delivery of the notice
required by Section 2702 shall be made at or before the hearing.

(b) If it appears to the satisfaction of the court that notice has
‘been regularly gilven or that the party entitled to notice.has waived 1t,
the court shall so find in Its order, and such order, when 1t becomes

fintal, is conclusive upon all persons,
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Comment. Section 2703 continues the substance of former Sections
1602 and 2005. For discussion of a provision similar to subdivision
(b}, see the Comment to Section 1468. As to the mannetr of proof of
giving of notice, see Section 1468.

) CROSS~REFERENCES
Definition, court, § 1418

277415
CHAPTER 11. APPEALS

§ 2750. Appealable orders

2750. An appeal may be taken from the naking of, or the refusal to
mgke; a judgment, order, or decree doing any of the following:

- (a) Cranting or revoking 1etteré‘of guardiqnship cr'concervﬁtorship
except letters of temporary guardianship or teﬁ@orcry'Conservatorship.
(b) Directing, authorlzlng, approving, or confirmlng the sale,

lease encumbrance, conveyance, or exchange of property

(c) Ad]udlcatlno the merits of any clalm under Article 5 (commenc-
iﬁg,w1th Section ZSDU\=(compromlse of claim or action or extension,

renewal, or modlflcatlon cf obligation) or Article 6 (commenc1ng with
Section 2520) (conveyance or transfer of property: clalmed to belong to
ward or conservatee or other person) of Chapter a. _
- (d) Settling an account of a guardian or conservator.

{e) Imstructing or directing a guardian or”donserv§pq;:

(f) Granting permission to the guardian or conservator to fix the
residence and domicile of thé ward or conservatee at a place not within

this state. 7 R

(g) Directing or allowing payment of a debt or claim or fixing,
directing, authorizing, or allowing payment or an attorney's fee,

(h) Fixing, directing, authorizing, or allowing payment of the
compensation or expenses of a guardian or conservator.

(1).Direct1ng, authorlzing, approv1ng, or modlfying pa}ments for
the support maintenance, or educatlon of the ward or conservatee or a
'person legally entltled to support maintenance, or cducation from the
.Kward or conservatee. -

{3} Grantlng or denylng a petition under Sectlon 2&23 (payment of
surplus income to relatives cf conservatee) or under Article 9 (commenc-
ing with Section 2580) of Chapter 6 (substituted judgment),
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§ 2751
(k) Transferring the assets of the guardianship or conservatorship

estate to a guardian, conservator, committee, or comparable fiduciary in

i

another jurisdiction.

Comment. Section 2730 supersedes former Sections 1630 {guardian-
ship) and 2101 (comservatorship). Tne introductory portion of Section
2750 and subdivisions f{a), (d), and (e) continue the substance of former
Section 1630 (guardianship) with thé addition of the exception in subdi-
vision {a) to make clear that an appeal may not be taken from an order
granting or revoking letters of temporary guardianship or temporary
conservatorship. Subdivisions (L), (c), and {g) through (i) are new and
are adapted from Section 1240 {estates in probate). Subdivisions (f),
(i), and (k) are also new.

Section 2750 has the effect of broadening appealable orders in
guardianship while aarrowing appealable orders in conservatorship. See,
e.g., Guardianship of Jacobscon, 30 Cal.2d 312, 182 P.2d 537 (1947)
{order for allowance of couasel fees to guardian not appealable); but
see Conservatorship of Smith, % Cal, App.3d 324, 88 Cal. Rprr. 119
{1970) (appeals in conservatorship: limited).

CROSS-REFERENCES
Appointment of legal counsel for ward or consetrvatee, §§ 1470-1472
277416

§ 2751. Stay
2751. ({a) Except as provided in subdivisions (b) and (c), an

appeal pursuant to Section 2750 stays the operation and effect of the
judgment, order, or decree.

{b) For the purpose of preventing injury or loss to person or
property, the trial court may dirvect the exercise of the powers of the
guardian or conservator, or mayv appoint a temporary guardian or con-
gservator of the p2rson or estate, or both, to exercise the powers, from
time to time,;as though no appezl were pending. All acts of the guard-
ian or conséé;étor, or'tempqrary guardian or temporary conservator,
pursuant to the directlons cf the court made under this subdivision are
valid, irrespective of the result of the appeal.

{c) In proceedings for guardianship of the person,zthe provisions
of Section 217.7 of the Code of Civil Procedure apply. .

Comment. Subdivisions (a} and (b) of Section 2751 continue the

substance of former Sections 1631 (guardianship) and 2102 (conservator=-

ship) and broaden the guardianship provisions to apply to all appeals in
guardianship. Cf. Gold v. Superior Court, Cal.3d 275, 475 P.2d 193,
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90 Cal. ?ptr. 161 (19?0} (stay provisions in guardianship limited to
appeal from order appointing guardian for incompetent person). Any
problems caused by broadening the stay provisions are subject to the
trial court’s continuing jurisdictiom.

Subdivision (c) recognizes the effect of Section %17.7 of the Code
of Civil Procedure, which applies to proceedings that affect the custody
of a minor child, 1n¢lud1ng guardianship proceedings. See 6 L. Witkin,
‘Cdlifornia Procedure Appeal § 151, at 4145 (2d ed. 1971). Section 917.7
provides that, with certain exceptions, the perfecting of an appeal does
not stay proceedlngs in the trial court that affect the custody of the
minor. ‘

- CHOSS-REFEREWCLS
Témporarﬁ.guardians and conservators, &% 2250-2255
271417

§ 2752, Reversal of order appointing puardian or conservator

2752, 1If an order appointing a guardian or conservator is reversed
on appeal for error, .all lawful acts of the guardian or conservator
performed after qualification and prior to the reversal are as valid as
though the order were affirmed.

Comment. . Section 2752 comntinues the substance of former Section
1632 {guardianship); there was no comparable provision for conservator-
ship. Although appeal of an order appointing a guardian or conservator
ordinarily stays the order pursuant to Section 2731, there way be an
interval between appointuent and determination of the appeal during
which the guardian or conservator acts. See Section 2751(b).

CROSS-REFERENCES

Effect of court authorization, approval, or confirmation, § 2103

277418
CHAPTER 12. TRANSFER OF ASSETS OUT OF STATE

§ 2800. “Foreign guardian or conservator' defined

2800. As used in this chapter, “foreign guardian or conservator"
means a guardian, conservator, committee, or comparable fiduciary in

another jurisdictiom.

Comment. Section 2800 is a new provision included to av01d need~-
less repetition in thlS chapter
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277419

§ 2801, Order for transfer of assets out of state

2801. Subject to the limitations and requirements of this chapter,
the court in which the guardianship of the estate or conservatorship of
the estate is pending may order the transfer of some or all of the
assets of the estate to a foreign guardian or counservater in another
jurisdiction outside of California where the ward or conservatee resides
at the tine the petition for the order authorizing the transfer is

filed.

Comment. Section 2801 1is based on portions of former Sections 1603
{guardianship) and 2051 and 2052 (conservatorship), but Sectiom 2801 is
confined to the tranzfer of some or all of the assets of the estate
while the former provisions provided for the "transfer of the proceed-
ing." Section 280l perwits transfer of assets to "another jurisdiction
outside of California where the ward or conservatee resides at the time
the petition" is filed, whereas former Section 2052 permitted transfer
to "any other state in which the conservatee resides at the time of the
application for the transfer."” Section 2801 thus permits transfer of
assets to a foreign jurisdiction that Is not another state. 1In this
respect, Sectlon 2801 is consistent with the statute relating to the
transfer of some or all of the assets of a trust to another jurisdiction
outside of California. See Sectioms 1139-1139.7, For the procedure for
removal of assets to another jurisdiction by a nonresident guardian or
conservator or similar fiduciary where there is no California guardian
or conservaior, See Sections 3800-3B803. '

CROSS-REFERENCES

Appealable orders, § 2750
Definition, foreign guardian or conservator, § 2500

405/584
§ 2802. Who may petition for transfer

2802. A petition for an order authorizing a transfer may be filed
by any of the following:
V(a) The guardian of the estate or the conservator of the estate,
(B) The ward:df‘cﬁnéervatee.

{c) A forelpgn guardian or conservator.
Comment. Section 2802 continues the substance of a portion of the
second sentence of former Section 20532 (conservatorship) except that the

list of persons who may file a petition has been expanded to include the
ward or conservatee. GSee also former Section 1603 (guardianship}.
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CROS5-REFERENCES
Appoin}ment of legsl;coussel for ward or conservatee, § 1470
Definition, forelgn guardian or comservator, § 2800
4054583
§ 2803; Contents of petition
2803. The petition shall set forth all of the followiﬁg:

{a) The name and address of:

(1) The foreign guardian or conservator, who may but need not be
the guardian or conservator appointed in this state,

(2) The ward or'eonservatee. 7 ‘

(3) The guardian of'conserﬁator so far as known to the~petitioner.

(b) The names, ages, and addresses, so far as they are known to the
petitioner of the spouse and of relatives of the ward or conservatee
“within the second degree. _ . ' _ '

fc) A brief description of the character,'conditlon value, and
1ocat10n of the property comprlSlng the assets sought to be transferred

(d) A statement whether the foreign guard1an or conservator has
agfeed to accept the transfer of the assets. If the foreign guardian or
:”eosserﬁatof has so agreed, tﬁe,scceptance shall be attached as an ex-
hibit to the petition or otherwise filed with the court, ' '

(e) A statement of the manner and by whom the foreign guardian or
conservator was appointed.

{f) A general statement of the qualifications of the foreign guard-
ian or conservator.

(g) The amount of bond, if any, of the foreign guardian or con-
:servator.

(h) A general statement of the nature and valué of the assets of
the ward or conservatee already under the management and control of the
foreign guardian or conservator.

(1) The name of the court having jurisdiction of such foreign
guardian or conservator or of the accounts of such foreign guardian or
t copservatof‘or; if none, the court in which a proceeding ﬁs?;be had with
respect to the guardisnship'er conservatorship if the ‘assets are trans-

ferreﬁ.
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{j) Whether there is any pending civil action in this state against
the guardian or conservator., the ward or conservatee, or the estate.

{k) A statement of the reasons for the transfer.

Comment., Section 2803 is drawn primarily from Section 1139.2
(transfer of trust assets out of state) and in part from former Section
2052 (transfer of conservatorship proceeding out of state). See also
former Section 1603 (guardianship). Tne information required to be
included in the petition is needed so that the court can decide whether
the requirements of Section 2806 are satisfied.

CROSS-REFERENCES

Definition, foreign guardian or conservator, § 2800
Petition must be verified, § 1450

405/582
§ 2804, Notice of hearing

2304, At least 30 days before the hearing, the petitioner shall
mail a notice of the time and place of the hearing and a copy of the
petition to each person {other than the petitioner) required to be

listed in the petition at the address stated in the petitionm.

Comment. Seclion 2834 continues the substance of the second
sentence of former Section 2053 (comservatorship) except that the
provision requiring the clerk to set the petition for hearing is con-
tinued in Section 1451 and the time for mailing notice is increased from
10 to 30 days to conform to the time provided in Section 1132.3 (trans-
fer of trust assets out of state). See also foruwer Section 1603 {guard-
ianship).

CRO58-REFEREICES

Clerk sets petition for hearing, 3 1451
rtiailing
Manner of, § 1465
Personal delivery in lieu of, § 1466
When cowplete, § 1465
Proof of giving of notice, § 1468
Request for special notice, § 2700

405/581

§ 2805. Opposition to petition

2805. Any of the following may appear and file written objections
to the petition:
{(a) Any person required tc be listed in the petition.

{(b) Any creditor of the ward or conservatee or of the estate.
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§ 2806
(c) Any relative or friend of the ward or conservatee.

(d) Any other interested person.

Comment. Section 2805 continues the substance of the third sen-
tence of former Section 2053 (conservatorship) and expands the list of
those who may appear and object by adding any relative or friend of the
ward or conservatee and any other interested person. See also former
Section 1603 (guardianship) o

CROSS-REFERENCES

Appointment of legal counsel for ward or conservatee, § 1470
Definition, interested person, § 1424

4057505

§ 2806, Order for transfer

2806. The court may grant the petition, and order the guardian or
_conservator to transfer sopwe or all of the assets of the estate to the
foreign guardian or conservator if the court determines all of the
following: _ _

(a) The transfer would prowote the best interests of the ward or
conservatee and the estate,.

(b} The substantial rights of creditors or claimants in this state
will not be materially impaired by the transfer. .
_ {c) The fore1gn 0uardian or conservator is qualified, w1llin g, and
.'able to adminlster the assets to be tramsferred, ' '

Comment. Section 2806 is drawn from Section 11392.4 (transfer of
trust assets out of state) and former Section 1572 (removal of ward's
property from state) and supersedes the fourth sentence of former Sec-
tion 2053 (conservatorship). See also former Section 1603 (guardian-
ship). Important elements in determining whether "the transfer would
promote the best interests of the ward or conservatee and the estate"
are whether the transfer will facilitate the economical and convenient
administration of the estate and whether the guardianship or conserva-

torship estate will be administered by a competent fiduciary in the
other jurisdiction.

CROSS-REFERENCES

Appealable orders, § 275G
Definitions ' :
Court, § 1418
Foreign guardian or conservator, § 2800
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4057504

§ 2807, Manner of transfer; conditions

,'280?. If a transfer is ordered, the court may direct the wanner of
transfer and impose such terms and conditions as may be just.

Comment. Section 2807 is drawn from the first sentence of Section
1139.5 (transfer of trust assets out of state), It supersedes the last
two sentences of former Section 2053 (comservatorship)}. See also former
Section 1603 (guardianship).

CROS5-KEFERENCES

Definitions
Court, § 1418
Foreign guardian or conservator, § 2800

4057503

§ 2808. Termination of guardianship or conservatorship

2806, (a) If the court's order provides for the transfer of all of
the assets of the estate to the foreign suvardian or conservator, the
court, upon settlement of the final account, shall order the guardian-
ship of the estate or tine conservatorship of the estate terminated upon
the filing with the clerk of the court of a receipt for such assets
executed by the foreign guardian or conservator,

(b} Unless notice 1s waived, a copy of the final account of the
guardian or conservator and of the petition for discharge, together with
a notice of the hearing thereon, shall be mailed at least 30 days before
the date of the hearing to ali persoms required to be listed in the

petition for transfer, including the forelgn guardian or conservator.

Comment. Section 2808 is based on former Section 2055 {counsérva-
torship). See also former Section 1603 (guardianship). As to the
termination of the proceeding and discharge of the guardian or conserva-
tor when the estate is exhausted, see also Section 2626. If there is
California real property being administered in the California proceed-
ing, it may be necessary to continue the California proceeding for the
purpose of administerimg such property. See W. Johnstone & G, Zillgite,
California Conservatorships § 2.28, at 45 (Cal. Cont. Ed. Bar 1968).

CROSS-REFERENCES

Appealable orders, § 2750
Definitions
Court, § 1418
Foreign guardian or conservator, § 2800
viailing
Manner of, § 1465
Parsonal delivery in lieuv of, § l4ba - .-
When complete, § 1465
Proof of giving of notice, § 1468
Request for special notice, § 2700
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4057500

PART 5. U<IFOR{ VETERANS' GUARDIANSHIP ACT

§ 2900, Short title

2900. This part may be cited as the "Uniform Veterans' Guardian-

ship Act.”
Comment. Section 2900 continues former Section 1666.

4057497
§ 2901. Definitions '
" 2901. As used in this part:

(a) "Person" means an individual, a partnership, a corporation, or
an association. '

{b) "Veterans Administration" means the Vetérans Adninistration,
its predecessérs, OT suCcessors, '

{c) "Income" means moneys received frow the Veterans Administration
and revenue or profit from any property wholly or partially dcquired
therewith. ‘ ' s

{(d) "Estate' means income on hand and assets acquired partially or
wholly with "income." -

(e) "Benefits" means all uwoneys paid or payable by the United
States through the Veterans Administration. - '

- {f) "Administrator" means the Administrator of Veterans Affairs of
-the United States or successor.
* - {g) "wWard" means a beneficiary of the Veterans Administration.
. (h) "Guardian' means any fiduciary'for the estate of a ward.
n;, . Comment, ‘Section 2901 contiﬁﬁﬂs former Section 1650, except that
the definition of. "guardian" in subdivision (h} has been narrowed to re-
fer to a guardian of the estate only. Since former Sections 1663 and
1664 relating to involuntary commitment have not been continued, the
Uniforim Veterans' Guardianshlp Act no longer contains provisions relat-
ing to guardianship of the person. :
969/001

§ 2902. lianmer of appointwent of suardian

2902. VWhenever, pursuant to any law of the United States or regu-
lation of the Veterans Administration, it is necessary, prior tb payment
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§ 2903
of benefits that a guardian be appointed, the appointwent may be made in

the manner provided in this part.
Comment. Section 2902 continues former Section 1651.

CROSS-REFERENCES

Definitions
Benefits, § 2901
Guardian, & 2901
Veterans Administration, § 2901

969/002

§ 2903, Petition:; filing; contents

2903, (a) A peuition.for the appointment pf'a suardian wmay be .
filed in any court ﬁf ﬁompetent jurisdiction by any relative or friend
of the ward or by any person who is authorized by law to file sucn a
petition. If there is no peréon 50 authorized or if the person so
authorized refuses or fails ;d file such a petition within 30 days after
mailing of notice by the vetérans Aduinistration to the last known
address of such person, if:aﬁy; indicating the necessity for the same,

a petition for appointment may be filed by any resident of this state.

{b) The petition for appointment shall set forth the name, age,
place of residence of the ward, the name and place of residence of the
nearest relative, if known, and the fact that the ward is entitled to
receive benefits payable by or through the Veterans Aduinistration and
shall set forth the amount of wmoneys then due and the amount of probable
future payments.

(c) The petition shall also set forth the name and address of the
person or institution, if any, haﬁing actual custody of the ward and the
name, age, relationship, if any, occupétion, and address of the person
proposed for appointﬁént:as guardian. Notwithstanding any law as to
priérity of persoﬁs entitléd to appqiﬁtment, or the nomination in the
petition, the court may.appoint sowe other parson as guardian, 1f the
court determines it is for therbest interest of the ward.

{d) In the case »f a mentally incompetent ward, the petition shall
show that such ward has been rated incompetent byrthe Veterans Adminis-
tration on examination in accordance with the laws and regulations

governing the Veterans Administratiom.
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§ 2904
Comment. Section 2903 continues forwer Section 1652.

CROSS~BLEFERENCES

Appointment of legal counsel for ward, § 1470
Definitions - . R '
Benefits, ¥ 2901
Guardian, § 2901
Person, § 2901
Veterans Administration, § 2901
Ward, § 2901
Petition must be verified, € 1450

969/003

§ 2904. Evidence of necessity for guardian of wminor

‘ 2904, Where a petition is filed for the appointment of a guardian
for a winor, a certificate of the administrato% or the administrator's
éuthorizgd-representative,Esetting forth the age of the minor as shown
by the recbrds of the_Vete?ané Administration and the fact that the
appointuent of a guardian is a cﬁnditiqn_prepedent to.the.payment of any
moneys due the ﬁinor by the Veterans Administ;ation is prima facie

evidence qf the necessity for the appointment.
Comment. Section 2904 continues former Section 1653.

CROSS-REFERENCES

Definitions

Administrator, § 2901

Guardian, § 2901 )
" Veterans Administration, § 2901

969/004

§ 2905. Evidence of necessity for guardian for incompetent
7 2905; ﬁhere a petition is filed for the appoin;ment‘qf a guardian
quf a mentally incompetent ward, a certificate of the administrator or
thé administratoffs duly authorized representative, that such person has
begn‘rated incqmpétent-by the Veterans Administration on examination in
acco;qance.with the laws and regulétions poverning the Veterans Ad-
ministration and that the appolntment of a guardian is a condition
precedent to the payment of any moneys due the ward by the Veterans Ad-
ministration, is prima facie evidence of the necessity for the appeoint-

ment.

Comment, Section 2905 continues former Section 1654,
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CROSS-REFEREWCES

Definitions
Administrator, § 2901
Guardian, § 2901
Veterans Administration, § 2901
Ward, § 2901

265/006
§ 2006. Notice

2906. Upon the filing of a petition for the appointment of a
guardian under this part, notice of the tiwme and place of hearing on the
peticion shall be given as provided in Section 1511. A signed duplicate
or certified copy of the petition shall be sent, and notice of the
hearing on the petition shall be given, to the proper cffice of the
Veterans Administration in the same manner as is provided in the case of
the‘hearing on a guardian's account under Section 290&.

Conment. Section 2906 continues the substance of former Section
1655, Concerning the last sentence of Section 2906, see the Comment to
Section 2908.

CROSS—REFERENCES

Definicions
Guardian, § 2901
Veterans Administratien, § 2901
Ward, § 2901

Proof of giving of notice, § 1468

9657007
§ 2907. Fitness of appointee; bond

2907. (a) Before making an appointment under the provisions of
this part, the:court shall be satiéfied that the gugrdian whose ap-
pointment is éought iz a fit and préper pérson to be appointed.

(b) Upon the appointment being wade, the guardian shall execute and
file the bond required by law. UWhere a bond is tendered by a guardian
with personal sureties, such sureties shall file with the court a cer-
tificate under oath which shail describe the property owned, both real
and personal, and that they are each wortu the suir named in the bond as
the penalty therecf over and above all their debts and liabilities and

exclusive of property exempt from execution.
Comment. Section 2907 continues former Section 1656,
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CROSS~REFERENCES

Bonds, §§ 2320-2337
Definitions
Court, § 1418
Guardian, § 2901

969/008

§ 2908. Petitions and accounts: notices and hearings

2908. (a) Every guardian who has received or shall receive on
account of the ward any noneys or other thing of value from the Veterans
Administration shall file with the court annually, or at such other
intervals as are directed by the court, in additiom to such other ac-
counts as may be required by the court, a full, true, and accurate
account of all moneys or other things of value so received by the guard-
ian, all earnings, interest or profits derived therefrom and all prop-
erty acquired therewith and of all disbursements therefrom, and showing
the balaﬂce thereof in hands of the guardian at the date of the account
and how lnvested.

(b) At the time of filing in the court any account, a true copy
thereof shall be sent by the guardian to the office of the Veterans Ad-
ministration having jurisdiction over the area in which the court is
located. The clerk shall fix a time and pléce for the hearing on the
account, not less than 15 days nor wore than 30 days from the date the
account is filed, unless a different avallable date be stipulated in
writing. Not less than 15 days prior to the date fixed for the hearing,
written notice of the time and place of hearing shall be mailed to the
office of the Veterans Administration having jurisdiction over the area
in which the court. is located and to the guardian and to any others
entitled to notice.under subdivision (c) of Section 1460 or who have
requested special.notice pursuant to Chapter 10 (commencing with Section
2700} of Part 4. .

... (e} 1f the guardian 1s accountable for property derived from
sources other than the Veterans Administration, the guardian is account-
able as .is or may be required under the applicable law of this state
pertaining to the property of wards or conservatees who are not benefi-

claries of the Veterans Administration, and as to such cther property is
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§ 2909
entitled to the compensation provided by such law. The account for
other property may be combined with the account filed in accordance with

this section.

7 Comment. Section 2208 continues former Section 1657 except that
the former reference to ‘'others entitled to notice" is clarified in
subdivision (b) to refer to those persons specified in subdivision (c)
of Section 1460. Sections 2906, 2810, 2911, 2912, 2913, and 2915 incor-
porate the procedure under subdivision (b) of Section 2908. Uniform
language incorporating the procedure under Section 2908 has been substi-
tuted in these sections to replace the varying language formerly used in
the various provisions from which the sections were deriwved.

CROSS-REFERENCES

Account must be verified, § 1450
Definitions
Court, § 1418
Guardian, § 2901
Veterans Adwministration, § 2901
Ward, § 2901
Mailing
Manner of, § 1465
Personal delivery in lieu of, § 1466
When complete, § 1465
Proof of giving of notice, § 1468

9697009

§ 2909, Penalty for failure to account

2909, 'If a guardian fails to -file with the court any account as
required by this ﬁért, or by an order of the court, when any account is
due or within 30 days after citation issues as provided by law, or fails
to furnish the Veterans Administration a true copy of any account as
required by this part, such failure shall in the discretion of the court

be ground for the removal of the guardian.,
Comment. Section 2909 continues former Section 1658,

CROSS-REFERENCES

Causes for removal of guardian or conservator, § 2650
Definitions

Court, § 1418

Guardian, § 2901

Veterans Administration, § 2901
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§ 2910
969/018

§ 2910. Compensation of pguardians

2910. Compensation payable to guardians shall not exceed five
percent.of the income of the ward during the year, except that, in any
case in which five percent of the money received during such period is
less thah twenty;five dollaré {$25), the court may in its discretion,
and without a showing of extraordinary services by'Fhe guardian, allow a
réasonabig compensation, not to exceed ﬁwenty-five dollars ($25). 1In
the event of extraotdinary services rendered by such guardiaﬁ, the court
may, upon petition and after hearing thereon, authorize additiomnal
compensation therefor payable from the estate of the ward. . A signed
duplicate or certified copy of the petition shall be sgnt,'and_potice of
the hearing on the petition shall be given, to the proﬁer office of the
Veterans Administration in the same manner as is ﬁtovidéﬂfiﬁ the case of
the hearing on a guardian’s account under Section 2908. No compensation
shall be allowed on the corpus of an estate received from a prECedlng
guardian. The guardian may be allowed from_the estate, of the ward
reasonable premiums paid by the guardian to any corporate’ surety upon
the guardian's bond.

Comment. Section 2910 continues former Section 1659. "Veterans
Administration’” has been substituted for "bureau" in former Sectiom
1659. Concerning the provision for sending a copy of the petition and
giving notice of the hearing to the Veterans Administration, see the
Comment to Section 2908. o

CROSS—-REFERENCES

Clerk sets petition for hearing, § 1451
Definitions o
Court, § 1418
Estate, § 2901
Guardian, § 2901
Income, § 2901 - .
Veterans Administration, § 2901
Ward, § 2901 R
Petition must be verified, § 1450
Proof of giving of notice, § 1468
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§ 2911
969/020
§ 2911. Investments

2911. (a) Every guardian shall invest the surplus funds of the
ward's estate in such securities or property as authorized under the
laws of this state, or may deposit funds of the estate with any bank in
this state or with a trust company authorized to transact a trust
business in this state or in an account in an insured savings and loan
association, but only upon prior order of the court. A signed duplicate
or certified copy of the petition for authority to invest shall be sent,
and notice of the hearing on the petition shall be given, to the proper
office of the Veterans Administration in the same manner as is provided
in the case of the hearing on a guardian's account under Sectiom 2908.

(b} Notwithstanding subdivision (a), the funds may be invested,
without court authorization, in direct unconditional interest-bearing
obligations of this state or of the United States and in obligations the
interest and principal of which are unconditionally guaranteed by the
United States.

Comment. Section 291! continues former Section 1660, Subdivision
{a) has been revised to permit deposit with a "trust company' as well as
a "bank." The requirement that the bank be "in this state' is new.
Concerning the last sentence of subdivision (a) of Section 2911, see the
Comment to Section 2908.

CROS5-REFERENCES

Clerk sets petition for hearing, § 1451
Definitions _
Account in an insured savings and loan association, § 1406
Court, & 1418
Estate, § 2901
Guardian, § 2901
Veterans Administration, § 29201
Ward, § 2901
Petition must be verified, § 1450
Proof of giving of notice, § 1468

969/025

§ 2912, iaintenance and support of person other than ward

2012, A guardian shall not apply any portien of the income of the
estate for the support or maintenance of any person other than the ward,

except upon petition to and authorization by order of the court after a
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§ 2513
nearing., A signed duplicate or certified copy of the petition shall be
sent, and notice of the hearing on the petition shall be given, to the
proper office of the Veterans Administration, in the same manner as is
provided in the case of the hearing on a guardian's account under Sec-
tion 2908.

" Cowment,  Section 2912 continues. foruwer Section 1661. Concerning
~the last sentence of Section 2912, see the Coument to Section 2908,
CROSS<REFERENCES

Clerk sets petition for hearing, § 1451
.Definitions

Court, § 1418

Estate, '§ 2901

Guardian, § 2901

Income, § 2901

‘Veterans Administration, § 2901
Petition must be verified, § 1450
Proof of giving of notice, § 1468

969/026

§ 2913, Purchase of home for ward

7 2913. (a) The court may authorlze the purchase of real property in
--this state -in which tHe guardian has no interest, but onlylas a home for
the ward or to protect the interest of the ward, or (1f the ward 1s not
a nlnor) as a home for the ward s dependent family. Such purchase of
real estate shall not be made except upon the entry of an order of the
court after hearing upon petition. A signed duplicate or certified copy
of the petition shall be sent, and notice of the hearing on the petitiom
shall be given5 ‘to the proper office of the Veterans Adminisfration in
the same manner as is provided in the case of the hearing on a guard-
ian's account under Section 2908.

(b) Before authorizing such investwent, the cdurt shaii }eqﬁire
written evidence of value and of title and of Fhe advisability bf‘ac—
quiring such real estate. Title shall be taken in the ward's name.

This section does not limit the right of the guardian on behalf of the
ward to bid and to become the purchaser of real estdte at a sale thereof
pursuant'to'deéree of foreclosure of lien held by or for the ward, or at
a trustee's sale, to protect the ward's right in the property so fore-

- closed or s6ld; nor does it limit the right of the guardian, if such be
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§ 2914
necessary to protect the ward's interests and upon prier order of the
court in which the guardianship is pending, to agree with cotenants of
the ward for a partition in kind, or to purchase from cotenants che
entire undivided interests held by then, or to bid and purchase the same
at a sale under a partition decree, or to comprowmise adverse claims of

title to the ward's realty.

Comment. Section 2%13 continues former Section 1661.5 except that
the former language permitting the court to autliorize the purchase of
"the entire fee simple title to real estate" has been replaced by the
reference to 'real property.” Thus, for example, purchase of a share in

“cooperative housing could be authorized under this section. Concerning
the last sentence of subdivision {(a) of Section 2913, see the Comuent to
Section 2508,

CROSS-REFEREWCES

Definitions
Court, § 1418
Guardian, § 2901
Veterans Administration, § 2901
Ward, § 2901
Petition must be verified, § 1450
Proof of giving of notice, § 1468
Purchase of home for ward or conservatee or dependents, § 2571

969/028

§ 2914. Furnishing copies of record without charge

2914, UWhen a copy cof ény public record is required by the Veterans
Administration to be used in determining the eligibility of any person
to participate in benefits nade available by the Veterans Administra-
tion, the official charged with the custody of such public record shall
without charge provide the applicant for such benefits or any person
acting on the applicant’s behalf or the authorized representative of the

Veterans Administration with a certified copy of such record.
Comment., Section 2914 continues former Section 1662,

CROSS-REFERENCLS

Definitions
Benefits, § 2901
Person, § 2901
Veterans Administration, § 2901
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§ 2915
969/037

§ 2915. Certif1cate of wajority ox competency; discharge of
" guardian and release of sureties

2915, A certificate by the Veterans Administration showing that a
minor ward has attained majority, or that an incompetent ward has been
rated competent by the Veterans Administration, and that the guardian-
ship is no longer necessary as a condition to the payment of any ﬁoneys
due the ward by the Veterans Administration,; is prima facie evidence
that the’guardianship’is no longer necessary. Upon hearing after such
notice as the court may require and the determination by the court that
the guardianship is no longer mnecessary, an order shall be entered to
that éffect, and the guardian shall file a final account. Upon hearing
after notice to the former ward and to the Veterans Adwministration in
the same manner as is provided in the case of the hearing on a guard~
ian's account under Sectioa 2908, upon approval of the final account,
and upon delivery to the ward of the assets due to the ward from the
guardian, the guardian shall be discharged and the gﬁardian's sureties
released.

Comment. Section 2915 continues the substance of former Section
1662.5 except that the former references to majority and competency have
been replaced by that fact that the guardianship is no longer necessary
and the court determines the notice, if any, to be givem at the hearing.
Concerning the first portion of the last sentence of Section 2915, see
the Comment to Section 2908.

CROSS-REFERENCES

Définitions o
“Court, § 1418
Guardlan, § 2901

Veterans Administfatlon § 2901
Ward, § 2901

969/038

§ 2916, Application of part : B
2916. The provisions of this part relating to surety bonds and the

"estate' as

administration of estates of wards apply to all "income" and
defined in Section 2901 whether the guardian has been appointed under
this part or under any other law of this state, special or general,

prior or subsequent to the enactment of this part.
Comment. Section 2916 continues former Section 1665.
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§ 2917
'CRGSS-REFERENCES
Bonds, §§ 2320-2337, 2907

" Definitions :

Estate, § 2901
Guardian, § 2901
Income, § 2901

969/039

§ 2917. Law applicable to exercise of powers and duties of guardian

2917, The powers and duties of a pguardian appointed under this
part apply only to "income' and "estate" as defined im Section 2901.
Except where inconsistent with this part, the laws of this state relat-
ing to guardian and ward or conservator and conservatee, as the case way
be, and the judicial practice relating thereto, including the right of
appeal, apply to the exercise of those powers and duties and to the

settlement of accounts.

Comment. The first sentence of Section 2917 is new and codifies
the intent of the former law. BSee Estate of Vaell, 158 Cal. App.2d 204,
322 P.2d 579 (1358).

The second sentence is based on the second sentence of former
Section 1669 and superseded former Sectiom 2151, The reference in
former Section 1669 to trial by jury is not continued, and the extent to
which provisions of law outside this part are applied under this part
has been restricted. For example, the provisions of Part 3 {(conserva-
torship) relating to appointment of a court investigator, right to
counsel, biennial review of the comservatorship by the court, and the
like, are not applied to proceedings under the Uniform Veterans' Guard-
ianship Act. These revisions reflect the fact that former Sectioms 1663
and 1664 {commitment to Veterans Administration facility) have not been
continued, and the act now merely provides for administration of Veter-
ans Administration benefits when the beneficiary has been certified
incompetent by the Veterans Administration. See Estate of Vaell, supra.

It should be noted that a guardian or conservator appointed under
the general provisions of California law (apart from this part) must
comply with the provisions of this part relating to surety bonds and the
administration of estates so far as "income' and "estate' {as defined in
Section 2901) are concerned. See Section 2916. See also Section 2908
{combined acccount for property derived from Veterans Administration and
other sources permitted).

CROSS-REFERENCES

Definitions
Estate, § 2901
Guardian, § 2901
Income, § 2901
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§ 2918
969/040

§ 2918. Uniform law: effectuation of uniformity _
2918. This part shall be so Interpreted and construed as to effec-

tuate its general purpose to make uniforw the law of those states which
enact it.

Comment. Section 2918 continues former Section 1667,
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36/243

PART 6. MANAGEMENT OR DISPOSITION OF COUNITY OR HO.ESTEAD
PROPERTY WHERE SPOUSE LACKS LEGAL CAPACITY

This part 1s not included in this draft. The part is attached to
Memorandum 78-58 (to be prepared for September 1978 meeting).

PART 7. AUTHORIZATION OF LEDICAL TREATMENT OF ADULT
WITHOUT CONSERVATORSHIP

This part is not included in this draft., The part is attached to
Hemorandum 78-57 {(to be prepared for September 1978 meeting).
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§ 3300
317494

PART 8. .OTHER PROTECTIVE PROCEEDINGS --

CHAPTER 1. GEWERAL PROVISIOWS

§ 3300.  Parent must account to minoer for money received

3300. A parent who receives any money or property belonging to a
minor under any proviéibnbof this part shall accournt to the mimor for
the money or other property when the minor reaches the age of majority.

Comment. Section 3300 is-based on former Section. 1432, but Section
3300 expands the scope of the former section to include property other
than nmoney and to cover money or other property received under any of
the provisions of this part, not just the provisions of this part that
continue the substance of former Sections 1430, 1430.5, and 1431.

31/495

§ 3301, Consent of court to permit hospital or medical care or
enlistment in armed forces

3301. Whenever it appears to the satisfaction of the superior
court by application of the minor concerned that the consent of a parent
or guardian 1s necessary to permit hospital or wedical care or enlist-
ment in the armed services for or by a minor of the age of 16 years or
over residing in the State of California and that such minor has no
parent or guardian available to give such consent, the court may sum-—
marily grant such comsent. No fee shall be charged for proceedings

under this section.
Comment. Section 3301 is the same as former Section 1444,

CROSS-REFERENCES

Application must be verified, § 1450
Hospital, medical, or dental care without parent's consent, Civil Code

§§ 25.5-34.10
31/496

§ 3302. Approval of contract for attorney's fees for minor; fees
in absence of contract

3302. A contract for attorney's fees for services in litigation,
made by or on behalf of a minor, is void unless the contract is approved
by the court in which the litigation is pending or the court having
jurisdiction of the guardianship estate of the minor, upon petition of

any person interested. When no such contract is approved and a judgment
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§ 340C
is recovered by or on behalf of a minor, the attorney's fees chargeable

against the minor shall be fixed by the court rendering the judgment.

Comment., Section 3302 is the same as former Section 1509 except
that "guardianship' has been inserted before "estate.' Section 3302 is
not limited to cases in which a guardian of the estate of the minor has
been appointed. Although former Section 1509 was located in Chapter 7
of Division 4 (powers and duties of guardian), its application likewise
was not limited to cases in which a guardian of a minor had been ap-
pointed. GSee, e.g., Leonard v. Alexander, 50 Cal. App.2d 385, 122 P.2d
984 (1942); 1 B. Witkin, California Procedure Attormeys § 86, at 92 (2d
ed, 1970).

CROSS-REFERENCES

Order for payment of fee to attorney, § 3601
Definition, interested person, § 1424

1317499
CHAPTER 2. 1ONEY OR PROPERTY BELONGING TO 1 .INOR

Article 1. Total Estate ¥Fot in Excess of 55,000

§ 3400. "Totai estate of the minor" defined

3400, {(a) As used in this article, "total estate of the minor"
includes both the money and other propérty belonging to the winor and
the money and other property belonging to the guardianship estate, if
any, of the minor, o ' |

{b)} In computing the "total estate of the minor" for the purposes
of this article, all of the follbwing shall be deducted:

(1) "Custodial property’ held pursuant to the California Uniform
Gifts to Minors Act, Article 4 (commencing with Section 1154) of Chapter
3-0f Title 4 of Part 4 of Division 2 of the Civil Code.

'(2) Any money or property subject to court order pursuant to sub-
division (c} of Section 3602 or Article 2 {(commencing with Sectiéu 3610)
of Chapter 4.

Comment. Subdivision (a) of Section 3400 is new. Subdivision (b)
continues the substance of the second sentence of former Section 1430.

31/450

§ 3401, Delivery of money or property to parent

3401, {a) Where a minor dees not have a quardian of the estate,

money or other property belonging to the minor way be paid or delivered
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§ 3401
to a parent of the minor entitled to the custody of the minor to be held
in trust for the minor until the minor reaches majority if the require-
ments of subdivision (c) are satisfied.

(b) Where the minor has a quardian of the estéte;:all the money and
other property belonging to the guardian#hip esfate way be paid or
delivered to a parent entitled to the custody of the winor tolﬁe held in
trust fof the minor wntil the minof reaches majority if the reguirements
of subdivision (¢} are satisfied. - ' . _

{c) This section applies only if both of the following requirements
are satisfied: ' B

(1) The total zstate of the minor, including the moﬁey and.éther
property to be paid or delivered to the parent, does not exceéd five
thouéand dollars (55,000) in value.

(2) The pafentito whom the ‘money or other 'property is to be paid or
delivered gives the person making the payment or delivery written as-
surance, verified by the ocath of such parent, that the total estate of
thg winor, including the_ﬁoneg or other property tﬁ be péid_ér'delivered
to the ﬁarent,‘dogs not_éxceed five_tﬁousand doilars ($5,dﬂ0)_ip value.

.- Comment. Sections 3400, 3401, and 3402 continue the substance of
former Section 1430 except that the former provisions‘have;been simpli-
fied and broadened by substituting a five thousand dollar total estate
limit in Sectiom 3401 for the references in former Section 1430 to twe
thousand and two thousand five hundred dollars.

Subdivision (a) applies only where the minor has no guardian of the

estate, ;.If the minor has a guardian of the estate, the money would be
paid to the guardlan not to a parent,

’ Subdivision (b) is desipited to permit the entire guardianshlp
estate to be paid: over to .a parent without the need for a court order
when the requirements of subdivision (¢) are satisfied. Such payment
would nof avoid the need for the termination of the guardlanship by the
courl.. . See Saction 2626. ' : A

CROSS-REFERENCES

Defiinition, total estate of the minor, § 3400 _

. Duty of parent to account to minor, § 3300 . R
Payment of money belonging to the minor, §% 3412(c), 3413{c)

Payment or delivery of proceeds of compromise or judgment, § 3611(d)
Right of parent to minor child’s earnings, Civil Code § 197
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§ 3402
31/451

§ 3402, Effect of written receipt of parent

' 3402, The written receipt of the parenﬁ giving the written as-
-surance under Section 3401 shall be an acquittance of the person niaking
the payment of WONEyY oY delivery of other prbperty pursuant to this

article.
Coument. See the Comuent to Section 3401.

31/452

Article 2. Property in the Form of Money

§ 3410, Application of article; computing "money belonging to the
minor"

3410. (a} This article applies to both of the following cases:

(1) Where the minor has a guardian of the estate and the scle asset
of the guardianship estate is money.

{(2) Where the minor has no puardian of the estate and there is
money belonging to the winor. 7

(b) This article does not apply to, and there shall be excluded in
computing "money belonging to the minor" for the purpose of this arti-
cle, all of the following:

(1) lioney or property which is or will be held as “custodial prop-
erty" pursuant to the California Uniform Gifts to Hinors Act, Article 4
(commencing with Section 1154) of Chapter 3 of Title 4 of Part 4 of
Division 2 of the Civil Code.

(2) Any woney or property subject to court order pursuant to sub-
division (c¢) of Section 3602 or article 2 {commencing with Section 3610}
of Chapter 4,

Comment. Sections 3410-3413 continue the substance of former Sec-
tion 1&30.5 except that the former minimuwm ($2,000) and waximum ($20,000)
limits on its scope have not been continued. See the Comment to Section
3412. .The authority under former Section 1430.5 for the court to
"prescribe such other conditions as the court in its discretion deems to
be in the best interests of the wminor" has been continued in Sections
3412 and 3413 and is limited, as under former Section 1430.5, to cases
where the amount is not in excess of $20,000. Where the amount exceeds
$20,000, authority has been added for the court to require that the
money be deposited or invested in court comntrolled accounts in certain

financial institutions in lieu of guardianship in the same manner as
money paid pursuant to a compromise of a claim of, or a judgument in
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§ 3411

favor of, a minor or incompetent person., Compare Sections 3412 and 3413
with Section 3611. Uhere the amount is $5,000 or less, authority has
been added to permit the court to order the amount to be paid to a
parént to be held in trust for the minor during minority in the same
manper .as money paid pursuant to a compromise of a claim of, or a judg-
ment in favor of, a minor or incompetent person. Compare Sections 3412
and 3413 with Section 3611,

Section 3410 is drawn from the introductory clause of the first
sentence of former Section 1430.5.

31/453
§ 3411. Filing of petition

3411, (a} A parent of a minor entitled to custody of the minor,
the guardian of the estate of the wminoer, or the person holding the money
belonging to the wminer may file a petitiom requesting that the court
make an order under this article.

(b} The petition shall be Filed in the superior court of:

(1) The county where the minor resides if the minor has no guardian
of the estate.

(2) The county having jurisdiction of the guardiaﬁshiﬁIEStaté if

the minor has a guafdian of the estate,

Comment ., SUblelSlon {a) of Section 3411 continues the substance
of a portion of the first sentence of former Section 1430.5.

CROSS-REFERENCES

Petition must be verified, § 1450
Payment or delivery of property pursuant to compromise or Judgment
§§ 3600~3612 :

31/454

§ 3412, Order of court where guardianship of estate

3412, 1If the minor has a guardian of the estate and Ehe"sblé'asset
of the guardianship estate is money, the court way order that'the guard-
ianship of the estate be terminated and, if the court so orders the
court in its. dlscretlon shall also order any one or uwore of the fol-
lowing:

(a) Tﬁat the money be deposited in a bank in this state or a trust
company authorized to transact a trust business in this state or in-
vested in an account in én Insured savings and loan association or in
shares of an insured credit union or in a single~-premium déférred annui-

ty, subject to withdrawzl oply upon authorization of the court.
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, § 3412

(b) If the money of the guardianship estate does not exceed twenty
thousand dellars ($20,000), that the money be held on such other con-
ditions as the court in its discretion determines to be in the best
_ interests of the minor, | 7 _
‘ (c) If the money of the guardlanship estate does not exceed five
thousand dollars ($5, GOO) that all or any part of the woney be paid to
a parent of the minor, without bond, upon the terms and under the condi-

tions specified in Article 1 {commencing With Section 3400),

Comument. Section 3412 applies only where the winor has a guardian
~of the estate. Where the minor has no guardian of the estate, Sectipn
3413 applies. See the Comment to Section 3410. The authorization in
subdivision (a) to invest in a single-premium deferred annuity is new
and is comparable to Section 3611 (disposition of woney received pur-
suant to compromise or settlement). The winimum amount under former
Section 1430.5 for application of this article--52,000--has been omitted
g0 that the court can order any amount deposited in a court controlled
account as an alternative to ordering it paid to a parent. Subdivision
{c) has been added to give the court the alternative of ordering direct
payment to a parent to hold the money in trust for the minor during
'minority where the amount does not exceed 55,000, Subdivision (c) is
comparable to subdivision (d) of Section 3611,

Where the money of the guardianship estate does not exceed $5 000
the court, in its discretion, may make an order under subdivision (a)
{(b), or {c) Where the money does not exceed $20,000, the court has -
discretion to make an order under subdivision (a} or (b). Where the
nmoney exceeds $20 000, the court may make an order only under 3ubdivi—
gion (a).

Where the total estate of the wlnor (as defined in Section 3400]
does not exceed $5,000, money of the guardianship estate may be paid
directly to a parent under Section 3401 without obtaining a court order
under this article or a petition may be filed unmder this article to
obtain a court oxder under Sectiom 3412, This article provides the
guardian who is reluctant to turn over the money to a parent to hold in
trust for the minor with the alternative of requesting that the court
order the amount deposited or invested under subdivision (a) of Section
3412,

CROSS-REFERENCES

Definitions
Account in. an insured savings and loan associatlon, § 1406
Shares of an insured eredit uniom, § 1443
Single-premium deferred annuity, § 1446

Proper court, § 3411
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§ 3413
311455

éJéﬁlﬁ. Order of court_nnere.no guardianship of estate
"3413. If the minor has no guatdian of the estate and there ini
money belonging to the minor, the court may order that a guardian of the
estate be appointed and that the money be paid to the guardian or the
court may order any one or more of the follow1ng ‘ .

(a) That the money be deposited in a bank in this state or 1n a,
trust company authorized to transact a trust business in this state or
“invested in an aeeount of an insured savings and loan assoéietion or in
shares of an. insured credlt union or in a single-premium deferred aniu-
ity, subject ‘to withdrawal only upon authorization of the court..:';“

-.(b) If the money belonglng to the minor does not exceed twenty 7
:thousand dollars (320, OOD), that the wmoney be held on such: other con—
:dltions as the court in its discretion determines to be in the be&
,-interests of the minor. 1 . u_t

. (c) If the'money belonging to the minor does not exceed five thou—
sand dollars ($5 OOD}9 that all or any part of. the money be paid toi a
.parent of - the minot, without bond, upon the terms -and under the condi—

tlons.spec1fieq in Article 1 {commencing with Sect;on_3ﬁ0ﬂ).
- Comment: 'Seetionu3h13 applies only where the minor does not have

a guardian of the estate, Where the minor has a guardian of the estate,
Section 3412 applies. See the Comment to Section 3410, " Section 3413 is
simflar to“Section 3412.  See the Comment to Section 3412

CROSSPREFEREQCES

1

.Definitions
' Account in an insured savings and loan association § 1406
~ pioney belonging -to the minor, § 3410
' Shares of an insured credit union, § 1443
Single-premium deferred annuwity, § 1446
Proper court, § 3411

31/457°
CHAPTER 3. COuPROhISE BY PARENT OF LiINOR'S DISPUTED CLATL

§ 3500. Parent’s right to compromlse minor's claim

3500. ({a) When a minor has a disputed claim for damages, money, or
other property and does not have a guardian of the estate, the following

persons have the right to compromise, or to execute a covenant not to
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§ 3500
sue on or a covenant not to enforce judgment on, the claim, unless the
claim is agaiﬁst-such PErson Or persons:

(1) Eithef-patent if the parents of the minor are not living sepa-
rate and apart.

. (2) The parent having the care, custody, or control of the minor if
;the parents of the minor are living separate and apart.

_ (b) The compromlse oTr covenant is valid only after it has been
.approved, . upon the filing of a petition, by the Superlor court . of either
fof the follow1ng counties: _

(1) The county where the miner resides when the petitlon is filed.

(2) Any county where suit on the claim or matter properly could be
brought.

(c) Any money or other property to be paid or dellvered fcr the
benefit of the minor pursuant ta the compromise or convenant shall be
paid and delivered in the manner and upon the terms and conditions
specified in Chapter 4 (eommenc1ng with Section 3600)

(d) A parent having the rlght to compromise the dlsputed claim of
the minor under this section may execute a full release and satisfac-
tien, or execute a covenant not to sue on or a covenant not to enforce
judgment on the disputed claim, after the wmoney or;other'propeft}eto be
“paid or delivered has been paid or delivered as provided in subdivision
{e). If the court orders that all or any part of the moheyito be paid
under: the compromise or covenant be deposited in a bank or in ‘a4 trust
company authorized to transact a trust business in this state or in-
‘vested in an account in.an insured savings and loin association or in
ghares.of an insured credit union or in a single-premium deferred an-
nuity, the release and satisfaction or covenant is not effective for any
-purpose uatil the money has been deposited or invested as directed in
~the. order of the court.

Comment. Section 3500 continues the substance of former Section

1431 except (1) the limitation of the section to cases where the minor
has no guardian of the estate is new, (2) a reference is added to "a
covenaht not to enforce judgment on' the claim, and (3) the court
authorized to approve the compromise or covenant has been expanded to
include the superior court of "any county where suit on the claim or
matter properly could be brought." The reference to a covenant not to

enforce judgment is added to permit a parent to compromise a final
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§ 3600

-judgment that is mot fully collectible. While the action is pending,
compromise of a judgnent that is not final is governed by Section 372 of
the Code of Civil Procedure. The extension which permits approval by

- the.superior court in any county in which a suit could be brought on the
claim or matter makes Section 3500 consistent with Section 2505 (com~

promise by guardian or comservator).

Where the ainor has a guardian of the estate, the guardian (rather
than the parent) has authority to compromise the claim: See Sections
2500-2507. If the claim is the subject of pending litigation, the minor
must: appear in.the action either by a guardian of the estate or by a
. Buardian ad lirem, and in such case Section 372 of the Code of Civil
' Procedure provides for compromise of the claim. The' requirewment of
former Section 1431 that the petition be verified is continued in Sec-

_ tion 1450

"CROSS—-REFERENCES

Definitions
(Account in an insured savings and loan association, § 1406
‘"Shares of an insured credit umion, § 1443
Single~premium. deferred annuity, § 1446 v

31/459

CH&PTER 4.  PAYLENT OR DELIVERY OF PROPERTY PURSUANT TO
' COPROLIISE OR JUDGHENT FOR wiINOR OR INCOHPETENT

Article 1 General P;0v181ons

§ 3600. Application of article

3600. This article applies whenever both of the following oondi-
tions exist: ' _ ' ,

(a) A court approves: {1) a compromise of, or the exeoution of a
covenant not to sue on or a covenant not to enforce judgment om, a
minor's dieputed claim or (2)- approves a compromise of e_pending_eetion
or proceeding to which a4 minor or incompetent person is eyperty or. (3}
gives Judgment for a minor or incompetent personm,

(b) The compromise =covenant, or Judgment provides for the payment
or delivery of money or other property for the benefit of the minor or
incompetent person.

Comment. Seotion 3600 continues the Substanoe of a portion of -the

third paragraph of former Sectlon 1510 except that the reference to a
covenant not to enforce Judgment has been added
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§ 3601
31/460

§ 3601, Order directing paywent of expenses, costs, and fees

3601._ (a} The court making the order or giving the judgment
referred to in Section 3600, as a part thereof, shall make a furthér
order authorizing and directing that such reasonable expenses {medical
or otherwise and including reimbursement to a parent, guardiam, or
conservator), costs, and attorney's fees, as the court shall approve and
allow therein, shall be paid from the money or other property to be paid
or delivered for the benefit of the minor or incompetent person.

(b) The order required by subdivision (a) may be directed to the
following: _ '

{i) A parent 6f the.minof, the guardian ad litem, or the gﬁardian
of the estate of the.minqr or the conservator of the estate of the
incoﬁpetenﬁ person. E 7

} (2) The payer of_anylmoney to be paid pursuant to the gomﬁromise,
covenant, or judgmeht for the benefit of the minor or incompetent pér-
sSomn., L | ‘ | |

-Comment. Section 3601 cbntinues the substance of a portion of the
third paragraph of former Section 1510 and supersedes former Section
1511. ' ‘
| CROSS-REFERERCES

Application of Section, § 3600
Approval of contract for attorney's fees for minor, % 3302
Fixing fees for attorney of ninor, § 3302

31/461

-§.3602._ Disposition of remaining balance

36ﬁ2. (a) If there is no guardianshilp of the estate of the minor
or conservatorship of the estate of the incompetent:person, the remain-
ing balance of the money and other property (after payment of all ex-
penses, costs, and fees as approved and allowed by the court under
Section 3601) shall be paid, delivered, deposited, or invested asiﬁro-
vided in Article 2 (commencing with Section 3610). )

{b) Except as provided in subdivision {(c}, if there 15 a guérdian—
ship of the estate of the minor or conservatorship of the estate of the
incompetent person, the remaining balance of the money and other prop-

erty (after payment of all expenses, costs, and fees as approved and
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§ 3602
allowed by the court under Section 3601) shall be paid or delivered to
the‘guardian or conservator of the estate. Upon application of the
guardian or conservator, the court, making the order or giving the
 judgment referred to in Section 3600 or the court in which the guard-

ianship or conservatorship proceeding is pending may, with or without

notice, make an order that all or part of the money paid or to be paid
to the guardian or conservator under this subdivision be deposited or

invested as provided in Section 2456, :

(c) Upon ex parte petition of the guardian or conservator or upon
petition of any person interested in the guardianship or conservatorship
estate, the court making the order or giving the judgment referred to in
Section 3600 may for good cause shown order that all or part of the
remaining balance of money not become a part of the ‘guardianship or
conservatorship estate and instead be deposited in a bank in this state
or in a trust company authorized to transact a trust business in this
state or invested in an account in an insured savings and loan associa-
,tion or in shares or an insured credit union or in a single-premium
deferred annuity, subject to witﬁdraﬁal only-uﬁon aﬁthorization of: the
court, Tf the petition is by a person other than the guardian or cbn—
servator, notice of hearing on a petition under this subdiwvision shall
be given for the perlod and in the wmanner prov1ded in Chapter 3 (com-
mencing with Section 1460) of Part 1. B

Comment. Section 3602 is based on a portion of the third paragraph
of former Section 15310 except that subdivisions (b) and (c) are added to
make clear the alternatives available where there is an existing guard-
. lanship or,conservatprship of the estate.

. CROSS~REFERENCES

Application of section, § 3600

Application or petition must be verified, § 1450

Clerk sets petition for hearing, § 1451

Definitions -
Account in an lnsured savings and loan associlation, § 1406
Shares of an insured credit uniom, § 1443
Single-premium deferred anmuity, § 1446
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317463

Article 2. Disposition of rioney or Other Property:
Where Wo Guardianship or Comservatorship

§ 3610. Disposition of remaining balance

3610. When money or other property is to be paid or delivered for
the benefit of a minor or incompetent person under  a  compromise, cove-
-mant, order or judgment and there is no guardianship of the estate of
the minor or conservatcrship of the estate of the incompetent person,
the remaining balance of the money and other property (after. payment of
all expenses, costs, and fees as approved and allowed by the court under
Section 3601) shall be paid, delivered, deposited, or invested as pro-
vided. in tuis article,

Comment. Section 3610 1s new and makes clear that this article
applies only:where there is not an existing guardiamship or conserva-
torship of the estate. The section is consistent with subdivision (a)

of Section 3602. For provisions relating to the authority of a parent,
.guardian, conservator, or guardian ad litem to compromise claims and

fpwactlons, see Sections 2500-2508 and 3500 and Code of Civil Procedure
. . Sections 372 and 373.5.

" CROSS-REFERENCES

‘Disposition of mohey or property where existing guardlanship ‘0T con-
servatorship, § 3602(b}, (c)

" 317464
§_3611}. Order of court

3611. In any case described in Section 3610, the court making the
order or giving the judgment referred to iﬁ Section 3600 shall order any
one or more of the following:

{a} That a guardian of the estate or conservator of the estate be
appointéd and that the remaining balance of the money and other property
be pald or delivered to the person so appointed.

(b} That the remaining balance cf any money paid or to be paid be
deposited in a bank in this state or in a trust company authorized to
transact a trust business in this state or invested in an account in an
insured savings and loan association or in shares of an insured credit
union or in a single~premium deferred annuity, subject to withdrawal

only upon the authorization of the tourt, and that the remaining balance
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§ 3612
of any other property delivered or to be delivered be held on such
conditions as ;he-court determines to be in the best interests of the
minor or incdﬁﬁefent ﬁeréon, '

{c) If the remaining balance of the money and other property to be
paild or delivered does not exceed twenty thousand dollars (520,000} in

‘value, that all or any part of the money and other property be held on
such-other conditions as the court in its discretion determines to be to
the best interests of the winor or incompetent person. '

(d) If the remaining balance of the money and other property to be
paid or delivered does not exceed five thousand dollars ($5,000) in
value and is to be paid or delivered for the benefit of a minor, that
all or any part of the money aund the other property be pald or delivered
to a parent of the minor, without bond, upon the. terms and under the

conditions specified in Article 1 {commencing with Section 3400) of

Cﬁapfep 2.

Comment. Seéction 3611 continues the substance of the first para-
graph of former Section 1510 except that the upper limit for the appli-
cation of subdivision (¢) has been Increased from $10,000 to $20,000 and
the upper limir for the application .of subdivision (d) has been in-
creased from $1,000 to $5,000.

‘Where the money and other property to be paid or delivered dées not
exceed $5,000 and is for the benefit of a minor, the court, in its
discretion, may make an order under subdivision (a), (b}, (), or (d).
Where the amount does not exceed $20,000, the court has discretion to
make an order under subdivision {a) or subdivision (b).or subdivision
(c), but not under subdivision (d). Where the amount exceeds $20,000,
the court may make an order under subdivision (a) or subdivision (b).
See also Section 3401 (direct payment to parent without court order).

CROSS~-REFERENCES

Definitions
Account in an insured savings and loan associlation, § 1406
Shares of an insured credit uniom, § 1443
Single-premium deferred annuity, ¥ -1446
Buty of parent to account, § 3300

31/466

§ 3612. Reservation of jurisdiction where minor

3612. * Notwithstanding any other provision of law and except to the
extent the court orders otherwise, the court making the order under

Section 3611 shall have continuing jurisdiction of the money and other
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property paid, delivered, deposited, or invested under this article

until the minor reaches the age of 18 years.

Comment. Séction 3612 supersedes a portion of the second paragraph
of former Section 1510. The provision of former law for the court to
provide in its order that it retains jurisdiction has been revised to
confer  such jurisdiction automatically unless the court orders other-
wige. The court's continuing jurisdiction has been extended to include
"other property."

31/467

CHAPTER 5. FPERSONAL PROPERTY OF ABSEWTEES

Comment. Chapter 5 {commencing with Section 3700) continues

- former €hapter 2.5 (commencing with Section 1776} of Division 5, enacted
as part of the P.0.W.-i.I.A. Fawily Relief Act of 1872, See 1972 Cal,
-Stats., Ch. 988, § 16. Tor related provisions, see Chapter 3 (commenc-
ing with Section 295) of Division 2a (administration of estates of
absentees).

31/468
' § 3700.  Definitions

3700. As used in this chapter:

{(a) "Absentee" is defined in Section 1403.

{b) "Eligible spouse"” means the spouse of an absentee who has not
commenced an action or proceeding for judicial or legal separation,
divorce, annulment, adjudication of nullity, or dissclution of thé
marriage of the spouse and the abseutee.

(¢) "Family of an absentee' means an eligible spouse, if any, or if
no eligible spouse, the child or children of an absentee, equally, or if
no child or children, the parent or parents of an absentee, equally, and
the guardian of the estate or conservator of the estate of any person

bearing such relationship to the absentee.

(d) "Secretary concerned” is defined in Section 1440.

Comment. Section 3700 continues the substance of former Section
1776.

31/469

§ 3701. .Setting aside personal property cof absentee

3701. Upon petition as provided in this chapter, the court may set

aside to the family of an absentee personal property of the absentee
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S o ‘ § 3702
situated 3n this state for the purpose of managing, controlling, en-
cumbering, selling, or conveying, or otherwise engaging in any trans-
action WithrréspECt to the property, 1f the court determines that to do
S0 wiii be in the best interest of the absentee, including the interest
qfrphé absentée in providicg for shelter, food, health care, education,
tfansportatidn, ﬁr the waintenance of 2 reasonable and adequate standard
of 1iving for the family of the absentee. The abscntee's interest in

the nroperty sct aside shall not exceed twenty thousand dollars ($20,000).

Cowment. Section 3701 continues the substance of former Section
1777 but increases the amount that way be set aside from $5,000 to
$20,000 and makes clear that the court way sat aside property of the ab-
sentee in crder to prrvide for the support of the dependents of the
absentee. This accomplishes the purpose of the legialation_which_islnot
only to avoid "prejudice tc the estates of such missing persons' but
also to aveid "difficultv and hardehip to their families [caused] by
their inability to consummate transactions, such as to sell property,
withdraw funds, cash checks, transfer securities and the like, upon
which the families are dependent.” 1972 Cal. Stats., Ch,. 988, § 9.  Cf,
Section 295,1 {adwministration of estate of zbsentee); C. Stephenson & G.
Cole, Supplement to ! California Decedent Estate Administration § 3.31,
at 36 (Cal, Cont, Ed. Bar 19746) (intended. te provide for support of
dependants of absentze),

CROSS-REFERENCES
Deiinitions
Absentee, § 1403
Farily of an absentee, § 3700

317470
§ 3702, Uhe may petition

370Z2. Arpetition that persénél property of an absentee be set
aside as ﬁrovided in thiz chapter may be filed by any of the following‘
PErSons; 7

{a} A pefson in whose favor the personal property of the absentee
may be sat aside,

(b} A percon to whon the sheentee hrs iszsued 2 general power of at-
torney while scrving in the arwed forces of the United States or while
an employee of any acendcy or depertment 6f the United States, provided
the powar of 1ttcfﬁe}‘w3€ vaiid and effective at the time issued, re-

ardless whether it has expired or terminated.
g p
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§ 3703

Comment. Section 3702 continues the substance of a portion of the
first sentence of former Section 1778.

CROSS-REFERENCES
Definition, absentee, § 1403

31/471

. § 3703. Contents of petition

3703. {a) The petition shall countain all of the folidwing:

{1) A statement that the petition is filed under this chapter.

(2) In its caption, the last known uilitary rank or grade and the
social security account number of the absentee.

{3) A specific description and estimate of the vaiue of all of the
absentee's property, wherever situvated (including all sums due the ab-
sentee from the United States).

(4) A designation of the property to be set aside, and the facts
establishing that setting aside the property is necessary and in the
best interest of the absentee,

{5) If the property is to be set. aside for the benefit of the
spouse of the absentee, an allegation that the spouse is an eligible
spouse.

(6) So far as known to the petitiocmner, the names and residences of
all persons comprising the family of the absentee, and an allegation
whether a guardian of the estate or a conservator of the estate of any
member of the family of the absentee has been appointed.

(b) There shall be attached to the petition a certificate complying
with Section 1283 of the Evidence Code showing the determination of the
secretary of the military department or the head of the department or
. agency concerned or the delegate of the secretary or head that the
absentee is in missing status. The certificate shall be received as
evidence of that fact and the court shall not determine the status of
the absentee inconsistent with the status shown in the cercificate.

Comment, Section 3703 continues the substance of former Section
1778, with the exception of the statement of persons entitled to file
the petition, the requirement that the court find that the spouse is an

eligible spouse and the requirement that the petition contain a showing
that this chapter is applicable and a prayer for relief. The statement
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- § 3704

of persons entitled to file the petition is continued in Section- 3702.
The requirement that the court find that the spouse is an eligible
spouse is continued in Section 3705. The requirement that the petition
contain a showing that the chapter is applicable has been replaced by a
requirement that the petition include a statement that it is filed under
this chapter; the detailed listing in Section 3703 of the required
contéents of the petition will contain the information necessary to show
that the chapter is applicable. The requirement of a prayer for relief
has been omitted as unnecessary. . : :

oo CROUSS-REFEREWCES

Definitions
Absentee, § 1403 _
Eligible spouse, § 3700

.. Family of an-absentee, §-3700
Petition must be verified, § 1450

31/472
§ 3704.. Notice of hearing o

3704, (a) Notice of the nature of the proceedings and the time and

place of the hearing shall be given by the petitioner at least 15 days
before the hearing date by all of the following means:

. .(1) By mail, .together with a copy of the petitidn, to all persons
comprising the family of the absentee. '

{2) By delivery by -a method that would be sufficient for service of
summons in a civil action; together with a copy of the petition, to the
secretary concerned or to the head of the United States department or
agency concerned.

(3) By publication pursuant to Section 6061 of the Goverument Code
in a newspaper of general circulation in the county in which the pro-
ceedings will be. held. .

(k) Whenever notice to an officer or agency of this state or of the
United States would be required under Section 1461 or Section 1822 upon
petition for appointment of a conservator, like notice shall be given of
the petition under this chapter.-

- Comment. Section 3704 continues the substance of former Section
1779, with.the exception of the . last sentence, which is continued im
Section 3705, and the requirement that the court set the petition for
‘hearing which i1s superseded by Section 1451 (clerk shall set petition

for hearing). The reference to appointment of a guardian of an incom~
petent person in former Section 1779 has been replaced by a reference in

~254-



§ 3705

subdivision (b) to appointment of a conservatot, and ‘a specific refer-
ence to the relevant section of the conservatorship statute has been
added.

CROSS-REFERERCES

Definitions
Absentee, § 1403
Family of an absentee, § 3700
Secretary concerned, § 1440

317473

§ 3705. Hearing and o;der"r

3705. (a) Upon the hearing of the petition, éhy officer or agency
of this state or the United States or the authorized delegate of the
gfficer or agency, o. any felative or-friend of the absentee, way appear
and support or oppose the petitiom. '

{b) If the court determines that the allegations of the petition
are true and correct, the court may order set aside to the family of the
absentee personal property of the absentee situated in California. (ex-
cluding any sums due the absentee from the Uﬁited States) in_which the
absentee's interest does not exceed twenty thousandrdgllars_($20,000).
The property set aside . shall be specified in the order. .

- {¢) No bond shall be required of any person to whom property of the
absentee has been set aside by the court pursuant to this chapter.

Comment. Subdivision {a) of Section 3705 continues the “substance
of the last sentence of former Section 1779. Subdivisions (b) and (c)
continue the substance of former Section 1780 but the amount that may be
set aside is increased from $5,000 to $20,000.

CROSS-REFERENCES

Definitions
Absentee, § 1403
Family of an absentee, § 3700

31/474
§ 3706. Jurisdiction of court not affected by size of absentee's
estate

3706. A determination by the court that the value of all of the
absentee's property, wherever situated, exceeds twenty thousand dollars

{$20,000) or that the absentee owns or has an interest in real property,
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_ § 3707
wherever situated, does not deprive the court of jurisdiction to set
aside to the fawily of the absentee personal property of the absentee
situated in California in which the absentee's interest does not exceed
twenty thousand dollars ($20,000), and the court shall order set aside
such personal property to the family of the absentee if the court finds
that all of the other provisions of this chapter have been complied
with. The property set aside shall be specified in the order.

Comment, Section 3706 continues the substance of former Section
“1?8; but the amount has been increased from $5,000 to $20,000. Cf.
“Section 295.1 (administration of estate of absentee where estate con-
sists of np real property and is less than $5,000).
CROSS-REFERENCES

Definitions
Absentee, § 1403
. Family of an absentee, § 3700

31/775
-§ 3707, Joint tenancy property

3707. For the purposes of this chapter, any property or interest
therein or lien thereon that the absentee holds as joint tenant shall be
included -in deterwining the property of the absentee and its value. The
joilnt tenancy .interest may be set aside to the family of the absentee as
p;ovided in this chapter but may only be set aside to a member of the
. absentee's f#ﬁily who was a joint tenant with the absentee in the prop-

erty.

Comment. Section 3707 continues the substance of former Section
1782,

CROS5-REFERENCES

Definitions
Absentee, § 1403
Family of an absentee, § 3700

31/776

§ 3708. Accounting

3708. (a) Within six wonths after the absentee has returned to the
controllable jurisdiction of the military department or civilian agency

or department concerned, or within six wonths after the determination of
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§ 3800
death of the absentee by the secretary concerned or the head of the de-
partment or agency aoncerned or the delegate of the secfetary or head,
the former absentee or the personal representative of the deceased ab—
sentee may, by motion in the same proceeding, require the person or per-
sons to whom the property of the absentee was set aside to account for
the property and the proceeds, if any. The time of réturn to the con-
trollable jurisdiction of the military department or;civiiian department
or agency concerned or the determination of the time of death of the ab-
sentee shall be determined by the court under 37 United States Code,
Section 556, or 5 United States Code, Section 5566. An official written
report or record of the military department or civilian department or
agency that the absentee has returned to its controllable jurisdiction
or is deceased shall be received as -evidemce of that fact.

(b} This section does not in any manner derogate the findlicy:and
conclusiveness of any order, judgment, or decree previously entered in
. the proceeding.
Comment. Section 3708 continues the substance of former Séctibm
1783, ‘ _
CROSS-REFERERCES

Definitions
-Absentee, § 1403
Secretary concerned, § 1440

i 317777
CHAPTER 6. REMOVAL OF PROPERTY OF WOWRESIDEKT

§ 3800. Petition for removal

3800. (a) If a nonresident has a duly appointed, qualified, and
&cfiﬁg guardian, conservator, committee, or comparable fiduciary in the
place of residence and if no proceeding for guardianship or conservator-
ship of the nonresident is pending or contemplated in this state, the
nonresident fiduciary may petition tc have property owned by the nonres-
ident removed to the place of residence.

(b) The petiticn for removal of property of the nonresident shall
be filed in the supericr court of the county in which the nonresident is
or has been temporafily present or in which the property of the non-

resident, or the principal parc thereof, is situated.
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§ 3801

Comment. - Sectidn 3800 continues the substance of portions of
former Section 1572. The reference to the “state of residence" has been
changed to "place of residence" since the place of residence may be a
forelgn nation as well as a foreign state. - '

CROéS—REFERENCES

VClerk sets petition for heafiﬁg, § 1451
Petition must be verified, § 1430
Transfer of assets of pending guardianship to another jurisdictiom,
§§ 2800~2808
31/778
§ 3801, UNotice

3801. {a) The petition shall be made upon 15 days' notice, by mail

or personal delivery, to all of the following persons:

{1) The executor or administrator or other person in whose posses-
‘sion the property may be.

{2) Persons in this state, known to the petitiomer, who are obli-
gated to pay a debt, perform an obligation, or issue a security to the
nonresident or the estate of the nonresident.

{b} The petition shall be made upon such additional notice, 1if any,
as the court may order.

Comment. Section 3801 continues the substance of the first sen-
tence of former Section 1573 except that 15 rather thanm 10 days notice
is required. '

31/779
§ 3802, Certificate of nonresident fiduciary

3802. The nonresident fiduciary shall produce and file one of the
following certificates:

(a) A certificate thaf the fiduciary 1s entitled, by the laws of
the place of appolntment of the fiduciary, to the possession of the
‘estate of the nonresident in such state. The certificate shall be under
~ the hand of the clerk énd seal of the court from which the appointment
of the fiduciary was derived and shall show a tranécript of the record
of appointment and that the fiduciary has entered upon the discharge of
the dutles of the fiduciary.

(b) A certlficate that the fiduciary is entitled by the laws of

the place of resldence to custody of the estate of the nonresident,
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§ 3803
without the appointment of any court. The certificate shall be under
the hand of the clerk and seal of either (1) the court in the place of
residence having jurisdiction of estates of persons that have a guard-
ian, conservator, committee, or comparable fiduciary or {Z) the highest
court in the place of residence. 1In the case of a foreign country, the
certificate shall be attested by a secretary of an embassy or legationm,
consul general, consul, vice consul, or comsular agent of the United
States, or a diplomatic or consular official of the foreign country
assigned or accredited to the United States.

“Comment. Section 3802 continues the substance of the last sentence
qf_former Section 1573. The persons authorized to attest the certifi-
cate in the case of a foreign country are expanded in conformity with
Evidence Code Section 1530 (statement certifying genuineness of attesta-
tion to accuracy of copy of a writing).

31/780°

§ 3803. Order for removal
3803. (a) Upon the petition, if the court determines that removdl

of the property will not conflict with any restriction or limitation on
the property or impailr the right of the nonresident to the property or
the rights of creditors or claimants in this state, the court shall wnake
an order granting to the nonresident fiduciar? leave to remové‘fhe '
property of the nonresident to the place of residence unless good cause
to the contrary is showm. - ' |

(b) fhe brdér is autﬁority to the fidhciary to sue for and receive
the ﬁrobérty-in his or-héf own name for the use and henéfit of tﬁe non-
feéidenf} | -

(¢) The order is a discharge of the executor, administrator, or
other person in whose possession the property way be at the time the
order is made and of the person obligated to pay a debt, perform an
obligation, or issue a security to the nonresident or the estate of the
nonresident, upon filing with the clerk of the court the receipt of the
nonresident fiduciary for the property and transmitting a duplicate
receipt, or a certified copy of the receipt, to the court, if any, from
which the appointment of the nonresident fiduciary was derived.

Comment. Sectior 3803 continues the substance of former Section
1574 and a portion of former Section 1572. ° : o
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31/781 -
" OPERATIVE DATE

SEC. 4. This act becomes operative on January-l, 1981 except that
priof to that date the Judicial Council and the courts may adopt any
rules ﬁécessary so that this act may become operative on January 1,

-1981.

‘N0 LOCAL RETL.BURSEHENT

SEC. 5. Notwithstanding Section 2231 of the Revenue and Taxation

- Code, there shall be no reimbursement pursuant to that section nar shall
there be an appropriation iade by this act because the Legislature has
determined that the savings in costs to be realized by the enactﬁeﬁt of
this act will offset any increased costs that might result from the

enactment of this act.

II. RULES OF CONSTRUCTION FOR THE PROBATE CODE

An act to add Sections 6, 7, 8, 9, 10, and il to the Probate Co&e,

relating te comstruction of the Probate Code.

The people of the State of Califormia do enact as follows:

Probate Code § & (added). Construction of code

~ SECTION 1. Section 6 is added to the Probate Code, to read:
6. Unless the provision or context otherwise requires, the follow-
ing general provisions and rules of constructlon govern the construction

of this code.

Comment . SeCtibn 6 is a standard provision in various California

codes. E.g., Evid. Code § &4; Veh. Code § 6.

Probaté Chde-§ 7 (added)}. References to statutes

SEC. 2, Section 7 is added to the Probate Code, to read:
"7; Whenever any reference is made to any portion'df this code or
to any other statute, such reference shall apply to all aﬁendméﬁts and

additions heretofore or hereafter made.

Comment. Section 7 is a standard provisibn in various California
codes. E.g., Evid. Code § 6: Veh. Code § 10,
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Probate Code § 8 (added). "Division," "part," "chapter," "article,"
"section," "subdivision,' and "paragraph

SEC. 3. Section 8 is added to the Probate Code, to read:

8, Unless otherwise expressly stated:

(a) "Division" means a division of this code.

{b) "Part" means a part of the division in which that term occurs.

(c¢) "Chapter” means a chapter of the part in which that term oc-
curs,

(d) "Article'" means an article of the chapter in which that term
occurs.

{e) "Section" means a section of this code.

{f) "Subdivision" wmeans a subdivision of the section in which that
term occurs.

(g) "Paragraph" means a paragraph of the subdivision in which that

term occurs,
Comment. Section 8 is similar to Evidence Code Sectiom 7.

Frobate Code § 9 {added). Tenses
SEC. 4. Section 92 is added to the Probate Code, to read:

9. The present tense includes the past and future tenses; and the

future, the present.

Comment, Section ¢ is a standard provision in various California

codes. E.g., Evid. Code § B; Veh. Code § 12.

Probate Code § 10 {added)}. <{onstruction of singular and plural

SEC. 5. Section 10 is added to the Probate Code, to read:
10. The singular number includes the plural; and the plural, the

singular.

Comment. Section 10 is a standard provision in various California

codes. E.g., Evid. Code § 10; Veh. Code § 14.

Probate Code § 11 (added). Constitutionality

SEC, 6, Section 11 is added to the Probate Code, to read:

11. If any provision or clause of this code or application thereof
to any person or circumstances is held invalid, the invalidity does not
affect other provisions or applications of the code which can be given
effect without the invalid provision or application, and to thls end the
provisions of this code are severable.

Comment. Section 1l is the same in substance as Section 3 of the
Evidence Code and Section 1108 of the Commercial Code.
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