f#E-36. 56 5/9/78
Memorandum 78-29
Subject: Study E-36.56 -~ Condemnation Law and Procedure (Ad Valorem
Property Taxes in Eminent Domain Proceedings)

Earlier this vear, the Commission distributed for comment a tenta-
tive recommendation relating to ad valorem property taxes in eminent
domain proceedings. A copy of the tentative recommendation is attached.
The objective of the recommendation is to reorganize and redraft ex-
isting provisioms for clarity. The changes recommended are primarily
technical in nature, with some minor substantive changes.

The responses to the tentative recommendation were generally favor-
able, It was approved without qualification by the tax collectors of
the following counties: Trimity (Exhibit 1--pink), Los Angeles (Exhibit
4--buff), Nevada (Exhibit 9--yellow), San Bernardino {Exhibit 10--
green), Riverside (Exhibit l4--white), and Solano f{not reproduced--
comments marked on copy). It was also approved without qualification by
the Sacramento Municipal Utility District (Exhibit 2--yellow), County of
San Diego (Exhibit 8--pink), and County of Riverside (Exhibit 13--gold}.
Qualified approval was expressed by the tax collectors of San Benilto
(Exhibit 6--gold) and San Mateo (Exhibit 12--blue) counties and by the
State Bar Condemnation Committee (Exhibit ll--buff). Their qualifi-
cations are discussed below, along with the critical comments recelved
from Hemmings (Exhibit 3--green), McElligott (Exhibilt 5--blue), and
Professor Satc (Exhibit 7--white).

Scope of Recommendation

McElligott (Exhibit S5--blue) makes the argument that there are
problems in payment and apportionment of fixed assessment liens on
property taken by eminent domain, which should be dealt with at the same
time as the problems in payment and apportionment of tax liens are dealt
with. The Commission has previously received the same suggestion from
Hemmings, in a letter distributed to the Commission at the time of the
initial staff draft of this recommendation.

The problem with dealing with assessment liens is that they must be
treated quite differently from taxes. They are not subject to can-
cellation, and there may be different policies involved in the manner of

apportionment and collection. If the Commission 1s interested, the
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staff will further investigate the assessment lien problems, on a non-
priority basis in the same manner that the present tentative recommen-
dation has been done, and give the Commission a memorandum when the
investigation is completed. The staff will add a note to that effect in

footnote 4.

Title of Legislation

Hemmings (Exhibit 3--green) suggests that the title of the proposed
legislation, which appears at the top of page 2 of the recommeﬁdation,
be broadened to refer to public agency acquisition of real property.

His apparent concern is that the statutes affected deal not only with

acquisition by eminent domain but also incidentally with other types of

acquisitions by public entities. The title could be revised to read:
An act to amend Section . . . , relating to ad valorem prop-

erty taxes on property subject to eminent domain proceedings or
acquired by public entities

In any case, this is a matter for the Legislative Counsel to determine,

and he will insert the title that is most descriptive.

Code of Civil Procedure § 1250.310. Contents of complaint

Although Section 1250.310 of the Eminent Domain Law is not proposed
to be amended in the tentative recommendation, Hemmings (Exhibit 3--
green) suggests that {t be revised so that the eminent domain complaint
includes the assessed identification number of the property to be taken
and of the larger parcel, 1if any.

The staff questions whether this would serve a useful purpose.
Existing law requires the tax collector to certify the assessed ilden-
tification number to the court when the court gives the tax collector
the legal description of the property and requests tax data for the
property; this requirement 1s continued in Section 1260.250 of the
draft. It seems unnecessary to require the identification number before
this time, and it would create problems of accurate identification in
the complaint. Also, the property owner presumably is familiar with the
assessed identification number of the property. Absent some clear
indication of the benefit to be gained by requiring this information in

the complaint, the staff recommends against its adoption.



Code of Civil Procedure § 1260.250. Determination of property taxes

Subdivision {a). Section 1260.250(a) continues an existing pro-—

vision that directs the court to require tax data from the tax collec-
tor. The State Bar Condemnation Committee (Exhibit 11-~-buff) peints out
a technical defect that there is no procedure for requiring tax data
where the case is settled without having been set for trial. This
defect could be cured by the following amendment, along the lines sug-
gested by the Bar Committee:

1260.250. (a) The court, exthe¥ on the date it issues an
order for possession, e¥ on or before the date set for trial, or on
or before the date of entry of judgment, whichever is earifer
occurs first , shall give the tax collector the legal description

of the property sought to be taken and direct the tax collector to
certify to the court the following informatiom:

* * * * *

A comparable change would be required in subdivision (b).

Hemmings (Exhibit 3--green) believes that this provision should
also be revised to place the burden on the condemnor to prepare an
appropriate order for the court to sign ex parte. His concern is that,
if the duty is left to the court, it will not be done until after the
final judgment. The staff believes this can best be done by giving the
condemnor an incentive to see that the taxes are pald out of the award.
See discussion below under Revenue and Taxation Code Section 5083.

Sybdivision (a)(l). Existing law permits application for a sep-

arate tax assessment of property in an eminent domain proceeding at any
time after the taxes on such property are subject to cancellation. Code
Civ. Proc. § 1268.420. The intent of this provision is to provide for
the partial taking situation where taxes must be cancelled on the part
taken but continue on the remainder.

The second sentence of Section 1260.250(a)(1) continues this pro-
vision but makes clear that the application may be made early in the
proceeding. Hemmings (Exhibit 3--green) believes that the separate
assessment should be made earlier still--"a segregation should be or-
dered promptly so that the property owner, if so advised, can stop
paying ad valorem taxes on the portions sought to be takenm and continue
payments on the remainder.” The County of San Mateo (Exhibit 12--blue],

on the other hand, has problems with any separate assessment before the
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final order of condemnation. 'We are reluctant to split property until
the final order has been issued because there are generally changes from
those originally proposed and it leads to nothing but confusion to go
back and redo the assessment maps and billings."

The staff finds the case of the taxing authorities more compelling
than that of the property owner. The property owner can recover any
taxes paid that are subsequently cancelled by obtaining a refund pur-
suant to Section 1268.440, The staff would restore the separate assess-
ment provision to Section 1268.420, as in existing law, permitting
application at any time after the taxes are subject to cancellation.

This would also help to cure the problem raised by Professor Sato
{Exhibit 7--white} that separate assessment should not be used as a
means of aveiding payment of taxes past due on the whole parcel. To
make clear that taxes as to the whole property are required to be paid
out of the award, the staff would revise the second sentence of Section
1260.250(a}{l} to read:

1f the property does not have a separate valuation on the assess-

ment roll, the information required by this section shall be for
the larger parcel of which the property is a part.

Subdivision (a)(3)}-(4). Professor Sato (Exhibit 7--white) notes an

inconsistency between Section 1260.250(a)(3)-(4) and Revenue and Tax-
ation Code Sections 5084-5085 in their use of the phrase "current taxes."
However, the staff does not believe that Professor Sato's proposed
amendment to Section 1260.250 is an improvement. If the inconsistency

is causing confusion, the staff proposes to remedy it by deleting the
reference to "current” taxes from Section 5084; this provision actually

relates to taxes for the next succeeding tax year.
Subdivision (b). The County of San Mateo (Exhibit 12--blue) points

put that it is unnecessary to have the board of supervisors approve a
form on which the tax collector submits the required information to the
court when a simple letter would suffice. The staff agrees, and will
delete the phrase "on a form approved by the board of supervisors."
Hemmings (Exhibit 3--green) believes that a method should be de-
vised by which the information certified by the tax collector to the
court is made available to the property owner's attorney. le supggests

that the findings in an eminent domain proceeding include a statement of
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the amount of taxes to be paid out of the award. The staff sees no
problem with this and proposes that the first sentence of subdivision
(¢} be amended to read:

The court, as part of the judgment, shall erder +hat sgeparately

state the amount certified pursuant to this section and order that
the amount be paid to the tax collector from the award.

Code of Civil Procedure § 1268.410., TLiability for taxes

Professer Sato (Exhibit 7--white) notes that the language of Sec-
tion 1268.410 is a little hard to understand. He has a point. The
staff would revise Section 1268.410 to conform to the language used in

Sections 5081-5090 of the Revenue and Taxation Code:

1268.410. As between the plaintiff and defendant, the plain-
tiff is liable for any ad valorem taxes, penalties, and costs upon
property acquired by eminent domain that would be subject to cancel-
lation under Article 5 (commencing with Section 5081) of Chapter 4
{eemmeneing with Seetienm 49863 of Part 9 of Division 1 of the
Revenue and Taxation Code #f the pisintiff were a public entity
and +£ sueh tazesy penalties; asd ceste had net been paitd; whether
or net the plaintiff 45 a pubdis eatdsy if the property were
exempt property, regardless whether it is exempt property .

Code of Civil Procedure § 1268.430. Reimbursement for taxes
Section 1268.430, which is not affected by the present recommenda-

tion, provides that, if the property owner has paid any taxes for which
the law makes the condemnor liable, the property owner may recover the
amount paid by a cost bill in the eminent domain proceeding. Hemmings
(Exhibit 3--green) complains that the provision "contains no teeth,”
other than Section 1268.440, which authorizes the property owner to
apply directly to the taxing authority for a refund. The staff believes

that the provisions are adequate.
Code of Civil Procedure § 1268.440. Refund of taxes paid by public
entity

Discussion of the preceding section reveals that Section 1268.440(a)

is too narrowly drawn; it should apply to taxes pald by the property
owner as well as to taxes paid by the public entity since it appears
that there are some cases where the property owner fails to be relm-—
bursed. The leadline should be revised accordingly and subdivision {a)

amended to read:

1268.440. (a) If a publie entity has paid taxes on preperty
£hat the publie entity acguired taxes have been paid on property
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that is acquired by a public entity by eminent domain after the
lien date, the amount of taxes that would have been subject to
cancellation under Article 5 (commencing with Section 5180) of
Chapter 4 of Part 9 of Division 1 of the Revenue and Taxation Code
1f unpaid shall be deemed to be erroneously cecllected and shall be
refunded to the publie entity person who paid the taxes in the
manner provided in Article 1 (commencing with Section 5096) of
Chapter 5 of Part 9 of Division 1 of the Revenue and Taxation Code.

Revenue & Taxation Code § 2921.5. Transfer of taxes to ungecured roll

Professor Sato (Exhibit 7--white) believes that the word ''unse-
cured" should be deleted from the phrase "unsecured property' since, by
definition, a tax on "unsecured property" would never be on the secured
roll. He is incorrect; "unsecured property" 1s a term having a techni-
cal definition in the Revenue and Taxation Code, which should not be

tampered with. See Section 134.

Revenue & Taxation Code § 2922, Delinquent penalties

Section 2922 and other sections in the recommendation (Sections
5083, 5086, 5087, 5088) refer to ''penalties." Hemwmings (Exhibit 3--
green) notes that "penalties" are not recoverable in bankruptey proceed-
ings, and a change in terminology might be desirable. The staff be-
lieves, as Hemmings points out, that this problem is beyond the scope of
the present recommendation. If the taxing authoritiles are concerned
about the loss of money inm bankruptcy proceedings, they can sponsor

legislation to revise the terminology of the Revenue and Taxation Code.

Revenue & Taxation Code § 4986. Cancellation of taxes

The San Benito County Tax Collector (Exhibit 6--gold} is concerned
about changing "may” to "shall" in subdivision (a) (and also in Section
4986.2) since he is currently authorized by resolutiom of the board of
supervisors pursuant to Section 4804 to exercilse the authority covered
by these provisions. The change from "may" to "shall" simply codifies
existing law; in addition, a board resolution under Section 4804 may
extend to "any act required or authorized to be performed by the board"
{emphasis added). The staff sees no problem here and will so inform the
San Benito County Tax Collector.

Hemmings (Exhibit 3--green) nctes that the last paragraph of Sec-
tion 4986(a) 1is concerned with mention of taxzes as grounds for mistrial

in eminent domain and that the Commission was planning to recoummend its
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repeal. The Commission still is planning to recommend i{ts repeal, but
this is the subject of a separate recommendation. See the Note follow-
ing the Comment. Should AB 2282 (which embodies the Commission's recom-
mendation) fail to be enacted, we will incorporate the mistrial recom~
mendation in the tax recommendation.

Hemmings also notes that the reference te "municipal corporation"
in subdivision (b) should be changed to "city." The staff will make

this change.

Revenue & Taxation Code § 5083. Delinquent taxes, penalties, and costs

Section 5083(a) precludes cancellation of delinquent taxzes on
property acquired by a public entity. Professor Sato (Exhibit 7--white)
notes a redundancy in the wording of subdivision (a); the staff believes
his revision is appropriate:

5083. (a) No cancellation shall be made of all or any portion
of any unpaid taxes, or of any penalties or costs that have accrued
thereon while on the secured roll, levied for prior tax years that

constitute a lien am exempt property sequired after the Iien
date at the time of acquisition of exempt property .

Section 5083(b) provides for payment of the delinquent taXxes
through escrow or from the award in an eminent domain proceeding.
Hemmings (Exhibit 3--green) notes that sometimes there is no escrow in a
public entity acquisition and that, even where there is, the taxes do
not always get paid. Apparently, taxes do not always get pald out of
the award in eminent domain proceedings either. The staff believes that
the best solution to these problems is to make the acquiring entity
responsible for seeing that the taxes are paid out of the funds that it
is putting up for the property. This can be done fairly simply by
making any unpaid taxes on property that becomes exempt collectible from
the acquiring entity:

5083. . . . (b) Such unpaid taxes, penalties, and costs shall
be paid through escrow at the close of escrow or from the award in
eminent domain, or if unpaid for any reason, shall be collected
from either the person from whom the property was acquired or the

public entity that acquired the property, like any other taxes,
penalties, and costs on the unsecured roll.

Similar changes should be made in Sections 5085(a} (current taxes,

penalties, and costs) and 5086 (taxes, penalties, and costs transferred

directly to unsecured roll).



This change will impose on the acquiring entity an incentive either
to see that (1) the tax collector 1s notified and makes a claim in the
eminent domain or other proceeding or {2) the purchase price is reduced
by an amount sufficient to enable the public entity later to pay the
taxes. To make clear, however, that, even though the unpaid taxes are
collectible from the public entity, it is the property owner who is
ultimately liable for them, a provision such as the following should be
added:

§ 5091. Liability as between public entity and property cwner

5091. As between the person from whom property was acquired
and the public entity that acquired the property, the person from
whom the property was acquired is liable for any unpaid taxes,
penalties, and costs on exempt property that are not subject to
cancellation pursuant te this article.

Comment. Section 5091 is new. Even though unpaid taxes,
penalties, and costs may be collected from the public entity pursu-
ant to Sections 5083 (delinquent taxes), 5085 (current taxes), and
5086 (taxes transferred to unsecured roll), the property owner is
liable to the public entity for taxes so collected.

Revenue & Taxation Code § 5089, Transfer of lien

Professor Sato {(Exhibit 7--white) believes that Section 5082 should
precede Sections 5083 et seg. since they deal with the same concept.
Whether Section 5089 should precede or follow the sections to which it
relates is a matter of taste. The staff sees no harm in reorganizing as

Professor Sato suggests and plans to make the change.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary



\ ” | ) :
! N
. . ; : :
i ;
N i ‘
i
: j
i . ‘
¥ -
i
| - ‘




AR [ N T

Memorandum 78-25 Study E-306.56

. EXMIBIT 2
& sMuUD

SACRAMENTC MUNICIPAL UTILITY DISTRICT [} 6211 5 Street, Box 15830, Sacramento, California 95813 (516} 452-3211

Yehruary 13, 1978

California Law Revisinn Commission
Stanford Law School
Stanford, CA 94305

Gentlemen:
I have rcad through your Tentative Recommend-

ations Relating to Ad Valorem Property Taxes in Eminent
Domain Proceedings and belicve it to be satisfactory.

Very truly yours,

David S. Kagflan

General Counscl



Memorandum 78-25

IAMES E. COX
BERNARD F. CUMMING
PAUL 0. LAMPHERE
CHARLES L. HEMMINGS
ANTHOMY || DEMARLA
IRVEN L GRANT, j&_

EXHIBIT 23

LAW OFFICES OF
COX, CUMMINS 8 LAMPHERE

A PROFESSIONAL CORPORATION
COURT AND MELLUS STREETS
MARTINEZ, CALIFORNIA 94552

February 14, 1978

California Law Revision Commission
Stanford Law School
Sanford, California 94305

RE:

Study E-36.56

Ad Valorem Property Taxes in Eminent
bomain Proceedings :

Gentlemen:

I recognlze that the stated objective of the

January 1978, Tentative Recommendation is technical
changes with minor substantive changes in existing

statutes. The whole problem came absout because it was
decided in 1959 that former Revenue and Taxation Code

‘section 4986(e) permitted public agencies to acquire
real property by eminent domain or otherwise and toc

apply for cancellation of delinquent taxes without pro-

ration. Since most county auditers report that the
tax delingquency rate is less than 2%, the problem is

and was essentially a minor one.

A legal structure has

been built to insure that counties and other taxing

agencies receive every ad valorem tax dollar to which

they are entitled. The present legislation and the

recommended legislation are so cumbersome as to be
unworkable and the cause of great delay in actual
everyday practice.

THE PRESENT PROBLEM

'The condemnor is not interested in taking the
required steps to see that tax delinquencies are made
good in an eminent domain proceeding.

To my knowledge,

TELEPHOME
415-228- 7300

¥, 0, BOX KL

ne court ever follows the reguirements of present Revenue

and Taxation Code gsection 4986.9.

The present law which

requires notice that the condemnation award has been
depeosited is not followed.

SUGGESTED CHANGES

l. The title of the proposed legislatioﬁ should
be broadened to add "and to public agency acquisition of

real property".



COX, CUMMINS & LAMPHERE

A MLDERMICHAL TORRORATIOM

California lLaw Revision Commission
February 14, 1978
Page two

2. Add to present code of Civil Procedure
section 1250.310 a requirement in public agency condemnation
that the complaint contain a reference to assessed identifi-
cation number of the property sought to be taken, and of the
larger parcel if there is a possibility of compensation for
injury to a remainder under Code of Civil Procedure section
1263.410-450. The condemnor can readily secure this infor-
mation from a preliminary title report or a reference to
county assessor's maps. :

3. I have never yet seen an order for immediate
possession under Code of Civil Procedure section 1255.410
which complies with present Revenue and Taxation Code
section 4986.9% (proposed Code of Civil Procedure section
1260.250). If the eminent domain proceeding seeks to
acquire only part of a larger parcel, a segregation should
be ordered promptly so that the property owner, if so
advised, can stop paying ad valorem taxes on the portions
sought to beé taken and continue payments on the remainder.

4. The present section 4986.9 and proposed statute
puts the burden of requesting ad valorem tax information and
possible segregation upon "the court". Legislation should
be devised which places the burden upon the condemnor to
prepare an appropriate order for the court to sign ex parte.
Some method should alsc be devised for having the information
contained in the tax collector's certificate made available
to the attorney for the landowner when the tax collector
files his certificate with "the court".

5. Perhaps the solution toc the problem raised
in 4. would be an express requirement of findings of fact
and conclusions of law in eminent domain proceedings in-
cluding a statement concerning the amount of delinguent
or prorated ad valorem real property taxes to be paid out
of the award.

6. If the attorney for the condemnor has complied
with Code of Civil Procedure section 1268.120, the defendant
landowner then has the necessary information to apply for
withdrawal of the depesit and payment of the appropriate
amount to the county tax collector.



COX, CUMMINS 8 LAMPHERE

A PROFESHONAL CORPORATION

California Law Revision Committee
February 14, 1978
Page three

7. If the landowner has prepaid taxes, he submits
a memorandum in the nature of a cost bill under present
Code of Civil Procedure section 1268.430. Although the
statute says that the plaintiff shall pay the defendant the
amount to which the defendant is entitled, the statute con-
tains no teeth, other than proposed Code of Civil Procedure
section 1268.440.

. B. In proposed Revenue and Taxation Code setction
4986b, fourth line, "municipal corporation” should read
"city". (Gov.Code §§34100.2).

9. I note that it is proposed to eliminate from
Revenue and Taxation Code section 4986, the prohibition
against mention of unpaid taxes (annual report - December,
1977, page 125). 1If this is the desired result, then the
portion of proposed section 4986 (on page 10) should be
eliminated from the Tentative Recommendation.

\ 10. As to acquisitions other than through eminent
domain sections 5081-5083 assume that property acquired
by gift or purchase will always be handled through a title
company escrow. It occasionally occurs that there is no
esCcrow. '

It is my observation thaet title companies, unless
specially instructed, do not handle proration and applica-
tion for cancellation of ad valorem taxes in accordance with
the governing statutes.

Title companies routinely provide for proration
of taxes as of some fixed date in transactions between pri-
vate buyers and sellers. Unless the escrow officer is in
close touch with the county tax collector, the amount of
taxes due as of the date of recording is unknown. The
tax collector will not accept partial payments on tax
bills unless there has been a resolution of the Board of
Supervisors cancelling taxes which would otherwise be due
after the date of recording.



COX, CUMMINS 8 LAMPHERE

A PROFEAMONAL TORPONATION

California Law Revision Committee
February 14, 1978
Page four

Perhaps the solution for non-eminent domain
acquisitions would be an amendment to Government Code
Section 27281 (requirement of certificate or resolution
of acceptance of a deed to a public agency), as a condi-
tion of acceptance for recordation by the county recorder.
The solution may be that the tax collector be required
to certify that all ad valorem taxes have been paid to
the date of recording, and ordered cancelled as to future
taxes.

Although it is beyond the scope of the present
study, the reference to "penalties" in proposed Revenue
and Taxation Code sections 2922, 5083, 5086, 5087, 5088
should be changed to some other word for the reason that
penalties are not collectible in a bankruptcy proceeding.

Yours very truly,

Charles L. Hemmings

CLH/cs



Memorandum 78-25 Study E-36.56
EXHIBIT 4

COUNTY OF LOS ANGELES
DIEPARTMENT OF THE TREASURER AND TAX COLEECTOR

HAll OF ARMINISTRATION
ap® NORTH HILL S189EET
PO BOX 2102 TERMINAL AMNEX.
Lo AMGEL ES, CALIFORNTA BO001

. H.B.ALVORD iz e7e- 2101 8.4 HUREMBERG
T ASJRER AMIF CAK COLLE CTOR CHIES OLPHTY

February 15, 1978

Callfornia Law Revision Commlsslon
stanford Law Schoo!
Stanford, Califernla 94305

Attentlon John H. DeMoully
Executive Secretary

Gentlemen:

Thank you for glving me the opportunity to review your Commisston's

tentative recommcndation relating to Ad Valorem Property Taxes in
Eminent Domain Proceedings.

! belleve that it goes @ lonyg way In cleaning up an area of the
Revenue and Taxation Code which over the years has become cluttered

and unclear.
i am happy to wholeheartadly alve my approval to this effort.

Yery truly yours,
RNV :

. 8. ALVORD

TREASURER ANu TAX COLLECTOR

HBA:naf
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ERNERT A . WHBON
AEMHNETH | Jakea
JAMES T MORTON

JOHH T LYNGCH LigBSs- 18]

FHLLIM O ABBAT
PEOOY L. McELLIGOTT
HBENT 4 HitL
THOMAS B AGAMY
BHERMDED A DAVIS
LAWREWCE . JENAEN

AMDREW £ HALL, JH.
aeMALD A LABTER
JEMEMEAH . LEHCH
MICHAEL M. NAVE
JSHES |, CORELAND
BHAPDM S, WHITE
MAYER R DAMIEL

JOARN €. BRIODT
FAVL G WL RIS
MOBEMY Q. AUNWBREY
HOY RS EDEN

Study E-36.56
EXHIBIT 5

WirLsor, JongEs, MorTOoN & LYyncH
ATTORNEYS AND COUNSELLORS AT LAW
B30 NORTH SAN MATED DRIVE
PO BOX {82
BAM MATED, CALIFGRNIA D440
[aip]342-3823

CHARLEIE M. MiRKRIDE
rgma-igll
MINRRRIOT & SORDON
{HORE R B anEDONE
I
WIRKMRIDE & Wil 8T
11 Nl Y]
KIRREWIOE, Wi N, wAREFLT1D & WALLACK
ELZR ST L]

OF LOUNSEL

THOMas . MORCOMET

JaMESs M PARMELEE
Ak HAEL AN T, ONLTE

February 16, 1978

California Law Revision Commission
Stanford Law School
Stanford, CA 94305

Jottn H. PeMoully
Executive Secretary

Attention:

fe: Tentative Recommendation Relating to Ad
Valorem Property Taxes in Eminent Domaln
Proceedings

Dear John:

T have rapidly reviewed the Tentative Recommendation Relating te

Ad Valorem Property Taxesn in Eminent Domain Proceedings which 1s
evidently proposed to be placed before the Leglslature sbortly. It
has brought to mind a problem which we find occcurring with increas-
ing regularicty., This 18 the failure to recognize the existence of
certain fixed lien assessments which are collected together wich,
and not sepatately from, taxes. These are frequently a problen

when there 18 acquisition of less than an entire parcel, particu-
larly by the Department of Tramsportation. 1 would specifically
draw your attention to the provisions of proposed Section 1260.230
relating to the certification to the Court relative to all unpaid
taxes, penalties and costs. The problem we face 1s that assess-
ments which have been funded throvgh the Ilmprovement Bond Act of
1915 may only be collected with taxes. The lien of the asseasment
19 a iien for the entire amouunt, but the due date and bllling relates
only to the portion pavable each year. It cannot be pald separately
from taxes and therefore, as to any year on which Laxes are uupaid,
the 1915 Act assessments will also be unpaid. Thus, 1t is essential
that there he notification tou the Court of the existence of such
assessment delingquenclies and liens.

Additionally, the assessment ivself is not subject to cancellatiou.
Since 1t is a fixed Lien Iin the nature of 8 debt of the property,
evep though it 1is not collected all at one time, it is a propercty
interest in the same sense that a mortgage or deed of trust would be.



California Law Revision Commiesion February 16, 1978
Re: Tentative Recommendation Relating to

Ad Velorem Property Taxes in Eminent

Domain Proceedings
Page 2

Thus, cancellation would be inappropriate and it is not recommended
that your proposed Section 1250.250 of the Code of Civil Procedure
be enlarged upon to provide for asgespments,

Because the proposed amendments are purportedly comprehensive, the
following are advisable: that reference be made to the existence of
the fixed lien susessments; that those which dre delinquent be paid
from the judgement; and (where less than all of the parcel ig in-
volved) that portion which is not yet due and which is applicable

to the lands being acquired should also he pald from the judgement.
We have hed continuing problems with the Department of Traasportation
attempting to transfer ail of the lien of an asdessment over to the
remainder of a parcel where they acquire less than the whole. This,
unfortunately, frequently results 1in a significant reduction of the
security and rarely has any relationship to the actual benefits re-
ceived by the land. The ratlionale used by the Department of Transg-
portation is that the property owner from whom they are acquiring
the portion of the property has agreed to such eegregation. Unfor-
tunately, mere agreement on the part of the condemnee cannot affect
the basic security of the bondholder.

Although this would seem to be somewhat outside the scope of your
proposed amendments, I cannot help but feel that the one cannot
be considered without recognition of the other,

Thank you very much for the opportunity to cof:;;;/- ¢?fﬁ¢
-
L3 ETUly,

.- !""-"

Y LR -

- Pl -
L

R .

- . T o -

Pegg§‘L. McElligott
for WILSON, JONES, MORTON & LYNCH

PLMcE/kw



Memorandum 78-25 EXHIBIT 6 Study E-36.56

{ OUNTY OF SAN BENITO

k ottien of  JULIAN MEDINA  Tax ond Licanse Coffector

Past OHice Box 700
HOLLISTER, CALIFORNIA 95023

February 17, 1978 Phone (408) §37-4373

California Law Revision Commission
Stanford Il.aw School
Stanford, California 94305

Re Ad Valorem Property Taxes in Eminent Domain Proceedings
Gentlemen:
CONGRATULATIONS |

Finally someone is taking the initiative to cleanse the verbosity
in Sections 4986 et seq, California Revenue & Taxation Code.

I question the synonymity, if any, of the word "ghall" versus the
word "may" in Section 4386{a) & 4986.2.
In my opinion, the word "shall” can be defined to express what is
mandatory, akin to "must" or “oommand."®

Whereas, the word "may" is more lenient and can be expressed as -
have permisaion to, ility to, having purpose or expectation, or
option to.

The reason I am desirous for the retention of "may"expressly
within 4986{a) & 4986.2 is because we have a Board Resolution
purasuant to Section 4804 of the R & T Code, wherein both 4986 &
49B6.2 are included.

The purpose being that we need not acquire Board of Supervisor
approval for routine tax matters, thus alleviating our Board of
any unnecessary or remedial tax corrections.

Therefore, should the word "shall” supersede "may", I believe our
Resolution may become invalid.

Any comments with reference to this matter would be appreciated.

Tax Collector

JIM/hh
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P~ EXHIBIT 7

~- UNIVERSITY OF CALIFORNIA, BERKELEY

BERKELEY * DAYIS » IIVINE * LOS ANGELES * HIVERSIDE * BAN THEGD * SAN FHANCISTO SANTA HARDARA * SANTA CRUE

SCHOUE OF LAW {BOALY 1EALLY
BERKELEY, CALIFOHNIA 94720
TELEIFHONE [418] 642- 1831

February 21, 1978

Mr. John H. DeMoully

Fxecutive Secretary

california Law Revision Commission
Stanford Law School -

Stanford, CA 94305

Dear John:
Thank you for sending me a copy of the tentative recommendations

on disposition of ad valorem property taxes in eminent domain proceed-
inga. The fecllowing comments are offered:

()

1. Section 1260.250 does not deal adequately with accrued taxes
when there is a partial taking. For the current tax year, a separate
assessment of the partlal taking can determine the amount due upon the
portion taken but as to accrued taxes for prior tax years, 1s 1t con-
templated that the lien will be apportioned on the basis of reaspective
assessed values of portion taken and the remainder? Or will all of the
accrued taxes for past fiscal years be collectible from the proceeds of
the partial taking? I would think that the latter approach is the pro-
per one. The taxpayer ought not to have the benefit of separate assess-
ment for accrued taxes for past flscal years when & fund has become
available to pay the taxes. ’

2. I assume that § 1260.250 is intended to cover the following
situations: '

4. The date of trial or acguisition is February 1, 1978.
Subsection (a)(2) covers taxes owing for the fiacal years prior to
and including 1976-77.

b. The date of trlal or acquisition is June 1, 1478. The
taxes owing for the fiscal year 1977-78 are known.

c. 1f the date of trial is Jume 1, 1978, the date of acquisi-
tion may be delayed until the fiscal vear 1978-79 but the taxes for
1978-79 may not be fixed even though the lien date for the fiscal year
1978-79 has passed.

d. The date of trial is February 1, 1978. The date of acqui-
sition may be delayed until August 1, 1978 or later.

(N




Mr. John H. DeMoully
Page 2
February 21, 1978

)

i cammot determine when § 1260.25G(a)(3) and (4) applies to my
gituations b, c and d above. The confusion arises because I cannot
determine whether the Commission is using the terms “current year"
and "succeeding tax vear" in this section consistently with Rev. &
Tax. Code §§ 5084 and 5085.

I suggest the following amendment:

(3) All unpaid taxes, penalties, and costs levied and is a
1ien on the property for the tax vear commencing next prior to the date
of court's direction when the date of acquisition, as determined pursuvant
to Section 5082 of the Revenue and Taxation Code, or the date of trial
is in the same tax year. The unpaid taxes, penalties, costs shall be
prorated to, but not including, the date of ncquisition or the date of
trial, whichever 18 earlier. 7f the amount of the tax 1z not ascertain-
able at the time of proration, the amount shall be estimated and computed
based on the assessed value for such vear and the tax rate levied on the
gecured roll for the immediately preceding year.

(4) The actual or estimated amount of taxes that are or will
become a lien on the property in the tax year next succeeding the date i
of court's directicn when the date of acquisition, as determined pursuant !
to Section 5082 of the Revenue and Taxation Code, or date of trial is in ::)
the next succeeding tax year. The taxes ahall be prorated to, but not
including, the date of acquisition or the date of trial, whichever 1ia
earlier. Any estimated amount of taxes shall be premised upon the assessed
value of the property and the tax rate levied on the secured roll for the
yvear preceding the year for which the estimate is made.

{5} The amount of the taxes, penslties, and costs allocable to i
one day of the tax year referred to in paragrapb (3), and, where applica- i
ble, the smount allocable to one day of the tax year referred to in !
paragraph (4), hereinafter referred to as the "daily prorate."

3. Section 1268.410 is incomprehensible to me. 1 gssume that
this section is intended to apportion the tax liability between the
plaintiff and defendant. Although the Commission is making a technical
amendment only, it should take the occasion to make it understandable.
The portion that glves me ttouble ig the last three lines of the section
commencing with the words, "if such taxes,™.

4, The word "unsecured" should be eliminated from the second line g
of the section 2921.5. Without the change, there 1is an dinternal incon- |
slstency since a tax on unsecured property [meaning property on the
ungecured rolll cannot be iransferred from secured to unsecured roll.

5. The last 1line of section 5083{a) ghould be revised to read,
"lien at the time of acquisition of exempt property.”

Since the section deals with prior tax years, it does not make ::)
any difference whether the property was acquired before or after the




Y

("

()

Mr. John H. DeMoully
Page ) o
February 21, 1978

lien date of the year of acquisition. The taxes for the fiscal year
in which the property is acdquired ia taken care of by section 5085
and for the ensuing fiscal year when property is acquired after the

1ten date for the ensduing fiscal vear will be taken care by section
5084.

6. Sectlion 5089 ought to precede section 50B3 since the concept
in Bection 5089 is emhndled in sectlon 50B3 et seq.

Sincerely,

'y
,zz// {o
Sho Sato
CoEfroth Professor of Law

SS/es
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County of Sarn Diego

GRFICE OF LLOVD S HARMDMN IR

Cuper fleRuts Tatars LaoweRs

COUNTY COUNSEL

BETEY B WOCNE LEWHE P ZULL HLPH
DOMNALD L. CLARK IRE COUNT T ADMINIITRATION CENTER e aemen AT W LL AR 1
County Counsel SAN FIEGD, CaLIFOANIA 4240y i T i
Jalr ~ HPFLA
JOSEPH KASE, IR /4 206 3658 momens e cens el nbber
,
Pswestant County Crergnanl WL 1.1::"11‘ :-:l'\:-s::n L) noﬁn:;::.r n(_ ;:I:-I:’:ILL
- 4 oo . o THADTHY 1 rAMESCLD SHEEL AP Y ROWRY
Fehruary 22, 974 ornt iemvie Sl I

WREGaMY & W AN ATYT

California Law Revision Commisslon
Stanford Law School
Stanford, California 24305

Dear Commissioners:

Re: fTentative Recommendation Relating to Ad Valorem
Property Taxes in Eminent Domain Proceedings

In accordance with your request {or comments concerning
the above-noted tentative recommendation, this letter is
to advise vou that this office approves of the tentative
recommendation.

Very truly yours,

DONALD L. CLARK, County Counset
/'t:]
Lot S O T
By f{g{%’!f”“}? & Myl g 66
BALPH E. SHADWELL, Deputy

RES: bh

A 7B-036E
e ASSessOYT
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COUNTY OF NEVADA

STATE OF UCALFFORNIA

TTHEVADA HEHUNTY o THE CATERAY 19 THI. BIEMRAR""

OFFLLE MF
MARDELLA J. LARSTIN
TREASURER AND TAX CODLLECTOR
LE IR THLRGE ARKE

NEVaADAE 7Y, CALIFDRNIA 25959
DA e a-2an, £, 207

February 28, 1978

John H. Je Moully, Exec. Sec'ty
California Law Revizion Comission
Stanford Law School

Stanford, CA 94305

Dear Mr. De Moully:

Please be advised that 1 have no objeciions to the chanres recommerried
relating to Ad Valorem Properiy Thaxes in Hminent Domain Procesdings covere!
In your transmittal dated Jaruary 15, 1978.

Yours very truly,

el

i e
~ MARCELIE T CRON T
Treasurer & Tarx Collector

MTC /mf
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EXHIBIT IO
JOHN A. GARTNER

Treasurer - Tax Collector BOUNTY UF

Halt of Hecords

o e X 554 SAN BERNARDINO

February 28, 1978

California Law Revision Commission
Stanford Law School
Stanford, California 94305

Attention: John H., DeMoully, Executive Secretary
Dear S5irs:
Reference is made to your letter of transmittal dated January 15, 1978,

in which you enclosed Tentative Recommendations Relating to Ad Valorem
Property Taxes in Eminent Domain Proceedings.

Because the changes recommended are clarifications and reorganizations
of existing legislation, we have nothing to recommend.

We appreclate your efforts to improve those portions of the codes.

s

Youts vary trqu' 4;;/)
C ek U ”
; N ‘ ’tkwkw,\h_

JUHH A. GARTNER
Wregsurer-Tax Collector’

JGieb
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Law OFFICES

JEAROLD A. FADEM FADEM, BERGER & NORTOMN TELERRONE
MICHAEL M, BERIER & PROFE 59 GRAL CORFORATION PR
RICHARD . NOCRTON : ARES CODE (3
KEITH W, DOUGLAS BOF SANTLE MONICA BOULEVYARD

SuUsSaAN M TRAGENM

GREGORY M. BERGHMAN POST DFFICE HOY 2'an

SANTA MONICA CALIFORNIA 90406

March 1, 1978

Mr. Nathaniel Stevling

Assistant Executive Secretary
Californla lLaw Revision Commission
School of Law

Stanford University

Stanford, California 943065

Re: Staff Draft - Tentative Recommendation Relating to
ad valorem Property Taxes in Eminent Domain Proceedings
{Study 36.56)

Dear Nat:

The State Bar Condemnaticon Committee's recommendation as to

the above draft is that the only problem with the proposed
provision is that in a case in which there is no order for
possession, and where the matter is settled without ever being
set for trial, the County has no notice whatsoever of the

taking and has no opportunity to collect current and delinguent
taxez from the award. Although the lien then attaches to the
unsecured roll, the Los Angeles County Tax Collector's experience
is that what little money is cver recouped from the unsecured
rolls is offset by the expensive process of procuring it.

We believe there should be some obligation on the part of the
condemnor to solicit tax information when the Court is not
invelved in the case. This could be incorporated into proposed
Code of Civil Procedure Section 1260.250 by adding as follows:

"{a) The Court, either on the date it
iwsues an order for possession, or on aor
betore the date set for trial, or on or

before the date it issues an interlocutory

e e o i emenn o

Judgment in condemnation...




Mr. Nathaniel Sterling

Aszistant Bxecutive Secretary
California Law Revision Commissicn
March 1, 1978

Page Two

Otherwise, we think this draft is more readable and more
logically ordered than the existing law.

Sincerely,

L]

Jérrold A. Fadem
alrman,
State Bar Condemnation Committee

folol Members, State Bar Condemnation Committee.
Non-Members:
Jess Jackson, Jr., EBQ.
John De Moully, Esqg.
Wiliiam Sherwood, Esqg.
Patricia Remmes Hersom
Jeanne Toohey
Sections and Commitltees
State Bar of California

JAF /mlm
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N

. Office of Tax Collector BOARD OF SUPERVISORS

. EDWARD J. BACCIOCCO, JA.
JAMES V. FITZGERALD
FRED LYON
WILLIAM H. RDYER
JOHN M. WARD

COUNTY OF SAN MATEO & moma

COUNTY GOVERNMENT CENTER .+ REDWOOD CITY . CALIFORNIA !IMDEG TELEPHONE: 364-5800

March 3, 1978

Mr. John H. De Moully, Executive Secretary
Californis Law Revision Commission
Stanford Law School

Stanford CA 94305

SUBJECT: YOUR LETTER DATED JANUARY 15, 1978, and
TENTATIVE RECOMMENDATTON RELATING TO AD VALOREM
PROPERTY TAXES IN EMINENT DOMAIN PROCEEDINGS

Mr. De Moully, I have reviewed the referenced tentative
recommendation and concur with the following comments:

1. Page 4, Paragraph B - 1 suggest you delete "on a form
approved by the Board of Supervisors." We see no need for
a form and believe a simple letter would suffice.

2, The Tax Collector's problem with these proceedings has
always been splitting property before the final hearing and
after the final order of condemnation. We are reluctant
to split property until the final order has been issued
because there are generally changes from those originally
proposed and it leads to nothing but confusion to go back
and redo the assessment maps and billings. Therefore, we do
not agree with Section 1260.250(A} (1) regarding the separate
valuation on the assessment roll until the final order has
been issued. However, if you are going to leave it in this
present form, i.e., Section 1260.250(A}(1), it is also necessary
that the Revenue and Taxation Codes Section 2821 and others
be changed accordingly to reflect this separation of property.

By copy hereof, 1 am forwarding your tentative recommendations to
Mr. Robert Branch, Tax Collector/Treasurer of Venturs County who is
the Chairman of the California State Tax Colliector's Association

so that they might review your recommendation.

ROSS CONT1

v (Lt E S Moo
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QFFICE OF THE

COUNTYCOUNSEL

RAY T SULLIVAN, JH, DEFUTIES

COUNTY COUNSEL RIVERSIDE COUNTY JOEL Betanrs
JAMES M. BNGELL 3535 TENTH STREET, SUITE 300 w. W, MILLES
ABSISTANT RIVERSIDE, CALIFORNIA 32501 - STEVEN A. BRGILES
- : - PETER H. LYONS
\GEHALB J. GEERLINGS TELEPHORE 17i4) 787-242} ’ JEAHY A, SCHEER
SENIOR DEPUTY . LOYAL €. KEIR
’ Aprll 4; 1978 GERALG. BLANKE NSHIF I8,

s EDWARD D. PALMER
. ROBEHT WESTMEYER
. L. THOMAS MRAMHELSKE
WILLIAM C. HATZERSTEIN
WILLIAM P MCHAMES
TMOTHY 4, DAVIS
DIANE B, BARTOLF

Mr. John H. DeMoully, Executive Secretary
California Law Revision Commission
Stanford Law School

Stanford, California 94305

Subject: Ad ‘Valorem Property Taxes in Eminent
‘ Domazn Praceeaings S

Dear Mr. DeMoully:

This is to advise that we approve of the tentative
- recommendation of the Commission relating to ad valorem taxes
(: in eminent domain proceedings. It is apparent that the

commission has succeeded in 1ts objeptive of ‘reorganizing
and consolidating the relevant provigions irnto a much more
usable form. The proposed Article 5 im patrticularly effective
in consolidating and simplifying the provisions in the 4956
serles of sectlons in the Rev. & Tax. Code.-

vVery truly yours,

County Gounsel

- KElr
- Depu COunty COunsel

LEX:im
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EXHIBIT 14
COUNTY or RIVERSIDE MRS, oA BOUER BABcaCK
TREASURER an(l TAX COLLECTOR TELEFHONE (714) 787-2821

COUNTY ADMINISTRAYIVE CENTER » 4030 LEMON STREET
RIVERSIDE, CALIFORNIA S2501
MAILING ADDRESS: POST OFFICE BOX 548, FIVERSIDE 22302

April 17, 1978

California Law Revislon Commission
Stanford Law School
Stanford, Californla 9430 5

Attentionit Jochn H. DeMoully, Executive Secrateaxry
Gent lameni

RE¢ Tentative Recommendation Helatlng to Ad Yalorem Property Taxes in
Emlnent Domeln Proceedlngs
Followling receipt of your requests for comments dated January 15, 1978, I as-
signed & qualified member of my staff to thoroughly review the proposed re-
organlzation and redrafting of exlsting procedures. It ls our observation
thet the proposed changes would be an improvement in that 1t will make it
easler to follow and we find ne polnt of disagreement,

v truly yours, 4{1
DONNA BOUER BABCOCK .

Treasurer and Tax Collector

DEBtb



