Note.

Changes may be made in this March 1, 1977

tentative agenda. For meeting In-
formation, callﬁ(&15) 497-17131

o
o~ .

8.

Times Place . 7
March 10 - 7:00 a.m. - 10:00 p.m. State Bar Building
March 11 - 9:00 a,m, - 5:00 p.m. 601 McAllister Street
March 12 - 9:00 a.m. - 12:00 noon. . San Francisco 94102

FINAL AGENDA

for meeting of

CALTFORNIA LAW REVISION COHEISSION o

San Francilseo " Co v March 10-12, 1977
March 190
1. Minutes of February 3-5, 1977, Meeting (sent 2/22/77)

Administrative Matters

Study

Study

Study

Study

Study

Scudy

Contract to Cover ProfeaSOr Riesenfeld s Travel Expenses

Hemorandum 77-5 {sent 2f15/?7)

Schedule fc: Review of Wo:k;of Selegtjﬂommittee

Memorandum 77-18 (enclosed)

Report on 1977 Legislative Program Genera]ly

Memorandum 77-6 {enclosed)

78.50 - Unlawful Detainer Proceedings'(AB 13)

Memorandum ??f?,(gncloqed)

39,100 - Sister State Money Judgments (AB 85)
Memorandum 77-8 (enclosed)

39.32,31Hage.Garnisﬁm§nt (AB 393)
Memorandum 77-17 (enclosed)

63 - Evidence

Evidence of Market Value of Property

Memorandum 77-16 (sent 2/22/77}
Tentative Recommendation (attached to Memorandum)

Evidence Code Section 791

Memorandum 77-11 (semnt 2/15/77)

First Supplement to Memorandum 77-11 (sent 2/22/77)
77.100 - Nonprofit Corporations (Religious Corporations)

Memorandum 77-9 {sent 2/15/77)

36 - Fminent Domain (Resolution of Necessity)
Memorandum 77-10 (sent 2/22/77)
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March 1, 1977

March 11 and 12

9. Study 39 - Attachment

General Aésignment for Benefir of Creditors

Memorandum 77-12 {enclosed)
Draft of Pecommendatlon (attached to Memorandum)

Court Commissioners

Yemorandum 77-13 (enclosed)
Drafc of Tentative Recommendation {attached te Memorandum)

Lien on Inventory

Memorandum 77-14 (enclosed)
Use of Keeper on Execution

Memorandum 77-~15 (sent 2/22/77)
Draft of Recommendation {attached to Memorandum)

Bring to “eeting

Pamphlet containing The Attachment Law with
0f ficial Comments (distributed at last
meeting)

10. Study 39,250 - Creditors' Remedles (Exemptions)

Memorandum 77-2 (sent 1/27/77)
Draft Statute (attached to Memorandum) ‘
Firgt Supplement to Memorandum 77-2 (to be sent)

Note. We will start our discussion with item (8) on page 7 of
Memorandum 77-2.
11. Study 39.200 - Enforcement -of Judgments (Comprehensive Statute)

Memorandum 77-3 (sent 1/21/77)
Draft Statute {attached to Memorandum)

Hote. We will start with Section 703.110,



MINUTES OF MEETING
of
CALIFORNIA LAW REVISION COMMISSION
MARCH 10, 11, AND 12, 1977
San Francisco

A meeting of the California Law Revision Commission was held in San

Francisco on March 10, 11, and 12, 1977.

Present: John N. McLaurin, Chairman
Howard R. Williams, Vice Chalrman
John J. Balluff, March 11 and 12
John D, Miller
Thomas E. Stanton, Jr.

Absent: George Deukmejian, Member of Senate
Alister McAlister, Member of Assembly
Bion M. Gregory, ex officio

Members of Staff Present:

John H. DeMoully Hathaniel Sterling
Stan G. Ulrich Robert J. Murphy, III

Consultants Present:

Professor Stefan A. Riesenfeld, Creditors' Remedies
March 11 and 12

The following persons were present as observers on days indicated:

March 10

Norval Fairman, Cal. Trans., Legal Division, San Francisco

Kathy Gravel, City of Livermore

Robert E. Leldigh, California Rural Legal Assistance, Sacramento
Robert J. Logan, City of Pittsburgh

Gary B. Reiners, City Attorney, Livermore
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ADMINISTRATIVE MATTERS

The Niuutes of the February 3-5, 1977, meeting were approved as
submitted by the staff.

Future Meetings

The place of the May meeting was changéd to Sacramento.

New Commissioners

The Executive Secretéry reported that he had been advised that the
Governor had appoiﬁted two new memb@rs to the Law Revision Commission:
Beatrice P. Lawson Los Angeles, replacing Marc Sandstrom

Professor Jean C. Love, University of California at Davis Law
School, replacing Noble Gregotry

The Commission requested that the Chalrman write to the Governor ex-

pressing the Commission's appreclation for these new appolntments.

Contract to Cover Professor Riesenfeld's Travel Expenses

.The Commission considered Memorandum®77-5, The Commission gnaﬁi-
mously approved a cortract with Professor Stefan A. Riesénfeldras out-
lined below. . The céntract ‘is to cover the travel expenses of Préfeséor
Riegenfeld in attending Commission meetings and legislative hearings on
Commission recommendations to provide expert advice concerning the
subject .of creditors' remedies if Contractor finds it convenient to do
so when requested by the Commission through its Executive Secretary.’
Reimbursement for travel expenses 1s to be on a scale commensu;ate_with
that provided in the Rules  and Regulations of the State Board df Cbntroi
for reimbursement of travel expenses of members of boards and commis-
sions appointed by the Governor; The total amount:of such expenses to
be pald under the contract is not to exceed $1,000. The term of the
contract is from Feb;uary 1, 1977, to June 30, '1979. The Executive
Secretary was authorized to execute the contract on behalf of the Com-

mission.

Contract With G. Gervalse Davis III

The Executive Secretary'reported‘tﬁat'the contfgct‘?ifh Jerry
Davis, Commission consultant on nonprofit corﬁaration law, terminated on
June 30, 1976, but that the work performed, and travel expenses in-
curred, prior to that date have not yet been paid and that additieonal

-3
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work will be needed on this topic in reﬁieﬁing the work of the select
committee and other comments on the proposed legislation once 1t has
been introduced 1n the Legislature. Accordingly, the Commission unan-
imously adopted a motion that the existing contract {Agreement 1974- .
75(5), dated 13 September 1974) be extended until June 30, 1977, and
that an additional $1,500 be added to the amount available for expend~
iture under the contract. Except for the change in the term of the
contract and in the amount of funds available for expenditure under the
contract, the terms of Agreement 1974~ ?5(5) shall continue to apply.

The Executive Secretary was authorized to execute the necessary contract
or addendum or other documents to effectuate the decision of the Com-

mission.

Schedule for Review of Work of Select Committee

The Commission considered Memorandum 77-18 relating to the schedule
for review of the work of the Select Committee on Revieion of the Non-
profit Cerporations Code. The Commission determined to review the ideas
of the staff of‘tﬁeISelect Committee on an ongoing basis, with the ob-
jectiﬁe-oframendipg theeCOmmission's bill to incorpoxate any good ideas
as discovered. Tﬁe staff was directed to analyze the materials of the
Selecg QOmmittee as they are prepared and to present to the Commission
memoranda that point put the differences between the Commission's bill
and the-Select Cemmitfee drafts and that indicate any new ldeas in the

Select Committee materials not previously considered by the Commissiou.

Report oh 1977 Legislative Program Generally

The Executive Secretary made the following report concerning the
1977 Legislative Program of the Law Revislon Commlssion:
PASSED FIRST HOUSE

AB 13 - Unlawful detainer actlons
See Memorandum 77-7. Set for hearing in Senate on March 29.

ACR 4 - Continues authority to study previously authorized topics,
authorizes Commission to drop two topics. .
‘Set’ for hearing in Senate on March 29.

FEE
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APPROVED BY COMMITTEE FIRST HOUSE; ON INACTIVE FILE

AB 85 - Sister state judgments
See Memorandum ?77-8.

SET FOR HEARING FIRST HOUSE

AB 393 - Wage Garnishment
See Memorandum 77-17. Set for hearing in Assembly on March 17.

INTRODUCED

AB 570 - Ligquidated damages
Set for hearing in Assembly on March 31.

LEGISLATIVE COIMNSEL PREPARING FOR INTRODUCTION

Nonprofit corporations -~ proposed Nonprofit Corporation Law
Nonprofit corporations - conforming revisionms
Use of keeper on executioen
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STUDY 36 ~ FMINENT DOMAIN (RESOLUTION OF NECESSITY)

The Commission considered Memorandum 77-10 and the memorandum pre-
pared by Mr. Robert J. Logan {City Attorney, City of Pittsburg) dis-
tributed at the meeting (attached as an exhibit hereto), relating to
direct attack on a resolution of necessity. After extensive discussion
of the issues raised in the memoranda and orally by the observers
present at the meeting, the Commission referred the matter back to the
staff to draft statutory language, in consultation with Mr. Logan and
other interested parties, to which a Comment may be appended that
negates the statement in the Comment to Code of Civil Procedure Section
1245,255 that review under Section 1094.5 is the proper remedy for

direct attrack.
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STUDY 36-~EXHIBIT 1 " Mieutes
, ' OFFICH OF March 10, 11, and 12, 1977 '
TmCm'Arromr ' ises mAtteoaD AvENUE
Cﬁynfpﬂbhug o ' l‘ﬂﬂﬂmuﬂkCM&%ﬂﬂAiuﬂ

{ﬂ‘ll ﬂm

ROBERT J. LOGAN

Califcrnia Law Raviainn CanissLan FRET T T R SRR SR
Stanford Law: Schonl: , B T v T B Dt
Btanfurd, ca P4305 L - “?7~‘--"*- e S S

'COMMENTS OF MEMORANDUM 7710
tﬂuthaninl sterliﬁg1 el

Dear cammiasianwﬁemhers:

ppaxtunits ta be;ab‘* bn”:ip x ‘-;the henring
\ 18 i  £5~1£§?eBruary 9.

sterling has prapa 1@ Memora i ngy  Lhe
and analyzing saue alaﬁg with poshibie anlati i&-ta-the pruhlem—
preaented. ' :, s .

Since 1. find mysalf in di ngreement wiﬁh.sev;rai ofltha points
‘taken by Mr. Sterling, I will ‘firat ad&tesaanyaaif ‘to - those

“ issues.  Mr. Sterling has concluded that a resolution of" neceaaity'
is a mixed legislative and judicial act. ' Tha aninsion is -
apparently based on lamguage found in: the case:c halzen v
of Supervisors (1894) 101 CA 15, & dase which;: !ﬁ&idiiy, ia
¥he one used by-me for the proposition’ that- t ‘Fesblution of
necasaity ie simply a legislative act and’ not & judicial ana.-, PR o
. Part of the resolution of ‘necessity in that,gartichiar matta: did SRR
involve a judleial detenmination.j;', L T

What Mr. Sterling faiis to point oqt L',that_thﬂ_ﬁoard uf Bl
Supervisars made ‘the. fbilowing specific ffﬁﬁinq,in its: resalntian.‘_'“ﬂ -

o 'Ths said street. as ext&ﬁﬁﬁﬁt‘”%f f‘I*‘_'3
- nﬁa ieazhn‘ ﬁaftar

'EEE“ 2t - ’_<T__,“ E AR
except t de purtiuns a_; - -
‘therein, and now held by the: city and county
, e “as- open public atraets or. highways.-he
ST tEmphaais added) . ‘

It is that language that the court was concerned about in making
its determination.  To the extent the board sought to accomplish
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Page Two

the actual condemnation or acquisition of the property in thp
resolution, such an act was judicial in character. I could not
agree more with that analysis. That is not how property is con--
demned today. The actual determinations of taking and value are.
conducted in a judicial forum, not a legislative one. A resolu-~
tion of necessity, under § 1240.030 of the Code of Civil Procedure,
looks orily to the intent to condemn the property and does not even
imply a finding which goes to the actual condemnation or acquisi-
tion of the property. Were it to do so, I wuuld be An total agree~
ment with Mr. Sterling g conclusion. ,

By removing the finding -0f the Board of Superviaurs in Wulzen that

the property is "hereby condemned" totally disposes of the legal
analysis in that case pertaining to judicial acts as opposed to
legislative acts. As noteion page twenty-one of the case, "The
determination as to whether or not the right of eminent domain

should be exercised and as {o what lands are necessary to be taken

in the exercise of that right, is a political and legislative

question and not a judicial one." Therefors, the adoption of the _
resolution of hecessity, as reguired by sate law today, is not a )

mixed. legislative and: juﬁicial act. It is simply a 1egialative

act.

Secondly, Mr. Sterling apparent1y did not have a copy of the
original sliip decision of-the Supreme Court in the HFH Limited v,
Superior Court (1975) 15 CA3d 508, Por .your convenlence, I have
enclosed a copy of the twd oritical pages of that original decision,
along with a copy of the letter which I addressed to the Honorable
Donald R. Wright, Chief Justice, and the Associate Justices of the
Court. Again Mr, Sterling has singled out comments out of context
which tend to cloud the 1ssues rather than clarify them. Moreover,
the correction I suggested to the court was in footnote thirteen, -

not footnote five which Mr. Sterling makes reference to. His

reference, however, ig excusable since I misspoke myself in the
February 9 letter. by noting page 513 rather than page 516 (the

- correct reference). - His quote from Selby Realty Co. v. City of

San Buenaventura (19?31 10 ca3d 128, is an accurate quote, but
does not respond to the problem wiich I raised in my letter to the

‘court. In the Selb case, one of the guestions was the issuance

of a permit.. §- .5 of the Code of Civil Procediure is clearly

the appropriate reme&y through which to review the issuance of a
permit. - That is not to say because there was a question of the
issuance of a permit that the same review is available to challenge
discriminatory zoning. 'In fact; footnote thirteen indicates other-
wise. 1 believe this issue becomes a iittle clearer if you review
my letter to the Supreme Court and the original comments in the )
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.erh 9: 1977

by the cotirt, Though ¢
: _proparty is\often COns ed e 4. vested rig
- cern that I- &m$én§£eaa~ng~is,- i under the gta ﬂaxﬂmui-&ubstanh

. of those redsoned findings the egurt, under’ $.1
" ih most-instances send back- the matter thi
make ‘such Eindings. ?raparing Finding

right impoasible.,

' the first,altgrnativq presentad by Hr. sterling 15 one of no
action. Making g 3
is simply a misstatement of- the law. Whether: the legialative ~ - ¢
‘ eammittges saw: the comment or ‘the conment: rnisea ‘any qugstions. in. .0
 their ‘minds is obiviously: purely speculative. I wou; d- imagine’ that TR
" most of them aspumed the. staff information was correct. "~Were the =
 legislative committess adviged of the diffioulties which I have - = -
. presente& to yolir commisgion, I. fuily auspeut that they wuu&& have ‘

Minutes
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Page Three t'

slip decisipn.ﬂhieh were 1nter changad in its final printing.; s
The two pages of the decision and my letter are. attached hereto f.'- ;

. a8 Exhibit “a", aleng with cqpiea uf the final daciaian. ;;;.A

RER da not agxee with Mr. Sterling thut the 1lﬁ_on‘whethg= nﬁﬁinia-;;L‘“
- trative munﬂamus may - he used for direct attgek on a regolution

- of necessity: \
- legislative. camuittee comment. ‘The - asseriion
. that perhaps nothing can bé agcempiiﬁhad»u

‘It has only ‘hean: ﬁh&erun

issue simply reflects a concern -on my. ﬂﬁrigthgt.thg sament o e
the legislative comnittee is already in print and this matter my;---=

uend up‘in a uouzt beforﬁ aﬁything can: be éanevlegislattwely.

v Unﬂer alternativaé, Hr‘.sterling suggasts that 159! 5 reviaw L
.'presents a 'problem because of the p@asibility af a da novo review . .

Lty chauﬂ aawnerahjp of

that. 15 a pusaibi
rod -ight, ‘the majoy: con-

tial evidence review, that pubiie aggﬂciaswnz put in the poasture
of -having to set: ‘forth in their resolutions of necessity reasoned -
findings why they ‘toached a- aanelusibn,thé-‘ “certain plece of
property should be takeh for: public use. ~Without u recitation =
1094.5 réview, will
rgviewing body to

ular plece of property is most campa‘,"jfff,”'thé ‘greatest public -
good and the" leust‘privata injﬁzy nuﬂ _ ﬂdlff&uult 1£ nat outr

a resolution of nsceasity.re?ienAhle ‘under '§ 1094, 5i]s

acted in a ﬁiffereht manﬂer.g

"Tha secana alternative 15 aqﬁaliy unaccéptabfa¢‘ cleary, legisla-z

tion can be passed which.alte:a or miodifies case law. The legisla-
ture's standatd of review, "gross abuse of discretion", although
somewhat . inconsistent. witﬁ the conclusive effect set forth in
§°1245.250 of the Code of ‘eivil® Procedure is'ciaarly riot ‘a license
to conclude that § 1094.5 review ia & souice of direct attack. . If
that were intended it could have been: clearly stated as it is.
under CEQA. Moreover,; the comment by the cummittee cannet enlarge

the ;»f{L:: -

igitionof a partic-"'
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: ‘ugon the scope of review specifically set forth in the 1egisla-,w'
- tion. SR ‘ g

Ixam obviously supportive of alternate thrEB and might evan

; suggest that some combination of alternative three and alterﬁitiva

four might be the best and most practical solution. ﬁnfurtunately

_the ntandard of “grass abuse of diaaretion' is" yague at‘best.-

. As sat forth earlier in this letter,-l an still of the opiniun

that the law is clear - that the resolution of fiecessity is one
of a lagislative character and therefore is not, under -any circum-
stance, subject to attack under § 1094.5 of the Code of Civil -
Procedure. ' Reviewing § 1240.,030 of the Code of ©ivil Procedu:e

~makes it clear that in no_respect are the findingd which are
‘required to.be made judicial in charagter, .Although facts can be

presented to support one of wore of the findings, the findings _ j
themselves. are still based: upon. an oversll legislative determina- .
tion of the condemning body as to. what‘is bast for tha public,

rhealth, safety, and general welfare.

I would aqain suggest that this commission tnke whatever steps it '
deens appropriate to claar up this confusiun.-_i;u _ - -

| City attornef -
city of Pittsbufg

, RJL dk
Attachment (1}
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... in the matte:

‘fl;reachad‘
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“THE CITY ATTORNEY Harch 10, 11, and 12, 1977 -
2350 FILST STHEET

HE “3;»‘1‘} 3. r;pﬁt.{‘nﬁ"ok jA\'l‘gEMUIU& . ‘-[*3'15*U!EB.CAlJP‘UILHiA 1550 : |
SR Lo AMseratee
RN RUBFRTJ LOGAN o TETTE

o _cmr a'rmaﬂnv

' HONORABGE - ASSOCTA

“opinton. Al

great -inter

the
:been r&iseﬂ‘ﬁﬁ 5@

onle EFPEar?tof:'f
1ole’ for alleratliond of ‘a;
sing*c & aanin‘hb inance.

_ The genorai "'[Mg
';thu& rnvtpk f“'“

ntthuuah §§1nﬂ; ﬁnd'lng ‘ d
. the Courl has horetofore. field $hat. th
‘guishable in- hnth‘thei applicatis
: apprOpriaLe to aach.” To substitute a’ sﬂbstantial evidénce

Wa né“inns are. ﬁtstin-
. the seope of review

~ scope of review under QIDQH 5. for the traditional scope” of.
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revicw of leuieijtive actinns under the arhitrary and. capri*:

- plous. sLﬂndard of GCP.§1085 will have a substantial adverse

Ampact upon thc conﬂuct uf affalrs of. all lacal legislative y

‘ f\b{'l{l it’s .

Thc rnquirement nf ﬁetnited findlngs af fﬁct anﬂ review by -,%
substanttal eviderice under CCP §1094.5 for legisiative acts .

would Inhibit the excrcise of dliscretion by local 1egislatnra
in zoning matters and other legislative decisions.. To convert
these legislative delerminations into trlal«typeyprae&edingsﬁ_,r
~#ould have: the unfortunate effect of restraining leglislators -
Trom cxpressing a broad ﬁange of ‘congiderationg which utﬁer—

wise might entor lato the ‘decision for fear'gf prejudletng - -
$he 19?31 pusilion of the legislative budy “The standard oft'- :
veview under CCP §1094.5 would tend to make legal and pro- .

¢edural constderptions paramount to planning and Gther S

iegitimate IEglalattve considerations

This would be - unfartunate in 8 time of 1ncrea@1ng challenge S
tn local leglsintors 16 provide 1nnc$ative sclutioas ta J*[r.,l , :)

, 1hcreasinsly conplex plannxng prdblems. e

Zoninu hﬂu hPretofnre heen cnnsidered 8 pur@lv legislative e ,ﬁﬁ‘
act. Cun Dlesa- Rui]ding Contriuctors Aasoclation v, Lity
counc il ol Clty o} Hjn Dicgo (IG7TH);, 13 T 307805 at 219;
ommunity v. County of Los Angeles

) 1?, JORASton V. Uity o Claremont N
806 at 34.8353 chkard V. City ol Loe ﬁf"éles_

o -

| ? v b9 ¢ Ba

£1949), 33 ¢ ?a u53 et 46a; Bit Bausalito . Y

Murin {1“(0} e .CA 3d 550 at ugjfﬁn V., Poard ol -

Sunctviﬂqr" ]9;0 T CA: 3d TOé q-** ichter ¥y, ] aard nf

Supcrvlwnra {19683, 259 ¢ A 2d 99 at 105;ﬂfbnq; V. Ctty or”
akland (1962), eoé A 2d 609 at. 611, "

‘ﬁﬁc Cnurt hao alun nnnslstently heiﬂ that Lh? 19ﬂL51&t1Ve

acts- of local bodies are not reviewahle under GCP §1094.5.

 gtrums sky v. 8an Iicgo County Employees Retlvetgst A$50c1atioh o

€ 3d 130 at 137: Pitts v. Perluss

flgruj, 11T 3d 287at 35, Tn. 27 Bixby v.:Pierhv 518 T '
b 967}, 58~ ol at 833,
Wilson Vo Hidden Vallny Hﬁnlctpal‘ﬂajer Mo Lrict (1967},

CBEET ATV 7T At =279 Hrorh v, uprriur Puu:t (195?),

109 c. a 2d syl at 598 ef sei . o _
W@ fenl. thr diuilneiinn betﬂeen qunsl iudividl nnd 1evlslat1ve

- 4ets as heretofore recognlzeu by thig Court is valid and SR - :;)

shnuld be maintained.

i8 sctton'f

He rncnsnlze that,since ue are‘not a. part ﬁtq i
fnat 1 g A ratl
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Honaraplc_Justiécs- . : 3 - November 20,'1975

»

on the usqumptinn Lhat the footnote may have benn an error

or an overslght, we feel o officers of the court, oblized

to inform you of Lhe potential problems which could arisa

i ihie partlcuTur principle is adopted. -

We in no wnv ds ire hv thic lellor to infvrfvro wl1h thel'
Courd'n decision, but feel that ihe matter is of enoush

- . algniflcance Lo requlre thls extraordinary rgqucst for
Llnrlflratlnn._r

"'specggyfly,
: 7 /S

*

RJﬂ:jd'

ce: Tnlannff Bobrnwsky, Wallin & Dilkes
_Attorneys at Law. - : -
11340 W. Olympic Boulevard, Sutte 1h5 L
Los Anwelcs, California 90 064

- Ebben & Brown 7
Attorneys at Law - -
615 SouthTPLONGP Street, Suite 1201 .
Los Angeles california 9001? ' '

nllvcr. Stoever & Laskin

A lorneys at Law

1000 Sunsel Boulevard

Los nhvaxe 3y California 90012

Fred Caplnc, Esg. - - g
Attorney at Law _ ' .
Post Office Box 279 . -
Mountain View California 9&0&2

Lvaﬁuo nf F1i1rurnid Pitins

11lh\ HELpeed, : .
a:tnmvulu Vuuliu1niu oLl _ e £

s ,gxhihit AN gn 3 nf 9 -
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indivliduals for lsﬁsés duﬁ Lo changes in zoning, lor
within the iimits of the police power 'come uﬁcompﬁn_
sated hardships must be borne by individualsz as.thc
price of 1iv1ng in q.modefn enlirhtened and progrcﬁsive_
cammﬁniéy.' (Metro Ré&lty'v. County of El Dofﬁﬁo.
[1963] 222 Cal.App.2d 508. . . .)* (247 Cal.App.2d ot
pp. 502-503; emphasis gdded:)

We have only recentily reaffirmed this prin-
ciple in Selby Realty Co. v. City of Buenaventura,

13/ o .
supra, 10 Cal.3d 11077 we held in that casc that a

mains in the zame state as the day. the plainiiffs ac-
quired it. Thus we need not here consider 'the guestion
of & nonconforuing use which the zoning authority '
seceks to terminate or remove; for plaintiffs have al--
leged that they enjoy a vested right, not in an exist~
ing use, but in a nere zoning classificallon on vacent
~land, This case therefore ralses no lgsuz of the con-
stitutionality of o zoning repgulaiion which requires
the teruwinatlion of an existing use, (Cr. Livingston
Rock ete,-Co, v, County of Los Angeles (1954) 43 Cal,
2d 121, 127.) :

13/ Plaintiffs argue that Sclby is distin-
puishable because that case involved @ unifora zoning
classification while in the instunt cese plaintiffs -
itave tendered allegations of discrimlinatory zoning
classificaltion. ‘The asserted distincllor lacks sub-
stance. Plaintifrs have a remedy in & mandate action
arainst discriminatory coning. (Code Clv. Proc.,

§ 1094.5.) Both their cowplaint and their briefs in
this case, however, urge that the injury constituting
the taklong was the reduction in market value . sf the
land, If such a reductlon constituted an injury, 1t
wiuld occur regardless of ‘the legality of Lhe zoning
anction occasloning it; indeed we have held that the

-

12

' Exhibit "A" page 4 of g

N



s

Minutes
- Maxch 10, 11, and 12, 1977

L]

- laﬁdawner could nat employtinvcrne condeomnatlion to
chn}lénge a zoning srdinance wﬁich reguired him to ded-
tcate part of ﬁis land to the city as o condition of
recciving & bullding permit: "The siith cause of actlon
sounds in inverse condemnatiandaﬁd.alleges that ﬁhg |

city has 'teken! plaintiff's property without compensa- |
tlon. Apaln, lnsofar as this Cause of action is based
upon the adspticn of the general plan, there is no
'taking! of the préperty. + « » The apprapriétE—methad 6)/

by which to consider such & claim 1s by.é‘éiatéédiﬁg ..

in mandamus under sectionrlﬁgh.s of the EE?G of:ci;il
- , 14/ o
Procedure." (10 Cal.3d at pp. 127-128.}

-

. wrongfulness of the state's actlon is irrelevent. in én
inverse condermatlon case, (E.g,, Holtz v, Superior
Court {1970} 3 Cal.3d 296, 302.) Thnue, 1f plepintiffs

have suffered an injury cognizable under Califarpia
Constitution, artlcle I, section 13, they ‘stand -entit-
‘led to compensation regardless of the public agency's
wrongfulness in causing the injury. Il, on the sther .
hand, the ‘city has acted arbitrarily or discriuinator- | o/
ily in passing the zoning ordinance of which they con-
plain, plaintiffs stand entltled to rellel by aduini-.
strative mandate, . Since governmental fault is irrele-
vanl in an inverse condewmnatlon action, Selhy's dis-
cuscion of the iwmpropriety of inverse condernation as

a remedy Por allepedly lmproper zoning 1s apposite to

the instant case. ' ' : )

1h/ Meither Selby nor this case presents the
distbinet problens arising frow lncquitable zoning ac-,
tishs underiaken by o public ogency an a prelude to pub-
lic acguisition {(Klopping v. Clty of Whittler (19?3} g
Cal.3d 39; Peacvock v, County of Sacrampnto (14Hy) 271

-

13
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HEH, L1b. ».SupekioR COURT , : 513
15 C.3d 508; 125 Cal.Rptr, 365, 542 P.2d 237 '

(1) (Seefn.3) The trial coutt sustsined'n demurrer without leave to
amend to pleintifis” cause of action in inverse condemnation and
plaintiffs sought review.3

1. (2} Intverse condemnéﬂon does not lfe in zoning actions in which the
 complaint alleges mere reduction of market value.

The courts of this state have recognized the conslitutional values
served by actions in inverse condemnation and have not hesitated to
validate complaints appropriately employing this theory of recovery.d At
the same tiine, we have recoguized mandamus as the proper remedy for

allegedly arbitrary or discriminatory zoning,® and have In appropriate

we conciuded that plaintifis enjoyed a vested right in & previous r'.uninq classification
would the citys sction bave deptived them of a use commensurate with value: our courls
have, however, clearly and frequently rejecied Lhe posliion thal landownens e:a];led a
vesied right in u zoning classification. {E... Morse v. SantLuls Obispe County (1967) 47
Cal.App.2d 800 [35 Cai.Rpir. 7101) - :

AThe telal court also sustained demurrers lo other counts, granting leave to amend for
purru;:s, of adding a cause of action In mandate. These counts are nol before us, for
plaintifis seck review only of the order sustaining the demurrer to the Inverse
tondemnation count and prey for a writ of mandate direciing the trial court to overrule
that demurrer. . - .

At oral Il‘ﬁﬂmﬂﬂ plaintiffs and their amici cariae stressed the trisf court’s faifure to
allow amendment of their pleading. We recoq‘niu. of course, the requirement of
libesulity in permitting amendiment o pleadings “in furtherance of justice. ” {Code Clv.
Prov.. § 473; e.y., Klopstack v. Superior Conrt %iNl) 17 Cal.2d 13, 19-20 {108 Cal Rptr.
906, 135 A.L.R. 3t8}.) Nothing In this policy of liberal altowance, however, requires an
afpelintc coutt to hold that the trial judge has abused his discretion ir on gpeal the
pluintiffs cun suggest no jegal theory or state of fecis which they wish to add by way of

a
amendment. Speaking lo clrcumstences like those of the Instant case, we have suid:

“Tihe burden Is on the plainliff to demonsicate that the trigl court abused its discretion.
L itutions omitied.] Plaint!f must show In what manner he can amend his complaint and
ow that amendment will ehnnfe the legal efiect of his p!end!n%"' (Cooper v. Leslie Salt
Co. (1969) 70 Cal.2d 527, 636 |75 Cal.Rpir. 756, 451 P.2d 406]; Fiiice v. Boccards {1962)
" 210 Cai.App.2d 843, 847 {26 Cal.Rpir. 739|]-l Thus plaimifls, while Implying thal they
might in an unspecified manner emend thelr comgpluinl to state 8 cause of xction, fuil to
auggesl any relevant fects with which they could supplement their pleadlnq.. We shall
therefare determine this quesiion below without reference 10 other possible Tacls which
mlglht ensble them successfully 1o state a catise of action in inverse condemnation. {CT.
. 14, fnfiu.}

- Adihers v. City of Lo Angeles (1965) 62 Cul.2d 250 [42 Cal.Rptr. 89. 398 P.2d 129}
Hoh: v. Superior Eourt {1970} 3 Cal.3d 296 590 Cal.Rplr, 345, 473 P.2d 441]:. Aaron v,
Chiy of Los Angefes {1974) 40 CalAp Ad 471 (115 Cal Rpir. 162): see penceally 10
' E:Hruznin Luw Hevision Comimission ffeporls ($57}) California Inverse Condemnution

. .
SEp., Selhi: Realiy Co. v. City of Sai Bueaaventira +1973) 10 Cal.Xd 110, 128 [109
Cal.Rpts. 799, 514 P2d ] "

(Nov. 1975}
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- or sabstanfive deficiencies.®

" Reafty Co. 11926) 272 U:S. 365 |71 L.Ed.

" Convollddivdt Rock Products )
618, 370 P.2d 142}; sce SelbyRealty Co. v. City of San Birenaverture {1973}

© 12Cal.3d I37(115 Cal,Rptr. 497,524 P2d 1288}
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514 o - * HFH, L1b. ». SUPERIOR COURT
- ! 15 C.3d 308: 125 Cal.Rptr. 363, 542 P.2d 237

cases struck ‘ﬂpwn land use restrictions which .suﬁeféd frompmcedura!:

. ‘We have:never, however, supgested that inverse condempation lay'to

thatienge a zoning action whose only alleged effect was a diminutlon in-

- the market value of the property in question. (E.g.. Morse v. County of
- San Luls lﬂb{&‘p@{l?ﬁ?};_!ﬂ_%afﬁ %\ Rplr. 4
thia state of the Jaw is sufficiently clear to admit of fittle doubt, we shall

p.2d 600 (55 Cal.Rplr. 710)) While

 Zoning developed slowly In the latter ,fj""‘"“-’ the 19t contory. Tn it
early stages it was frequently Indistinguishable from the power {o abate

-public nuisances,” but the Arst decades of this centdry saw the enactment . -

- of more comprehensive zohing laws and the development of the concept -

~of city ' planning.® Shorily aller these changes :-Bé%';m:-.io tike effect,
' L

challenges in both state and federal courts raised ‘the question of the

- constitutionality of these restrictions of the. individoal®s previous ability -
- to do with his land what he chose, bounded.only by the laws of public
. and private nuisance, While the legal context In which this question
- arose differed from case to case, the cotcts of this siate and the Usiited
Btates Suprente Court firmly rejected the notion that the diminution of
the value of previoualy unrestricted land by the imposition of zaning -
could constitute a laking Impermissible in the absence of compensation.

We havedong adhered to that position.® -

L Fo demonstrate.the setded nature of the Jssue bcfnre us we point ot

that the- United States:Supreme Court faced the same guestion in the Rrat
major constltutional challenge to modemn- mnin;,;lq come . before il..
(Euclid v. Ambler Realiy Co. 11926) 272 U.8. 365 71 L.Ed. 303,47 8.C1.

14, 54A.LR. 1015].) Tendering allegations rifﬂaqﬂ_‘ idﬁnﬁcll 1o ‘those. '
. “®Broadway, Laguno, efc. Assn. v. Bourd of Peciiti: Appeals {1967) 66 Cal.Xd 767139
S -g‘;gfgfglz-rﬁlﬂﬁ;_ﬂ P.2d B103; Hamer v. Town of Ross {1963) 39 Cal. 24776 L:lt;t‘-al;mi»:-_'_

'P-‘ldli'?s;l_; Jokinston v, Board c'g[ Sz:qrervlms {1947) 31 Cal.2d 85 [187 B.2d
Skatko v. Citr of Sunnyvale (1939} 14 Cu.2F 213
of Supervisors (1959) 170-Cal. App.2d 619 (339 P.2d 914]

e Mang Kie (1886),69 Cal. 149 [10 P. 3271 see Mugls v: Kansa (1887} 123 U, |

- 823431 L.Ed. 208, 8 5.0 273

© XCufifornta enncted its first statewide 2oning law in 1917. (Stats. 1917.ch. 734, p. 1419

MEg. Welch v. Byasey (1509) 214 .S, 91_3[0_51!-.;5&. 921,29 8.Ct: 567} Enclid v. Ambler
‘ : y ) J. 303,47 5.CL. 114, 54 A L.R. 1018 Mitler v.
Bodrd of Public Works {1925} 195 Cal. 477 (234 P. 381, JRAL.R. 1479], - L
RE . MeCarthy v. City ?‘ -Monlttan Bedoh. _,(‘_I9,53‘]_4i7('lj-1d 879 [264 P.2d 932}
Co. v. City of Loy Angeles {1962).57Cal.2d 5 SE{:ZFI.;E H) :

Cal.3d 110

109 Cal.Rplr, 799, 514 P.2d 11 1] State of Califoruta v. Superior Court (Vetn Co.) (1974)

e D Nev. )
Exhibit "A" page 7 of 9 |
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STUDY 3%.100 - SISTER STATE JUDGMENTS (AB 35)

The Commission considered Memorandum 77-8 presenting various
matters for Commission consideration in connection with Assembly Bill 85

which was introduced to effectuate the Commission's Recommendation Re-

lating to Sister State Money Judgments.

The following amendments to Assembly Biil 85 (as amended in As-

sembly February 15, 1977) were approved by the Commission:

AMERDMENT 1

On page 3 of the printed bill as amended in Assembly February
15, 1977, strike out lines 38, 39, and 40, and insert:

Judgment,

AMENDMENT 2
On page 4, line 16, after "judgment'', insert:

under this section

AMENDMENT 3

On page 4, line 2%, after the period, strike out the remainder
of the line and all of lines 30, 31, and 32.

AMENDMENT 4
On page 4, following linme 39, insert:

{c} Upon the hearing of the motion to vacate the judgment
under this section, the judgment may be vacated upon any ground
provided in subdivision (a) and another and different judgment
entered, including but not limited to another and different judg-
ment for the judgment creditor if the decision of the court is that
the judgment creditor is entitled to such different judgment. The
decision of the court on the motion to vacate the judgment shall be
given 1n writing and filed with the clerk of court in the manner
provided in Sections £32, K24, and 635 except that the court is not
required to make any written findings and conclusions if the amount
of the judgment as entered under S=zction 1710.25 does not exceed
one thousand dollars ($1,000).
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STUDY 39.160 - ATTACHMENT (LIE¥ ON INVENTORY)

The Commission considered Memorandum 77-14 concerning the extent of
the attachment lien on inventory cbkiained by f£iling a notice with the

Secretary of State and decided that amendatory legislation need not be
prepared,
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STUDY 39.160 - ATTACHMENT (GENERAL ASSIGNMENT FOR
BENEFIT OF CREDITORS AND BANKRUPTCY)

The Commission considerad Memorandum 77-12 and the attached staff

draft of the Recommendation Relating to the Attachment Law--Effect of

Bankruptcy Proceedings, Effect of Ceneral Assignments for the Benefit of

Creditors. The Commission approved the proposed legislation for intro-
duction in the Legislature subject to the following revisions:

The terminating effect of bankruptey proceedings should be Iimited
to petitions filed and administered in California in.order to minimize
the detrimental impact on the pPosition of persons attaching assets of
the defendant in California as against persons attaching assets of the
defendant 1n other states whose lilens would not be lost under Section
67a(l} of the Bankruptcy Act if obtained while the defendant was sol-
vent.

The terminating effect of assignments should be specifically
limited to general assignments for the benefit of creditors which assign
all of the defendant's assets not exempt from execution for the benefit
of all of the defendant's creditors and which do not comtain preferences
of one creditor over any other.

The assignee under a general assignment should be subrogated to the
rights of the attaching plaintiff so that the termination of the attach-
ment will not benefit a lienholder whose lien is subordinate to the
attachment but which is not terminated by the general assignment.

The temporary protective order or attachment should be reinstated
if the general assignment is set aside as a fraudulent conveyance or for
some other reason, just as a lien which has been voided under the Bank-
Yuptecy Act is reinstated 1if the person is not finally adjudged a bank-
rupt or if no arrangement or plan is proposed and confirmed.

Section 493.040 should be revised to be consistent with the Bank-
ruptcy Act by providing for the reinstatement of the temporary pro-
tective order as well as the attachment.

The Comment to Section 493.040 should note that federal law pro-
vides for tolling state statutes of limitation and cite Booloodian v.
Ohanesian, 13 Cal. App.3d 635, 91 Cal. Rptr. 923 (1970), applying this

Principle to an attachment lien,

-8-
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STUDY 39,169 - ATTACHMEXST (COURT COMMTSSIONERS)

The Commission considered Mamorandum 77-13 and the attached staff

draft of the Tentative Recommendation Relating to the Attachment Law- -

Performance of Judicial Duties hy Court Commissioners. The tentative

recommendation was approved for distribution for comment subject to
aeditorial revision and the following decisions:

The first sentence of the second paragraph on page one of the ten-
tative recomnendation should be revised to read- 'The use of court com-
missioners to perform subordinate judicial duties under the Attachment
Law will maximize its efficient and economical administration.

'n page two or three, a sentence should be added to the effect that
preliminary and uncontested matters may property be desipnated sub-
ordinate judicial duties on the autherity of Zeoney v. Vermont Invest-
ment Lorp., 10 C€al.3d 351, 515 P.2d 297, 110 Cal. Rptr. 353 (1973},

The outlire of judicial duties under the Attachment Law. attached

as Exhibit 1 to Memorandum 77-13, should accompany the tentative recom-

mendation as an exhibit when it is distributed for comment.
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STUDY 3%.160 - ATTACHMENT (USE OF KEEPER ON EXECUTION)

The Commission considered Memotandum 77-15 and the attached staff

draft of the Recommendation Relating to Use of Keeper Pursuant to Writ

of Execution. The Commission approved the recommendation for printing,
subject to editorial revision, and for immediate introduction into the
Legislature with an urgency clause in order to achieve the earliest

possible resolution of the problem,
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STUDY 39.200 - ENFORCEMENTVOF JUDGMENTS (COMPREHENSIVE STATUTE)

The Commission continued its consideration of Memorandum 77-3 and
the attached staff draft of the Enforcement of Judgments Law. Sections
in the articles considered were tentatively approved subject to the

followihg decisions:

CHAPTER 3., FEXECUTION

Article 1. Writ of Execution; Several Writs: Successive Writs

§ 703.110. Application for writ; several writs; successive writs

Subdivision (c}, providing that no writ may be issued in a county
until arﬁrggr writ has been returned, will have to be revised im -accord-
ance wifh fﬁg revision of Section 703,260. -The Comment to this section
should explain the reason for eliminating alias writs, provided by Sec-
tion 688(4d).

§ 703.@30. Property subject to execution; -exceptions

féfagraphs {(2) and (3). of subdivision (a) should make clear that
the lieﬁ_referred to is one in favor of the judgment creditor.

_Paragraph (5) of subdivision (b) should be redrafted to make its
meaning.clearer.

Paragraph (6) of subdivigion (b).should be restricted by the addi-
tion of the words "not evidenced by an instrument" or by providing a
definition of right to future payments. The Comment to this provisioii
should note that it overrules Meacham v. Meacham, 262 Cal. App.2d 248,
68 Cal. Rptr. 746 (1968), which permitted the sale of a right to future

payments (a percentage of profits) under a contract for the marketing of

an invention.

Article 2. Levy Procedures

§ 703.250. Levy on property in possession of third person or dgbts
owing by third person; duties; liability :

In subdivision (a), the word "due" should be deleted sirice after
judgment a levy of execution reaches noncontingent but not yet due
debts., In subdivisions (a), (b), and (c¢) 1t should be made clear that
the property or debt reachable by garnishment is one that is subject to:

execution.
-11-
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In order to avoid liability under subdivision (d) while protecting
the interests of the judgment debtor, a parnishee should be permitted to
assert that the property or debt is exempt and consequently avoid the
duty to pay over under subdivision (b).

" ‘Subdivision (c)} should provide for a naffoﬁiy afaﬁn Interrogatory
to the garnishee designed to elicit whether he has pfeperty in which the
debtor has an interest or owes a debt to the debtor, regardless of
whether the property or debt is subject to execution. This would pro-
vide the judgment creditor with information necessary to select the
proper procedure for applying the property to the satisfaction of the
Jjudgment.  'The Comment should note that the garnishee fs ndt precluded
from providing additional information which mey be desirable to avoid
being examined in supplementary proceedings. This interrogatory would
not create a lien on the property described which is not reached by

garnishment.

§ 703.260, Return of writ of execution

This section should be redrafted to achieve the following results:
If the writ is not delivered to the levylng officer, it should he pre-
sumed returned at the end of one year and 90 days. The judgment cred-
itor should be permitted to return {or redeliver) the writ to the clerk
1f it has not been delivered to the levying officer. At the latest, the
writ should be returned one vear after the last levy under the writ.
Writs of execution should be leviable during the first 90 days after
issuance. In order to facilitate satisfaction of money judgments, and
to avoid the problem where theé writ 1s needed to complete the sale of
property but can no longer be levied, the law should be revised to
permit more than one writ to be outstanding in a county, subject te the
limitation that only one writ be leviable at a given time in that

county.

§ 703.270. Lien of execution
Subdivision {a) should provide that the lien of execution should

expire one year from the date the property s levied upon rather than
one year from the date the writ is issued. ' Subdivision (b) should
provide that the lien, rather than:the levy, on an interest in personal
property of an estaté of a decedent fs ‘effective until the decree dis-—

tributing the interest has become final.
~12-
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STUDY 39.250 - ENFORCEMENT OF JUDGMENTS (EXEMPTIONS)

The Commission concluded its consideration of Memorandum 77-2
relating to the basic policies of the exemption laws and considered the
exemption provisions of the proposed Bankruptcy Act attached to the
First Supplement to Memorandum 77-2 (erroneously numbered 77-1). The
Commission made the following decisious.

Life insurance. The cash value of a life insurance policy should

be entirely exempt since the insured should not be forced to lose his

insurance and possibly his-insurability by cashing in the policy. The
loan value of an unmatured life insurance policy should be exempt in the
amountt of $5,000. Benefits from a matured life insurance policy should..

be exempt in the amounts provided in the Recommendation Relating to

Wage Garnishment when the benefits are paid pefiodically. The bene-

ficlary should be afforded an opportunity to convert the lump sum

benefit into a periodic payment plan in order to take advantage of the .

exemption. | . S
Health, disability, and unemployement benefits. Publierdisability

and unemployment benefita should be completely exempt. Periodic priva;e_
health and disability benefits should be exempt.in the amounts provided
for earninga. However, healnn benefits should not be exempt as against
health care providers.

Tort awards. Damages awarded in personal injury and wrongful death

actions should be exempt on the same basis as life insurance benefits,
i.e., in the amount earnings are exempt when the award 1s converted into
some sort of periodic payment plan.

Jewelry, heirlooms, works of art. There should be an exemption of

$500 worth of jewelry, heirlooms, and works of art.

Burial plot. A burial plot for two persons should be exempt.

Church pews. The church pew exemption should be retained unless

the staff finds from consultation with appropriate church bodies that

pews are not generally owned by church members.

~13-
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Retroactivity of exemptions. It was noted that the law in Cali-

fornia seems to be that a new exemption or an increase inm an existing
exemption does not apply to a judgment on a debt which was incurred
before the exemption was changed. The staff should research this matter
further and consider the manner in which exemptions may be made retro-
actiﬁely effectivé.r

Escalator clause. The staff should draft an escalator clause that

would keep exemptions based on dollar amounts in proper relation to the
variations in the purchasing power of the dollar,

Judgment lien and claimed homestead exemption. Professor Stefan A.

Riééenfeld, the Commissicn's consultant on creditors' remedies, noted
that subdivision (c)rofHSection 674 (enaced by Cal. Stats. 1976, Ch.
1000, operative July 1, 1977) provides that a judgment is a lien on real
property nthithstgnﬁing the dwelling exemption provided by Code of -
Civil Prqcédure Section 690.31. This provision appears to have the ef-
fect of creating a lien on the property which is enforceable against the
purchaser 1f the debtor sells his dwelling. Accordingly, the purchaser
will reduce his offe; on the property by the amount of the lien, with
the resﬁlt that the debtotr's exemption of proceeds in the amount of the
dwelling exemption will be meaningless. The staff should prepare pro-
posed legislation in consultation with Professor Riesenfeld to be con-
gidered at the April meeting with a view ‘toward seeking an amendment of

Section 674 before the new law becomes operative.

-14="
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STUDY 63 - EVIDENCE (EVIDENCE CODE SECTION 791)

The Commission considered Memorandum 77-11 and the attached law
review article and extract from the study by Professor Friedenthal sug-
gesting a revision of Evidence Code Section 791 and the First Supplement
to Memorandum 77-11 and the attached letter from Professor Kaplan join-
ing in the suggestion that Evidence Code Section 791 be revised.

The Commission decided not to recommend any revision of Evidence
Code Section 791.

=15~
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STUDY 63.70 - EVIDENCE (EVIDENCE OF MARKET VALUE OF PROPERTY)

TheVCommission considered Memorandum 77-16 and the attached drafc
of a tentative recommendation reléting to evidence of market value of
Property. Thé Commission,apprbved the-draft for distribution for com-~
ment,'with the following changes: o

Section 811. 'Value of property” defined. Section 811 was revised
to read: - _ ! |
Evidence Code.ﬁ Sil‘(amended)
SEC, 3; Section Bll of the Evidence Code is amended to read:

811. As used in this article, "value of property”’ means.
the emeunt of “juse compensation’ £o be ascertained under Seeston
19 of Artdele I of the State Censtitutien aend the amount of
valuey damages end bemefits te be ascéftaineireﬁdéf Aredeleg
4 {eommeneing with Seeeion 1263-316) end 5 {ecmmencing wieh
Seetion 1263+410) of Chapeer G of Title 7 pf Paret 3 of the Gode
of Eivil Precedurer market value of any of the following:

(a) Real property or any interest therein.

{(b) Tangible personal property.

Comment. Section 81! is amended to broaden the application of
this article to all cases where a market value standard 1s used to
determine the value of real property or any interest therein, or of
tangible personal property. These cases include, but are not
Mmited to, the following:

(1) Eminent domain proceedings. See, e.g., Code Civ. Proc.
§ 1263,3}0 (measure of compensation is fair market value of prop-
erty taken). :

(2) Property téxation. See, e.g., Cal. Const,, Art. XIII,:
§ 1, and-Rev. & Tax. Code §§ 110, 110.5, 401 (property assessment
and taxation based on fair market value or full value). ‘i

(3)'Inheritance taxation. BSee, e.g., Rev. & Tax. Code §§ 13311,
13951 (property taxed on basis of market value).

(4) Breach of contract of sale. See, e.g., Com. Code §§ 2708,
2713 {measure of damages for nonacceptance, nondelivery, or re-
pudiation is based on market price). It should be noted that,
where a particular provision requires a special rule relating to
proof of value, the specilal rule prevails over this article. See,
e.g., Com. Code §§ 2723, 2724.

(5) Fraud in the purchase, salc, or exchange of property.
See, e.g., Civil Code §§ 3343 (measure of damages based on actual
value of property).

—16~
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fS) Other cases 1n which no statutory standard of market value
or its equivalent is. prescribed but in which the court is required
to make a determination of market value.

It should be noted that this afticle applies only where
-market valué 1s to be determined. In cases involving some other
standard of value, the rules provided in this article are not made
applicable by statute. See Section 810 and Comment thereto.

- This article applies to the valuation of real property or an
interest in real property {(e.g., a leasehold) and of tangible
personal property. It does not apply to the valuation of intan~
gible personal property which is not an interest in real property,
such as shares of stock, a partnership interest, goodwill of a
business, or property protected by copyright; waluation of such
pProperty is governed by the rules of evidence otherwise applicable.
It should be noted, however, that nothing in this article precludes
a court from using the rules prescribed in this article in valu-
ation proceedings to which the article is not made applicable,
where the court determines that the rules prescribed are appro-
priate. =

Section 817. leases of subject property. Section 817 should be

amended to preclude consideration of leases of:the~subjéct pfoperty
entered into after filing of the lis pendens, in :hé saﬁéhmaqner as
Section 815 (sales of subject property). 7

' Section 819, Capitalization of income. The staff was directed to
revise subdivision (b)(1) of Section 8§19 for clarity.

The Commission also receilved a letter from Chairman Mctaurin con-
cerning the draft; a copy of the letter is appended hereto. The Com-
mission directed the staff to bring the letter to the Commission's
attention éf the time other comments relating to the tentative recommendation

are reviewed.

~-17-
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Mr. John it. DeMoully

Exevutive Peerotary. '
Celitornia Law Eev151on CommlqsiOn
Stanford Law. School :

Memnran&um T~ 15 and Attarheﬂ Draft
- of Recommendation

. Doar John:

" The followlng are’ just a. few comments with rr[:r-

rence‘tu the proposeﬂ ehanges in the Lvidpnce Code¢ ;‘

First &ection &11 The phrase ..._or its

u.equivaient" seems to be. unnecessary, confusing and. unlnt{l—

ligible when used: ‘with the phrase "... market value of
property..." Your commént states that this section is
amended to broaden the application to all cases: ‘where a
market value standard is used. If this is the - purposc.;
then ‘the phrase "... or its equivalent” is unnecessary.
Further, I do not know what the "equivalent" of market

value is. Market value is market value. ' If thc. ‘phrase |
. “"actual value“ is deemad ‘an equivalent of market ‘value, '
- then. it is unnecessary to use the phrase.  If "actual valle"

is not the same as market value, then it cannot be the -
equlvalent. I would suggest the deletion of ‘the phtrase
Y. .. Br. its equlvalent“ from Sectlon 811 and Sectibn 812.

. Second, Sect;on 813{2) - ¥ do not belieue that the
owner of any right, title or interest .in the property being
valued should be permitted to express an. opinion of the entire
property bEan valued other than the value of his right,
title or interest, or ‘wnless he is: otherwise qualeied to
express such an-opinion. The right of an owner to testify
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pCICLnqut or othex measurable partlnn of qroqs saleq or
gross income, These atre two separate categorles or types
of leasus. Lnnscquently, subdivision (b), which is similar
to the second sentence in the existing Section. Rl?, cannot -

‘be a {amitation on ‘subdivigion {a). To have subdivision {b)

a limitation on. subd1v1510n (a) is to limit testimony w1th
reference Lo exlstlnq leases” solelx to situations where

the rent is fixed by a. percentage or other measurable portlon :
of gross sales or gross income from' a bus;ness condu¢tﬂd'-

on, leascd property. It is my rccollectlon that the pvrccntaqe_
lease ‘situation was cadifjed for purposes of maklng it ¢lear
that this type of factual situation can be used by thv:"

gappralspr, as stated 1n People VS, Frahm.1.'

Flfth, 59ctlon 819: I have very ser1ous resar—
vations with reference to the- advlsablllty of p:op051ng

. Section 819 as you have it set forth. In the first instance
. vhere. this section is applicable, it’ will ‘call for two trla]s.

The first trial will call for a juﬁic1a1 determination

" of your two so-called limitations.  Also, this trial wlli
have to be held far enough in advance g0 that if there is
‘an adverse ruling by the trial court, the’ appraiser who is

urging a hypothetical capitalization of income 9951tion

~will have" ample time to preparerhis appraisal on: anothez_'

basgis in’ canformlty with the court's ruling: It will also
necessitate interim findings of fact and. c@nclu51ons of

law and, possibly; a judgment . with reference to -the situation.
These . findings,’ etc: may be. determined by one. judge, whereas
the basic issue of compeﬁsatlon wlll subsequently be determlned
by another judge unless there is a court rule or court ~
procedure which-will requlre thls type of- case'belng a551gned
to one Judge for. a11 purposes. ' ‘ S

More importantly, the limitatzons whlch ycu have
before the hypothetical. capltalizatlon of income can be '
considered, means that the court is. imposing its Judgment
upon the matter ofi which an appraiser should be allowed
to form an opinion: first, that the ex;sting improvements
do not permit use of the property for its highest and best
uge, and, second, ‘that ‘there is no'adequate market data
as described in Sectimn 816. Both of these matters are
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S consrdiration a matter which is beyond thu_evidéhcc”produced

at the. time of tridl:  to wit, the . .assessor's determination

of Tajr market value. There would be no way by which thc
,‘Lnjuruu party could reach or cure thls error. :

‘ L1qhth._ By way of . lnterest, ex1st1ng Code Section
817 with reference to leases of subject property permitting
consideration of such leases where they were in effect
within a ruasonable time either before or after -the date of

- valualion--this sectlon daes not .contain.a limitation with

reference to leases of the subject prcparty after the date
of valuation which is similar to the limitation on a sale
of the subject property which occurs after the date of
valuation and after the filing of a lig pendens. 1%t would .

‘seem to me that Section 817. should be amEnded to include a’

similar llmltation.

‘Hifh garmé t,regards;

e
quu(; MCLAURIN

,f HILL, FRRRER & BURRILL
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STUDY 77.100 - NONPROFIT CORPORATIONS
{RELIGIOUS CORPORATIONS)

The Commission consildered Memorandum 77-9 relating to the appli-
cation of the nonprofit corporation law to religious corporations. The
Commission determined to state in the Comment to Section 5211 that the
constitution limits (rather than 'may limit'') the extent to which the
state may regulate religious organizations. The Comment should also
refer to Section 7106 of the Pennsylvanla Nonproflt Corporation Law of
1972. The Executlve Secretary was directed to inform Mr. Helge of this

decisieon.

~1B8-
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STUDY 78.50 - LESSOR-LESSEE RELATIONS
(UNLAWFUL DETAINER PROCEEDINGS)

The-tohmission consldered Memorandum 77-7 (unlawful detainer pro-

¢eedings) and a staff draft of a revision of Civil Code Section 1952.3
(handed out at a meeting and attached to these Minutes as Exhibit 1),

The Commissian determined that'SEction 1952 should be amended in

Assembly Bill 13 to make a.technical change, the amended section to

read:

1952. (a) Except as provided in subdivision (c}, nothing in

" Sections 1951 to 1951.8, inclusive, affects the provisions of

Bi1l

Chapter 4 (commencing with Section 1159) of Title 3 of Part 3 of
the Code of Civil Procedute, relatiog to actions for- unlawful
detainer, forcible entry, and forcible detainer.

(b) The bringing of an action under the provisions of Chapter
4 (commencing with Sectfon 1159) of Title 3 of Part 3 of the Code
of Civil Preeedure Procedure, whether or not such action becomwes an
ordinary civil action ag provided in Section 1952.3, does not

affect the lessor's right to bring a separate action for relief
under Sections 1951.2, 1951.5, and 1951.8, but no damages shall be
recovered in the subsequent action for any detriment for which a
claim for damages was made and determined on the merits in the
previous action.

(c) After the lessor obtains possession of the property under
a Judgment pursuant to Section 1174 of the Code of Civil Procedure,
he is no longer entitled to the remedy provided under Section
1951.4 unless the lessee obtaina relief under Section 1179 of the
Code of Civil Procedure.

Section 1952.3, proposed to be adled to the Civil Code in Agsembly
13, was revised to read in substance az follows:
SEC. 2. Sectfion 1952.3 is added to the Civil Code, to read:

1952.3. (a) Except as provided in subdivisions (b) and (c),
1f the lessor brings an unlawful detainer proceeding and possession
of the property is no longer in issue because possesalon of the
property has been surrendered to the lessor before trial or, if
there is no trial, before judgment is entered, the case becomes an
ordinary civil action in which:

(1) The lessor may obtain any relief to which he is entitled,
including, where applicable, relief authorized by Section 1951.2;
but, if the lessor seeks to recover damages described in paragraph
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(3) of subdivision (a) of Section 1951.2 or any other damages not
pleaded and recoverable in the unlawful detainer proceeding, the
lessor shall first amend the complaint pursuant to Section 472 or
473 of the Code of Civil Procedure to state a claim for such dam~
ages and shall serve a copy of the amended complaint on the de-
fendant in the same manner as a copy of a summons and original
complaint 1s served.

(2) The defendant may, by appropriate pleadings or amendments
to pleadings, seek any affirmative relief, and assert all defenses,
to which he is entitled, whether or not the lessor has amended the
complaint; but subdivision (a) of Section 426.30 of the Code of
Civil Procedure does not apply unless, after giving up possession
of the property, the defendant (i) files a cross-complaint or {i1)
files an answer or an amended answer in response to an amended
complaint filed pursuant to paragraph (1).

{b) The defendant's time to respond to a complaint for unlaw-
ful detainer 1s not affected by the surrender of possession of the
property to the lessor; but, if the complaint 1s amended as pro-
vided in paragraph (1) of subdivision {(a), the defendant has the
sgme time to respond to the amended complaint as in an ordinary
civil action.

{c) If the defendant's default has been entered on the un-
lawful detainer complaint and such default has not been set aside,
the case shall proceed as an unlawful detainer proceeding.

(d) Nothing in this section affects the pleadings that may be
filed, relief that may be sought, or defenses that may be asserted
in an unlawful detainer proceeding that has not become an ordinary
civil action as provided in subdivision {a).

APPROVED

Date

Chairman

Executive Secretary

-20-
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NBCTION 1, Section 1952.3 1e added to the Civil Code, to resd:
1932. 5. {a) ff the 1'.““ brings an unlw!ul detainer procesding
nul puluu:lon ‘of the proputty is no lnm;-r 1n issus hecause posssasion
of thq propmy has bm lurrandn'-d tu thu lu-or bdr.rn uhh
QMWWM“LM&“_LAJM_&L&Q_
M is _g_!;;g_., _gl_zg_ case baeml an ordissry civil aeséenr sction
taomish; |
& m The lesssor may obtain any un-t to wvhich hs is enttthd.
iacluﬂua. where applicabls, relief suthorized by Ssction #95ivlvy
i m _95_._ if th- lessor ssaks to rucmt dmnu dueribod 1n
pln;nph (3) of subdivision (a) of Section 1931.2, tlu lessor » shall.
ﬂtlt lnnd ‘the cmh:l.nt pursuant to Section 472 or ua of thu Cude o!

‘l:i.v:l.l l'toeulur- to ;ltg a g_l_.gg f.or mh dama ges.

¢e>. (2) The defendant may, by appropriate pleadings or umdmntl

to pleidings, sesk sny a!!irutiu relief. and apsert all d-fmn, to
which he is entitled, Ml_l_o_g ot no ___g thl lessor has hll mnd-d E__E_L.I___L
but subdivision (a) of Baction 426,30 of the Code of civﬂ. Emduﬂ
doas not lpply unless, s!'.:nr giving up possession of the pt‘opltty. l:ha
dnfcmllnt -ﬁ-} ﬂl H.lu a cross~complaint or ¢# {41) fil.u Y ansvat or’
an smended suswer in response to an msended complaint filed puumt to
subdiviston b)~ P aragraph (1). | o

. m_wg__gmaﬂuu tlug :I._r_lg g;___;_b- |
MMMm.z_mgr._sa__m ..tse_mba epsertad in sn
unlawfil ¢ i!l!ﬂg ggggud:lga that has not b.cm ___g_ di pary 5___1_ o

,Mummmmmsm et
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'Cosment. The introductory clause of subdivision (a) of Section
1952.3 codifies prior case law. 1If the tenant girsl up possession of
the property after commencement of an unlewful detainer procesding, "the
action thus becomes sn ordinary ome for damages." Unien D1l Co. v,

handler, 4 Cal. App.3d 716, 722, 84 Cal, Rptr. 756, 760 (1970). This

is true: vhere. puliaisioa is given'up "before the: tfini of the. unlhnful
datainer action.f’ G:esn ¥i Superior Court, 10 Cal.3d ﬁlﬁ. 613 n.ls. 517
P.2d 1168, 1179 n.lB, 111 Cal, Rpter, 704, 715 n.18 [1974). Accord. 55__
Corp. v. W. & B. Raalty Co., 255 Cal. App.2d 773, 778, 63 Cal. Rptr. -
462, 465 (1967); Turem v. Texeco, Inc., 236 Cal. App.2d 158, 763, a6
Cal, Rptr. 389, 392 (1965). If there is no trial, as, for mnpu. in a
default case, the rule is applied up until the entry of juds:ant. R

- Whett the tenant has surrendered pusnnllinu, the tulaa dauignud ‘to -
prasarve the susmary nature of the proceeding are no lonser npplieablc.
See, & _;n;;lggggg,v. uperior COurt, 248 Cal. app.Zﬂ 551, 553-534, 36
Cel, Rptr. B13, 815-816 (1967) (no trial praeedaqge when pqua-slion not )
in {ssue); Heller v, Melliday, 60 Cal. App.2d 639, 696=697, 141 P,2d
447, 531-452 {1943) (cross-complaint allowable after surrender); cf,
Bell v, Haun, 9 Cal. app. 41, 97 P. 1126 (1908) (dofandant not in poslnalion
entitled to same time to answer as in civil actiona ‘generally). The
limitation of subdivion (a) to unlawful detainer ptneaqdinga i:_ﬁnt
intended .to preclude gpplication of tha'rule stated iﬁ‘tha_inttpductotr
elluan 4in forcible _entry or forcible detainer cases., | |

Patagraph [1} of subdiviaion (a) makes clear that, vhen the ltatntory
conditions for the application of Section 1951.Z are met, tha damages
authorized by that section are among the rumadien a%ailable to the
lessor when an unlxwful detainer proceading has been convertsd to sn
ordinary civil action. The paragraph serves, among other putposes, the
salutary purpose of avoiding sultiplieity of lctiona. The statutory
conditions for the application of Section 1951.2 ars that there be a
lease, hranch of lesse by the lessea, and either abandonnant by the
lassee b-fote the end of the term or termination by the 1eusor of thn
lessee's right to poasension. Civil Code % 1951.2(a). The laannr is :)
not required to seek such damagea in the unlawful dstaine: prncuedins
uhich hn: bacn thus cuuvnrted but nny elect to recover them in a -epurate _
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1£ dimusum for ioss of renf accruing nfter‘judsmant are sought by
tha lessor pursuant to paragraph (3) of subdivision {a) of Section
1951.2, the additional conditions of uubdivion (¢} of that ssction luat
be mat. And. if tha lessor saaks such. damagen, tha laest pnrtion of

~ paragraph (1) of iubdivisiun (a) of Section 1952.3. raquires the 1e-nur

to amend the nouplnint to state a claim fot auch reliaf If tht caue ie
at issus, the lessor's application for lenwa to amund e addralncd to ,-
the discretion of the court., See Coda Civ, Proc. § &?3. Ihe court is ::
guided by a “poliey of 3ruat libarnlity in petmittins anan&nents at any

stage of the proceeding A B. Witkin, nli!oggia Progadure,

Pleading T 1040, at 2618 (2d ad. 19?1) 1£ the lesaor amandu the couplaint.
the defendant has a risht to anlwar "within 3n'daya afttr airvica thlrenf"
or within such time as the cuurt nar aliow., Coda_01v. ?rqc. 55 &?l_s,
586. o o | . "
Paragraph (2) of suhdiviaion (a) mnkau clear that the ﬁ-t-ndant uay
cruan—cunplain end may plesd: any defenses to the lesnur'u actiun for
demages. However, unﬂer paragraph (2}, ths dtfendant 1; not obliged to
"allege in & ctuaa-cuﬁplnint any ralntad cause of actien" (coda civ.
Pruc. § ﬁzﬁ 30) unless. nfter givins up posselsion uf the ptapurty, the -
dafahdant tiles a- crosu-cuaplaint or filel an ansaur, or an amended
answer, in responaa to the asended conplaint This uill prutoct the
dafendant against. 1nadvertent loss of a related cauae of action.
subdiviaion (b) makes clear ‘that Section 1952 3 hae no effect on
axisting law with reapect to unlawful detaingr proneediusu where pnlln-aion
remains in issue. 1In such proceadinga there are a nunbet of affirnative :
defenses the detandant i permitted to raise.. See. gég_t Green Yo -
Superior Court, 10 Cu1.3d 616, 517 P.2d 1168, 111 C¢1. Rptr. 704 (1974);

‘Abstract _Eg!!_ggg__cu. vy utch;gnun, 20# cél. App d 2#2, 22 cal.

Rptr. 309 (1962).

-




