GENERAL NONPROFIT CORPORATION LAW

TENTATIVE DRAFT

Attached are portions of the law Revision Commission's tentative
draft of the umew General Nonmprofit Corporation Iaw. The tentative
draft will be augmented as hevw provisions are approved. In case of
revisions of approved sections, replacement pages will be provided as
necessary.

It is important to note the following features of the tentative
draft:

(1) It is not a complete draft, and some chapters have not yet
been included.

(2) Meny of the chapters that are included in the draft have not
yet been fully developed. This is partioularly true of Chapters 1
(General Provisions and Definitions)} and 2 (Qrganization and Bylaws).

(3) Only those sections with the annotation "Tentatively Approved"
have received the tentative approval of the Iaw Revision Commission.
Approval of those sections ig tentative only, and some will require
revision and coordination with other provisions of the nonprofit core

poration law as they are produced.
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GENERAL HONPROFIT CORPORATION LAW

DIVISION 2. GENERAL NONPROFIT CORPORATION LAW
CHAPTER 1. - GENERAL PROVISIONS AND DEFINITIONS
| Ag%%gle 1. General Provisions
Short title

Application offgeneral provisions
Scope of division

Article 2. Filing of Instruments
Filing by Secretary of State

_Delayed effective date df instruments

Revocation certificates
Instruments conforming to law
Filing fees

Article 3. Certificates of Correction
Correctinn of 1nstruments ‘ B
Contents of certificate of correction
Execution of certificate of correction
L;Egtations on certificate of correction

Effective date of corrected Instrument unaffected by filing
certificate of correction ‘

Rights and liabilities affected by filing certificate of cor-
"o rection
Article 4. Definitions
Approved by (or approval of) the board
Articles '

“Business corporation

Filed

Nonprofit corporation
Officers' certificate
Proxy
Verified
Vote



CHAPTER 2. ORGANIZATION AND BYLAWS

Article 1. Purposes

5210. Any lawful purpose cther than distribution of dividends

&2

§ 5211. tledical services corporation
§ 5212. Legal .services corporation
§ 5213: ' Incorporation.of unincorporated association
§ 5214. Incorporatien of subordinate body
Article 2, Formation
§ 5220. Nomproiit cozporatisa formed by executing and filing articles
§ 5221, Execution of articles ' T -
9 5222, Filing of articles
§ 5223, Evidence of corporate formation and existence -
§ 5224. Additional requirement for charitable corporations
Article 3. Powers

§ 5230. Powers of nonprofit corporation -
§ 5231. Defense of ultra vires
§ 5232. Enjoining ultra vires act of nonprofit corporation holding

assets on charitable trust’
§ 5235, Power to engage in busineé; actiﬁity
§ 5236. Diatribu;iqns to wembers pfoh;ﬁited

Article 4, Corporate Hame

.. .8 5240, Reservation of corporate name

§ 5241, Hame which tendz to decelve
4535252: 'Agraement'to!uéejﬁame that ié'substantially'the same -

§ 5243, ilame which is likely to mislead or contains the word "chari-
table" . |

§ 5244, Sanctions for name violations

Arpicia 5. Arl{eles of Tacorporation

§ 5250. Required contents of articles
5 5251. Permitted contents of articles W

Article 6. Bylaws
§ 5260. Adoption of bylaws
§ 5261. Required contents of bylaws

§ 5262. Bylaws relating to members
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CEAPTER 3. DITLCTOMS Auh IAUAGEIILAT
CHAPTEL 4§, ﬁtHBERS
5400. Members
5401, ilembership classes
5402, Directors as members
5403, Reduofion of members belcw stated number
5405.;—ﬁomborﬁpip,certifioates
5406. Termination of membership
5407, Transfer of membership
5408, Hthdrawal of members
540%, Liability -of members _i.  .: -

5410, Levy of dues and assessments '

CHAPTER 5. CORPORATE FINANCE

Article 1. General Provisions

5510, Levy of dues and assessments

Article 2.  Trust Property

Article 3. Common Trust Funds

CHAPTER.6. MEMBERS' MEETINGS AND CONSENTS
CHAPTER 7. VOTING OF MEHBERSHIPS '

CHAPTER 8. UME:BERS' DE RIVAIIVE ACTIONS
Article 1. Right'to Bring Derivative Action

5810, Right of wember to bring derivative action

5811, Action by member; contemporaneous membership rule

Article 2. Preconditions to Derivative Action

58206, Effort to sscura action from board; exception

5821. Hotice to nonprofit corporation of cause of action L

Article 3. Security for Defendant 8 ExpensesL,Exception

5830. GHotion for security for defendont 8 expenses; extension of time
5831. OGrounds of motion forrsécurity

5832. Hearing and determination of wotion; amount of security

5833, Increase or éecrease of security; noticed motion; maximum amount

5834. Time for furnishiog security; effect of failure to furnish
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5535. Stay of proceedings
5836. Recourse to security
5837, Effect of court's determinations
5838, Bond to avoid motion proceedinger

5839, Lxception to security fcr defendant s expenses

v

Article 4. Discontinuation of Derivative Actlon. -

5840, Discontinuation of action; court approval

CHAPTER 9, AMENDMENT OF ARTICLES.. . oL
Article 1. . Purposes of Amendments - b
5910. Permissible amendments of articles
5911. Amendments to dplete initial directors and initial agent

3912, Extensfon of corporate exigteance
3913, Amendment of articles of charitable corperation ...

Article 2. Adoption and Approval of Amendments
5920, Vote rgquired in articles -

5921. Adoption of amendments before members admitted
5922. Adoption of amendments by board and members
5923. ﬁdnption of amendments by board alone

5924, Adoption of amendments by policymaking committee

5925, When'class ‘vote required

. p +
Article 3. Certifieates of Amendment .

i o
.l

3930, Certificate of amendment

5831, ' Contents of cert1ficate of amendment i X
25932 ) Certificate of amendment to estahlish wording of amendment
5933. - Efféct of - filing cefttfidate of. amendment

A tinlc 4. VRestatement of Articlesir

5940, Restated artieles
5941, Contents of restdted articles

5942. . Approvals required fot restated articles
5943, Effect of restated articles ° ;

s s o CHAPTER 10, SALES OF ASSETS ©

CHAPTER 11. ERGER
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CHAPTER 12. 2JEORGANIZATIONS
v CHAPTER 13. DISSENTERS' RIGHTS
CHAPTER 14. BANKRUPTCY REORGANIZATTONS AND ARRANGEMENTS

CHAPTER 15: BECORDS AND REPORTS
“Article 1. DRdoks and Records Generally

6510. Required books and records
6511. Form of recﬁfds; El;ce whéfe kept
6512, Infcfﬁétinn {& circsgor
6513, Liébiiity for false report, record, or entry =
' Article 2, Annual Hegoft;-Fiﬁancial Statements
5520, Annual report required unless bylaws otherwisé provide
6521, Presentation of annual report _
6522, Annual report; financial information
6523. Annual report; membership informatiomn
6524, Additional recuilred Information
6525, Providing wmember with copy of annuallféﬁort
6526, Corporation having no members
6527. Members right to cbtzin fiscal infofmation
6528, Reports to Attorney General not affected
6529.5fJudicia1 enforcement - R
652?,5f_ ﬁpplirauier of artisie
VArticle 3. Statemnnt Identi‘ying Corporate Officeta and
Principal Oftnneg NDeeign: tion of Agent for Sarvice
6530. Applicable 7iling peried defined
6531. Statement identifying officers,’ principal office, and principal
i cactivicy
6332, - Designation of ugent for zervice
6533, Filing uew statement when information changes
#534., Statewent of resignation as agent; notice to corporation
6535, Uhen designatior of nev agent required -
-6536.  Henewal forms 7
6537. Hdew statewent suparsedes previous statement; disposal of
superseded statement
6538. Providing public with copies of statements
‘6539. No fee requirﬂ“ ' ' :
;3540. Procedure upon failure to file statement

- -



CHAPTER 16. RIGHTS OF IdSPECTION

Article 1. General Provisions

Article 2. .iembership Records

Article 3. JDooks, lecords, and .linutes

Article 4. Directc:s' Rights of Inspection

Article 5. Judicial Enforcement

CHAPTER 17. SERVICL OF PRQCESS

Articlc 1. Mamnar of Serv1ce Generally

§ 6710. Additional method Zor serving domestic corporation

Article 2. Service on Designated A*ent

§ 5720, ng;vice on desiuna*ea agent for service

Article 3. Service.on Secretary of State

§ 6730. Service on Secretary of State e
§ 6731, Wotice to corporation

§ 6732, Record of service; certificate of Secretary of State as
evidence

 CHAPTER 18. - INVOLUNTARY DISSOLUTION
. Article 1. Application of Chapter

Article 2. Proceedings by Directors or Members-_

Article 3. Proceedings by State

Articlg 4, General Provisions Concerningﬁlnvoidntary Dissolution

CHAPTER 19. VOLUNTARY DISSOLUTION
Article l. Application of Chapter

ﬁrticle 2, Election to Dissolve, Revucation

Article 3. Commencement and Conduct of Froceedings .

Article 4, General Provisions Concerning Voluntary Dissolution

CHAPTER 2{). GENERAL TPROVISIONS RELATING TO DISSOLUTION
Article 1. Avoldance of Disseclution by Purchase:; Procedures
Article 2. Directors and Officers

_ article 3. Distribution of Assets
7030. UWhen distribution may be made _
7031. Adequate provision for paywent of debts and 1iab111ties

thn (%)
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7032.

7033.
7034,

7035.
7035.

§ 7036.

7037.

Distribution amonc members or 1n accordance with articles or

bylaws

fleturn of assets held on condition

Digposition of assets held on trust or by charitable corpora-

tion
Manner of distribution

5. Plan of distribution

Deposit of distribution to creditors, members, and other per-

sons

Recovery of iuproper distributlon to members

Article 4. Continuation After Dissolution

Article 5. Conditions for lissolution of Certain
Honprofit Corporations

CHAPTER 21, TFOREIGN NONPROFIT CORPORATIONS
CHAPTER 22. CRIMES AND PENALTIES

CHAPTER 23. TRANSITION PROVISIONS
APPENDIX

Part 1 of Division 2 of the Corporations Code (repealed)
General Nonprofit Corporation Law (55 9000-9802)
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4044103 T 5030

Tentatively Approved
January 1976

DIVISEQY X, GAJLRAL WUFROFIT CORPORATION LAY

CHAPTER 1. GEJERAL PROVISIONS AWD DEFINITIONS

Article 1. General Provisions

§ 5000. Short title

5300, This division shz2ll bz known and may be cited as the General

Hdonprofit vorporation Law.

Comment. Section 5000 continues former Section 49000. For a com-

parable provision, see Section 100(a)(General Corporation Law).

4047396 o o5101

Tentatively Approved
January 197¢

§ 5101, Applicaticn of general provisions

5101. Unless the prcvision or the context otherwise requires, the

provisions of this chapter govern the constructlon of this division.

Comment. Section 5101 is the same in substance as Sections 5
(Corporations Code) and 101 {Gencral Corporation Law). Unless otherwlse
provided in this division, the zeneral provisions and definitions found
among the general provisions of the Corporatious Code are applicable.

See, e.g., Sections 6-18.

el
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Substance Tentatively
Approved Janvary 1976

§ 5102, Scope of division

2102, (a) Subject to the provisions of Chapter 23 (transition
provisions), the provisions of this division apply to every nonprofit
corporation now existiog or hereafter formed unless:

{1) The nonprofit corporation is expressly exempted from the opera-
tion thereof.

(2) There is a special provision applicable to the nonprofit cor-
poration inconsistent with the provisioms of this division, in which
case the speclal provision prevails.

(b) The existence of nonprofit corporations formed or existing on
the date of the enactment of this division shall not be affected by the
enactment of this division nor by any change in the requirements for the
formation of nonprofit corporations nor by the amendment or repeal of
the laws under which they were formed or created.

(c) delther tie repeals effectesd by the enactment of this division
nor the enactment of this title nor the amendment thereof shall impair
or take away any existing liability or cause of action against any non-
profit corporation, its members, directors, or officers incurred prior
to the time of such enactrent or awendment.

(d) The provisions of iivision 1 (commencing with Section 100} do
not apply to nonprofit corporations.

Comment. Subdivision {a) of Section 5102 continues former Section

9001, TFor express exemptions from the operation of the Jeneral 4on-

profit Corporation Law, see [to be supplied]. For special provisions

-7=



: 5102

applicable to nomprofit corporations that are inconsistent with the
General Jonprofit Corporation Law, see [to be supplied]. Special pro-
visions relating to nonprofit corporations in this or other codes that
are not expressly repealed remain in effect.

Subdivisions (b} and (c) are the same in substance as subdivisions
(L) and (c¢) of Section 102 {General Corporation Law}.

Subdivision (d) supersedes former Section 9002. Unlike former law,
the new General (Jonprofit Corporation Law provides a complete set of
rules governing nonprofit corporations and does not incorporate by
reference nor is it governed in any way by the General Corporation Law.
It should be noted, however, that court decisions under comparable
provisions of the General Corporation Law, to the extent they concern
problems comnon to business and nonprofit corporations, may be useful in
construing the provisions of the ZSeneral ilonprofit Corporation Law,

Hote. 1'ith each change in the law that the new General onprofit
Corporation Law makes, the Commission must consider its effect on existe

ing corporations and whether compliance is required. This section and
Section 5172.5 ("nonpreofit corporation” defined) are related.

The staff is at present researching the special provisions and
exemptions for nonprofit corporations.
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Substance Tentatively
Approved January 1976

Articie 2. Tiliug of Instruments

5 5120. Filing by Secretary of State

5120. (a) Upen receipt of zny instrument for filing pursuvant to
this division, the Secretary of State shall, if it conforms to law, file
the instrument in the office of the Secretary of State and endorse the
date of filing thereon.

{b) The Secretary of State shall file a document as of any re-
quested future date, including a Saturday, Sunday, or legal holiday, if
the document ies received in the Secretary of State's office at least one
business day prior to the requested date of filing.

{c} The date of filing is the date the instrument is recelved by
the Secretary of State unless vithheld from filing for a period of time
pursuant to & request by the party svbaitting it for filing. TIn the
case of an instrument resubmitted for filing pursuant to Section 3117,
the date of filing is the date the instrument was first received by the
Secretary of State.

Comment. Bectior 5170 is rhe same in substance as Section 110{a)

(General Corporation Law}.

ote. The staff has not yet developed a definition of "instrument
or distinguisned between ‘“instruments” (subdivisions (a) and (c)) and

"documents' {(subdivision (b)).

The staff will follow the proposed amendment to Section 110(a) in
Assembly 3111 2349,
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Tentatively Approved
January 1976

§ 5121, Dbelayed effective date of instruments

5121. (a) Any instrument filed with respect to a nonprofit cor-
poration (other than original articles) may specify that the instrument
is to become effective on a date not later than 90 days after the filing
date.

(b) If no revocation certificate is filed, the instrument becomes
effective on the date specified.

Comment. Section 5121 1s the same in substance as nortions of Sec-

tion 110(c) (General Corporation Law).

404933 § 5122

Hot Approved, See .iinutes
Januvary 1976

§ 5122, Tevocation certificates

5122. (a) An instrument filed with a delayved effective date may be
prevented from becoming effective by a revocation certificate filed on
or before the specified effective date,

{b) The revocation certificate shall state that. by appropriate
corporate action, the instrument has been revoked and is null and void.

{c)} The revocation certificate shall be executed in the same manner
as the original instrument except that, in the case of a merger agree-
ment, the certificate need only be executed on behalf of ¢one of the

constituent mnonprofit corporations.

—5-



Comuent. Sectiom 5127 is the saue in substance as portiocns of 3ec-

tion 110(c) (General Corporation Law).

Hote. The staff has vet to check with the Secretary of State con-
cerning the meaning of the phrase "by appropriate corporate action.”

The staff has not vet drafted provisions relating to mergers.

263/612 75123

Tentatively Approved
January 1976

5 5123, Iunstruments conforming to law

5123, <{a) If the Secretary of State determines that an instrument
submitted for filing or otherwise submitted does not conform to law, the
Secretary of State may return the instrument to the person submitting
it., 4An instrument does not fail to conform to law because it is not
accompanied by the full filing fee 1f the unpaid portion of the fee does
not exceed the limits established by the policy of the Secretary of
State for extending credit in such cases,.

(b) An instrument returned pursuant to subdivision {a) may be
resubmitted accompanied by a written opinion of the member of the State
Bar of California subwmitting the instrument, or representing the person
submitting it, to the effect that the specific provision of the instru-
ment objected to by the Secretary of State does conform to law and
stating the points and authorities upon which the opinion is based.

{c) The Secretary of State shall rely, with respect to any disputed

point of law (other than the application of aArticle 4 (commencing with

-



« 5124

Section 5240} of Chapter 2 and of Sections [2101] and [2106]), upon a
written opinion pursuant to subdivision (k) in determining whether the

instrument conforms to law.

Comment. Section 5123 is the same in substance as portions of Sec~
tion 110(b}, {(c}.

lote. The references to Sections 2101 and 2106 are corporate name
provisions for foreign corporations, a matter the staff has not yet
reviewad.

406/002 G 5124

Staff OJraft

¢ 5124, Filing fees

3124, 'The fees of the Secretary of State for filing instruwents by
or on behalf of nonprofit corporations are prescribed in aArticle 3
(cormencing with Section 12180) of Chapter 3 of Part 2 of Division 3 of
Title 2 of the Government (ode.

Comment. Section 5124 is the same In substance as Section 108
(General Corporation Law).

tote, The staff has not yet investigated whether there will be a
need for amendments to the Government Code fee provisions.



©68/652 - 5139

Tentatively Approved
iarch 1976

Article 3. Certificates of Correction

§ 5130. Correction of instruments

53138, An agreement, certificate, or other instrument relating to a
domestic or foreign nonprofit corporation filed pursuant to the pro-
visions of this division may be corrected with respect to a misstatement
of fact contained therein, a defect in the execution thereof, or any other
error or defect contained therein by filing a certificate of correction.

Comment. Article 2 (commencing with Section 5130) is the same in
substance as Section 109 (General Corporation Law). It continues pro-

visions of former Section 127, which were applicable to nonprofit cor-

porations through tormer Section 9002,

%68/667 s 5131

Tentatively Approved
vdarch 1976

§ 5131. Contents of certificate of correction

3131. The certificate of correction shall be entitled "Certificate

of Correction of {insert here the title of the

agreenent, certificate, or other instrument to be corrected and name(s)
of nonprofit corporation or nonprofit corporations)” and shall set forth
the following:

(2) The name or names of the nonprofit corporatiom or nonprofit

corporations,

—_—



§ 5132

(b) The date the agreement, certificate, or other instrument being
corrected 1as filed,

{c} The provision in the agreement, certificate, or other instru-
ment as corrected and, if the execution was defective, wherein it was

defective.

Comment. See Comwment to Section 5130.

%63/668 § 5132

Tentatively Approved
‘larch 1976

5 5132. Execurion of certificate of correction

5132, The certificate of correctionm shall be signed and verified
or acknowledged as provided 1in this division with respect to the agree-

ment, certificate, or other instrument belng corrected.

Comment. See Comment to Section 5130.

ote. This section should be reviewed after it is determined
whether acknowledgments will be required in various contexts.



168/668 § 5133

Tentatively Approved
flarch 1976

2 5133. Llinmitations on certificate of correction

5133. (a) No certificate of correction shall alter the wording of
any resolution which was In fact adopted by the board or the members.

(b) Wo certificate of correction shall effect a corrected amendment
of articles which amendment as so corrected would not in all respects
have complied with the requirements of this division at the time of

filing of the certificate of amendwent.

Comment. See Comment to Section 5130.

Hote. Subdivision (b} is to be reviewed for need and for clarity.

568/670 5 5134

Tentatively Approved
farch 1976

3 5134, Lffective date of corrected instrument unaffected by filing
certificate of correction

5134, The filing of the certificate of correction shall not alter
the effective date of the agreement, certificate, or instrument being

corrected, which shall remain as its original effective date.

Comment. See Comment to Section 5130.

~10-



968/671 v 5135

Tentatively Approved
varch 1976

§ 5135, Tights and liabiiities aftected by filing certificate of
correction

5135. The filing of the certificate of correction does not affect
any right or liability accrued or incurred before the filing except that
any right or liability accrued or incurred by reason of the error or
defect being corrected is extinguished by the filing if the person
naving the right has not detrimentally relied on the original instru-

ment,

Comment. See Comment to Section 5130.

Hote. The staff has not yet investigated the problem of notice to
persons who might have relled on the incorrect instrument.

-11-



948/67Z 3 5151

Tentatively Approved
Harch 1976

arZiclz 4. Definitions

@ 5151. 2Approvid by (or approval of} the board

515t.  “acpiaved 1w for coooprvoeel of) tho board” means approved or

ratified by the vote of the board.

tade

Comaent. Section 315! 45 the some in substiance as Sectiom 151
{General Corporation Law). Tha voie required for approval of the board
is [to be supplied]. The phrase defined in this scction 1s used in the
following provisions:

§ 5922 (adoption of zmendments by board and merbers)

§ 5922 (adoption of awendments by board alone)

5942 (approevals required for restated articles)

[

Jote. ihetliey approval of the bozrd should include anproval by
authorized committees is defer—ed until consideration of directors and
comnittees. Likew'~e, the prewisicns for the vote of directors will be
drafted at that tl=e,

thetber it is appropriaze to use th2 wora “vote,” which is a de-
fined term, will Lo determined later.

— -



269/0%1¢ 3 5134

Tentatively Approved
January 1976

§ 5154, Artdielcs

5154, "Articles" iacludes the articles of incorporation, amend-

ments therete, amcured ariicles, and restated articles,

Comment. Secticn 5154 is the same in substance as Section 154

(General Ccrporatiesn Lew), It continues former Section 102, which was
i

applizable iv nounprofic corpocatieng through former Section 9002.

Hote. The questicn wincther this section should include certifi-
cates of incorperation and agraements of merger is deferred.

4047381 5 5156

Tentatively Approved
March 1976

5 5158, spusiness cocrporation

5156, "Business corporation” means o corporazion organized under
P

Division 1 (coumencing with Sectiom 1C0) of Title 1 or a business cor-

-13-
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§ 3lu’

poration organized under any predecessor general corperation law or by
any act of Lhe Legislature creating a private corporation prior to the
enactment of a general incorporation statute.

LIg

Comment. Section 3156 adopts the definition of "corporation™ found

in Section 162 (General Corporation Law}.

Note., Consideration will be given to expzanding this definition to
all corporations other than nonprofit,

268/624 § 5169

Tentatively Approved
February 1976

§ 5169, Filed

5169, "Filed, unless otherwlse expressly provided, means filed in
the office of the Secretary of State.

Comment. Section 5169 1s the same in substance as Section 169
{General Corporation Law).

Hote. The staff has not yet determined whether the provisc of this
section is necessary.

—1d~



4047105 5 3172.5

Staff Oraft

§ 5172.5. .onprofit ceorporation

5172.5. ‘“udonprofit corporation'’ means a corporation organized
under this division or under any predecessor general or special non-
profit corporation law, or by any act of the Legislature creating a
private nonprofit corporation prior to the enactment of a general non-
profit incorporation statute.

Comment., Section 5172.5 is new; for a comparable definition of
"corporation,” see Section 162 (General Corporation Law).

Wote, The staff has not yet investigated the extent to which the
new statute can or should be applied to preexisting nonprofit corpera-

tions or to foreign nonprofit corporations. This section and Section
5111 (scope of division) are related.

The staff has not vet investigated whether any nonprofit corpora-
tions created by act of Legislature prior to enactment of a general law
do exisc,

“68/673 3 5173

Tentatively Approved
farch 1976

§ 5173, Officers’ certificate

5173. "0fficers' certificate” means a certificate signed and veri-
fied by each of the following persons:

{a) The chairman of the board.

{b) The president or any vice president.

{¢) Either the secretary, the chief financial officer, the treas-
urer, or any assistant secretary or assistant treasurer,

~15-



3 517¢

Comment. Section 5173 is the same in substance as Section 173
(General Corporation Law). The requirements for verification may be
found in Section 5193. The phrase defined in this section is used in
the following provisions:

3 5931 (contents of certificate of amendment)

J 5940 (restated articles)

404 /382 5179

Tentatively Approved
lHarch 1976

§ 5172, Proxy

5179. (a) "Proxy means a written authorization signed by a member
or the member's attorney in fact giving another person or persons power
to vote with respect to the membership of the member,

(b) "Signed" for the purpose of this section means the placing of
the member's name on the proxy (wheiher by manual sigrature, typewriting,
telegraphic transmission, or otherwise) by the member or the member's
attorney in fact.

Comment. Section 5179 1is the same in substance as Section 179
(General Corporation Law). For provisions relating to proxies, see

Sections 5640 (forw of proxy), 5263 (bylaws relating to voting rights),
and 5705 (proxies).

~1G-
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Tentatively Aupproved
tlarch 1976

s 5193, Verified

5193. (a) "Verified" means that the statement contained in a
certificate or other document is declared to be true of the own knowl-
edge of the person executing it by either of the following means:

(1) An affidavit signed under oath before an officer authorized to
administer ocaths by the laws of this state or of the place where it is
executed.

(2) A declaratiom in writing executed "“under pemnalty of perjury”
that states the date and place of execution (whether within or without
this state}.

(b) Any affidavit sworn to without this state before a notary
public or a judge or clerk of a court of record having an official seal
need not be further authenticated.

Comment., Section 5133 is the same in substance as Section 193

{General Corporaticn Law). The term defined in this section is used in

the following provisions:
€ 3052 {(execution of certificate of correction)

§ 5173 (officers' certificate)

-]7-



4041383 Z 5G4

Hot Approved; See ilinutes
Tlarech 1976

% 5194, Vote

5194, “Vote" includes authorization by written consent.

Comment. Section 5194 is cowmparable to Section 194 {General Cor-
poration Law).

Hote. Section 194 is subject to Sections 307(f) and 603(d); the
staff has not yet examined these provisions.

This section must be reviewed in the light of its potential ap-
plication to voting by directors and voting by a policymaking committee
of members.

=15=



4047106 5 5210

Tentatively Apnroved
February 1976

CHAPTER 2. ORGANIZATIOL An BYLAWS

Article 1. FPurposas

§ 5210. Auy lawful purpose other than distribution of dividends

53210. Subject to the lsws and regulaticns applicable to the
particular class of noanprofit corporation or line of activity, a non-
profit corporation may be formed for any lawful purposes other than the

distribution of gains, profits, or dividends to members.

Comment. Section 3210 continues the substance of a portion of the
first sentence of former Section 9200. Section 5210 permits Incorpora-
tion for such purposes as religlous, charitable, socilal, educational,
cemetery, or for rendering services, but does not limit incorporation to
these purposes. The requirement of former Section 9200 that the corpo-
rate purposes be ones for which individuals lawfully may associlate
themselves is not continued; it 1s unnecessary in light of the general
limitation of Section 5210 that the nonprofit corporation be formed only
for lawful purposes.

The articles of a nonprofit corporation must preclude distribution
of the proceeds of its operations to members except to the extent pro-
vided in this division. See Section 3250. It should be noted, however,
that this section does not prohibit a nonprofit corporation from oper-
ating a business or from making vrofits thereon., See Section 5235(a)
{power to engage in business activity). Any profits must be applied to
the lawful corporate purnoses {Sectiou 5235(b)) and may not be dis-
tributed to members except to the extent permitted by Section 5235.
Violation of this section may subject the nonprofit corporation or its
directors to the following sanctions: [to be supplied].

The introductory portion of Section 5210 recognizes that there may

be limitations on the purposes for which particular types of nonprofit
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- 5211

corporations may be formed. See, e.g.. Sections 5211 (uedical services
corporations) and 5212 (legal services corporatious). It should also be
noted that a nonprofit corporation may be formed, subject to Section
5210, for the purpose of incorporating an unincorporated association

{Section 5213) or subordinate body (Sectiom 5214).

143/172 5211

Tentatively Approved
February 1976

% 5211, HMedical services corporation

5211, {(a) A nonpreofit corporatioen way be formed under
this division for the purposes of defraying or assuming the
cost of professional services of licentiates under any chapter of Divi-
sion 2 (commencing with Section 500) of the Business and Professions
Code or of rendering any such services, but it may not engage directly
or indirectly in the perforwance of the cotporate purposes or objects
unless all of the following requirements are met:

(1) At least one-fourth of all licentiates of the partilcular pro-
fession residing in California become members,

{2) {lembership in the nonprofit corporation and an opportunity to
render professional services upon a uniform basis are available to all
licensed members of the particular profession or, in the case of refrac-
tions or eye applicances, to all licentiates expressly authorized by law
to render such services.

{3) Voting by proxy and cumulative voting are prohibited.
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§ 5212

(4) A certificate is issued to the nonprofit corporation by the
particular professional hoard vhose licentiates have become members,
finding cowpliance with the requirements of subdivisions (1), (2), and
(3).

{b) Any such nonprofit corporation shall be subject to supervision
by the particular professional board under which its members are 1i-
censed and shall alse be subject to Section {9505] of the Corporations
Code.

Comment. Section 5211 continues former Corporations Code Sectlons
0201 and 9201.1.

Hote. A new section number has yet to be assigned to Corporations
Code Section 9505 (property subject to supervision by Attorney General),

043/171 b 5212

Tentatively Approved
February 1976

5 5212. Legal services corporation

5212, (a) Nomprofit corporations may be formed under
this division for the purposes of administering a system or
systems of defraying the cost of professional services of attorneys, but
any such nonprofit corporation may not engage directly or indirectly in
the performance of the corporate purposes or'objects unless all of the
following requirements are met:

(1) The attorneys furnishing professional services pursuant to such
system or systems are acting in compliance with the fules of Profes-
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§ 5213

sional Conduct of the State Bar of California concerning such system or
systems,

{2) Membership in the nonprofit corporation and an opportunity to
render professional services upon a uniform basis are available to all
active members of the State Bar of California.

(3) Voting by proxy and cumulative voting are prohibited.

(4) A certificate is issued to the nonprofit corporation by the
State Bar of California finding compliange with the requirementa of
subdivisions (1), (2}, and (3).

(b) Any such nonprofit corporatien shall be subject to supervimion
by the State Bar of California and shall also be subject to Section
[550%] of the Corporations Code.

Comment, Section 5212 continues former Corporations Code Section
9201,2,

liote, A new sectlon number has yet to be assigned to Corporations
Code Section 9505 (property subject to supervision by Attorney General).

999/552 § 5213

Tentatively Approved
February 1976

§ 5213, Incerporation of unincorporated assoclation

5213. (a) A corporation may be formed under
this division, subject to the requirements of this section, for the

purpose of incorporating any existing unincorporated association or
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§ 5213

organization. As used in this section, “unincorporated association"
includes but is not limited to society, library, school, college, club,
church, trustees of a charitable trust, and chamber of commerce.

{(b) The articles of incorporation shall set forth the name of the
existing unincorporated association.

(¢) The articles of incurporaticn shall be subscribed by the pre-
slding officer or acting presiding officer and the secretary or clerk or
slmilar officer of thec association or by at least a majority of its
governing board or body, and there shall be attached thereto the affi-
davit of the subscribing officers, board, or body that the association
has duly authorized its incorporation and has authorized said officers,
board, or body to execute the articles of incorporation.

(d) The members of the association shall be members of the non-
profit corporation so created unless they file their dissent in writing
with the secretary therzof.

Comment. Subdivision (a) of Section 5213 continues former Section
9202; subdivision {a) is subject to Section 5210 (prcper corporate
purposes). Subdivision (b} continues subdivision (f) of former Section
9300; subdivision (b) 1s in addition to the requirements of Section 5250
(required contents of articles). Subdivision (c¢) continues subdivision
(b) of former factier 9304, with the exception cof the acknowledgment
requirement, which 1s omitted as unnecessary; subdivision (c} is an

exception to the provisions of Section 5221 (execution of arcticles).

Subdivigion (d) continues former Section 9604,

Note. The staff has not yet devised an appraisal remedy for dis-
senting members of an unincorporated association.



404/799 v 5214

Tentatively Approved
February 1976

§ $5214. Incorporation of subordinate body

5214. ({(a) A corporation may be formed under
this division, subject to the requirements of this section, for the
purpose of incorporating any subordinate body instituted or created
under the authority of any head or national association, lodge, order,
beneficial agsociation, fraternal or beneficial scciety, labor union,
foundation, federation, or any other society, organization, or associla-
tion. The fact that the head or national body is unincorporated does
not prevent the incorporation of the subordinate body.

(b) The rules governing the incorporation and operation of unin-
corporated assoclations govern the incorporation of any subordinate
body.

{c) The seal of the subordinate body shall be its corporate seal.

{d) Whenever the charter of a subordinate body incorporated pursu-
ant to this section is surrendered to, taken away, or revoked by the
head or matlonal body granting it, the subordinate body shall dissolve.
After paying its debts and obligations or making adequate provision
therefor, the subordinate body may collect obligations owed to it and
may sell property which is not designed for the exclusive use of the
organization. dotwithstanding Article 3 (commencing with Section 7030}
of Chapter 20, the subordinate body shall then deliver any remaining
property or obligations owed to it and any remaining proceeds of the
sale of property to the head or national body to be disposed of in
accordance with the laws of the head or national body.
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i 5214

Comment. Subdivisions {a)-{(c) of Section 53214 continue former
Section 9203; for the rules governing incorporation of unincorporated
assoclations, see Section 5213, Subdivision (1) continues former Sec-
tion 9802; it is an exception to the provisions of Sections 7030-7037
{distribution of assets on dissolution of nonprofit corporation). The
Commnission invites comments concerning this subdivision.

Wote. The staff has not yet collected for the Comment cases re-
lating to subdivision (d).
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968/618 § 5220

Tentatively Approved
February 1970

Article 2. Formation

5 5220. Wonprofit corporation formed by executing and filing articles

5220, A nonprofit corporation may be formed under this division by

executing and fillug articles of incorporation.

Comuent. Section 5220 supersedes a portlon of former Section 9200
which provided that a nonprofit corporation way be formed by three or
more persons. Section 5220 deletes the concept of incorporators, who
perform no necessary function. One or more initial directors execute
and file the articles and are fully empowered to govern the affairs of
the nonprofit corporation until the selection of their successors. See
Sections 5221 (execution of articles) and 5250 (required contents of
articles). For a comparable provision, see Section 200(a) (General

Corporation Law).

968/617 3 5221

Tentatively Approved
February 1976

3 5221, Lxecution of articles

5221, One or more persons named in the articles of incorporation
to act in the capacity of an initial director shall execute the articles

by personally signing the articles.

Comment. Section 5221 supersedes former Section 9304(a). Under
Section 5221, "other persons desiring to associate with' the first

directors are no longer permitted to sign the articles. Section 5221
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5 5222

also eliminates the acknowledgment requirements of former Section
9304(a) since they served no useful purpose. For an exception to the
provision of Section 5221, see Sections 5213 (incorporation of unincor-
porated assoclation) and 5214 (incorperation of subordinate body). TFor

4 comparable provision, see Section 200(b)(General Corporation Law).

043/187 § 5222

Tentatively Approved
February 1976

$ 5222. Filing of articles

5222, The corporate existence begins upon the filing of the arti-
tles and continues perpetually unless otherwise expressly provided in

the articles.

Comment. Section 5222 is the same in substance as Section 200(c)
(General Corporation Law) except that the exception for other laws 1s
not continued because it is inapplicable to nonprofit corporations.
Section 5222 supersedes former Scction 9304.5. It eliminates the re-
quirement that articles be filed with the county clerk of the county in
which the nonprofit corporation is to have its principal office. See
Section 5169 ("filed" means filed with Secretary of State). For the
duty of the Secretary of State to file and endorse the date of filing omn
the articles, see Section 5115,

Section 5222, unlike former Section 9304.5, authorizes the non-
profit corporation to limit in the articles the term of its existence.

See also Section 5251(b) (1) (permitted contents of articles).
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045/195 g 5223

Tentatively Approved
February 1976

"

§ 5223, Ewvldence of corporate formation and existence

5223, TFor all purposes other than an action in the nature of quo
warranto, a copy of the articles of a nonprofit corporation duly cer-
tified by the Secretary of State is conclusive evidence of the formation
of the corporation and prima facile evidence of 1ts corporate existence.

Comment. Section 5223 is the same In substance as Sectiom 209
(General Corporation Law}. It continues former Section 313, which was

applicable to nonprofit corporations through former Saction 9002. See,
e.g., Barber v. Irving, 226 Cal. App.2d 560, 38 Cal. dptr. 142 (1964);

see also Cavin Memorial Corp. v. Requa, 5 Cal. App.3d 345, 85 Cal. Rptr.

107 (1970). For an action in the nature of quo warranto, see Section
303 of the Code of Civil Procedure.
Note, The staff has not yet researched or included in the Comment

material relating to the interrelatlon of this section with the alter
ego doctrine.

404/ 104 d 3224

Substance Tentatively
Approved February 1976

§ 5224, Additiconal requirement for charitable corporations

5224, Promptly upon formation, a nonprofit corporation organized
for charitable purposes shall send a copy of its articles to the At~
torney General.

Comment. Section 5224 is new. It is designed to assist the At-

torney General in his supervisory duties under the Uniform Supervision

of Trustees for Charitable Purposes Act.
B



4047119 vy 3230

Aot Approved; See ilinutes
Tebruary 1976

Article 3. Powers

§ 5230, . Powers of nonprofit corpeoration

5230, Subject to any limitation provided by statute or in its
arcicles, a nonprofit corporation has the following powers which may be
exercised only in furtherance of its corporate purposes:
(a) Adopt, use, and at will alter a corporate seal, but faflure to
,iaffix a seal does not affect the wvalidity of any instrument:
. {b) Adopt, amend, and repeal bylaws.
{c) Conduct its affairs, including empgaging in business, within and
without this state and qualify to conduct its affairs in any other
state, territory, dependency, or foreigh country.
(d) Appoint such subordinate officers, employees, or othef agents
as the activities of ;hefnénprofit corporation ma% require and allow
them reasonable compensation for services rendered.
(e} Sue and be sued.
Vtéjlnaké coﬂf;écts.:
(g} ﬁeceive property by devise or beguest and otherwise écqﬁite and
hold any real or personal property includiﬁg shares of sfoqk) bqnds, and
securities of other corperations and ﬁonprcfit corporations.

o _(hi.Act as trustee under any trust incidental to the principal pur-
poses of the nonprofit corporation and receive;‘hbld,{agminister, and
expend funds and property subject to such trust.

- (i) Cqﬁvef, exchange, lease as lessor, mortgage, encumber, transfer
upon trust, or‘dthétwiseidispose of any real or ﬁefsonal pfbperf};
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5 5235

(i) Borrow money, contract debts, and issue bonds, notes, and de-
bentures, and secure the payrent or performance of its obligations.

{k} ilake charitable contributions,

(1) Participate with others in any partnership, joint venture, or
other assoclation; transactien, Or ‘arrangement ofieny kind which the
nonprofit corporation would have power to conduct itéelf;'whether or not

such participation involves sharing or delegation of centrol with or to

]

- -others,: :

(m): Do all other acts necessary or expedient for the administration

of the affairs and attainment of the purposes of'the-nonprofit corpora-
‘tion. - a
Comment. ‘éeotion 3230 empowers a nonprofit corporation to engage
in a wide range of activities in further@anée of its corporeteunurposes.
‘however, as provided by the iutroductory clause, the listed. povers may
be subject to limitations provided by other statutes or the nonprofit
"corporat1on may restrict the statutory powers available by a provision
in its articles. Section 5230 does not 5ubstantially alter prior law
applicable to nonprofit corporations. See former Sectiom 9501. How—
ever, for clarity, several powers which would have been included within
the general grant of authority of eubdivrsion {h) of former Section 2501
.-Are listed in this section. Cr '
o Subd1v131ons (a; and . (h) are the same as subdivisions {a) ‘and’ (b),
— respectively, of Section 207 (General Corporation Law). Subdivisien (c)
is derived from ‘subdivision (e) of former Section 801 (former General
Corporation Law) and subdivision (c) of Section 207 (General Corporation
_Law)._ Subdivision- (d} is based on subdivision (d) of former Seetion 8301
(former General Corporation Law) . C
Subdivisions (e), (f], (c), (h}; (i)s and (j) are nearly identical
to subdivisions (a), (b), (c); (@), (e) and'(f)s reSpectively, of

former Section 9501 {former General donprofit Corperation Law). It
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§ 5231

should be noted that subdivision (h), empowering the nomprofit corpora-
tion to act as a trustee, does not excuse conpliance with other laws
regulating trustees. The language of subdivision (c)} of former Section
9501 to the effect that the nonprofit corporation could recelve property
by devise or bequest "subject to the laws regulating the transfer of
property by will’ has been omitted from subdivision (g) of Section 5230
because it is superfluous in light of the introductory provision.

Subdivision (lx) is derived from subdivision (g) of former Section
802 (former Ceneral Corporation Law). Subdivision (1) is based on sub-
division (h) of bvection 207 (General lorporation Law) but provides a
limitation derived from Section 7502(a)(11) of the Pennsylvania
Cofporatian wot-for-profit Code to the effect that the nonprofit corpo-
ration may participate in partnerships and the like only when the non-
profit corporation would have power to conduct such activitles itself.

Subdivision (1) is identical to subdivision (i) of former Section
8501 {General Nonprofit Corporation Law).

Hote, The Comment to this section should refer to Sections 5251(b} (3}

(articles may limit powers} and 5250 (corporate powers may be limited in
articles).

045/197 5 5231

Substance Tentatively
Approved February 1976

§ 5231. Defense of ultra vires

5231. (a) do limitation upon the activities, purposes, or powers
of the nonpreofit corporation or upon the powers of the members, offi-
cers, or directors, or the manner of exercise of such powers, contained
in or implied by the articles or by Chapters 18, 19, and 20 shall be

asserted as between the nonprofit corporation or any member and any
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§ 5231

third person, except in a proceeding (1) by a member or the state to
enjoin the doing or continuation of unauthorized activities by the
nonprofit corporation or its officersg or both, in cases where third
parties have not acquired rights thereby,_(Z) to dissolve the nonprofit
dorporation, orx (3) by the nonprofit corporation or by a member suing in
a:representotive suit apainst the officers or directors of the nonprofit
. corporation for violationrof their anthority‘

(b) Any contract or cenveyance made in the name of a nonprofit cor-

poration which is authorized or ratified by the board, or is done within
-the.scope of authority,. actual or apparent,lconferred by the board or
within the agency power of the offilcer executing it,. except as the
board‘s authority is limited by lau other than this division, binds the
nonpiofit corporation, and the nonprofit corporation acquires rights
‘thereunder vhether the contraot is executedror-wholly or in Dart execu-—
tory. | .

{c) This section applies to contracts and conveyances made or to be
performed by_foreign nonprofit cornorations in this state and to all
convegancesrby toreign nonprofit corporations of real proporty.situated
in this state.

Comment. Section 5231 1g the same in substance as Section 208
{Genteral Corporation Law)., It continues"provioioooioi_formor“Section
803 which were applicable to nonprefit corporations through former

Section 9002 See, e.g., Dstqugthic Physicians & Surgeons v. California
Medical Ass' n, 224 Cal. App.2d 378 36 Cal, .ptr. 641 (1964} For an

exception to Section 5231, see Section 5232 (enjoining ultra wires act

. of charitable corporation).
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9 5232

dote. The staff has not yet:

(1) brafted provisions relating to dissolution or to foreign nen-
profit corporations. { —

(2) Xesearched whether the board's authority is limited by law
outside the General ilonprofit Corporation Law.

{3) Revised subdivision (a) for clarity or researched the meaning
of “the state" and "where third parties have acquired rights thereby.”

045/198 5 5232

Tentatively Approved
February 1976

$ 5232. Enjoining ultra vires act of nonprofit corporation holding
assets on charitable trust

5232, (a) uotwithstanding Scction 5231, in the case of a‘nonprofit
corporation that holds its assets on any charitable ffugt or that is
“Otganized for a charitable putpose, a limitation described'iﬁléubdivi—
sion (a) of Section 5231'may;be asserted by a]member or dif;éfor of the
nonprofit corporation in an action to enjoin the éﬁiﬁglﬁfiédntinuation
of unauthorized activities by the nonprofit eorporation or its officers,
* or both, regardiess of whether third parties have acquired rights
thereﬁy. |

{b} In an action under this section, the court may enjoin the per-
formance of a contract if all the parties to the contract a}; parties to

PRI

~ the action and-if it;ié equitable to do so.

Comment. Section 5232 is new; for a comparable provisidn, see ALI~-
*“ABA ilodel donprofit Corporation Act 5 5(a). See also iiolt EL_College of
“"Osteopathic Physicians & Surgeons, 61 Cal.2d 750, 40 Cal. Rptr. 244, 394

P.2d 932 (1964)(minority trustees of charitable corporation way seek to
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enjoin unauthorized corporate activity)., Section 3232 establishes an
exception to the limitations on use of the vitra vires doctrine found in

Section 5231.

4047108 3 5235

Tentatively .pproved
Tebruary 1976

§ 5235. Pouer to engage in business activity

5235. (a) Subject to any limitations contained in the articles and
applicable laws, a nonprofit corporation may engage in business activ-
ity.

"(b) Any gain or profit that results from business activity of a
nonprofit corporation shall he applied only to lawful dctivities in fur-
“ therance of or incidental to the purposes for which the nonprofit
‘corporation is formed.

Comment. Section 5235 is new.
' Subdivision (&) supersedes the portion of the secdnd sentence of
- former Section Y200 which provided that ‘carrying on business at a
profit as an incident to the main purposes of the corporation” is not
forbidden. Subdivision (a) makes clear that a corporation may carry on

a business for profit whether or not the business is “incident” to its

main purposes. See People ex rel. Groman v. Sinai Temple, -20 Cal.

App.3d 614, 99 Cal. Rptr. 603 (1971). For a comparable provision, see
Section 200 (General Corporation Law). One major limitatiﬁn on the

< business activity of nonprofit corporations is found in subdivisiom (b).
- Subdivision (b) requires that ‘any gains or profits of the business

be applied to the purposes -of the nonprofit: corporation. - It should be
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> 5230

noted that a nonprofit corporation may not have as a purpose the dis-
tribution of gains, profits, or uividends to umembers. Section. 5210.
wor may a nonprofit corporation distribute any such gains, profits, or
dividends to mewbers. Section 5236. Violation of this section may
subject the nonprofit corporation or its directors to the following

-sanctions: [to be supplied].

404fi20 | _ 5 5236

Tentatively Approved
Tebruary 1976

§ 5236, Distributions to nenbers prohibited

5230. {a) A,nonprofit corporation shall-not distribute anv gains,
profits, or dividends to members.

(b) dotwithstanding subdivision (a), a nonprofit corporation may,
subject to any limitations 1n the articles or bylaws do any qf.the
following, none of which shall be deemed to be a distribution of gains,
profits, or dividends:

(1) Pay compensation to members for services rendered.

(2) Confer benefits upon members in conformity with the purposes
for which it is formed,

{3) ilake distributions to members upon dissolution or winding up
to the extent permitted by this division.

Comment. Section 5236 is new; for a comparable provision, see the

last portiom of Section 26 of the ALI-:BA HModel ‘on=Profit Corporation
Act,

=3 5m



Subdivision (a) continues a limitation formerly found in the second
sen&ence 6f‘3ection 9200. A nonprofit corporation may not be formad for
érqf#t-distribﬁ#ion purposes (Secticn 5210}, and thies limitatiom, must be
. st;téﬁ in the articles. _Section 5250. thile subdivision (a) cqptinues
the iimi;ation of former lay that profits, gains, or dividends may not
ﬁé distributed, this limitation is subject to the provisions of. subdi-
vision (b). Vielation of thils provision may subject the nonprofit cor-
poration or its directors to the following sanctions: [to be supplied].

Subdivision (b} lists wajor areas of withdrawal of corporate pro-
ceeds which do not wviolate the prohibition of subdivision (a). Para-
graph (1) 1s new; compensation may be limited or precluded in the arti-
cles or bylaws. Paragraph (2) supersedes the portion of former Section
9200 perwitting the formation of a nonprofit corporation for the purpose
of rendering services. It makes clear that a nonprofit corporation may
provide benefits to its nembers without violatinb the prohibition a-
zalnst distributions of gains9 profits, or dividends as such. Uhis

. cedifies case law, People ex rel. Groman v. Sinai Temple, 20 Cal,

App.3d 614, 99 Cal. Uptr. 603 (1971} (discount .opn price of cemetery land
to members of nonprofit corporatlon is proper) Earagraph {3) continues
‘portions of former Section 9200 permitting dlstributions on dissolution,
- For limitations on such distributions, see Sections ?030*?0321
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043/;86 _ _ v 3240

Tentatively Approved
February 1976

Article 4. Corporate lame

§5.5240. TReservation of corporate name

5240. {a) Any applicant may, upon payment of the fee prescribed
therefor-in the Government Code, obtain from the Secretary of Ctate a
-~ certificate of reservation of.any name not prohibited by this article
. 1And, ypon the issuance,of the certificate, the name stated therein shall

be reserved for a period of 60 days. :

(b) The Secretary of State shall not issue certificates reserving
the same name for two or more consecutive 60-day periods to the same
applicant or for the use or benefit of the same nonprofit corporation;
nor shall consecutive reservations be made by or for the use or benefit
of the same nonprofit corporation of names so similar as to fall within
khe prohibitions of Section 5241,

Comment. Section 5240 i5 the sasié in subStance as Section 201(c)
(General Corporation Law). It continues provisions of former Section

310 which were applicable to nonvrofit corporations through former

Section 9002. ‘The fee for a certificate of reservation of.corporate
" pame is'fiew four dollars. Covt:! Code § 12199, B
Note. The stafi has not }éf resolved the prbbieﬁ-that may occur
where a corporate name reservation expires during a period of dispute
- -over whether the.Secretary of State will file corporate articles.
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043/185 55241

Tentatively Approved
February 1976

§ 5241. ..ame which tends to deceive

5241, A nomprofit corporation shall not adopt a name which 1s the

., same. as, or resembles so closely as to tend to deceive, any of the

»following:

(a) The name of a domestic business or nomprofit corporation.

;iA{b) The name of a forelgn business or nomprofit corporation which
is authorized to transact intrastate business or has registered its name
pursuant to Section 2101 ar 7101.

{c) A pame which a foreign business corporation has assumed under
.subdivision (b) of Section 2106 or 7106,

{d) A name which will become the record name of a domestie or
forelgn business or nonprofit corporation upon the effective date of a
filed corporate instrument where there is a delayed effective date
_pursuant to subdiv;sion (c) of Section 110 or pprsuapt.:o:Section 5116.

(e} A name which is under reservation for another,b;siness-nr
‘nonprofit corporation.

Comment., Section 3241 is the same in substance as-a portion of

Section 201(b)(General Corporation Law). It continues provisions of

Aformer Seetion 310 which were applicable to nonprofit corporatinns
through Former Section 9002. e S h
In addition teo the prohibitions contained in Section 5241, there
may be other applicable name limitations in other statutes. See, e.g.,
Sections 5243 (names likely to mislead), 12950 (use of word "coopera-
tive"); Fin. Code § 5501 (building and loan and savings and loan asso-
ciations); 36 U.S5.C. [ 379 (use of words "'Olympic" or "Olywpiad").
ilote. The staff has not yet considered whether any of these pro-

visions may be extended to associatlons which have registered with the
Secretary of State.
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243/184 2 5242

Tentatively Aoproved
February 1976

§ 5242, Agreement to use name that is substantially the same

5242. (a) Wotwithstanding Section 5241, a nbﬁﬁrofit corporation
.may ado;rh;:name thézlré substantially thérééréwés the name of either of
the following:

(1} An:existing démestic bﬁérﬁegé or nonﬁrofit cdrﬁoration.

(2) A furelgn business or nonprofit corporation which 1is authorized
to tr;nsact intrastate business or has reoistered its name pursuant to
'“Section 2101 or 7101,
| (b) A.nonprufit corporation may adopt a name pursuant to subdivi-

. slon (a) only if both of the following conditions agg.sati;fied:

(17 The nonprofit corporation proves the consent by the affected

.__ domestic or foreign business or nonprofit corporation

.-(2) The Secretary of State finds that, under the circumstances, the
 public 1s not likely to bé midled. '
Comment. Section 5242 1s the same in substance as a portion of
- Section 201(b) (General Corporation Law). . It is new to nonprofit cor-

poration law. ; P



404/937 .. 3 5243

Substance Tentatively
Approved February 1976

$ 9243, . Vame uhich is likelx_to mislead or contains the word chari-
table'"

;3243.u A nonprofit corporation shall not adopt eithef of the fol-
lowing m
| (a) ‘A name which ‘1s likely to mislead the public.:
(b) A name in which the word ' charitable or its equivalent appears

unless the nonprofit eorporation is organized for charitable purposes.

Comment. Subdivision (&) of Section 5243 is the sape in substance
as a portion of Section 201(b) (General Corporation Law)'}'It.continues a
'provision of former Section 310 which was applicable to nonprofit corpo-
rations through former Section 9002. This;prbvision supersedes former
Section 309, whiéhJié ﬁbntinued in the General Corporgtiou Law as Sec-
tion 201{5) ' Under the former provision, a nonprofifvﬁorpnration was

rt

pre&luded from using the terms bank " "trust,""tfuéﬁee; or related
terms, absent a cerctificate from the ‘Superintendent of banks. Sub-
division (a) likewise precludes such use at least in a context in which
‘1t ‘appeaxs that a nonprofit corporaticn is a banking institution or
“trust’company. . L ——

Subdivision (b) of SecEibﬁJSiAB 15 new, It?L;.a-gpg¢ific applica=
tion of the general rule stated in subdivision {a)... A ponprofit corpo-
ration that 1s organized for charitable purposes must so state in its
articles {(Section 5250) and 1is subject to Article 7 (commencing with
Section 12580} of Chapter 6 of Part 2 of Division 3 of Title 2 of the
Government Code {Uniform Supervision of Trustees for Charitable Purposes
Act).

dote. The staff has not yet investigated the advisebility of a

grandfather clause for those corporations now existing which might
violate this section upon its enactment.
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043/180 & 5244

Tentatively Approved
February 1976

§ 5244. Sanctions for name viclations

5244. (a) The Secretary of State shall not file articles which

violate the provisions of this article.

(b) The use by a nonprofit corporation of a name in violation of
this article may be enjoined notwithstanding the filing of its articles

by the Secretary of State.

Comment. Section 5244 is comparable to portions of Section 201 (b)
(General Corporation Law). It continues portions of former Section 310,
which were applicable to nonprofit corporaticns through former Section
9002. It should be noted that a nonprofit corporation may not use a
name that is deceptively similar to that of a domestic nonprofit associ-
ation. Law v. Crist, 41 Cal. App.2d 862, 107 P.2d 953 (1941).
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0437179 5 5250

Substance Tentatively
Approved February 1976

Article 5. Articles of Incorporation

~§--5250. - Required contents of articles -

5250, The articles of 1ncorporatioﬁ shall set forth:

(a) Tﬁe nﬁme of the nonprofit corporation.

{(b) That the nonprofit:-corporation 1s organized pursuant to the
General Nonprofit Corporation Law for an}Llawful ﬁﬁfﬁosea and that the
noﬁprofit corpﬁégtion shall not distribute gains, profits, or dividends
to members except to the extent permitted in the Genera1~ﬂonprdfit
Corporation Law., If the nanprofit corporation is organized for chari~
table purposes, the articles shall specifically s0:state. The articles
shall not set forth any further or additricnal statement with respect to
the purposes or pdﬁersléf‘iﬁé-nonprofit éﬁ;ﬁoragion egﬁept by vay of
limitatian or except as expressly required by any law of this state
other than this division or by any federal or other: statute or regula-
tipn (in;luding the Internal Revenpe QOde and rggulatipns thereunder as
;-éoﬁditiéniﬁf acﬁuiringﬂor maintainiﬁg a particular stﬁtdé_for tax
purposes). -

(c) The names and addresses of one or more persons who are to act
in the capacity of initial directors until the election of their suc-
cesgors. These persons may be given such titles as are deemed appro-
priate, but they shall be subject to all laws of this state relating to
directors except as otherwise provided in this division.

Comment. Section 5250 supersedes former Section 9300; for a com~

parable provision, see Section 202 (General Corporation Law).
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.§ 5250

~Subdivision (a) continues subdivision (a) of former Section 9300.
For limitations on corporate naues, see Article 4 (commencing with Sec~
tion 5240}. o

Suhdivision'(ﬁf eliminates the requireﬁ%ﬁt of subdivision (b) of
forwer Section 9300 of a statement of speeiﬁie and primary purposes, but
adds tne requirement that a nonprofit corporation organized for chari-
table purposes nust speciFically so state. See Section 5251(b)(3)
Absent a limitation'in the articles, a nonprotit’corporation may engage
in any lawful activity, and Section 5230 comfers full corporate powers.

oubdivision (b) also continues the requirement of subdivision (c)
of former aection 9300 that the nonprofit corporation state that it is
" organized under the General Jonprofit Corporation Law’ and' adds the
requirement; that the articles state that the nonprofit corporation may
not maks distributions to members except as provided in this division.
| & nonprofit corporation may be formed for any lawful purpose other than
' to make such’distributions (Section 52i0), and such distributions are
.. prohibited. except to the,extent.provided in . Section 5236,

Subdivision (c) continues the first two sentences of subdivision
(e} of former Section 9300, :

§9tgl The staff.hes‘not yat dreited tne!foiiowingqprorisions:

(1) ‘Grandfather clause to excuse compliancE'sith newiy—reouired
provisions.

(l) ‘Laws relating to ‘directors and exceptions for first direetors
:.named in the articles.and possibly, relocating the last portion of sub-—
division (c) among such provisions.

(3) Designation of initial agent for service of process:
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368/675 3 5251

Hot Approved; See ilinutes
Harch 19746

3 5251. . Permitted contents of articles

- 5251. {a) The articles of incorporation may set forth any provi-

i

rsion, not in conflict with law, for the management of the activities and
for the conduct of the affairs of the nonprofit corporation, inoluding

jany provision which is required or permitted by this division to be

stated in the bylaws.

- (h) The following Erovisions shall not be effective uniess express~
’ Iy provided in’ thé ‘articles:
(1) A provision limiting the duration of the nonprofft corpora~
:i;tion 8 existence to a speoified date.

(2) A provision requiring, for any or all corporate actions, the

'i_ vote of a 1arger proportion or all of the members or any class of

e - ‘ﬁ"'

members, or a larger proportion or all of the directors, than ia other-
wise required by this 'division. - I

(3) A provision limiting or restricting the activity in which the
nonprofit corporation may engage or the powers which the nonprofit
corpeoration may exercise or both.

(4) Any other provision required by this division to be provided in
the articles to be effective.

Comment. Section 5251 supersedes former Section 9303. The pattern
of the general ilonprofit Corporation Law is to specify rules regulating
the affairs of nonprofit corporations absent contrary provisions in the
articles or bylaws. Some of the rules may not be varied, however. See,
e.B., Section 5236 (distributions to members prohibited). Other rules

nay be varied only 1n the articles; subdivision (b) of Section 5251
relates to rules of this type..

by



i 5251

Subdivision (a) is the same in substance as Section 204(d). See
also former Sections 9303 and 5261 {contents of bylaws except to the
extent expressly provided in the articles). o

Subdivision (b)(l) is the same in substance as Section 204(a)(4)

. (General .Corporation Law). See also Section 5222 (corporate existence

. 1s perpetual unless ocherwise provided in the articles} Subdivision
-(b)(Z) is the same in substance as Section 204(3)(3)(Genera1 Corporation

" Law). It supersedes formet Sections 9303 and 3632 (articles may require

greater percentage of voting power for adoption of amendpments to the
articles) 7 See also Section 5920 (vote required in articles} Subdivi-
sion (b)(3) is the same in substance as Section 204(3)(6)(General Corpo-
ration Law). See also Sections 5250 (articles), 5230 (corporate powers
may .be limited in articles), and 5235 (right to engage in business
activity may be limited in articles). Subdivision (b){4) is new.

. Hote, Section 5251 is comparable to Sectlon 204 of the business
corporations law. The staff has not,’ howéver, compléted review of all
the provisione of Section 204 to determine if any others should go into
Section 5251. * In particular, the staff notes that Section 5251(b){(2)
might be subject to the exceptions listed in Section 204(a)(3), which

preclude highér Yote requirements for election and removal of directors
and for voluntary dissolution; these matters will be conaidered inde-

pendently, ,
. Spbdivisions (a) .and (b) should be made into separate sections.
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404/938 5 5260

‘Article 6. Bylaws

'i§ 5260. Adoption ofrbylaws

[WOT YET DRAFTED]

i

4057363 7 5261

Tentatively Approved
February 1976

.§ 526l.  Required contents of bylaws

3261. 'Except to the extent the articles expressly provide fot the
follswing, the bylaws shall set forth:

{a) The authorized number ‘and qualifications of ‘iiembers of the non-
- profit corporation, if any, ‘ 7 o

(ﬁjnfhe‘different-clssses of-sembershis, if any;“s

(c) The property, voting, and other rights or interests of ‘members
or classes of members. If the property, voting, or other rights or
interests, or any of them, be unequal, the rule or rules by which the
respective property, voting, or other rights or interests of each member
or class of members are fixed and determined.

. (d) The liability of wembers to dues or assessments and the method
of colleetios the;eof.

Comment. Section 5261 continues the substance .of the first two
sentences of former Section 930l. See also former‘§ections 9402(b) and

9403, Although Scetion 5261 requires that the bylsws set forth certain

matters, the introductory proviso permits these watters to be stated in

wlifm



& 5262

the articles. See also Section 5251 and Comment thereto (articles may
set forth any matter required or permitted to be stated in the bylaws}.

In the absence of a provision in the articles or bylaws required by

this section, the nonprofit corporation is governed by rules contained
in Chapter 4 (commencing with Section 5400).

Subdivision (a). If the nonprofit corpofation nakes no provision

for the number and qualifications of members, only natural persons may
be members, and no member may hold more than one wembership, Section
2400,

Subdivigion (b}. If the nonprofit corporation makes no provision

for'aifferéﬁf plaséea of membership, it shall be deemed to have but one
class, Section 5401(a).

Subdivision (c¢). If the nonprofit corporation makes no provision

for property, voting, or other rights and interests o6f meubé#s or clas-
ses, or does not get forth the rules by which they are fixed and deter-
mined, the rights and interests of members are equal as to any gight or
interest not so fixed. Section 5401 (b).

-Subdivision (d}. A nouprofit corporation may levy dues or asseas-

ments only pursuant to provisions in its articles or bylaws. - Section
5410. See also Sectien 5510 tlevy of dues or assesaments) It should

be noted that a nonprofit corporation which levies dues or assessments

+> may be subject to the Corporate Sccurities Law.  See, e.g.; Sections

25012 ("security’ defined) and.25100(])(exemption of certain -securi-
ties).

998/835 SRR S8 5262

P v it Tentativély Approved
February 1976

©5''5h62, Bylaws relating__o members_

1
5262. Ihgibquws of a ponprofit:corpeoration may .make provisions

~Eere 0 L ras P TR B S T
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§ 5262

(a) The admission, election, appointment, withdrawal, suspension,
and expulsion of members.

(b) The transfer, forfeiture, and termination of membership, and
whether the property interest of members shall cease at their death or
the termination of membership, and the mode of ascertaining the property
interest, if any, at the death or the termination of membership.

{c) Fees of admission and transfer fees.

Comment. Subdivision (a) of Section 5262 continues the substance
of former Section 9402(a). Unless the bylaws make reasonable provision
for withdrawal of members, a member may withdraw upon 30 days' written
notice to the nonprofit corporation. Section 5408. It should be noted
that a nonprofit corporation may expel a member only in substantial
compliance with its provisions for expulsion and only if the member has
been afforded a reasonable opportunity to be heard. See Section .
See also Erickson v. Gospel Foundation of California, 43 Cal.2d 581, 275
P.2d 474 (1954); Ascherman v. San Francisce liedical Society, 39 Cal.
App.3d 623, 114 Cal. Rptr. 68 (1974).

Subdivision (b) continues the substance of former Section 9402(c).

Absent a provision for transfer of memberships, no member may transfer
his membership or any right arising therefrom. Section 5407, Absent a
provision relating to termination of membership, the rights of a member
do not cease on death or other termination. (Section 5406.) It should
be noted that cne ground for forfeiture of membership may be failure to
pay dues, assessments, or charges. Section 5510,

Subdivision (c) continues the first portion of former Section 9403,
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405/370 § 5400

_ N - L i+ Tentatively- Approved
e .. . Tebruary 1976

CHAPTER 4, MEMBERS

'is 5400, ﬁembers

5400. (a) Unless the articlea or bylaws otherwiae provide. only

9

,fnatural persons may be members of a nonprofit co:poration.‘.
(b) Unless the articlea or bylaws otherwise provide, no member may
"hold more than one memhership, a fractional membarship, or a joint in-
..tere:t in a mambership. | ‘. o : N
(c) Unless the articles orx bylswa provide -otherwise, 1f the arti-

clea or bylaua provide for nembera other thaa natﬂrhl perlan-, a natural

'.J!'!\

_perqon may be a,mmnbar and have an 1ntereat in one or more lanhers other

- théh natural persoms even though the articles nr~byliiu do' not ptovide

i LM

:that a mumber nay ‘hold more than one membership.

: ggggggga' Seetion 5400 ie new; it provides general:riles-regarding
who or what may be members of nonprofit corporations and how'the member-
ship may be held which apply in thié absence of any article ‘ot bylaw to
'the contrary. . : " ot

*"Subdivision (a) makes clear that the nomprofit cdrporation nust
provide in its articles or bylaws for the admission to membership of
other than natural persons. lience, if the nonprofit corporation desires
to permit busineas corporations, other nonprofit corporations, or part-
nerships or other unincorporated associations to bg meabere, it must
affirmatively provide therefor in its articles or bylaws. Former law
did not provide a rule applicable where the articles or bylaws remained
sllent. Uhen a nonprofit corporation provides in its articles or bylaws
that corporations, partnerships, associations, families, or other groups
may become members, the corporation should make any other necessary
provisions regarding classes of members, voting rights of the differeant
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3 5400 D

types of mefibers {including multiple or fractional voting), the benefits
and privileges available to different menbership classes, additicnal
qualifications for admission to menbership, and dues and assessments.
See Section 5261. See also Section 5703 (voting of membership held by
corporation). L
| Subd:lv:ls:lon (b) makes clear that, unless a amnrmn I‘Iﬂe is pro~
vid:;d in the nonprofit corporatian s articlel or- byluu, sach mambar may
have no more ‘ot less thali one membatdéhip.’ Former' law pcndtteé dif-
i~ ferent classes of. meubatsh:l.ps but forbade:the holding of more than ome
lmeﬂ:ersh:l.p. See fomr Section 9602. _The fomr Geuarnl Gorporation .
Il.'awmpemittgd l:he cotporation to forbid vat:l.ng of frac:iqpﬂ. shareu.
See former Section 2215. The p:oh:l.b:l.tion ot’ holding mn tluna _one mel-
. bership was emasculated by.the rule: tlut diffarent cluul of ui:u-
“shipe could be established “ith diffnrtnt ‘voting power. ‘Sea Erickson v,
Goagel _mgg;}_og of _al_;_f__;:_qg,_ é3 Cal.2d 581, 275 P,2d 474 (1954}(519-
Yini parm:l.tting one’ wte for every Hmt‘ion liy a udm: of 31 000 to the
mpmfib ,corporation in effect created different mnbu-h:l.p chnu)
Under aubd:l.v:l.l:l.og"gb},l ‘the eprporat!:_en_-r:l.ch frae ;d-.prqy:du fatitt:lu crea-
_ tion of different classes of members by permitting the acquisition of
wppi oo -WOFe; then one membership. . It also: makes clear ‘that. family or group
wenbership say: be prowvided. - WVhere:such- special mm:uuu are
_provided, . the nonprofit. corporation should.slso consider dpetisl provi-
.slons coacerning voting rights, bdndﬂt:s and privileges, mesbership
oo qualifications, and dues and assessments: See Section: 5261, -See also
.:Section 5704 (voting of mesbership held by twd or wire pevsons).

A
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4057371 & 5401

. : . Tentatively Approved
« st e o T Pebruary S19T6.

§ 5401. Hembership classes
5401. {(a) A nonprofit corporation shall have such memberships or

clagses thareof as the articles or bylaws specify and, in the absence of

any iuch chu:l.fication of man&ars, there shall be deemed to be but one

t h

class.

(b) Unless the articleu or bylaws gset forth the rula‘or rules fix-
ing tha respactiga w_::mg, propaxty. mdnther tishtir md inte‘ustl of
ul:h aubu: or elus of mdsera, the r:lg‘hl:l and :lntereat- of menbers
.hm. baaqml a8 to: any risht or interest: nét so ﬂ:md '

" Section 5401 continuea the substance of fomr Saet:l.on
9602 wi.th the excepticn of the prohibition of a menber ’hold:l.ng more than

- © one u-bu-shtp, which 1s superseded by Sectiom' 5400.

R SR

4057406 55402 , ., . .

- S . Teptatively Approved

i ek . -3‘! ".' :.'--_. : ’ Fﬁbmw lgm
o B . [T S B S RS _71| e T
§ 3602, Directors as mepbers . - . . T e

5402. Where neither the articles nor bylaws of a nonprofit cor-
poration provide for members or where the nonprofit corporation has, in
fact, no members other than the persons constituting its board of direc-
tors, the board of directors are, for the purpose of any law relating to
nonprofit corporations, the members of the nonprofit corporation and

shall exercise all the rights and powers of members thereof.




" a0s/e07
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.hfor that reason. . e 'Qlaguﬁ

© 7§ 5403

 Sé£t1un 5402 continues the substance of former Section
83 Cal. Rptr.

C;mhént;f
9603. See Coon v, Freeman, 1 Cal.3d 542, 463 P.2d 441,
217 (1970). o

§ 5403

Teutitivhly.Apprﬁved
February 1976. -

__!.;403. Eeduction of . gggggrs below Btated auuber

5#03. (a) - If the members of 2 nonprofit corporatian having a

stated number of.menbers are raduced below that numher by daath, with-

drawal, or otherwise, the nonprofit corporatiqp shall,not be ditsolvnd

e

v

{b) Unless the dtticles ot bylaws provida otherwise. the surviving
or continuing members may, in the absence of a quorum, by majority vote
of the surviving or continuing members fill vacancies and continue the

corporate exisf#hce.

'Qggggg;;;zﬁeqtion 5403 continues the substance of former Secttom
9605 with the addition of the words "by majority vote of the surviving
or continuing members' to make clear that only a majority of the renain-
ing wembers may £ill vacancies and coneinue the eerporate existence.

[
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4057409 § 5405

, Substance Tentatively
PRI Approved February 1376

§ 5405. HMembership certificates N
5&05- (8) Hembership :I.n nonprofit corporations may be evidenced by

oertifioatos. ,

RS S [ PR P . s b T

(b) A atatment that the nonprofit corporat:bon is not one for

it . T T B S I T2 %

y profit shall be printod in olear l:ype upon the faca of .each nonborsh:l.p

Gt

[F EE LY

. certificate wh:l.oh :I.a transferablo and ﬂ'h:l.ch rapruenl:o an mrsh:l.p
L ;. . B

1l Leafe.

:I.ntoru; :Ln l:he nonprofit oorporation

m;_ Section 3405 continues the substance of former Section

"' 9607, making clear that the limitation of oubdiv:loion ﬂs} ‘appliss ouly
to oo:tificam of owneuh;l.p.

. L) - . Wl
Tav ain : R DL S L

405/410 " § 5406

Not Approved;.See Minutes
February 1976

"§ 5406, Termination of membership

5406, (a) Memberships may be - oerninat_ad ihn;;bq ‘pABPAT - providod in

“the articles ‘or bylaws.

~ .«r-(b) ‘Unless the’ art-:l.clos,-u-tho@ bylaws, or the law under which the
nonprofit corporation was formed p!ovide otheru:l.se, all thé righta of a

- member 1: the mﬁroﬁt corporot!on, orr in ics’ pwpatty. -cease on death

.ot other teminaelon of the nembenship. o B i

“dimnaric.  Section 5406 ‘cont{nues the substance of former Section
9608, C e e w T e




1017139 § 5407 ':)

Tentatively Approved
February 1976

§ 5407, Transfer of membership

5407, ({a) No member may transfer the membership or- any right
L I

arisins therefrom unless the articlas or bylaws 80 provide.

TR N PR Y

{b) Where the articlea or bylaws provide for transfer of the nen-

bership or any right arising therefran, they may also provide that the

nonprofit curporation is not'baund by the transfer until notice is
lg\i )

received in the manner specified in the arricles or bylaus

M E s

S Cunnent. Subdiviaian (p) nf Spction 5&97 cnntinuas the substance
of former Section 9609. i 1 o o
Subdivision (b) is new; it enables thn nnnprufit corporation to
keep its membership list updated.

o

5 1004140 . 5. . o § 5408

Substance Tentatively
Approved February 1976

vi§ 3408, Withdrawsl of members
5&63. (a) Ualest the articles or bylaws provide a procedure for
withdranal of members, a menbar may surrender nenbership upon 30 days
Iy written notice to the nonprofit corporation.
f,;r (b) Unless the articles or bylaws otherwise provide, surrander of
newbership terminates all future rights, powers, and obligntionn of the

membership, but it %oes not t?rminate the member's liability for dues,
L s dre, el ) S SRS

)
g

assessments, and charges incurred prior to surrender. e

-1




§ 5409

Comment. Section 5408 is new. It codifies the holding in Haynes
¥, Annandale Golf Club, 4 Cal.2d 28, 47 P.2d 470 (1935)(nonprofit organ-
ization may impose only reasonable restrictions on a member's right to
resign), and provides a procedure for reseignation in the absence of a
procedure in the articles or bylaws,

101/141 § 5409

Tentatively Approved
February 1976

§ 3409, Iiability of members

5409, Hembers of a nonprofit corporation are not personslly lisble

for the debts, liabilities, or obligations of the nonprofit corporation.

Comment. Section 5409 continues the substance of former Section
9510. '

101/142 § 5410

Tentatively Approved
Pebruary 1976

§ 5410, Levy of dues and asgsessments

5410. Nomprofit corporations uay levy dues or assessments or both
upon their members pursuant to any provisions of their articles or by-

laws authorizing the levy of dues or assessments.

Comment. Section 5410 continues the substance of former Sectiom
9511.

55
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101/143 § 5510

Tentatively Approved
“‘February 1976 . -

¢ vu.. iy CHAPTER 5. CORPORATE FINANCE.

¥ Artiéle'l. ‘General Provisions :

5 5510, Levwy nf éues and assessments

f:““*sflﬂ; f(a):The*afticiéé“or;bylawg.maY auﬁhoéize;dueéqﬁifasqclsmenta
or both to be lévied upbn all membérs or classes of ﬁemﬁeféaiﬁ*;iike, or
in different amounts or proportions or upon a different basis upon
different members or classes of membership and may exempt some members
or classes of membership from either dues or assessments or both.

(b) The articles or bylaws may fix the amount and method of collec—
tion of dues or assessments or both, or may authorize the board of
directors to fix the amount thereof from time to time, and make them
payable at such times or intervals and upon such notice and by such
methods ag the directors may prescribe.

(c) The articles or bylaws may fix the amount and method of collep-
tion of charges owed to the nomprofit corporation,

(d) Dues, assessments, or charges, or all of them, may be made en-
forceable by action or by sale or forfeiture of membership, or both,
upon reasonable notice,

Comment. Section 5510 augments Sections 5261(d)(1iability of
members to dues and assessments) and 5410 (authority of nonprofit cor-
porations to levy dues and aBsessments).

Subdivision (a) continues the substance of the third sentence of
former Section 3301.

Subdivision (b) conEinues the substance of the fourth sentence of
former Section 9301.



=

§ 5510
Subdivision (&) 1s new. :

Subdivision (d) continues the substance of the last sentence of
former Section 9301 with the addition of a provision for the collection
of charges owed tb#fhefuéapréi#tftorporation:in the manner of dues or
assessments. '

Note, The staff has not yet drafted provisions to permit members

" to avold the efféct'of unduly burdensome assessments by withdrawal or
_ otherwise,

O

s
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100/362 4 5810

Tentatively Approved
Varch 1976

CUAPTER 8. “EBERE’ OERIVATIVE ACTIONS .

Article 1. Uight to Bring Derivative Actiom

§ 5810, QRirht of member to bring derivative action

3310, A member of a domestic or foreign nonprofit corporation may
institute and maintain an action in the right of the nonprofit corpora-

tion onl§ as provided in this chapter.

Comment. Section 5810 makes explicit the right of a member of a
nonprofit corporétion to bring a derivative suit. Before the enactment
of this chapter, Section 834 of the former General Corporation Law
(predecessor of Section 600 of the new General Corporation Law) governed
such actions in the right of nonprofit corporatlons. See fﬁrmér Secw-
.tions 103 ("'shareholder” includes "member ') and 9002 (incorporating
provisions of General Corporation Law)}. See also Ashton v. Bashaway

- Ass'n, 81 Cal., 51, 22 P. 560 (189%0). =References in Section 800 to

voting trusts and voting trust certificates have not been continued in
this chapter because the General ilonprofit Corporation Law does not
provide for voting trusts,

Hote, The staff will give further consideration to the inclusion

of foreign nonprofit corporations in thils section when we consider the
caneral subject of foreign nomprofit corporatioms,

Gl



4341240 13 1

Substance Tentatively
Approved llarch 1976

§ 5811, Action by member:; contemporaneous membership rule

5811.:-Ah action may be broughf pursuant torthis chapter only by a
plaintiff who satisfies bath of the following requireméntSi

{a).ThaEuthe plaiﬁtiff is a member of the nunprofit corporaticn at
the time the action is éommenced. |

{b} Except as otherwise prdvided in Section 5812, that the plain-
tiff was a mewmber of the nonprofit corporation at the time of the trans-
éétion (or.%ﬁy part there@f)_cqmplained of.oF hélds a membership which
devolved upon the plaintiff by operation of law from a person who was a
member at such time.

- Comment. Section 5811 1s based on a portion of subdivisiom (b} (1)

of.Secﬁipn 300 of the General Corporation Law and subdivision (a)(l) of

forper Section 834. Section 53811, however, states its rules in substan—

tive rather than procedural form. ) N ‘ Lo

5041 v41 o 7 5812

Substance Tentatively
Approved .iarch 1976

5 5812. ILxception to contemporaneous membership rule; notice and

hearing

5312, {a}) A plaintiff who does not satisfy the requirement of sub-
division (b) of Section 381} may be permitted to maintain an action
under this chapter 1If the plaintiff shows and the court determines that

all of the following conditions exist:



a

§ 5812

(1) There is a strong prima facie case in favor of the claim as~
serted on behalf of the nmonprofit corporation.
{2) No other similar action has been or is likely to be instituted.
{3) The plaintiff acquired the membership before there was dis-
closure to the public or to the plaintiff of the alleged wrongdoing.
~ (4) Unless the aétion can be maintained, the defemdant may retain a
gain derived from the def&ndant's allegedlwiliful breach of a fiduclary
duty.
(5) The requested relief will not result in unjust enrichment of
the nonprofit corporation or asny member of the nonprofit corporation.
{b) The courtis determinations shall be made at a preliminary
hearing held on noticed motion. |
-Comment. Section 5812 provides an exception.to the contemporanecus
membership rule provided in subdiviefon (b) of Section 5811. Section
5812 is substantively the same as a portion of subdivision (b)(1l) of
Section 800 of the General Corporation Law. The procedure normally
applicable to noticed motions applies to motions under this section;

hence, the provision in subdivision (b)(l) of Section 800 concerning the
nature of the evidence at the hearing has not been continued. .



4047957 T 5820

Substance Tentatively
Approved liarch 1976

Article 2, .Preconditions to Nerivative action

FI P R

. 5820, (a) Before bringing an actionm pursuantltb{tﬁis‘ﬁhapter, the
plaintiff shall make.an effort to-secure from the board the action the
plaintiff desires unless such effort would be futile.

(b} Such efforts or the reasons for not making them shall be al-
leged with the particularity in the complaint.

Comment. Section 5820 is based on a portion of subdivision (b)(2)
of Section 300 of the General Corporation Law and subdivision (a)(2) of
former Section 834. Like Section 581!, subdivision (a)} of Section 5820
1s stated as a substantive rather than a procedural rule. Subdivision
(b} continues the requirement of subdivision (b)(2) of Section 800 that

the efforts to secure the desired action from the board be stated with

particularity in the complaint.

404 /958 § 5821

Substance Tentatively
Approved March 1976

§ 5821, ilotice to nonprofit corporation of cause of action

5821. Before bringing an action pursuant to this chapter, the
plaintiff shall do either of the following:
(a) Inform the nonprofit corporation or the board in writing of the

ultimate facts of each cause of action against each defendant.

~§1=



G 5821

(b) Déliver to the nonprofit corporation or the board a true copy
of the couplaint that the plaintiff proposes to file.

Comment. Section 5821 is based on a portion of subdivision (b)(2)
of Section 800 of the General Corporation Law-and subdivision (a){(2) of

.. former Section 834. - Like: subdivision (a) of Section 5811, Section 582!

is stated in substantive rather than procedural form.

—b2-



4047959 ‘ . § 5830

Substance Tentatively
- Approved arch i976

Article 3. Security for Defendant's Expenses: Exception

5 5830, ilotion for security for defendant's expenses: extension of time

5530, (a) Except as otherwise provided in Section 5839}'in an
aqiiqﬂ?ﬁprsqap; to this chapter, at any time within 30 days after serv-
ice of summons upon the nonprofit carporation or upon a defendant who is
an officer or director of the nonprofit corporatfon or held such office
_at the time of the transaction complained of, the nonprofit corporation
~or such other defendant may move the court for an order requiring the
plaintiff_tpifurnish security fo; the reasonable expenses, including
attorney's fees [and expenses for which the npnprofitrpprppratidn may
become liable pursuant to Sectiom 1, that inay be incurred by the
‘moving party in connection with the action as provided in this article.

{b) On application of the nomprofit corporation or such,other
_wéqggpdan:, the court may, for good cause shown, extend the 30-day period
,..provided by gubdivision (a) for an additional period or periods: not
exceeding 60 days. _ oA

*Comment, ““Subdivision (a) of Section 5830 i¢ the same in substance
as a portion of subdivision (c) of Section 800 of the Geperal. Corpora-
tion Law. Seection 5839, which is noted in the introductory phrase of
subdivision (a); makes the wmotion procedure inapplicable where the
action is!brought by 50 members or at least 10 percent of the meémbers,
. whichever number is smaller. '

- Subdivision (b) is the same in substance as the last sentence of
subdivision -{c) ‘of Section 800 of the:General Corporation Law and the

last sentence of subdivision (b) of former Section 834. - - 2:7

See Section 5838 (bond to avoid uotion proceedings).

—-63-
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tlote. The blank secticon reference in subdivision (a) is intended
‘ to hold a place until the provisions concerning indemnification of of-
ficers and directors are considered,

404!960 R _ _ 535831
Substance Tentatively
Approved March 1976

5 5831. Grounds of motion for security

5831. (a) A motion by the hoﬁprofit cofpération shall be made upon
the grounds that there is no reasonable possibility that the prosecution
"0f the cause of action alleged in the complaint“againsf the noﬁprofit
corporation will benefit the nonprnfitzcorpofaiiﬁn or its members.

" {b) A motion by a defendant who is an officer or director or held
“such office at the!Egme of the transaction compiéined-bftshéll be made
“upon either or both of the following grounds: | |

(1) That thére is no reasonable possibility that the prosecution of
‘the cause of action alleged in the complaint against such defendant will
‘" benefit the nonprofit hbfﬁoration or its members.
(2) That such defendant did not participate in the transaction

‘coaplained of in any capacity. T L

v ) st '! . g
Camment._ Section 5831 1is the same in substance .as a. portion of

| subdivision (c) of Section 800 of the Gemeral Corporation Law and a
portion of sgbdivision {b) of former Section 834. Section 5831 makes
.mﬁré specifiérthe nature of the showing required to be wade by each type
pffdefendant iq order to prevall on the motion'for security umder this

article.

6=



4047961 5 5832

i : Substance Tentatively
: : Approved llarch 1976

- §.5832, thbearing and determimation of motion; amount'.of -securify-

5832. (a) If the court, after the HWearing on the motion, deter-
iines that the grounds for the motion have been established, the court
shall order the plaintiff to furnish security.

(b) The security shall be in an amount equal to the probablé rea-
sonable expenses, 'including attorney's feés {and, in the case of the
nonprofit corporation, expenses for which the nomprofit corporation way
become liable pursuant to Section ], that the pféﬁﬁiling ﬂééing
. party haq showm 1t will have Incurred by the conclusiom of the action.
(¢) The amount of ‘the security shall not exceed fifey thousdnd dol-

2

lars ($50,000) in the aggregate for all defendants.

Comment. Section 5832 is based on portions of subdivision {(d) of
Section 800 of the General Corporation Law. The grounds of the motion
are stated in Section 5831, Subdivision (a) of Sectlon 5832 differs
from subdivision (d) of Section 800 in that it does not contain specific
provisions for taking evidence since it is contemplated that general law
regarding noticed motions applies. ilence, at the hearing, the usual
showing is by affidavits or declarations although the .court. may receive

“ oral and documentary evidence as well. 4 3. Witkin, California Proce~

’“'dure Proceedings Without Trial, 5§ 24-25, at 2693—2694 (?d ed. 1971).

Subdivision (b) makes clear that, in order to have recoursé to the
security, the nonprofit corporation must be a prevailing moving: party.
Seé éectioﬁ 5836; compare Section 800. ([Sectioen “___1grreferrngtq in
this subdivision, provides for indemnification of officers, directors,
.and. 4gents- of - the nonprofit corporation.] '

‘ Subdivision (c} provides a maximum amount of security that may be
required of the plaintiff and is the same as the limit provided by sub-
division (d) of Section 800. C

65~



1017161 ; 5 5833

Substance Tentatively
Approved ilarch 1976

§ 5833, Increase or decrease of security: noticed motion; miaximum amount

5833,  (a) The amiount of the security fﬁitiélly%deté}ﬁined may be
Increased or decreased by the court, after fufthér hearing upon hoticed
motion, if the court determines that the security has or may become
inadéquate or excessive:.

(b) The court may not in any évent Increase the total amount of the
- security beyond fifty thousand dollars ($50,000) in the aggregate for
- all defepdants.

Jéoﬁment; 'éeéiioﬁ 5333 is the same in substance as é-portion of
- ~gubdivision (d) of-Section 800 of the Genéral Corporation Law. See

Comment to Sectign 5832. 1 e
4057436 - | ' 55834
Staff Draft..... .. . .o

[ . DL

g 5334;'LTime”fofJkﬁtﬁishiﬁs;security; effect of failure to furnish

;I.Sﬁs@jl_ﬂa);The plaintiff required to.furnish security or increase
the :amotint of ‘the secufity shall do soc not later than'zd:days after
ser&icé‘ofjthé &ourtfs bgééf-qr ﬁiihin.sﬁcﬁéfﬁef feaéﬁnqh;e_tiéé as the
court may order. . |

(b} If the plaintiff -doés mnot ‘comply with subdivision (a), the
" " action shall be d;smiésed as to the défeqdaﬁt=iq'whqée féﬁ;rlghgﬂorder
';eﬁ;ifing tﬁéiééc;;ity was made. o B

.



5 5335

Comment, Section 5634 is based on.a portion of subdivision (d) of
Section 800 of the General Corporation Law but makes a clarifying change
and an additfon. Subdivision (a) provides that the plaintiff has 20
days within which to furnish security where the court does not specify
some other reasonable time. GSection 800 provides only for a reasonable
time tc be set by the court, Subdivision (a) also makes clear that the
time limit for furnishing the security applies where an order increasing
the amount of the security is made pursuant to Section 5833.: If the
court authorizes the undertaking to be decreased under Section 5833,
.compliance hy ‘the plaintiif is optional.

Subdivision (b) is the same in substance as a portion of subdivi-
sion (d) of Section 800.

405/434 | ; § 5835

~ Staff Draft

'§_5835. Stay of proceedings

5835. If a motion is filed pursuant té'this artig;g, ﬁ?_?lgadinga
need be filed by the nonprofit corporation or any otﬁ;r defendant and
the prosecution of the action is thereby stayed until 10 days after the
motion is denied or, if granted, until 10 days after the required secu~
rity has been?furnished and the defendant has been given written notice
thereof,

Comnment. Section 5835 cqntinuea the provisions of subdivision (f)
of Section 800 of the General Corporation Law for an automatic stay for
19 days and for postponement of the filing of pleadings by the defend-

ants but varies in several respécts. Section 5835 provides that, where

the motion for security is granted, the !0-day stay period runs from the

6T



3 5836

» time when security is furnished and the defendant has received notice
thereof. Where the motion is granted but the plaintiff fails to furnish
security within the allotted time, the action is dismissed.: See Section
. 583""I -l

R

;. 4057435 » o C : § 5336

" Tentatively Approved
T T . ilarch 1976 -

AN

5 5836, Recourse to security

5836. The prevailing moving party shall have recourse teo the
security upon the termination of the action in an amount determined by

the court at a hearing upon noticed motion.
R B

Comment. Section 5836 is based on a portion of subdivision (d) of
Section 800 of the General Corporation Law:"Seqtion‘5836,_howgver,
makes clear that only parties who preﬁailea'aghéhé motion ﬁé&uﬁhﬁe

" ¥écourse to the security and that the court makes its determinatfon on

noticed motion. - - . i

. . n b .l . - N . 1
—!”.’_.I_r - R . - I . RS gj,l vy

§.583?

o543
R i 7 Tentatively Approved
ilareh 1976 '

o oo A

. ..§.5837, Effect of court's determinations-

2t - 0 5837, The determinations of the éourt under this article have no
: o FRRRIE oo . I ) LTI
effect on the determination of any 1ssueﬁ‘on the merits of the actionm.

Comment, Section 5837 1s the same in substance as a portion of
subdivision (d) of Section 800 of the General Corporation Law.

o [ 2 e
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[T |

100/933

Staff Draft

% 5838. Bond to avoid motion proceedings

-, -.5838,: If at any time..the p;aintiff_posts a good and sufficient
bond in the aggregate amount of fifty thousand dollars ($50,000) to
secure the reasonable expenses, including attorney's fees, of the par-
ties entitled to make 2 motion pursuant to this article, the plaintiff
shall be deemed tc have complied with this aritlce and with any order
for security made hereunder. Any pending motion for security shall be
dismissed and no further or additional bond or other security nmay be
required.

Comment. Section 5838 1is the same in substance as subdivision {e)

of Section 300 of the General Corporation Law.

100/968 § 5839

Staff Draft

§ 5839. Exception to security for defendant's expenses

5839, If an action is brought pursuant to this chapter by at least
30 members or at least 10 percent of the rembers, whichever number is
smalier, the plaintiffs shall not be required to furnish security for

the defendant's expenses.

Comment. Section 5839 permits plaintiffs who meet the stated nu-
merical requirements to avold having to furnish security for the defend-
ant's expenses under this article. This section has no predecessor in

California law but is similar to Section 7765 of the Pennsylvania Corpo-

-l
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ration iot-for-profit Code. Of course, all such plaintiffs must satisfy
the requirements of Article 1 (commencing with Section 5810) and Article
2 (commencing with Section 5820) of this chapter.

lote, This section was considered at the darch 1976 meeting, but

© . no deeision was reached.

-70)=



100/965 & 5840

Tentatively Approved
March 1976

Article 4. Discontinuation of Derivative Action

§ 5840. Discontinuation of action; court approval

5840. An action brought pursuant to this chapter shall not be
dismissed, discontinued, compromised, or settled without the approval of
the court,

Comment, Section 5840 codifies the rule stated in Ensher v,

Ensher, Alexander & Barsoom, Inc., 187 Cal. App.2d 407, 9 Cal. Rptr. 732
(1960).

-71-
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i‘ﬁ?io. Permisa;ble anendments of articles

AR AT L e T

368/217 o § 5910

:ngJ'}u, : Tentatively Approved
tlarch 1976

S a CELeoGoc o lagr -
CRAPTRES.. 4
AR

“hrticle 1. Py

I TR I FIPT T

N 5910. (a) By conplying with the provisions of this chapter, a non~

T et s

- profit corporation may amend 1ts articles frun tine to time. 1n any and

il

A many reapects as may be desirad, so long aa its articles as amended

LN r* i. _.=.r

contain only such provisions as it wduld be Iawful to insert 1n original

’ atticlas f:l.led at the t:l.ne of the fil:l.ng of the mmt,

'-'| e e :‘

(b) It is the 1ntent of the Leg:plature ip aduptips th;s section to

¥ “‘é:ﬂfcise to the fullast axtent the reservt power of the ttutu‘over non-

b4 B T

1prof£t corporationn and to authorize any améndment of the atticles

.iqcovated by subdivision (a) resardless of whather ' any pruvinion contninad

{-

in the amendment was permissible at the time of the organisation of the

nonprofit corporation.

Comment,. Sectiom 5910 is the same in substance as . Sactiqg 900(a)
(Gensral Corporation Law). It supersedes former Sections 3600-3602,

Hbich wa;p applicable to nonprofit corporations through former Section
9305. '

T 4

2.

'53



3687218 § 5911

Tentatively Approved
Maxrch 1976

§ 5911, Amendments to delete miua'i directors and initial agent
5911, Nﬁ%ﬂitﬁatandinl Section 5910 a nonprofit corporation shall

not amend its articles. to alter the.statement. in the original articles
of the pan2’' and address of an initial director or the name and address
of the initial agent for service of process: except to Torrect an error

- in-the statement or to delete either statement after the nonprofit

"'~ corporation has filed a statement under Section 6502.

' * '(Gemeral Corporation Law). It supersedes. formei Section 3603, which was
',gappiicablc to. nonprofit ccrporations through iorue: Section 9305. A

‘correction’ of an error in the articles may be made by a certificate of

'icorraction _See Article 2 (conmencing with Secticn 5050} cf Chapter 1.

!ﬁuce: The content of Sectian 6502 haa not yet been prccisely
_de;egmined I ¥ e - :

N

CB6BJ2Lg G 0 ot PR g 591

R A A Tencatively Apprﬁvad
Harch 1976 o

§ 5912, Extemsion of corporate existence

5912. (a) A nonprofit corporation formed for a limited period may
at any time subsequent to the expiration of the term of its corporate
existence, if it has continuously acted as a nonprofit corporatiom and

conducted activity as such, extend the term of its existence by an

e =13

o/

S
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SRIRE

" ence to the date of the amdndment,

3 5912

amendment to its articles removing any provision limiting the term of
ite existence and providing for perpetual existence.

(b) The certificate ‘of ‘amendment shall set féiﬁhithét.the nonprofit

*.""corporation continuously atted as a nonprofit corporation and conducted

" activities as such from the expiration of its term of ‘corporate exist-

"(¢) For the putpose of the adoptien of an amendment deseribed in

subdivision (a), persons who have been functioning as directors of the

“tionprofit corgoration shall be' consfdered to have been validly elected
" ¢efi though their electidn may have occurred after the eiﬁiration of the

,otisinal term of the corporate exiatence. :

i (d). If the f1ling of the cartificate of amandment provtding for

. Sifal

‘irLPerPetual elistance ﬂbuld be ﬁfﬂhibited by the P‘°Visi°°' df Ar:icle “

nl

(conmancing with Section 5240) of Chapter 2 4f. it were originai arti-

: -1 ¢1p8, . the Secpetary of State phall not file the-certifiente unlesa by

the same or a concurrently filed certificate of anundment the articles

of the nonprofit corporation are amended to adopt a new available name.

Comment. Section 5912 1s the same in substance as Section 909
(General Corporation Law). Tt supersedes former Sectioms 37003703,
which were applicable to nonprofit corporations through former Sectionm
9305,

Unlike the former provisions, Section 5912 applies only to exten-
sions of corporate existence made after expiration of the nonprofit
corporation's term of existence; extensions prior to explration are made
pursuant to the general amendment provisions of this chapter. The vote
required to amend the articles to extend corporate existence ig the vote
required for other amendments to the articles. Contrast former Section
3701.

ST




368/237 5 5913 D,

ot Approved Seeﬁrﬁ.nnten
‘March 1976-

U 5 5813, amendment of articles of chautabzte cor oration

N MEE LT

-:;:‘-5913 B nonproﬁt corporat:lon tiolds assets on ‘4" chatitabla

© 7 Erust or s organized for charitable purpoaes, tha nonprofit corporal:ion
shall give written notice to the &ttomy Gemral ‘of any propoud md-
R mt of the srticles to alter any of the foliowing ptov:l.l:lm

w k]

"(4) The uame of "the Honpréfit corporation.
:z-:{i,) Theputpon e8 £OF which the nompTofit corfor ati&nuumi rganized.
w0 T'(&) The 1w umder which the nonproﬁt mm&tiau fn otgiﬁ:lud.

omment . ‘Saction 5913 :ls new, Cmpare fomr Sact:l.on 3&02(1»)
',?(1h:uc1on on smendment Gf aveicles to exist umder aléw other them the )
' ‘law ‘under ‘which a corporavtor was orgamized or exigts) - Et i# -designed
. ', als:l.ut ths &ttomay ngaral in enforcmt of 1:: superv:lan::lll
| dutias over clnritable trusts.

T ; W r - \ . v ”
Hote. Futther infomtion concern:lng the m:lng of aubdimzm
RORTE™" Mmry. i -
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368/2338 § 5920

Tentatively Approved
March 1976

EAAN N

Article 2. ﬁdoptionfand Approval of Amendments

§ 5920» Vote required in articles

5920. ﬂotwithst&nding any. other pravision of this article, where
fh s Laal O N iy

R the articles set forth a prbvision requiring the vote of a larger pTO=
pn:tinn-or all of the members or any class of members, or a larger pro-
portiun or all of the directors, than is otherwise required by this
article for apprbval of any amendment of the articles or- amnndmants of
particular kinds or for particular purposes, the amendment ahall be

adopted only with the approval so required.

Comment, Section 5920 supersedes the last paragraph ef fotner Sec~
tion 3632, which wae applicable to nonprofit corporatioms through former
" $ections. ﬁ353 and 9305. See Section 5251(b) (2) (permitted contents of
articles). '

Hote, AB 2849 (clean-up bill) would add a new provision to require

that any provision of the articles imposing a. larger than ordinary vote
requirement for corporate action’ may be amended only bfithb'éama larger
ttan{ptd;ygty vote, We will follow the progress of” the proposed amend-

SRS TR

gt e kR I K R Lt :(,;:}

368/239 o : . _ o 5 5921
‘ e Not . Approved, See Minutes
" Mareh 19767 4% v

Py
ER |

V-'.-j..:‘l 5 E . .
§ 592kt ﬁﬁdoptiqn of anendments before mambers admitted

5921 Before any members have been admitted or where the nonprofit
] ;rc‘ l AR |

corporatian has, in fact, no membera other than the persons cOnstituting

PoEwd R drAvs N T



§ 5322

[T TSN S

its board of difééiors, an amendment of the articles may be adopted by a

writing signed by a majority of the directors.

Céﬁﬁénf;"Sectiéﬁ 5§i1 sﬁﬁéf;;ﬂ§§ brovisions applicable to non-

profit corporations by former Section 3630 through former Section 9305.
N :Fo:3aIEQMparab1e provision, see Section 901 (General Cotﬁofation Law).
- | Unlike the former.provision, Seetion 5221 perﬁits adoption of
amendments by directors rather than 1ncorporators and permita adoption
by: majority rather- than: twb-thirds vote. e

 Hote. The need-for thie" section should"be reviewed in light of the

‘ genaral provisions relating to directors exerciaing the rights of wnem-
. bera where: there ave nco other members.

| I
- e il

%820 5 5922
U SR BT o ﬂQt APproveW "See Hinutes
' : _Harch 1976

§ 5922. ﬁda ton of amandments b bosrd and memhets

: '
o : : 3 sl i, e

" defined in Section 5151

5922 (a) An amendnent of the articles may be adopted if aﬁproved
- by the board and by the members entitled to vote thereon. Approﬁal of
the members uay be elther before or after the approval of the board.
{b) Approval of the members shall be by a majority of the votes
cast but in no case by a vote of less than two-thirds of a .guorum re-

., Quired for a meeting of members.

(DR

Comment. Section 5922 continues and clarifies the portion of the
first paragraph of former Section 3632 thgt related to nonprofit corpo-
rations. Eﬁf;ﬁ?s@ﬂﬂé?@hk@.nzoﬂiaiqn; gee Section 902(a)(General Corpo-
ration Lav). The phrase "approved by (or approval of) the.boar " is

FRTY A

Hote. The COmment should cross—refer to the quorym proviaions.

-77-



be adopted with apprwal of the board alone' .

“§ 5924,

999/312 5 5923

Tentatively Approved
liarch 1976, .

"5923, . NWotwithstanding Section 5922, the following amendments may

. :.3”

(a) An amendment. delating. the name. and. addresa nf .an.dnitial direc~--

tot' e i AT P TR S G

(b) An amendment deleting the name and address of the initial agent
for service of process.
Comment. Section 5923 is the same in substance as Section 902(c)

(General Corporation Law). An amendment described in this section may
not be made unlass the nonprof:lt corporation has filed a-statememt under

§uction 6502. See Section 5911. The phrase "approval of ‘the board" is

defined in Sectiom 5151.

Wote, Subdivision (b) of Section 902 (Ganeral Corporation Law)
permits amendment by approval of the bodrd-alorid" 4 céses of ‘corpora~
tions organized prior to August 14, 1929; the staff has not been able to
‘dipcern ‘the réason 'for this provision but’ plana to comminicate with the
State Bar Committee corﬁqrning it.

(LR P ; EPT ORIt P .

0 TS I S ST TERT T PEELY TR PO Pl o TR Y
. rii. - R L B AV l T L o -‘ -’ - -'I"‘\‘?;::"-"'
36&!2&3 i & 592& .
: Sede LA ' n 4 w LT b
_ 'I‘entativaly approqu
el o CAni U Mgreh 1976 0 7

Adoption of asmeddments making comittee'a "

5924, (a) If the bylaws of a ndhprofit ‘corporation ‘BO pmide and

1if consistgqt with the: axticles, any member actioh. mqnitatl for the

adoption of an amenduwent to the articlés nay' be tsken by the vote of at

least two-thirds of the membars of a policymaking committee.
78~



5 5924

- (b) The policymaking committee shall be created by the members of
the nonprofir rorporation to represent and act for the members in this
matter, with or without authority teo represent and act for the members
in other matters. 6;if menbers ofﬂ;hé%hdhprofitfébrpﬁratiﬁﬁfwhb are

:wrépr:;;ﬁtarivefbf tﬁé meﬁﬂersﬁi£ shali‘éér;e7oa“tﬁé comﬁittee.

Comment. Section 592# continues former Section 3632 5 adding the

we i . .
T MEE I R
. &

' requirement that the comnittee members be repréaentative.'

Hote. Whether the term "vote" is used properly here as a defined
noe . ;term 18 te bhe in?eptigared. iro . .

© 368/244 e § 5925

o e ‘.. . S Tentatively Approved
‘ Harch 19?6 i

_3“5925. When clans vote reguired
5925. " (a) A proposed amendment of the articles or bylaws must be

approved by vote of not less than a majority of the votes cast by men-
bers of a class, whether or not the class is entitled to vote thereon by
provisions of the articles or bylaws, if the amendment wnuld adversely
affect the pruperry, voting, or other rights or interests of the members
of the class to a greater extent than members_of other classes.

(b) In addition to approval by a class as provided in subdivision
(a), aubtﬁpdééﬂVaﬁﬁhﬂméhtiéfhtheiértitles&qrgpylawquuar;aish“be ap-
proved as required by 'statute.

'5. Sectiun 5925 is new, for a cumparable provision, gee Sec-
tion 903 (Gederal Cotporation Law). - o :

-79- -



§ 5925

Subdivision (a) requires a class vote in cases where an amendment
of the articles or bylaws would adversely affect members of a particular
clasa to a greater extent than members of other classes. Such an amend-
ment might have an adverse effect either directly through restrictions
on class rights and privileges or indirectly through increase of rights
and privileges of other members or creation of new memberships that will
have the effect of diluting the rights of the class members.

Subdivision (b) makes clear that class approval of adverse amend-
ments is not alone sufficient for adoption of the amendments. The
amendments wust meet the other statutory requirements for approval.

See, e,g., Sections [9400] (adoption of bylaw amendments) and 5922
{adoption of articles amendments).

-80-



363/245 < 5930

Tehtaﬁive1§ Approved
varch 1976

Article 3. Certificates of Amendment

§ 5930. Certificate of amendment

5830. - Upon adoption of an amendment of the articles, the nonprofit
rcorporation shall file a certificate of amendment.

Comment. Sectiom 5930 supersedes former Scetion 3670, which was
applicable to nonprofit corporations through former Section 2305,

lote. The staff has not yet collected cases for inclusion in the

Coument relating to the effect of delay or fallure to file certificates
of amenduent. ~

368/246 | 5 5931

Tentatively Approved
flarch 1976

§ 5631. Contents of certificate of_améndment

5931. The certificate of amendment shall consist of aﬁ officers'
certificate, which shall state the following:

(a) The wording of the amendment or amended articles in accordance
with Section 5932.

(b} That the amendment was approved by the required number of
directors in accordance with Article 2 (commencing with Section 5920).
iéithe;amendment_is one whichjéay be adoﬁté& by £he7board alone, a
statement of the facts éntiﬁling the board Aiﬁﬁé to adopt the amendment.

(c} If the amendment is one-for whicﬁ the apﬁ;ovai‘df the members

is required, the applicable one of the following:

.



e 5232

(1) That the amendment was approved by the required number of nem-
bers in accordance with Article 2 (commencing with Section 5920).

(2) Tuat the amendment was approved by the required number of mem~

bers of a representative pollcymak;qg committee .in accordance with Sec-
tion SQZﬁﬂQ;;

{3) 1If the amendment‘wagwoqe_for which the approval of a _class of
wmembers was also required, in addition to the information in paragraph
 (1} or (2), that the nﬁnmef of ﬁembersléf the.gig§s voﬁiﬁg‘ip favor of

the amendment equaled or exceeded the vote required.

Comment . Sedtioﬁr593l is comﬁarable tb SecfionSZQOS and 906 (Gen-
eral Corporation Law). It supersedes former Sections 367. and 3672,
which were applicable to nonprofit corporations through former Section
0305. Section 5931 omits some of the requirements of the former sec-
tions for the contents of the certificate of amendment, including a
statement of the time and place of the meeting at which thé'§esolution
. adopting  the amendment was approved and the number of members voting in
favor of the resolution. The phrase "officers' certificate’ is defined
in Section 5173,

Jdote. Section 905 of the business corpérations law provides an ex-
ception for amendments of the articlcs pursuant to a merger we will

. :deal with this when: we consider mergers. :

368/247 3932

Tentatively. Approved
dlarch 1976

§°5032. Certificate of amendbent to establish wording of amendment

'5032. The certificate of amendment shall establish the wording of

the ‘amendment or aménded articles by one or more of the fdllowing neans:

e



Ty

§ 5933

(a) By stating that the articles shall be amended to read a_s' there-
in set forl:h in full. _ | | _ |

(b) By stating that _any provia:l.an of the articles, which shall be
‘identified by the nmrieal or ol:her designation siven it in the artil-
claa or by atat:l.ng the word:lng thamf v shall ba atl‘icm from - the
articles or. shall be amended to mad as set fort;h in m aereificate.

(c) By stating that tbe proviu:l.on set fcrth tl;efa:ln lel he added
to the artic.lea. - |

: oo.s portion of

Suctian 907 tGaun:al cﬂtpurauon Law). I:sm l fomr Sectian

EM_ &ees.nu 5932 1s m m h eubstanc

- 3631, wh!r.h m appl:lclble to nonproﬂt wpsratimu through fomr

Sectiun 9305

68/w8 S 859931

Teutativel:r Apprmd '
, Harch 1976 '

5933 (a) Upon fzu.:lng, the certif:lcate of mm:. the articles
are mded in accordance vith tbe cartificate.
(b) A copy of the certificate of mndnant, eertlfiad by the Secre-
tary of State, :ls prima facie evidence of the perfamm; of the condi-
tions nacessary to the adoption ot‘ tbﬂ amdmt

Coumment. Section 5933 is ‘the same’ in suhstance as Section 903 7
{General Corporation Law). .It cautinm former Section 3673, which was
applicable to nonp'rof:lt'-ccrperatims- through former Section 9305.




368/249 5 5940

Tentatively Approved
iHarch 1976

Article 4. Restatement of Articles

"5 5340, Restated articles
5340, A nonprofit corporation may restate in a single certificate

the éntire text of its articles as aménded by filing an officers' cer-

tifieate'entitled ”Restated Articles of Incorpctationhcf
{(insert name of nonprofit coxrporation)."”

Comnment . Section 5940 is the same in substance asﬂsection 910(a)
f;(Genetal Corporation Law). It continues a portion cf the first para-

graph of former Section 3800, which was applicable to nénprofit corpora-
tions ‘through former Section 9305.

368/250 § 5941

Tentatively Approved
tlarch 1976

5 5941, Contents of restated articles

o

59&1 The certificate of restated articles ahall set forth the ar-
tieles as amended to the date of tte certificate except that' N

(a) The certificate shall omit the signatures of the imitial direc-
tors and, after the eonprofit cotgerationlhas iiled a statementrunder

S

Section 6502, the names and addresses of the initial directors and of
P : I AN o A

the initial agent for service of process. Such omissions are not alter-

ations or amendments of the articles.
A .

Y.



& 5942

(b) ‘The certificate may also itself alter or amend the articles in
any respect, in which case the certificate must comply with Article 3

(commencing witn Section 5930)

Comment. Section 5%41 is the same in substance as Section 9%10(a)

(General Corporation Law). It supersedes a portion of the first para=-

© ‘g¥dph ¢f former Section 3800, vhich wds applicable to nonprofit corpora-

ticns -through. former Section 9305.. :Unlike the former provision, Section
5941 requires the restated articles to omit the signatures of initial

directors and the names and addresses of initial directors and initial

R

agent for service of process.

. flote.. Section 210{(a) -of the business corporatioms law permits the
restated articles to omit provisions of agreements of rerger (other than
amendments to the articles of the surviving corporation). We will con-

sider this matter in connection with werger: generally.. :

The content of Sectlon 6502 has not yet been precisely determined.

368/251 § 5942

PO

Tentatively Approved
March 1976

& 5942. Approvals reqyired for restated erticles"”'”q”'m“"“ o

59&2 (a) If the certificate of restated articles does not 1itself

-

sk
IR

alter or amend the articles in any respect, it shall be approved by the
board end shall be subJect to the provisions of this chapter relating to
ce ! o

an amendment of the articles which may be adopted by the boerd alone.

(b) If the certlficate of restated articles does itself alter or
amend the articles, it shall be subject to the provisions of this chap-

’«.3 - o LHE R

ter relating to the amendment or amendments so made.

=55~



§ 5943

Comment. Section 5942 is the same in substance as Section 210(b)
(General Corporation Law). It supersedes the second paragraph of former
Section 3800, which was applicable to nonprofit corporations through
former Section 9305. The phrase "approved by the board" is defined in
Section 5151.

366/252 £ 5943

Tentatively Approved
Hlarch 1976

§ 59435. Effect of restated articles

5943. Restated articles filed pursuant to this article shall
supersede for all purposes the original or previocusly restated articles
and all amendments filed prior to the filing of the restated articles,

Comment. Section 5943 is the same in substance as Section 910(d)

(General Corporation Law). It supersedes former Section 3802, which was

applicable to nonprofit corporations through former Section 9305.

ilote. The meaning of the phrase "for all purposes,” and its effect
on the original date of incorporation, have not yet been ascertained.

—B6-



ss/998 S § 6510 ,
i +. Substance: Tentatively Approved
March 19?6

R
RPN S e T “rd e

CHAPTER 15, RECORDS AND REPORTS

”'Aﬁtihlé 1. Books and Records ééhérally»

§ 6510, Required books and récords R AT
5 6;;0, Egch nonprofif‘gyyporatiqp sha}l keep: ”
-:(#);;édequate an& co¥re§; books ;nd régérds ofiacéo;nt.,,
(b)) Minutés of the proceedings of its members, board, dnd committees

LTy 'f

"of the board. o S
(c) A record of itsfmgmbéra,;whigh éﬁail 1n£1ﬁa;¥(iiithe Q;me and
address of each member, (2):-where 4 member may hold moté than one membership,

the number of memberships held by each member, (3) whéfe therée is more
tﬁhn 6he claas ‘of memberships, the class of eaeh’ menbership held by each
;.. member, and (4) the date when the holder becaue .8 holder.of, recotd of
-reaZh.memberahip. T | B

(d) A record of the termination of .each membership, together with
the date of termination, so long as such a record 1§.ggcessaty,tq—determine
those members entitled to vote or otherwise to participate in-the affairs
'of the” nonprofit corporation. ' ,-i 'f A .;jf
| (;) A record of the holders of capital certific;té;.‘which shall
include {1) the name and address of each holder, (2) the number and
amount of capital certificates held by each holder, and (3) the date
when the holder became a holder of record of each capital certificate.

Comment, Section 6510 is comparable to the first sentence of
Section 1500.

Subdivision (c) is drawn from Section 1300 and from Section 621(a)

of the Mew York Not-for-Profit Corporation Law. Subdivision (c){(4),



§ 6510

which requires that fﬁ; récotd of members show the date wheo'the member
became the holdér of record of the membership, is taken from the New
York section; this is a.new requirement for nonprofit corporations, and
no comparable requirement is found in Section 1500,

Subdiviston (d), which requites'tﬁaora record of termination of
memberships oe retained 80 long as such a record is needed for the
purposes of “the nonprofit corporation, is drawn from former Section 9606
which applied to nonprofit corpo;o;ions.aqﬂoyeve;,VSoction 9606 apparently
required that the record of termination of memberships be retained
forever. | ” | - - |

The record of the date when a member became a holder of record and
- -the: record of termination of memberships are required primarily so that
the record of members will be sufficient to determine the members as of
any relevant record date. See Section [provision comparable to Section
'701 of the General Corpor&tion Law].

Subdivision (e) is new. For the provisions relating to capital

certificates, see Secticns [to be auppl;equaterlﬂ‘m e

e o ey . e -
oA S Eg HOP R

bPolicy Isauea._

. (1) Should the record of termination of memberships, and date of termination._
' ' be continued as provided in subdiviaion®(d)? Decision: Yes.

(2) Should the section impose a new requirement that the record indicate
’ the date when each menber becawme a holder of record1 Declasion:
Yes, .. - .. N ) : .

- . Background: - iemorandum 76-26

- Crosa~Reference:. . - .- AR ERTS

Bylaws, place where kept, § 5213

EEH F R S T N B ‘ ‘

Note: The provision relating to capital certificates will be retained
only 1f the Comnission determines to provide for capital certificates.
. This matter has not yet been considered.

FINE- Y ERT - [ E o

.88~



405/756 L _ 5 6511 - subdivision (a)

Tentatively Approved

March 1976

§ 6511 -~ auvbdivision (b}
Staff draft - not previously
considered -

'§ 65110 Form of récords; place where kept

" 6511.° (a) The minutes shall be kept in written form.’ The other

books and records required by Section 6510 shall be kept efther in
7 4riteen’ form or in any othetwforhréépaﬁie'of Béihg'coﬁvertéa'Into written

e et - o - . . e - LT

forn.,
“7%7 " (b) The records described in subdivisions (c) and (d) Gf Section
. 16510 shall be kept by the nonmprofit corporation at its priscipal executive

office or at the office office of its regiatrar.

... : Comment., Subd;viaion (a) of. Section 6511 ia the same in substance
as the last two sentences of Section 1500. Sections 6510 and 6511
supersede former Section 9606 which required, evgry.nonprot;gtgorpotation
to keep a "membership book.” Nothing in thie article preven;s a nonprofit
corporation from continuing to keep its record of members in a membership
book. However, Section 6511 permits the membership record to be kept in
any other written form or in any other form capable of being converted
into written form. Whatever the form of the membership record, the
record must be sufficient to determine the information required by
subdivigions (c) and (d) of Section 6510 as of any relevant record date.
See Section [provision comparable to Section 701 of General Corporation
Law].

Subdivision (b) is consistent with Section 1500.

Cross-Reference:

Duty to convert records into written form, § 6612

" wBGm



,‘:‘!ﬂpgcgg;bﬁnq: ﬂbmorandgg 75-25

405/184° - % 6512 RO

Tentatively Approved
March 1976

§ 6512. Information to assessor

6512. Upon request of an assessor, a dcmestic or foreign nonprofit
.,u* .{.

corporation owning, claiming, poasgssing, or conttolling property in

this state subject to lgcg;ugssgsgmgpc shall make available at the

. nonprnfit corporation 8 pringipal office inﬁCalifornia or at a place

)

mutually acceptable to the assessor and the nonprofit corporation a true

n. SOpY. of the records relevant to the amount, cost, and value of all

PIQRQQFnghﬁt it gwnah,glg%gg, ppssqugg, qgquptro;a “1t§%ELF§ﬁ;F°“°t?‘

ER N TR

Comment., Section $512 18 the same in substance as Sectlon -1506.

L < -
B . £ R - CIHLLAL

Pdlicz Iss
) ' Ia this aection needed for nonprofit corporations? Decision' Yes
BN I £ R TR . TP ’ s i *rogn S B

W
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4057183 § 6513

Tentatively Approved
March 1976

§ 6513. Liability for false reporc, record, or entry

6513. An officer, director, employze, or agent of a nonprofit
corporation who deces any of the following is liable jointly and severally
for all the demages resulting therefrom to the nonprofit corporation or
to any person injured thereby who relied thereon or to both:

(a) Makes, issues, delivers, or publishes any report, circular,
certificate, financial etatement, balance sheet, public notice, or
document respecting the nonprofit corporation or ite memberships, assets,
1liabilitien, capital, activities, revenues, receipts, or accounts which
ie false in any material respect, knowing it to be false, or participates
in the making, issuance, delivery, or publication thereof with knowledge
that the same 1s false in a material respect.

(b) Makes or causes to be made in the books, minuteas, records, or
accounts of a nonprofit corporation any entry which is false in any
material particular knowing such entry is false,

(c) Removes, erases, alters, or cancels any entry in any books or
records of the nonprofit corporation, with intent to deceive.

Comment. Section 6513 is the same In substance as Section 1507

except for changes made to reflect the fact that a nonprofit corporation

does not issue shares of stock.

Background: HMemorandum 76-26

-g1-
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. Ainclusive.

4067247 § 6520

Tentatively Approved
Maxrch 1976

Article 2. Annual'Rébdrt:JFihancial Stﬁteﬁéhts

§ 6520, Annual report required unless hylaws otherwise provide
EERIC e "

Paaonirms - [ Ty Trarimma

6529. Except to the extent the bylaws otherwise provide, a nonprofit

I?‘7<:cu:;:n:3rm::I.m: is subject to the requirements of Sections 6521 to 6526

e T

Comment. Section 6520 makes the provisions of this axticle relating

to annual reports applicable to nonprofit corporations except to the

'””:extent the bylaws contdin ‘inconsistéht provisions. Thus, ‘Fox example,

“the bylaws may dtapense entirely with the regquirement of an annugl
‘report or may provide for an annual report that contatrs different or

“more or less information than is required by ‘this aréfcle. Likewlse,

“‘fhe ‘bylavs may require that a ¢opy ‘of the annual répert be mailed ‘to

*“!*¢ach member rather than be presented at the annual méeting of members as
w3l

féquited by this article. As tc the applié¢ation 'of this article to
foréign nonprofit corporations, see Séction 6530 and Section [2115].

nackground. Memorandum ?6-26 -

+oGrese-Reference: A e o :
+Bylaws, ‘provisions :concerning. annual -report, §. [provision baged on

f.Seetion 212(b)(8)]. DT - R e T

s ' : v .- . P - - -
Lz P , ; _ S



406/248 . § 6521

Tentatively Approved
March 1976

§ 6521. Preséntation of ammual report

{6521, The bodrd. shdll préparé. afd present at the snnual méeting of

*:iéumbers an’oral of written annual report as’provided 1n this article.

The ‘annual report, if written, Bhall be filed with the resords of the
nonprofit corporation, Eilther a copy or a summary of the ahﬁhalaié;nrt
». 8hall be -entered in .the minutes of the proceedings of the snnual meeting

of membeys. - v - LN S ST U F O A S

;gchomﬁent.. Section 6521 requires an~annual report unless xhis ‘requirement
. A8 waived 1in.the bylaws. See. Section 6520.- Sactinn~5521=ia comparable
_.ko-subdivision: (4) of Section 1501, which applies:to business corporations,
but, the provision. authorizing waiver: of the énnuaL‘repprtrrequipem!nt
;mfotLbusinepq%pq:porgtiqns'19_11m1;edabo-a corpotatibn with less than 100
holders. of. records. of its shares.-: Any nonprofit corporatiﬁnﬂmnyuﬁaive
tﬁe reqqirement of- an annual: report by an appropriate pravision in 1ts
bylaws and, unlike the comparable proviaion of Section 1501 the authority
to waive the requirement of an annual report 13 not limited to nonprofit
corporations with less than a specified number of membed’ - B

* Former Seétionv9402 {General” ﬁbnﬁrofit Cbrporation Lair) pfb#ided
that the bylaws of a nonprofit corporation might mhke'provisiéﬁ'fbi'the
making of annual reports and financial statements to members, but this
was not & mandatory requirement. As to charitable corporations, see the
Comment to Section 6528.

Section 6521 requires the annual report to be presented at the
annual meeting of menbers and, if written, to be filed with the records
of the corporation, and either a copy or summary thereof entered in the
minutes, These requirements are drawn from Section 519 of the New York
Not~for-Profit Corporation Law except that the New York section requires
a written annual report whereas ‘Section 6521 permits an oral annual

~G3-



repoft as well.

§ 6521

h ©0 e

The requirement of Section 1501 that a copy of the

b annval: repbrriof’ a»businﬂaa corporation be sent to each shareholder 1s

not carried over 1nto tﬁe'nonprofit corporation law in order to avoid

the expense of duplicating and mailing copiles of the annual reports to

all the members of the nonprofit corpotation.

. 1,‘(

However, nothing in this

N o 0

article prevents the nonproftt cvrporatiun frum sending'aach‘member a
2dpy of ‘1te annual téport; and)-if thé noaprbfit corporatioh prepares

231800 presepty & written annual report at the annual meeting of memhers,

the nonprofit corporation is required by Section 6525 to aend a copy to

YA A e

l's; i

any member who makés a written request for one.

20

In addition, even if

the bylawa’ dispénaewith" thé: reqiirements’ of this' avedcle) Section 6527
prpyides a procedure whereby five percent,pr pore.of the, members may

obtain comparable information.

Y ..
.‘1" Ty .

Background Memorandum ?6-26
TEE ST D N

TRt

Cross-References.

Latnl o vnany

"H' ' m i

._;-q,

Iv_ o N '

[ iy

ALY HE

“fi Y

Sk whggt
Bylaws, provisions concerning annual repurta, [provision campardgie to §
212{b)" (BY] nehprofit torporatiok: without -menbers; §:6526: (i)
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s06/250 7 ses:
R CE R O ST ST o S 1 CUL R PCTR o T

S o - .-  Substance Tentatively. Approved
March 1976

S L I . I L Loawe e

L R 4l

-_éfﬁg?i.l hnooa; ropott;jfioonoioi.ioforoaéion )

.6522,;u(ajﬁﬁa_osed io-thia;agotioo,,"repoot date” meansjaqooge
"which 1s8" the end’ of a’'l2-month fiscal period terminating not’ﬁore than
2112 months prior to the date of the annual meeting _M_:; -

(b) The annualwreport shall show all of. the follawing:

(1) The assets and liabilities, including trust funds, of the
nonprofit corporation as of the report date.

(2) The major changea in assets and liobilities, 1nclud1ng trust
: funds, during the lzwmonth period ending on the report date. o

(3) The revenue or receipts of the nonprofit corporation, both
unrestricted and restricted to particular purposes, for the 12-month
periced ending on the report date.

{4) The expenses or disbursements of the nomprofit corporation, for
both general and restricted purposes, during the 12-month period ending
on the report date.

{¢) The statements required by subdivision (b) shall be accompanied
by a report thereon of independent accountants or, if there 1s no such
report, the certificate of authorized officer of the nonprofit corporation
that such statements were prepared without audit from the books and
records of the nonprofit corporatiom.

Comment. Section 6522 adopts the substance of provisions of Section
519 of the New York Not-for-Profit Corporation Law. Subdivision (c),

which is not found in the New Your law, 1g the same in substance as the
last portion of subdivision (a) of Section 1501,

el " <95



§ 6522
Ao
Policy Issue:

Is the. New-iorkflaaguage appropriate for use in Section 65227 Decision:

Yesn.

Definitions:
Independent accountant; §:fromparshle t:Section I15]' v & - . ©
S0 grable :Browisions: = <ocrioe- I L N0 « T T 1 B S A

Section 1501(&) .
New York Not-for—Profit Corporatiou Law § 519

,' ot o --l';_.:,'{

Pennsylvania Nénprofit Corporation Law § 7555 :

Bagkground: i:Memoraddum 76-26 : ..oil wi £30o wot St dngii

W e
S SRR REE b To ) JENTE LTS AN f o BERSN RERE I BT
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406/251 § 6523

Téntatively Apprcved
March 1976

§ 6523. Annual teport; . membership information = &

6523. The annual report shall inciude a statbiment of tﬁé‘hhmber of
members of the nonprofit corporation as of a apecified date not more
than 12 months prior to.the date of. the. pqqual meeting. ..

Comment. Section 6523 is drawn froh & elimilai requiredert:of
Section 519 of the New York Hot-for-Profit Corporation Law.

Comparable Provisions:

New York Not-for-Profit Corporation Law § 519
Pennsylvania Nonprofit Corporation Law § 7555

Background: Memorandum 76-26



406/252 § 6524 o

Not Approved

§ 6524. Additional required informatiom o _ Cs
PR T Y RN LN 1 T RE ROt A M o L L
6524. The annual report shall alsc include:

. Lo e . a aeeiyeoeone Tenpzerern, pee BV PW
BRSBTS IR TR, SE PP 3 £ UL EEE I S roaeoes Desrran pe: TAW

& 1h Lcbda
Note. This section will] contain provisions .compgrahle .tgisubdivision
o LIINgRY - of '96dthion 1500 L ‘siich provlsions are determined to be appropriate

after the subject rt,nra_tzt:e;: of those provisions has been.conaidered....
nLnoc A R S b I EE AT A3 aUCHEC TR R EE S 5 GlzAT AL
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406/253 o § 6525

Tentatively Approved
March 1976

§ 6525. Providing member wiiﬁ’édﬁ%'"éf Sﬁﬁ&ar repoft
(l
6525, If a written annual report was ptepared and presented to the

f:immediately preceding annual meeting of nembers, ;he nonprofit corporation

shall mail 8 .copy’ of the annual ‘report ‘to ‘any member who makes a wiitten
request for one.
Comment. Section 6525 reflects the same policy as is reflected in

subdivision (d) of Section 1501 (business corporation required to mail
shareholder copy of fiscal information upon written request).



406/254 L § 6526 e

Tentatively Approved

hees L ST AR T -E,ﬁf”"'r March 1976

§ 6526. Corporation having no members

i b o Seallow
. _.'_'i:- L : R PRL -t T AR . L

6526. The Beard_of a nonprofit corporation having no, members shall

wro Bore o ora bom b

direct the chief executive officer and chief fiecal offﬁpe: to.pregent

T S Py 11 s heyna e .,?'. T

at the annual meeting of the board a report 1n eccordenge with this

cerprsoan b AT

article, but omitting the information required by Section 6523, This

B (g mar

report shall be filed with the minutes of the ﬁiqe; gegt;ggfgggghe

DL

Paeoioeg e

board.

Comment. Section 6526, is the same iu .substance as ‘4 provislon of
Section 519 uf tbe New York Not-for—Profit Corporation Law. i

EREL S B A K

HE IR
Coeearable Provisions. e et re
Mew York Not-for-Profit Corporation Law § 519 ' '

. Pekmaylvania ‘Nonprofit Corporatibn Law'§ 7555% "
«r* Background: ‘Memorandum 76-26 skl o
w1 T e 3 1 T
2 3 U E i e sl
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405/961 o § 6527

[

- Substance Tentatively Approved
BRI AR :-T-‘.': ST mtch 1976

§ 6527, Members' right to obtain fiacal 1nformation

.l

6527 (a) If the nonprafit corporation did not prepare and present

T RS e . ST D

a written annual report to the last immediately precading annual meetins

aridmaad o SN [T TP

af members 1n compliance with Sections 6521 to 652& 1nc1usive, any

LA

member authorized in writing by membera holding not less than five

i e hapaey o

percent of the vnting power may make a written requeat to the nonprofit
1o H R

corporetion for a statement containing the information specified 1n

Section 6522 that would have been included in the annual report if one

Y

had been prepared anqryresentea:to the?immediateiy preceding annual
meeting of members. o »

{(b) Any member authorized in writing by;ﬁerters:toidteg;not IEss
than five percent of the voting pdiwer may'maké a written tequeést to the
nonprofit corporation for a statement dontaifiing informatloh: compdiable
to that specified in Section 6522 for a period specified in the request
ending not more than 30 days prior to the date of the request, Unleas
the nonprofit corporation and the member making the request otherwise
agree, the period specified in the request shall commence immediately
upon the end of the period covered by the annual report or the report
referred to in subdivision (a) and shall be for a period of three months
or a multiple of three months.

(c) Except as provided in subdivision (d), the nonprofit corporation
shall deliver or mail to the member making the request the statement or
statements requested within 30 days afrer the nonprofit corporation

receives the request. =T
-101"



§ 6527

" (d) In ldeu of providing the requested statements the nonptofit
S ERTRER I

, corporetion mey, within 10 days after it receives the request, respond

nretoathe.requeet;hywdeiivering or mailing to the member making the request

a steteﬁent that the nonprofit cotpotation elects to open 1te booka and
R R 1 & N S A S 0l gt Rt
recprds of account to 1nspection under Cheptet 16 (comnencipq with

_,_; '.J

i i -Section: 661Q) of Division 2-of the.Corporations Code and that.auch: books

and recﬁfds of’ account will be’ mnde available to the member or his agent
: inn , IR Cleeilg N : BB WdlDW

or attorney for 1napection duting usual buaineee houre et eP addreee

specified in the statement.. This subdivisior: applies obnly if the address

e specified 1n the’ statement 15 in this state, = o

gl S T R f ER H ST L

wu(e)'Theuatatementemreferred,to;in'subdivieiuus={a}~nnd {b) shall be

 “Hécompanied By a report therdon)’ ff anj, by & independent scésuitant
T ABIOUTGD
engaged by the nonprofit corporation or the certificate of an authorized

afficer of the nonprofit corporation that such stetemente wetc pﬁepared

AR BT TS TRECIY 0 -
utthuub'eudtt from the books end teccrds of the nonprofit curpnﬂhtion.
ClecInid CioLne imban
(f) A copy of the etatements prepared pursuant to suhqiv%pions (a)

LRI 00 i I £

it Lo h
and (b) shall be kept pn-file,in-thﬁ princiﬁclbofftcefgﬁ the;nonyrofit

FALG cotporation for412 mcnths, and they ahall be exhibited.at,nll :nnsonable

ardg o

- _J . 1 -

times to any member demanding an examination of tbem. A capy‘of bhe
_ségtencnte shall ¥2 maticd to any menber requesting 4 copf wpd Piyment

by the menber of such reasonable charge as the nonprofit cotpotdtfon may

i i s ot i oile
tmpose-to cover the CORt of reproducing the copy oﬁ Lhe: sﬁateneqta,and
[ . Lo LA DRV T T Fa b

‘1,4;1

mailing the copy to the member.

Comment. Section 6527 1is comparable‘to”eubdivieioueqiéi}fzdi. and
{e) of Section 1501, dbut there are significant differences between
Section 6527 and the comparable provisions of Section 1501.

Subdivisions (a), (b), and(c) are very similar to the first two
sentences of subdivision (¢) of Section 1501. No provision similar to

=102~



§ 6527

subdiv:l-ion {d) is found in Sect:l.on 1501 this subdivision is included
. in recognition of the fact that a nonprofit corporation frequently will
“not prepare fiscal sthtemeats with“the'regularlty of-busiﬁeae‘cbrporations.
oy Subdivision (e} . is.the same in substance ag subdivision,(e):of Section
1501 Subnivision (f) is similar 1o suhdivision (d) of Section 1501
except thet a nonprofit corporation is permitted to 1mpose a reasonable
eharge to ‘cover the cost 6t réproducing and maiiing cdpies of Fiscal
 ioo:, Btatements,: No charge 1s authcrized, howewer,:under: subdiviaion (¢) to
cover the cost cf p*caiﬁing the memaer whn made the original Tequest

o with the statement or statements requeated . The nonprofit corporation
“ie permitred to Ihpése a ‘charge for subsequent ‘coples of statements so
oot that pogsible abuse of the vight o obtain subsequent copies can:.be
limited. Absent a charge, it 1s poesible that eaeh of the members who
give the original written authorization (five percent or more of the
<< . i.yoting power) might make such requests,: probably:in the,original written
wtepthg;{;etigh, end thus impose an undue financial hurden on the nonprofit

3 e Lo ey
corporation.

_.”Policy Issues:

Do members of nonprofit corporations need a method of obtaining fiscel
- .information -similar to that provided members of business corporations
under Section 15017 Decision: Yes.
' “Is 'the 'five-percéit=of-membérs-authotrization requirement appropriate as
. a condition for requi*ing the nonprofit corporatiun to prepare the
nécessary fiscal ‘stateémentst Decisfon: Yes.

.- Should the nonprofit corporation br permitted to elect to-open. its books
and records of account tc inspecticn as an alternative to providing the
'Tequested statements? Decision:. Yes. ol

.,..Should this election be limited to cases vwhere the books and records of
‘dccount are open to ‘examination in California? Staff ‘recommendation:
Yes.

E N 5 E TETOR ST S TR _ . Aoy o 'y
Should the nonprofit corporatioa be permitted to charge members for
tr copdes - of: stdtements- provided:pursuant to this mection {the menmber
making the original requeat 18 not charged for the statement)? ‘Decision:
Yes. T R R P NS R

Background: Memorandum 76-26

AL L EAS SR 5 T4 A



405/964 : § 6528
e - Tentatively Approved
March 1976
grrosn e anPnbbel Lihec
§ 6528, Reports to Attorney General notmhffeoted
L : . [ ) e <y . i ('s.lZ (.
Sa ol Iz T it . . D £ [
6528. Nothing in ‘this article relieves a nonprofit corporation
TR Coheeylaga Gy IE ST S U RN & R
from the requirements of Section 12586 of the Government Code. If the
sos o rodimen T aoenlon

I r'*-"F [ P
report'sent to the Attorney General in compliance with the requirements
L eyt dttogqaon cut

of Section 12586 of the Government Code includee the information required

EEAE < 40 in a3sb adt o3 1okiyg
by this article, that report shall be deemed to eatiofy the Tequirements
el R T R WY s Ta7 SRS i f%l"J.!..ﬂr i »-'JU[J
of ‘this arl:icle if a eopy of the report sent to the Attorney General 1s
coiwskfo¥ s, Yo odiod ol 2z
entered In the minutee of the proceedings of the ennuel meeting of
.. (:‘ Tre
VR T I Lieie e 3 : : R . o
members.
R L Y ISR TEE UL TSN s SPRNE A A T S B 3 S PN
Coment. Section 6528 ;:nekee cleer the relatiopehip of the Eequiremeute
"1 Targt 1 70750 ..

of thia erticle ‘and the requirement imposed by Government Code Section

.. @nd those which hold: property in trust; or: accept :property. toibe: uséd for

. :L charite‘hslle p::rpose. ‘\!othi_ng in this artiole relieres ;ﬁ‘%ﬁ% 8 corporation
from complying with the requirement impoeed by Government Code Section

=1 12586 that ' the corporation ‘make the réports’ required”by fhe Kttorney
Generalf, However, if. the report made by:such a.eorporation teithe::

Attorney Generel includee the information required bg thie articie.

AR

'T"}T_ e A ;a.i__.-,
separate report need not be prepared in order to comply with the requirementa
of this article. T e S P I W LTereR v L
;igoliﬁgflﬁﬁﬁe:””"“’ Y T RN C R A SR L SN s L0
- 8 this segtion:nacessary? :Declelon:: Yeau::wiw i 1inan v Do
i i 31 TG 31t ] Lo b i
b ahivindor tan LONGOE L TEANE iDLE
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4057965 e § 6529

Substance Tentatively Approved
March 1976

§ 6529, Judicial enforcement -~ -

2 §529, " (4) The supeérior coutt of thé proper county shall enforce

“ the duty of wakliig the annual report réquiréd by this arclecle; but,
* til5E the member sdéking to tnforcé that ‘duty made a written demand to
"It thenbhiproFit’ corporation for such compliance not Less thaoihbﬂdajs
“o: priot” to''the date of 'the annual meeting, the court shall enfokce the

. i duty of #isKing the amnual report by requirihg the nonprotit co%%oration

1,7 S [N RIS £ F L

to do both of the following:
(1) Prepare a written report that gsatisfies the requiremenreqof

this article fox an. ansual report fox: such’annual meetingsand deliver

euch report ‘ea tﬁe member within such time as the court specifies.

N PR
{2) Hot more than 10 daya after delivery of the written report to

ToeE $at
=.theqmemher, enter:a copy: of -the report ir:ithe minutes:-of the:proceedings

' the annﬁhl meeting at which the ‘annual report shOuld have been ‘presented.

PP it
i

(b) In addition to the penalties provided for in Section 7200 the

superier qourt-of_thevproper-county-shall enforce : the duty of making and

i paiTing 'of" delivering ¢Hb Bratementd Tequiréd' by Section 6527 and; for

good cause shown, may extend the time therefor. o

(¢) In any action or proceeding under chis aeorroo,frhe court _may
award an amount to reimburse the member for reasonable expenses lncurred
by the member, including reasonable attorney's fees, in connection with

such action or proceeding 1if theioourt determines both of the following:

=105~



§ 6529

(1} Prior to commencing the action or proceeding, the membet made a
DoegE oo

written demand to the nonprofit corporation that it cowmply with the
[ e

requirements of this article, specifying the specific action demanded of

the nonprofit corporation.

aludite e wofianiiqus . 8070
{2) The nonprofit corporation willfully failed withaut justification

o seeman Yl tereron waraomeh e Bl ifjgn DI PED B LA

to comply with such demand within a reasonable time. ,
SV Ede. v dngiunleg wui oerlad acdkseeaedoo gttty sroasr ooy osufe boo
ni r, S2EMEBG, Section 6329 18 based gn »?Eb‘!if”-:%mﬁa@*?r and .(g), of

Section 1501.

FEC I O R 1 B
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i 505966 . § 6529.5
L L S L SO SRE S I A 1S SR TR Not Approved
LGOS 2t R D L i

§ 6529.5, Application of article

B R S ) KRR ¢ 2 A

8529, 2. . Tp;g:g;t;c}e:?pgliegtgg?gggﬁdaqgs;;p‘pgnprqfit corporation

and aleo to a foreign ngnp:ofit,cqrpq:atﬁgg having_iqaiprincipal executive
e e S TR e T W T EEE LY A N A R Y PPE R S S I

P
~office in this state or customarily holding meetings of its board im
3 : IRTTER TR T RIS SO R N T I [ ST R, T E STRTEEON

this atate.

Comment. Section 6529.5 1s the same in substance as subdivision
(h) of Section 1501. The application of this article is not limited to
the foreign nonprofit corporations described im Section 6529.5. See
Section [provision comparable to Section 2115].

Note. The Commission has deferred consideration of this section
until the provision comparable to Section 2115 has been considered.

- e *3—07"
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4067466 § 6530
LR L I T ..+, Article 3 (5. 6530 et. seg.)
B S ST U . Ot Apprﬁ'"!d

ArticleB Statement Identi‘i "n " Cor o. atei.'_fficefs and
- Prifictpal Office;. Des&gnation nf Agéut for: Service -

- P 2z AR
I i T

6530.. ggg;iub;e f:l.lit_lg period def‘iued

6330, For the purposaa of th:l.s art:lcle. the applicdﬂ.e finng

period fot a nonptofit corporation 13 the calendar quartef ‘during which

:lts orig:lnal articles were filed and the' :I.mediately precadins cnlendar

quarter. S A L A A
R R T Tt LSNP R S A P . AR tf ind
t. Section 6530 18 the sau as the first sentence of Section
. “ia LT : ;.!-. AT Y PV ey

1502(c). :
' Nogg . Fo:ner Sectj.on 3301 “(last paragraph} containn ‘s ‘definition

psi . - 0f "nonprofit . comqut;pn t.hat nay 1nc],qde some. noqprot‘:lt corporations

. that will sot be covered by the new statuteé, This matter will need to
c... 1:be peviewed when the scope of .the statyte has been deteryined and a
broader definition of "aonprofit norporation" pro_v:l.ded here do"that the

a: acope of. the ex:latins statute w:l.ll be reta:l.ned -
LA
. " - .
ST TR T e e T s e b e dksetg ane
.G'-'_v.", l,?j.f,‘ v T S ‘ . - tedee o o0y S i "T;H')' K S
il r
! e i Y 3 LET,
t I ! sl 4 3 v
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404/467 SRR "$' 6531

p—

§ 6531. Statenent 1dcnti£yi__g officera, principal office, and gm ipal
activil:z '
i Sl ' T AP W I B

5531. munfso days .'fur tbe gm,u; of iu mszm articles and

LR CRCINEE PO IS S AR

annunlly theraaftar during t.he applicable fi.ling period uch year, avery

).':\. L{ ELI

g_'-‘ b b

nonprafi.t corporation ahau f:l.le. on a fan prugrim by tha Seovetary

. ot s:au, a statemem: containing a11 of tha foliowiﬂg

tr e : RN . Pie, LoneE o _['.'.;'i‘--;
(a) The preuntly authorized mmber of 11:3 diuctors. o
------- o T S R SR T Slufrre poh

(b) 'rho nane and cmnplate bua:lnm or residence aadrw ot ‘sach of

T Y

]
-
bata}

its incumbent dimmu.
are gL o ceanpgn, . ""T'- 5 L V~

7 (c) 'nu nua aud eolplcto bu:l.ms or mtdmn uamu ot 1u
chief mcutive off:l.car, ueretlry.ﬂgnd chief ﬂnaneial ofﬂcat. ‘

113"‘: F]l\'__ el ‘:‘ £ { '_:.: B LN - ‘rl'l »7’5"
rr";m (a) m s’l:re?%' aam-a u: Lvs prindpn Euéutiv& gﬂienf
e BT e ¥l 'y po i H

m wm -a&m- of e pﬂwm muu &fﬂm u not ~1n this

A

state. thl street ldﬂrais ‘éf 11:5 bﬂn&ipal’uf!iﬁ% 111 titﬁ mtt;‘u say.

{(f) A statement of the general type of activity which cmtitnt_u
the principal activity of the nonprofit corporation (for exsmple,
church, country club, trade association, higher educational iunstitutios,
airplane club).

Comment. Section 6531 is the same in substance as Section 1502{a).
Revisions have besnc made to reflect the fact that the corporation is a
nonprofit corporation.

Section 6531, like Section 1502, requires thaet the statement be
filed snnually rather than sach five ysars as was the case under former
Section 3301. Although former Sectiom 3301 required a filing only once
every five years, it also required a filing of a new statement svery
time there was any change of .officers. Under Sectlon 6531, although the
etatement must be filed sncually, the additional requirement that s nev )
statement be filed each time there is any change in officers has not

~109~




§ 6532

- .. been continued. This additional requirement was one that easily could
be';iériéoked by .the nonprofit corporation. The annual filing,rqu;re-
ment is a more effective meihod of éésuring‘thatraccurnte'iufarna§i3n
concerning the corporation 18 on file with the Sectetary of State. VThe
posaibility that the annual filing requirement.will be ovurlookad by the
unnprufit corporation is minimized because Section 6536 requi:nl ‘that
the Secretary of State mail the necessary form for compliance to the
nonprofit corporation appgoximately thrac wonths prior teo the clnta of
the filing period.

-y .

Poliuz Iusue.\w_‘_ S -

ook

' Should the annual filing requiremeﬁt be applied to nonprofit cor-
poration:? xeeon-audatian Yes., . R

- M_ Nemoracdum 76-36. - o ol i,

406/468 | .. 86532

\ g 6532, Deliipltion of qggnt for service e
6532. The statement required by Section 5531 uhllltglso delignate.

as the agent of such nonprofit corporation for the purpose of service of
Eb,grncpaa, any nstural person reeiding in this state or a éokporation
vhigh hns cauplied wieh -Section - 1505 and‘whonc eupacity to act as such

i agpnt has not tdtlinlted. "If a natural person 1: dnlignitcd, the state-

il - memt, uhall set forth such ‘pérson's complete busineas ot residence ad-
ELT EV '.d:eqé.‘ If a corporate agent is detignated, no addrean fot 1t shall be

1-set forth.

e w Sect:l.on 6532 16 thé same in-substance as Section 1502 ().
Unlike former Sectinn 3301(3), the, designation of an agant for service
is mandatory rather than pernissive. One of the chaﬁgcn made by the new
H ““f*bnsﬁgass corporations law is that the ‘designation of an agent for serv-
’ ice is now nandatory, formerly, dasignstion of an agent for service was
> permiseive undér former ‘Section 3301(a). o

"'llD- P e .:
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RIS N,

1:. pr:l.nc:l.pal mcutivn ofﬁcc. . ,

- a1

§ 6533

L

IR

3 l_'ol_i_cg Issue:

Shoqld designation of an a;aul: for service Gf process ‘He' mandatory?
Rseomndacion. - Yes. : -

[ e . FURT ="y

Hmrandun 16-36. S e e rn 1

. " I'I [ A I =J,-'§,-:'=_:
P

% 953?6?9Ha. '1 f@i:ijf:”‘f‘~!ﬂ"¢aJquﬁ o

653-

6533, Hhennver any of the informatfiom requi.ud i:y Sceu.on 6531

-t-t{

chlnsu. the nouprofit corpora:inn my ﬂh & current ltltﬂint eed-
ottions 8951 | q:mzs«.
order to change its agent for service of procéss ox the mﬁim

taihins AX1 BE the' fnformetity riquitod hy

agent, the nonprofit corporation shall file & current statemsnt coatain-
ing al] the information required by Sections 6531 and 6532, AN

Cosment, Section 6333 is thc same 1n uubntmcc as tho !:lrot two
sentences of Section 1502(6) o Fev e T e X _'-”?5-' S tIAE

B et 0. S TR e O : ‘ .
- 986/640 - : ™ T e G w oy B6SB
. 'Y AR N RS PURE : Tt -l ] . )

,5‘65:__- St

5534. ’ An mnt 4--1@“'# fﬂf “mﬂ °f m" *h
nruch or [to hé aupplud latu} nq,z fﬂa a IM md W '

. THa” et LR
MEIN J_! %} 1

At BT S RS P '

1ty of the amt to act in anch capacity shall cease né tlp m
of Stnta ferl:!uith -Iull s:l.vo uru:tan not:l.ce of the fﬂ,in; u! tlu ltm-

ﬂnt o’f’ t;gﬂ.;nut,im by uil t& thc mpmﬂt corpouttq ld:l:q te

-5 "—

ety N I..j.. o) i PR

_M_L Sect:l.on 653& is tha same 111 subsunce as Scct:lon 1503.

Y

TN (A 1 \

" crose-Reference: "Anknnwledgnd" aefin.a, s 5159, SN ;;ugwéq

In'i.t.tan ltlt#lll: of nsiguum as mu;h ‘F“t- mm' ﬂ!!qt‘ o |
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9687641 § 6535

$:6535, "Wien designation Of new agent iajuired.’
6535.* If a natural person. who haawbeen designated agent for serv-

34

”.“ice of prpceaa pu;auagt to thin ar;icle or. [to be supplied leter} dies

.°r resigna or nq longer rgsideg 1n the state; or: 1f the corporate agent

for such purpose resigns, dissolves, uithdraws from the -atate, forfelits

_ tits righ; to traqsqct 1nt:aatata hustaeas, has 1:5 corporate rights.

rf”puwgrs. and privilegqs suqunded. or aaasea to exiat,.the nomprofit

corporation shall forthwith file a desigpattqn of -:a:new agent conforlins

to the requiremuntl of this article or {to be supplied later].

\ LN HSN Y

ggg!ggg; Secttun*6535 18 the-sadh ta auba“‘f“~n- Sedeibn 1504,

968/642 § 6536

§ 6536. Renewal forms

- A, N &'
6536. The SGcretary of scate hhall naIl a forn for colpliance with

P s LSRN ( “'r'

ihis"article to each nouprofit corporntiOB approxinately thres monthe

XL I B KL 1 k]

prior- {6 the cloae of the applicable filing perio&._ The forﬁ nhall

‘gtate - the due’ date’ cf tha statamant and shall be muilsd to tha lnst

VML ll(ﬂ AT

addrenss of thn nonprofit corporation accordins to tha.reeorda of the

JEM e ot A

'“;'secretary'of'Stata.’ Heieher ‘the. failure of tha Sécratat? Of State to

T & . LR ER s At

‘mail the 'fois nor the fallure of the nﬁnprofit eorporation ro rgcaive it

Y K

'his an’ nxnuse for failura to ccmplj:wirh thia article.

R

Comment. Sectlion 6536 is the same in substance as the last three
sentences of Section 1502(c).

-112-



'968/643 5 6537

o e e an e it o e B e

§ 6537. New statmf l rabden previous statement: dispoesl of

- 345537. (n) thnmr the nonproftt uorpm:im fua & lmmt

,,,,,,,,

:pmmt ro :hna ar;icle. 1: supcrudel nr p:cvioully £11¢ﬂr -tg_wt
.. and r.l;q ;nr.mn; 1.14“ arr.iclu as. to thaamt for-urvd.u of-.p:om-
.,and the addteu nf tm agent..‘ - I 3:-1--.\-: rorn s '_rI‘

S ,fﬂ:f) m Sesﬁtary of Sufe Bay ;lutm w»aﬂumu dtmn;of any
mwmr. fﬂ.ed puum; to, this art;lnlemf:ndt hu bom mmdd by

the ﬂ.nng. og " m ltatmt. D R B T

N . . .
i oo T . . e P
- Bl . T kS - o

sy Comments Subdivisige {a). of -Section 6537.ie the un-ln substence
" as the last sentence of Section 150Z(d); subdivision (bY ts'the sase in
substance as Section 1502(e). )

968/644 | | § 6538

Foe i, ke
6538. (a) A my af the -tttmt filn’d by .mﬁﬁt mutian
pununt to th:tl mi.ch aha:ll be nuh mﬂnble tn thtﬂpﬂlilmn
requu:. rot tm;u;sh:ln; a eupy d auy aueh lta:mnt, m,m of
szm"a;ifcurue and coliact s fae of ona dolm (m.- IR
e '{6) 'nm mich  shall not b be cmtmd to ﬂm mwm ‘desling
awbrasr - £ ' % A

with the wzoﬂt co¥poration on mzi« ot 1;1' ushr m duiy m o=

R T R K A PR T

quire about, tlw ad.itm or cannnt of aﬁr iur.mc ﬁhdwt to

o rfﬂ‘th "' 'i . irt:l:é.u‘; 1 .h'ﬂj,fh!' e s Ak ’. -.-.T o _-_}c | L ...,--.‘-Z- i i

. 13-
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§ 6539

Comment. Section 6538 continues the substance of the. last three
sentences of the sixth paragraph of former Section 3301. Only the last
of the three sentences . :;aferred to was . cmied over 1ntn the nev busi-

L L [ v,

i Ress. cor?qrgtflgna 1&._ See Segtion 1502(f). Hmmmr. subdivinion (a)
of; Section 6538, which continues I:he aubntance of the two sentences not
‘catried ‘over intd' the new business’ torporations lm. is useful:in pro-
. :viding: notice as to the fact that.s copy of the. q_;;a;euns ﬂ?;}lgg_iob-

i+, tained and is pecessary to provide a fee for the furnishing of "tht copYy.

¥ Trell

Shoulﬁ anhd:l.w:l.nion (a) be 1nc1udad, thi.n pmvi.s:l.on hav:lng been
omitud in the new hus:l.nns corpornuoﬂl hw? hcomndatim‘ Yes.,

S

! ks 'h"!‘" I-Ienorandum 76=36. -

A T B

oe8leas - o esm

6539. 'rii;"'u;;éﬁﬁﬁ f1led under this article shdll beffied with-

outfee. . . S v B

M_ Scct:l.an 5539 nontiuuu the mltmce of the lut ‘sentence
of the seventh psragraph of former Section 33010 'l'he ‘policy dipressed
in the section is consistant with Governsent: Code-Bection: 1221&, which

:Fiwas -added to. thq; Government Code by the act that enactod thu nev busi-

1, D089, corporations law, and provides: "'!ha fee for f:l.uns the statement
. pursuant to Section 1502 of the Corpontims Codo ia Tive donm (§5)

"for a stoek’ curpot'ation and there is hb-fes for a nonstobck: corporat!.on. "
Policy quea'

~ Stiould not: th&fe be a fee for* the fii:lng iafr nl ntataunt by a non-
~ . - Profit eorpa»ut:l.on? leeomdstiun' Yas‘ S
' . Doea the fact that an gnnua;. fiung 13 to ba required juit:lfy
“e i imposition of a fee? . Recommendetion: Yes. . . o

. Backgrownds - Meworsndum.76-36.. .. ...

P
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r il . 3 - e
""" § $540; " Procudit’ uhoh faluve € £rle seatemany i s v v
; - 5540 ' (&} [!pon l:‘l?e #a'ilura of a nonprofit: co;:por'lt’:m to ﬂ!e the

.17, SEALRBEDE; mtﬂ:eﬂ by, this. seticle,. the, sm-;m of smc -hm -u s
““noblcH o!"i%éh"d.nﬁqmcr to the’ nonpraﬂt E— m ppgen

LRSI h- [ -'-

eball nico contain information cmemina the application of this arti-

’D-H.

cle md ndviu the mnprof:l.t cotporat:l.on of the pmlal m t!

I ST g T o
«Sect:l.mt am& of, m nmnqe and ::mcm coq; tw; t‘imm fm finaly
fu.e the requ:l.red nr.nuunt after nol:;.ce of g.liquucy hQ- hqﬂq pﬂd

by the Secretary of State. If, within 60 dayo lftlt tlu utnu ot the

i - Nrt o
not:l.co of delinquency, s statement pursuant to thu article iﬁ been.

filed by the nnnproﬁt corporation, the s.cu;uy of suu thall urt:lfy
tha name of such nonymﬁt corporutiun to the l’rmhhc mm

SPUT * LAHN . *‘TI Bt v = ST

(b) Upon certification purmnt to -ubdiviaion (a). tho ?rmhm
Tax Board shall assess m:l.nst the mproﬂt qorpontton a p&ltr

Y Jf 1‘1 ‘

“two hundui infq doum (szso) puumt to m
o RMET
s A nuc lnd 'l!unttan ﬂodcc PRI IR 5'-'f". : . cLT

Ty

{g) m p-uxty hn‘uu ﬂrdvtded llitll ’Mf IPP!! Lo, ' e

H":}l 1l J‘ o

-ubdhiticn a(n) hnndhqolnd qr hu bun ursu} 1nto mtlul‘ epmu-
tiun.

P A
: bl *
1"?:"""""-"“'! NERHM

G (d).’ The:- pml.ty hl:;.tn prwjdad shall netﬂppp].; to lny ‘;nowroﬁt
;?rpotation. thu corponu pwc'r's. ttahu ' Wﬂ ﬂnh lun
been suspended by ‘the rtanchiu Ti;' m:t pmmt tbr s;cuu 23301 ox

23001.5 of the Revenue and Taxation Code' »teutlmrsm:lx u-thm'grélor to
the last day of the filing period pursuant to this artich and which tha

corporate powers, rights, and privileges have not been revived on or
=115«
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§ 6540

prior to the last day of the filing period. The Secretary of State need
not mall a form pursuant to Section 6536 nor a notice of delinquency
pursuant to this sectlon to a nomprofit corporation whose corporate
powers, rights, and privileges have been suspended more than six months
prior to the last day of the filing period and which corporate powers,
rights, and privileges have not been revived on or prior to such last
day of the filing period.

(e) If, after certification pursusnt to subdivision (a) the Secre-
tary of State finds the required statement was filed before the expira-
tion of the 60-day period after mailing of the notice of delinquency,
the Secretary of State shall promptly decertify the name of the non-
profit corporation to the Franchise Tax Board. The Franchise Tax Boaxd
shall then proaptly abate any penalty sssessed against the nonprofit
corporation pursuant to Section 25936 of the Revenue and Taxation Code.

Comment. Section 6540 is the same in substance as Section 2204.
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Chepter 17
Not approved

406/173 § 6710

CHAPTER 17. SERVICE OF PROCESS

Article 1, Manner of Service Generally

§ 6710, Additional method for serving domestic corporation

6710. In addition to the provisions of Chapter 4 {(commencing with
Section 413.10) of Title 5 of Part 2 of the Code of Civil Procedure,
process may be served upon domestic nomprofit corporations as provided

in this chapter.

Comment, Sections 6710 to 6732 are the same in substance as Sec-
tions 1700=1702 of the Corporations Code. Section 1702, as proposed to
be amended by Assembly Bill 2849 of the 1975-76 Regular Session, has
been used in preparing this chapter. The following table shows the

source of each section in this chapter.

Section Source (Corp. Code Sections)
6710 1700

6720 1701

6730 1702 (a)

6731 1702(b) (first ctwo sentences)
6732 1702(c)

Article 2. Service on Designated Agent

§ 6720. Service on designated agent for service

6720. Delivery by hand of a copy of any process against the non-
profit corporation {(a) ic aay nartursl rerscn designated by it as agent
or (b), 1f a corporate agent has been designated, to any person named in
the latest certificate of the corporate agent filed pursuant to Section
1505 at the office of such corporate agent shall constitute valid serv-

ice on the nonprofit corporaticn.

Comment. See the Comment to Section 6710,
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§ 6730

Article 3. Service on Secretary of State

¥ 6730. Service on Secretary of State

6730, If an agent for the purpose of service of process has
-Tesigned and has pot_been replaced or if the agent designated cannot
with reasonable diligence be found at the address designated ﬁor deliv-
ery by hand of the process, and it is shown by affidavit to the satis-
faction of the court that process against a domestic nonprofit corpora-
tion cannot be served with reasonable diligence upon the desigga:gd
agent by hand in the manner provided in Section 415.10, subdivision (a}
of Sectilon 415,20 or subdivision (a) of Section 415.30 of tgerode of
Civil Ero;edqre or upon the nonprofit corperation in the manner provided
in subdivision (a), (b), or (¢) of Section &16.1070r subdivision.(a) of
Vééctio;aﬁféQiﬂhof the Code of Civil Procedure, the court may make an
orde£}¥haﬁrthe ﬁerviceiﬂe wade updh'thé'nohprofit corporation by delfv-
egfég,by‘ﬁhnd“to the Secretary of State;-dr to aﬁf bérson employed in’
the Secretary of State's office in the capacity of assisetant or depﬁty,
';;é éopy 6fAtﬁé‘pfoéeEéifo£ aach defendant to béTSerﬁéd, together with a
copy of'ﬁhélo;ﬁ;f aﬁthorizing such service., Service 1n this manner is
deeme&“complééé on ghe lOEhvdaﬁ after delivery of the procésaito the
‘Seérefégf‘of-State.

Comment. See the Comment to Sectlon 6710.

§ 6731. HNotice to corperation

6731. Upon the receipt of any such copy of process, the Secretary
of State shall give notice of the service of the process to the non-

profit corporation at its principal executive office, by forwarding to

~11H3-



5 6731
such office, by registered mail with request for return recelpt, the
copy of the proceesmor, if the records of the Secretary of State do not
discloaelan address for 1ts principal executive effice, bﬁmforwardiﬁg
such COPpY in the same manner to the last designated agent for eervice of
grocees_who has not resigned. If the agent for service of proce;s has
resigned and has not been replaced andjthe records of the Secretary of

State do not disclose an address for its principal executive office, no

actlon need be taken by the Secretary of State,

. Comment. See the Comment to Section 6710,

~§ 6732, Record of service, certificate of Secretary of State as
o evidence ' st

" §732. (a) The Secretary of State shall keep a record.of -all proc-
ess sefved ‘upon ‘the Secretary of State under this artlcle and shall -
record therein the time of service and the Secretary of State’s action
with reference thereto.

(b) The certificate of the Secretary of State, under the Secretary
of ‘State's officlal seal, certifying to the réceipt of process, the
pivirg of notice thereof to the nonprofit corporation, and the for-
warding of such process pursuant to'this article, shall be  competent and

prima facle evidence of the matters stated therein.

Comment. See the Coiment to-Section 6710.
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992/9268 . _ § 7030

Tentatively Approved
February 1976

Afticle 3. Distribution of Assets

§ ?030. When distributlon may be made

| 7030. (a) After determining that all the known debts and 1iabili-
ties of a nonprofit corporation in the process of winding up have been
paidior adequately provided for, the board shall distribute all the
remaining corporate asseta in the manner provided in this article.

(b) If the winding up is by court proceeding ar subject to court

i 1 AP

supervision, the dietribution shall not be made until after the expira-

tion of any period for the presentation of claims which has been pre-

scribed by order of the eourt

Comment. Subdivision (a) of Section 7030 is the same in substance
as the first sentence of Section 2004 (General Corporation Lawai It
 continues the poition of the first paragraph of former Section 9501 that
related to payment or adequate provision for debts and obligations of
the nonprefit corporation. Payment of a debt or liability has been
adequately provided for if the conditions of 'Section’ 7031 are satisfied.
For recovery ‘of assets distributed to members Uithbut compliance with
this section, see’ Sectlon 7037
' Subdivision,(b) is the same 1n substance as the secohd sentence of
Section 2004 (General turporﬁtion Law} T o
Distribution of assets of a nonprofit corporation on dissolution
may be made only after the requirements of Section 7030 are satisfied.
Distribution of assets generally is provided for in Section 7032 (<Jis-
tribution among members or in accordance with articles). There are
special rules for assets held on condition requiring return {Section
7033), assets held on trust or by a charitable corporation (Section
7034), and assets held by a subordinate body {Sectilon 5214).

~120-



9997927 g 7031

Tentatively Approved
February 1976

§ 7031, Adequate provision for pavment of debts and liabilities

7031, (a) The payment of a debt or liability, whether the where-
abouts of the creditor is known or unkndwn,*ﬁés been adeyuately provided

fdf if tﬂe payment has been provi&éd“for Bﬁ either of'the followling

means:
i -

(1) Payuent thereof has been assumed or zuaranteed in good faith by

one or mdfé‘fiﬁaﬁciélly responsible persons or by the Uuited ‘States
government or any agency thereof, and the provision (including the

financial rESpéﬁéibilitf'of”such personéi-ﬂéé determined in gnﬁa'faith

-‘{aﬂ& witﬁ reasdﬁaﬁie‘care byﬁthé board to be adeqﬁate at théﬁti&e of any
distribution of the assets by the board pursuant to this:a;fiéfé;
"{2) The amount of the debt or liability has been deposited as pro-
vi&éé:%éwﬁéct{on ?036.77 | |
{b) This section &oes.nét prescribe the eﬁclusivé meaﬁé é; making

-adefjuate provision for debts and liabilities, 7

.. Comment. Section 7031 is the same iIn substance as:SggtionLQOOS
{General Corporation Law). It continues provisions applicable to non-
.. profit corporations by former Section 5001 through former Section 9300.
"Financially responsible persons” includes financlally responsible

- corporations.. See $gction 18 ("person” includes ''corporation”).
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992/920 7 7032

Tentatively Approved
February 1976

'§° 7032, vistribution among nembers or in accordance with articles
. or bylaus o L Fy

7032, ,U?}ESS otherwise provided, in this division, assets held by a

nonprofit corporaticu shall be distributed on dissolution among the

members in accordance with thelr respective rig hts therein or disposed

LR

of in such other manner as may be provided in the articles q; bylaws.

Commeht. Section 7032 continues the substance of that portion of
the first paragraph of former Section 9801 that related to digttibution
of assets to members or as otherwise provided in the articles with the
addition of a provision permitting provision otherwise in the bylaws.
For a comparable provision, see Section 2004 {General Corporation Law)
(distribution of remaining corporate assets among shareholders according
to their respective rights and preferences). Section 7032 governs
distribution of the remaining assets of a nomprofit corporation én
.disscolution unless, the assets fall within the terms of Section 7033
' (retcth,of assets held on condition), 7034 (disposition of assets held
on trust or by charitable corperation), or 5214 (delivery of assets held
by subordinate body).

Thé ‘raspective rights of the metibers ate detérmined by reference to
the articles and bylaws. Absent relevant classifications, the property
rights of iembers are equal. See Section 5401. The articles or bylaws
.. may, howener, provide = dispositien of zescis cther than distribution to
members.j _ .

It should be noted that, if assets of a nonprofit corporation are
distributable to members on d1ssolution, the nonprofit corporation will
not qualify for income tax exemption under Revenue and Taxation' 'Code
Section 23701d or Internal Revenue Code Section 501(c}(3}. Moreover,
the memberships Qill be 'securities” within the meaning of the Corporate
Securities Law of 19ﬁd and may not be exemp: from the qualification
requirements of that law. See Secticns 25019 and 25100(31): see also
California Corporations Commissioner, Release 13-C (¥ay 15, 1970).

Ry S



404/369 5 7033

Tentatively Approved
January 1976

§ 7033, Letuln of asgets held on condition
?033.7 ﬁasets held by a nomnprofit corporation upon condition re-
“guirlig return, transfer, or conveyance, which condition: ctcurs by

‘reagon of the dissolution, shall be returned, transferred, er conveyed

. '4n accordance with such requirements. -

Coument. Section'}033-is new.“ It islédmparaﬂie to Section 46 of
.. the ALI-ABA iModel Nonprofit Corporation Act. Section 7033 is consistent

.iyith the common law in:Califorrnia. See In re Los Angeles County
.. Pioneer Soclety, 40 Cal.2d 852, 866, 257 P,2d 1, 9 (1953), cert.
. -denjed, 346 U.S. 538 . (1953).

C%04/363 Co e S B T034

Pt 1 . . . )
Substance Tentatively

Approved February:1976

. 5 7034, Disposition of assets held on trust or bg_éharitable corpora-

” -.jﬁjé. (a) Thcse aséets heid by.# nonprofit corpofatioﬁro; a chari-
table trust and all of the assets held by a nonprofit carporation or-
ganized for charitable purposes shall be disposed of on dissolution in

. conformity with the purposes of the charitable trugéfﬁf:the charitable

.purposes for which the nonprofit corporation was organilzed. :

(b) Lxcept as provided in subdivision (c), thé diSposition required

1n subdivision (a) shall be made by decree of the superior ccurt of the

:"_i 123_



§ 7034

proper county in proceedings to which the Attorney General is a party.
“.‘The decree shall be made upon petition. therefor by the Attorney General
or, upon thirty days' notice to the Attorney General, by any person
.concerned in the dissolution.
(c) The dlsposition required in subdivision [a) nay be made without
the decree of the superior court, subject to the rights. of persons con-

cetned in the dissolution, if the Attorney General makes a written
i .

_waiver of objections to the disposition

-4

Coument. Section 7034 continues the substance of the second para-
'graps of former Section 9801, The disposition of “assets provided in
”Section 7034 apglies only where the assets are not hield on condition
'requiring return, transfer, or conveyance See Sectlon 7033.

Subdivision (a) applies both to assets received on express trust
for charitable putposes and to assets received by a chatitable ‘corpora-
tion whether or not on trust. A nonprofit corporation ‘organized exclu-
sively for charitable purposes holds 1its assets in trust for the pur-
poses enumerated in its articles of iucorporation even though they were
not otherwiae expressly ear—marked for charitable trust purposes when

acquired by the corporation. See, e.3., Pacific Home v. County of Los

Angeles, 4! Cal.2d 844, 257 P.2d 1 (1953). whether a nonprofit corpora-
tion is deemed to be a charitable corporation for the purposes of sub-
division (a) is a question of fact to be determined by reference not
only to its articles of incorporation but alsc to the manner of conduct~
ing its activities. See, e.g,, Lynch v. Spilman, v7 Cal.2d 251, 62 Cal.
Rptr. 12, 431 P.2d 636 (1967), In re Los Angeles County Pioneer Society,
40 Cal.2d 852, 257 P.2d 1, cert. denied, 346 U.S. 888 (1953). Chari-
table purposes are not defined by statute but left to judicial develop-

Subdivision (a) also has the effect of preserving the doctrine of
cy pres. Former Section 9801 was silent as to this point, but case law

" required application of the c¥ pres doctrine. See, e.3., In re Veterans'

=124~
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§ 7035

Industriesl Inc., 8 Cal. App. 3d 902 88 Cal. Rptr. 303 (1970) lletro-
: polltan Beptiet Church of Richmond Inc. v. Younger, 48 Cal. App 3d 850,
©121 €41, Kptr. 89y (1975). ‘

Subdivision (b) continues the provision of former Section 9801 that

required a court decree of distribution The decree is made ‘upon
petition therefor by the Attorney General or by an interested parcy

" after 30 days” hotice to the Attorney General. If should be noted that,
although- the Attorney General:is a party to the court proceeding, the
_ultimate responszbility for the proper applicationaof the standard of

subdivision (a) rests uith the court. In re Veterans' Industries, Inc.,
supra. ' ‘ I R
.. . Subdivision (¢) 1s new. It permits disposition of charitable
assets vithout court decree upon waiver of objections by the Attorney
i General. A nonprofit corporation may seek a court decree even though
the Attorney General has waived objeotione, and the waiver of objections
binds only the Attorney General and not other interested parties, such
as the donor or other potential distributees

iNote. The question whether provisions: governing corporations sole
should be integrated with this seotion is deferred.

The question whether a scheme such as that .provided in this section
should be applled to wergers and sales of assets is’ deferred until con-
sideration .of these subjects. Cenites d

404/359 ‘ o 5 7035
o Te tatively Approved
February 19?6

-§ 7033i _Manner of distribution

''7035. (a) Unless the articles or bylaws otherwise ‘provide, distri-

bution of assets may be made either in money or in property or secu-
nrion ot Sets D€ made &ither in | LOPETLY

rities and either in installments from time to time or as a whole, 1f

this can be done fairly and ratably and in conformity with tﬁe’rights of

the distributees,
- -125-



3 7035.5

{(b) Distribution of assets shall be made as soon as reasonably

consistent with the beneficial liquidation of corporate assets.

| Commeﬁt;' Section 7035 is the same in;étbatancé as Section 2006
{General Corporation Law). It continues provisiens applicable to non-
.profit corporations by former Sections 5C02 and 5003 through former
_Section C300. Section 7035 applies only to distributions among nembers
or other dlstfibutees where there are no contrary requirements in the
* articles or bylaws. Uhere the articles or bylaws provide otherwise, the
-»distribution is not made pursuant to Section 7035 but 1s made in accord-
ance with the requirements of the articles or bylaws.

Note. Provisions relating to a plan of distribution, if any, have
" hot yet been drafted. =

T

4047934 - . §7035.5

§ 7035.5. Plan of distributiqn

[NOT YET DRAFIED] .

404/358 | | 5 7036

Tentatively Approved
Tebruary 1976

§ 7036. ‘Deposit of distribiiticn to creditors, members, and other per-
sons

7036, (a} This sgection applies to a creditor, member, or other
person entitled to assets of a nonprofit corporation in all of the fol~-

lowing cases:

- w126



§ 7036

(1) The person is unknown or fails to accept a payment or distri-

., ‘bution.

- @ The person cannot be found after diligent inquiry.

(3) The existence or amount of the person s claim is contingent

contested or not determined

HEYEU V.

£4) . The ownership of the person's. membership is 1n dispute

(b) In cases described in subdivision (a), the nonprofit corpora-

TR

tion may deposit the payment or distribution or the maximum amount of
‘the claim with the State Treasurer or with a2 bank or trust.company in
this state in trust for the benefit 'o6f the person lawfully entitled
7thereto. The payment or distribution shall be paid over by the deposi~
tary to the lawful owner, the owner's representative, or assigns upon
satisfactory proof of title.

(c} For the purpose of providing for the transmittal, receipt,
accounting'for; claiuing, management, and investment of all amounts
deposited in the State Treasury under the provisions of subdivision (b},
the deposit shall be deemed to be patd or dilivered for déposit in the
State Treasury under the .provisions of Chapter 7 (commencing with Sec-
tion 1503) of Title 10 of Part 3 of the Code of Civil Procedure and may
be recovered in the manner prescribed therein.

Comment. Section 7036 is the same in substance as Sectioh 2008
" (General Corporation Law). Subdivisions (a) and (b) continue provisions
applicable to nonprofit corporations by former Sections 5009 and 5010

through former Section 9800. Subdivision (c) continues provisions

.,fapplicable to nonprofit corporations by former Section 5011 through

"former Section 0800
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4047357 G 1037

i ‘ dot Approved:; See !linutes
February 1976

v ol : -

§ 7037. Recovery of improper distribution to members

' . i .. g

7037. (a) whenever in the process of winding up a nonprofit cor-
poratiocn any distribution of assets has been made, otherwise than under
an order of court, without prior payment or adequate provision for pay-
! ment of any of the debts and liabilities of the nonprofit corporation,
any aeount s0 improperly distributed to any member nay be recovered by
~the nonprofit corpordtion. Any of such members may be:joined as de-
fendante.fﬁ the séﬁc aétiéﬁ or brought in on the motion of any other
defendant.

{b) Suilt may be brought in the name of the nonprofit:ecorporation by
' any ‘one or more creditors of the nonprofit corproation, whether or not
the;hgave reduced their claims to judgment to enforce the liability
- under .subdivision (a) against.any or all members receiving the distri-
bution. -

(c) Members who satisfy any liability under this section shall have
the right of ratable contribution from other members similarly liable.
Any member who has been compelled to return to the nonprofit corporation
more than the member's ratable share of the amount needed to pay the
debts and liabilities of the nonprofit corporation may require that the
nonprofit corporation recover from any or all of the other members such
proportion of the amounts received by thewm upon the ilmproper distribu-
tion as to give contribution to those held liable under this section and
make the distribution of assets fair and ratable, according to the
respective rights of the members, after payment or adequate provision

- 106



§ 7037

fﬁr payméng of all the debts and liabilities of the nonprofit corpora-
tion.

(d) As used in this section, "orocéss of winding up includes pro-
ceedings under Chapters 18 and 19 and also any other distribution of
 assets to members made in contemplation of terminaticn or'éﬁéﬁdonment of

.. the corporate activities.
e

" Comment. Section ?037.is'tﬁe sé&e'iﬁﬁsubstance as Section 2009
(General Corporation Law). It continues provisions applicable to non-
profit corporations by former Section 5012 through former:Sectibn 9500.
Although 2 nonprofit corporation may make distributions to perspns or
‘groups other than members (see Sections 7032~ 703&) Saction ?037 is
limited to recovery of distributions made to members. The directors may
be liable for improper distributions to, mgmbers or other distributees
pursuant to Section [316] For the obligation to pay or adequately
- provide for debts and liabilities, prior to distribution, see Section
7030, Adequate provision for debts ahd liabilities 1 defined in Sec-

tion 7031. .

Note., The staff has not yet drafted provisions relating ‘to the
liability of directors.

[
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404/185 Corp. Code § 9200

Tentatively Approved
February 1976

CHAPTER 2. FORMATION AND BYLAWS

Article 1, Purposes
orazions Code § 9200 (repesl
| 9200, A nonprnf:l.ﬁ corpdrit:lon may be formed by three or more per-
sons for any lawful purposes which do not comtemplate the distribution
of gains, profits, or dividends to the members thereof and forwhj.eh

" individuals 'lwtuliy—m aimuta Mdm. mnh u seligious, -ch_a;i—

tuhl.o. soehl. udmtioul, or cemetery purposes, or for undul.ns
sexvicas, lubjnt to m and regulatioos mnmu to mt&cuhr
classes of nenprofit eotpou:i.on- or lines of activity. Carrying on
business at a ﬁ:otﬁ as an incident to ths main purpom.o! the ecorpo-
rlc:l.on and the distribution of assets to members on ﬁimlutian are not
!otbﬁdan to mprofit corporatiou. ‘but no corporation forlud or ex-
isting under this part shall distribute any gains, profits, or dividends
to any of its members as such except upon dissolution or wi.nd:lngup.

Comment. The portion of the first sentence of fomer Section 9200
relating to the purposes for which a monprofit corporation may be formed
is superledod by Section 5210; the portion rdat.‘-ns to the mnber of

1ucorporators is superseded by Section 5220.
The portion of the second mteace of former Section 9!00 plr-

- mitting carrying on business at a. proﬁt is -mruded by Section 5235,

the portion. ptecludina distributions to menmbers of gains, pmﬂ.;s. or
diﬂdmds as such is continned in -Sectdion 5236(a); the portion pere

: n:l.tl::l.ns disctribution of assets on dissolution or winding up is continued

in Section 5236(b).

:':‘ wa®



4041797 " Corp. Code § 9201

C‘ . . | : - o . Tentatively Apprmd :
' ' ' February 1976 - = -
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968/719 Corp. Code § 9201.1

Tentatively Apprcwed
Febmry 1976

9201.1. Any wwm aorporatinn !omd uadu: mmn 9201 umeh o
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w ?otm Seet:lm 9201 1 1- mtiam 1: Sactiu 5211. o
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siml cenduet of the Stnte Bay of calﬁomta cmemius sueh ny-ua or

systems, -

(b) Membership in the corporation and an ‘opportunity to render pro~ . -
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fessional services upon a uniforn basis sre aveilsble to all sctive .
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992/934 Corp. Code § 2203

Tentafively Approved
February 1976

Corporations Code § 9203 (repealed)

9203. A nonprofif corporation may_bé formed fﬁf,tﬁn purpose of .
incorporating any'suﬁo:dinate body instituted of created under tha au-
thority of any head 6£;nati&ha1 association.-lodse, order, benefi#ial
association, fraterngi or Beneficiai society, labaf union, foundation,
federation, ﬁr any ofher society, prganizaﬁion, or assoeiatiaﬁ. The
fact that the h§ad or naticnal body is unincorporated does not pfeveni
the incorporation of the subordinate boﬂy.

The rules governing the incorporation and oparatiap‘of uﬁinﬁofpo-
rated asabciations govern the incorporaﬁion‘of ;ny aﬁbégdinate bod}.

The seal of the subordinate body shall be its ;&rporate seal.

Comment. Former Section 9203 is continued in Section 5214.
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4047186 Corp. Code § 9300

Tentatively Approved
February 1976

Article 2, Articles of_Incqrgo:ation _

Corporations Code § 9300 (repealed) |
9300. The articles of incorporation shall set forth:

(a) The name of the corporation.

(b) The specific and primary purposes for which it is formed.
This requireﬁént'ﬁhsll nnf be d#emed to_pzeclude,a stateaent of genefal
purposes orrpuwers or to restrict the right of the corporation to engage
in aﬁy'other lawful actiiity.‘

(c) That the corpptation is organized pursuant to the General
Honprofit Corpﬁratioh Law orrpurSuant'io Part 1 of Division 2 of Title 1
of the Corporations Code.

{d)_ The county.in-this‘stnte where the principal offiée for the
transaction of businesa of the corporation is located.

. {e) The names and.addresses of three or more persons who are to

act in the capacity of directors until the selection of their succes~

sors. These persons may be given such titles as sre deemed appropriate,

but they shall be subject to all laws of thie state relating to direc~

tors except as otherwise provided in this part. The number of perscus
so named constitutes the number of diten:qrs_nf'theicogpo;ﬁtion, until
changed By an amendment to the drticlﬁa or, ﬁnless the articles other~
wiae:provide, by a bylav adopted by the members. However, the articles
or, unless.the articles provide othe;wisé,'a bylaw duly adopted by the
menbers, may state that the number of directors shall be not less than

a stated mininum (which in mo case shall be less then five) nor more




(. . : ' Corp. Code § 9301

k _thaga auted mxm (which ;l.n no case ahall exceed such stated ninlmm
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C : . 406/119 ' ' _ ' - Corp. Code § 9303

ttnure ef eff:lee af the diractbra m m . T
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592/933 - Corp. Code § 9304

Ie_ﬂl:at_i’#_ely Ap_p!_ow_ed. -
Pebruary 1976 -

93%. t&)'nxecpz m ﬁha ean af. the

"naned :tn the aﬁ!.cln tn aet aln the ca.paaity uf h ‘ﬁ:lfat dimtnr ghnu, -

' \'_ma a.ny aglm- p&rsnn m#rins to umetne wd‘.th tmu m-m !.n thc |
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-_any o!fieet oe"‘_" thana ﬂ;ary publie or- a jmt;g or cictk of a court &f
‘ uee;-a hmu au oﬂ’i.eial ml. T Ten -
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the - aecretiry or ahrk or. s:l."": L4

'eitiur ef ehn um:latiau or Ivy at

o 3 Bﬁfﬁﬁn' bonrd or

" body that thn umntm hu duly mthn:ii&é :m mzorpawsm ami m

authorizad sa:td off:l.cezs, baard or body to mm;ta the micle- of

' 1ncorpo:ation.




' Corp. co'de § 930&.5 _

- Sompemt, The first 8*“”% ﬂf aubl!ivisim (a) of former Seeti.an L
93(#4 ia zupﬁtaﬁdﬁd by Section. 3221' l:hse seeon& third iantennqa m ;- o
Subdivision {b) 1s nnutm in Sngti.ou 52;3 .mh m

 992/932
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3687253 Corp. Code § 9305

Tentatively Approved
Harch 1976

Corporations Code § 9305 (repealed)

:9305, Articles of incorporation of nonprofit cd;pé;@tions shall be

amended in the same manner as provided in Title 1, Division 1, Parc 8,

Chapter 1 of this code._.

Comment .- Section 9305 is superseded by Chapter 9 (conﬁencina with
Section 5910) of Division 2, ' '

368/254 o Corp. Code 5 9306

Tentatively -Apprwéﬂ
March 1976

Corporations Code § 9306 (repealed)

9306.  Any nonprofit cooperative corporation formed under formar
Title 22, Part 4, Division 1; of the Civil Code may amend its articles
to provide that the-voging power, prdperty rishﬁs, and interests of its
members shall be eqhal or unequal, and if umequal, to set forth a gen—
eral rule by which the voting power amnd property rights and interests of
each member shall be determined and fixed.

Comment. Section 9306 1s not continued. Any nomprofit cooperative
corporation formed under former Title 22, Part 4, Division 1, of the
€ivil Code 1s "deemed organized and existing under and by virtue of the
general corporation law of the State of California,” Cal. Stata. 1931,

Ch, 869, § 1, at 1840, The Seneral Corporation Law permits the amend-
ments referred to. Section 900,




C 406/120 | ~ Corp. Code § 9400

‘to ‘adopt, amml. or repea:l. bymm. “bf'm «pr
. R Note, This section hea not yet besn dhpesed of.
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406/118 Corp. Code § 9401

Corporations Code 5 9401 (repealed)

9401. The by-laws of a nonprofit corporation may make provisions
for: -7
| (2) The time, place, and manner of'célling, giving notice of, and
conducting regulat and special meetings of ﬁenbers or directors, uhich
may be held outside the State. The by-laws may diapense with notice of
all regular members and directors meetings.

{b) The requirements of a quo:um of directors or members, which may
be greater or less than a ndjority.

(c) Subjaéf to-any provisions in the articles, the number, time and
manner of choosins. qualifications, terms of office, official desig—
nations, powers, dutles, and compensation of the directors and other
officars. 7 ‘

(d} Tﬁe appointnant and authnfity of executive or other committees

of the board of direétors.

Note. This section has not yet been disposed of.

100/972 | Corp. Code § 9402

Tentatively Approved
. February 1976

Corporations Code § 9402 (repealed)
9402, The by-laws of a nonprofit corporation may make proviaions

for:

(a) The adnissian, electian, appainznsnt,_uithétlﬁal. kuapeulion.




Corp. Codg 5 9403

(b) The qualifications of members and different claasea of nsﬁbet- '

ahipﬂn and the prﬂpa:t?, ?oting, and- other‘rigﬁt ”ﬁgg;gggggg,fgrggyigif'f,'”



C " . ~ Corp. Code § 9404
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¢ 406/122 ‘ | . Corp. Code 5 9500

B erciscd, its pxoperty,controlle:!, and 16

o of upt less than thrée'direﬁtars.‘_..
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505/381 | | Corp. Code § 9501.1




506/123 Corp. Code § 9502

Corporations Code & 9502 {repealed)

9502. Unless otherwise provided im the articles or by-laws, any
vacancy in the board of directors caused by death, resignatiom, or any
disability shall be filled by a majority of the remaining members there-

of, though less than a quorum.

Hote. This section has not yet been disposed of.

406/124 Corp. Code § 9503

Corporations Code § 9503 (repealed)

9503. Subject to any provisions of the articles or by-laws, meet-
ings of directors of nonprofit corporations shall be called and held as

may be ordered by the directors.

Hote. This section has not yet beemn disposed of.

4067125 ' Corp. Code § 9503.1

Corporations Code § 9503.1 {repealed)

9503.1. If the articles of incorporation or bylaws so provide, any
action required or permitted to be taken by the board of directors under
any provision of this division may be taken without a meeting, 1f all

uembers of the board shall individually or collectively conmsent in

APP==-22



Corp. Code § 9504

writing to such action. Such written consent or consents shall be filed
with the minutes of the proceedings of the board. Such asction by writ-
ten consent shall have the same force and effect as a unanimous vote of
such directors. Any certificate or other document filed under any pro=-
vision of this division which relates to action so taken shall state
that the actlon was taken by unanimous written consent of the board of
directors without a meeting, and that the articles of incorporation or
bylaws, as the case may be, authorize the directors to so act, and such

statement shall be prima facle evidesice of such authority.

Note, This section has not yet been disposed of.

406/126 Corp., Code § 9504

Corporations Code § 9504 (repealed)

9504. Directors of a nomprofit corporation are not personally

liable for the debts, liabilities, or obligations of the corporation.

Note. This section has not yet been disposed of.

APP--23



404/110 Corp. Code § 9505

Yot Approved; See iHinutes
February 1976

Corporations Code § 9505 (repealed)

9505. A nonprofit corporation which holds property subject to any
public or charitable trust is subject at all times to examination by the
Attorney General, on behalf of the State, to ascertain the condition of
its affairs and to what extent, if at all, it may fail to comply with
truste which it has assumed or may depart from the general purposes for
which it is formed. In case of any such failure or departure the Attor-
ney General shall imstitute, in the name of the State, the proceedings

necessary to correct the noncompliance or departure.

Comment. Section 9505 1s continued as Section 5520,

Note., This section is to be reviewed for coordination with the
Uniform Supervision of Trustees for Charitable Purposes Act.

APP-~24
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Corp. Code § 9604

statutory proviasion or rule of law relating to nomprofit corporations,
the members of the corporation and shall exercise all the rights and

powers of members thereof.

Comment. The subatance of former Section 9603 is continued 1q'$g;-

tion 5402,

'992/931 Corp. Code 5 9604

-Iéqtatively Approved
February 1976

Corporations Code § 9604 (repealed)

9604. If an unincorporated association is incorporated under this

‘part, the members of the association shall be members of the corporation

so hreatgd, unless they file their dissent in writing with the secretary

thereof.

Comment. Former Section 9604 is continued in Section 5213.

101/149 : Corp. Code § 9605

Tentatively Approved
February 1976

Corporations Code § 9605 (repealed)

9605, If the members of a nonprofit corporation having a stated

number of members are reduced below that number by death, withdrawal, or

APP==27



Corp. Code & 3606

otherwise, the corporation shall not be dissolved for that feason; but
the surviviﬁg or continuing members, or member, may fill vacancies and
contiﬁue the corporate existence, unless the articles or by-laws provide
otherwise. |

Commpent. The substance of former Section 9605 is continued in Sec~
tion 5403. . '

101/198 Corp. Code § 9606

Tentatively Approved
tarch 1976

Corporations Code §k9§06_§rggealgdz

9606. Every nonprofit corporation shall keep a membership book

‘containing the name and sddress of each namber. Termination 6£ any
membership shall be recorded in the book, together with the date on

which the membership ceased.

Comment, Section 9606 is superseded by aubdivisione (c) and (d) of
Sections 6510 and 6511. Section 9606 apparently contemplates a book in
which entries will be entered by hand. In order that a person can
examine the book_and ascertain the current members, it is nacessary to
provide in the statﬁte that the date of termination of memberships be
entered in the book.  The concept of,a.membershiﬁ book is an obsolete
one in modern times when data processing_equipm&nt'dr mechanical hgthods
can be used to store and reproduce membership lists, Accordingly, the
concept of the membership book is not continued in the new General Non-
prafit Corporation Law. 1Instead, Section 6511 adopts the provision of
the General Corporation Law that the books and records {other than
minutes) may be kept in written form or in any other form capable_of‘_

APP—-28
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Cprp. Code § 9607

being converted into written form. . Nofhtng in Sactinn 6511 will prevent
a nonprofit corporat:l.oa from. contiau:lng to keep a m!h‘lp boak ﬁ it
ao des:l.re:. However, bhe ‘book will need te eonta:l.n the 1ufnmt:lon .
required by subdivisim {c) ‘and (d) of Sectioﬁ 5510.

101/134 T c':o':p.‘r:oda's 9607 .

tentat:lvely Apprmd
Febtuary 1976 o

9607, Heﬂbirship :!n mnprofit cotporaﬁim m‘ke w:ldeneqd b:r
certificates. A autmt that ‘the corpoutioﬁ :le mt one far prof.:lt !
'shall ba pr:tntsd in clspr type upan the £aee of eﬂ:h mh urtifielte. _

m I'ha auhstaﬁce of fomr Seeti.cu 960? ii mttmuﬁ 1n Sec-

wr13s corp.cmama

ot ﬁpﬂtnlad. Bee Ninut.l :
i !’abmary 197& |

9608. thuberlhtps my bn tararinated m the mt prcv:lded in the
articles or Isy—l.wa Unbus the art:l.clcs. the by-laws, or l:ha law mdar

which the corporat:lon waa fomd provide ol:handse, all the righte of a
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Coxrp. Code § 9609

menber in the corporation, or in its property, cesse on death or cfha:_

tertninatinn.. of i-iia- ﬁeﬁb&tsh{p.

_m_g,_ The substance of former Sectian 9608 ia cmtinued m Sec-

: __tion 5406,
w1 . Corp. Code.S am
e Tmutively ;

 Febriary 1976

9609 Ho meubar ny t:aasfer tils uen‘bership or any risht arinins
therafroa, mless bhe articiu or. by—!.m su provue

M ‘l'he subatange u! fomet Sentieu 9509 1: cmt:l.md :l.la Sac-

T E o corp Cos § 9610 -

'rentatively Apprmd
Februu'y 19?5

'9&10. _ Ihnﬁeta of a mp:aﬂt norporat:lm are not. parsonally liable

for the debts, liabiliti.ea. or ohl:lgatim of thﬁ aarparatian

~ Comment. T‘he au‘bstance of fomet Seetim 9610 is cuntinuad ein Sec-
tion 5409.
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101/138 Corp. Code § 9611

Tentatively Appravad
February 1976 -

4

9611, Honproﬁt earporatinna Ray 1evy dues or aauamnta or both

upon the:l.r manbers pursuant: te any prov:la:lm nf their articles or Iry-

- lawse aul:hnrizin; the lm of dues or aas&ﬂ‘mts.

w__ 'I‘he aubstme of fornsr SGctien 961’1 :l.s amumml :I.u Sec--
tion 5410, | | , ERR -



406/128 Corp. Code u 9700

CHAPTER 5. MERGER AND CONSOLIDATION

Corporations Code § 9700 (repealed)

0700, The préﬁisions of the General Corporation Law contained in
Article 1 (commencing with Section 4100) of Chapter 3 of Part 8 of Divi-
8ion 1 of this title, apply to mergers and consolidations of corpora-
tioné formed under this part, except as to matters spécifically othere

wise provided for in this chapter.

Note. This section has not yet been dispoéed,of.

406/129 - Corp. Code § 9701

Corporations Code 5 9701 (repealed)

9701.. An agreement to merge or consolidate shall-be #pprcved ﬁy
the members of each corporation. Where the members have equal voting
rights, the agreement shall be approved by a resolution adopted by the
vote of a majority of,thefmémbers or be gpproved by the written conseat
of two-thirds of the members; or where the members have uneqﬁal voting
rights, the agreement shall be approved by.a resolution adopted by the
vote of members entitled to exercise a majority of the'vpting-puwer or
be approved by the written consent of ﬁenpara entitled to exercise two-
thirds of the voting power. This section shall be applicable regardless
of any limitations or rea;rictions on the votingrpower of any class or
classes of membership. |

Note. This sectipn:hqs'nqt.ye;ubégg;ﬁisﬁpand of. ..

: : _ ,ﬂ V§PP5;3Q§GL;{*' : Y



406/130 Corp. Code. § 9702
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404/125 Corp. Gode § Y800

;‘l‘enta_ts.ﬁlr Apprwnd '
Vebguary 1976 -
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