#77.180 10/13/76 .
By i
Memorandum 76-95

Subject: Study 77.180 - Nonprofit Corporations (Transitional Provisions)

A mumber of comments received in connection with the tentative recommenda-
tion mention the need for a delay Iln the operatlion of the statute to accommodate

existing nonprofit corporations. See discussion in Memorandum 76-90 under

Section 6810. The transition provisions tentatively adopted by the Commission
at the September 1976 meeting provide for a one-year deferred operative date,
with an additional delay of up to one year for existing nonprofit corporations.
The draft of the transitionsl provisions, revised in accordance with the
Commission's instructions st the September meeting, is attached to this memorandum. ;

We hope they can be approved to print at the Qctober meeting.

Respectfully subtmitted,

Nathaniel Sterling
Assistant Executive Secretary
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CHAPTER 1B. TRASSITION PROVISIONS

Comment., This division becomes operative January 1, 1979, This
chapter provides exceptions to blanket application of this division to
existing nonprofit corporations in order to facilitate orderly compli-

ance.

08/374

£ 6810. Definitions

6310. As used in this chapter:

(a) “Existing nounproflt éofporation“ means a nonprofit corporation
formed prior to Januwary 1, 1979. |

(b) "Operative date’’ means the date this division becomes . appli-
cable to an existing nonprofit corporation pufsuant to Section 6811.

{c) “Prior law" meﬁns the appiicable law ag in effect prior fu
January 1, 1979,

Comment. Sectlon 6810 is comparable to Section 2300 (General Cor-

poration Law).

4057409

§ 6811, Operative date

6811. _(a} Subject to subdivision (b}, this division becomes opera-
tive on January 1,-1§79.

(b) An existing:nonprofit corporation is_governeq by prior law
until the earlier of the following dates:

(1) January i, 1980.

(2) The date on or after January 1}, LQ?Q{_;he nonp:ofit corpgratioa
elects to be governed by this division. The election shall be made by

filing a certificate of amendment or a qértifigépé.of_feéﬁéted articles
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> 6312
stating that the nonprofit corporation elects to be governed by this

division.

Comment. Subdivision (a) of Section 6811 defers the operative date
of this division for one year In order to éllow sufficient time for
Interested persons to become familiar with the new law. Honprofit
corporations formed after the operative date are governed by the new
law,

Subdivision (b) enables existin; nonprofit corporations to nostpone
the application of this division for an additional year in order tc make
_any changes in their articles or bylaws that may be appropriate. Under
subdivision {b), however; an eiisting ﬁonprofit corporation may elect in
its articles to be governed by thils division before then. The election
-1s made by the process of amending articles ordinarily applicable to the
particular nonprofit corporat;on: ”Suhdivision {b) does not authorize an
élection.to wake applicable seléctéd portions of this division; the
election is only for the nonprofit corporation to be goverened by the

entire division.

Defined Terms:

Articles, & 5126

Existing nonprofit corporation, § 6310
Filed, § 5148

Prior law, § 6810

31/515

5 6312, Application of division to acts taken before operative date

6812. Except as otherwise expressly provided in this chapter,
atts;'édhtracts, or other transactions by an existing nonprofit corpora-
tion or its directors, officers, or members, 1f occurring prior to the
operative date are governed by prior law, and if cccurring on or after
the operative date are governed by this division.

Coméénf. éééti;n 6812 is the samé in substance as subdivision {b)
of Section 2301 (General ‘Corporation Law). The succeeding sections of
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5 €313

this chapter are express exceptions to the general rule stated in this
section that actions taken by an existing nonprofit corporation, men-
bers, and diFectors are governed by prior law if taken prior to the
operative daté énd are govefned by-this division 1f taken after the

operative date.

Defined Terms:

Director, 5140
Operative date, 5 6310
Prior law, & £310

25f2v2

i 6813, Application of division to iastruments filed after'qgerative

date
(313, If a certificate or document that is required to be filed
relates to a vote by the directors or members of an existing nonprofit

corporation prior to the operative date in accordance with prior law,

the vote 1s effective and the certificate or document may be filed after

the operative date in accordance with prior law,

Comment. Section 6813 1s the same in substance as the last portion

of Section 2301(c) (General Corporation Law). For other provisions

relating to the effect of votes and consents, see Section 6817.

V‘Defined Terms:

Existing nomprofit corporation, % 5810

“'Filed, T 5148

Operative date, J 6310
Prior law, & 6310
Vote, § 5182

31/518
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68l4. (a) Article 8 (commencing with Section 5380) of Chapter 3

applies to any proposed indemmification by an exlsting nonprofit cor-




5 6815
poration on-or after the operative date, regardless of when the events
upon which the indemnification is based occurred.

(b) A statewent relating to indemnification contained in the bylaws
of an existing noﬁprofit corporation on the operative date shall not be
construed as limiting the indemmification permitted by Article 3 (com-
mencing with Section 5380) of Chapter 3 unless it is expressly stated as
so intended.

Comment. Section 6814 is the same in substance as Section 2306
(General Corporation Law}.

Pefined Terms:

Bylaws, 5 5132. _
Existing nomprofit corporation, § 5810
Operative date, § 6310

31/519

5 5815. Application of provisions relating to capital improvement
agsessments

6815, Subdivision (c) of Section 5512 does not apply to a capital
improvement assessment levied by‘aﬁ exis;ing nonprofit corporation prior
to the operative date.

Comment. Section 6815 makes clear that a member may not exercise
the withdrawal right to avoid a capital improvement assessment under

Section 5512(c) after the operative date in the case of an assessment

levied before the operative date.

Defined Terms:

"‘Existing nonprofit corporation, § 06819
Opexative date, - 63810
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3 0816, Application of provisions relating to payments to.ﬁembers'

6316, (a) Article 5 {(commencing withhSectiun 5550) of Chapter 5

applies to a payment to members made after the operative date by an

exiéting nonprofit corporation,

{b}.A pavuent to members made by an existing nonprofit corporation
after the operativa date pursuant to a contract for the purchase or
redewption of memberships entered intc by the existing nonprofit cor-
poration prior to the operative date may te made if permissible under
Article 5 (commencing with Section 5560} of Chapter 5 or under priof law
at the time the contract was entered into.

Comment. Section 6816 is the same in substance as Section 2308
{General Corporation Law).

Defined Terme:

Existing nonprofit corporation, i 6810
Operative date, § 6810
Prior law, § 6310

317521

§ 6817. Application of provisions relating to members’ meetings, con-

sents, and voting rights

6817. Chapters & (commencing Section 5610) and 7 {commencing with
Section 5710), other than article 3 (commenéingfwith Secgion 5?30} or 4
{compencing with Section 5740), apply to:

(a) A meeting of members of an existing nomprofit corporation held
after the operative date and any vote cast at the mEeting‘exceprthat
prior law applies if the meeting was initially called for a date prior
to the operative date and notice of the meeting was given to persons

entitled to vote at the meeting.



L oGil8
Fb) A written comnsent glven by members of an existing nonprofit
corporation_that becomes effective on or after the cperative date,
whether or not the consent was executed prior to the operative date.
Comaent. Section 6817 1s the same in substance as Section 2310
(General Corporation Law) except that it does not apply to proxies

{(which are governed by Section 6817) or to actions taken pursuant to

" written consent (which are governed by Section 6311).

Defined Terms:

Existing nonprofit corporation, . 6310
Operative date, 5 5519

Prior law, % 6813

Proxy, 5 5164

Vote, ¥ 5152

26/293

Y 6813. Application of provisions relating to proxies

6318, Prior law applies to a proxy in an existing nonprofit cor-
poration executed prior to the operative date except that any such proxy
is not valid after the expiration of three years from the operative

date.

Comuent. Section 6318 makes clear that a proxy valldly executed
prior to the gperative date continues in effect in accordance with prior
law notwithstanding any possible noncomwpliance with the provisions of
Article 3 {(commencing with Section 5730) of Chapter 7. 3Juch a proxy is
not yalidAﬁo;.a‘period,qf_more than three years beyond the operative
date, however, and nay bé”terminated by 1its térms 6r ofherwise in ac-

cordance with prior law before the three-year period has expired.

Defined Terng:

Existing nonprofit corporation, 7 6810
Operative date, o &810

* Prior law, - 6810

Proxy, 5 5168
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5 6319. Application of provisions relating to voting agreements
5819, Prior law applies to a voting agreement or voting trust in

an existing nonprofit corporation entered into prior to the eneretive

date except that Article 4 (commencing with Section 5740) applies to

such an agreement or truet amended or extended on or after the operative

date.

Comment. Section 631% is the same in substance as Section. 2311

(General Corporation Law).

Defined Terns:

Sxisting nonprofit corporatiom, > (310
Operative date, i €810
Prior law, ; 6810

4264

§ 6820. Application of provisions relating—to derivative actions
6820. Chapter 8 (commencing with Sectien 5810} appliee to an

action by a member in the right of an existing nonprofit'cefpdtation

. R v o e
comnenced on or after the operative date, and prior law govérns such an

action commenced prior to the opetetive date.

Comment. Section $820 is the same in substance as Section 2312

(General Corporation Law) .

Defined Terms'

Existing nonprofit ‘corporation, - G810

Operative date, % 5810

Prior law, § 6810

4265

§ 6821 Application of provisions relating to amendment of articles

,0321 1otwithstanding ection 5920 an amendment of the articies

of an existing nonprofit corporation may be adopted by approval of the

-]




Goba22

hoard alone to delete the reference to the county In this state where

the primcipal office for the transaction of the business of the existing

nonprofit corporation is 1Dcated.

Comment. Section 6821 is intended to enable the board alone to

. remove from the articles unnecessary verblage that was included pursuant

- %

to former Section $30U{(d).

Defined Yerms:

Approval of the board, § 3122
Articles, ; 5126
Existing nonprofit corporation, § 5310

42686

3 6822, Application of provisions relating to sales of assets,
mergers, and consolidations

6822, {a) Except as provided in subdivision (b):

: (1),Ch;bggr lQL(cqmmenqingwwi;h Sectipnxﬁﬂlo) applies to a trans-
action by an existing n§gp;ofit.corporation consumniated on”or after the
operative date..

(2) Chapter 11 (commencing with Section 6110) applies to a merger
or consolidation of an existing nonprofii corporation if a copy of the
agreement of merger or consclidation is filed on or after the cperative
date. |

{(b) Prior law applies to a tramsaction, merger, or consolidation
described in subdivision (a) if a required approval ﬁf the wmembers has
been given either prior to the operatlve date or om or after the opera-
tive date but at a meeting of members initially called for a date prior
to the operativg date.

Comment. Section 6822 is the same in substance as Sectlon 2313

(General Corporation Law) except that the time of "consummat ion" of a

-
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323
merger or consolidation is specified as the time of filing of a2 copy of

the agreement.

Jefined Terms:

Approval of the members, 5 5124
Existing nonprofit corporatlcn, 3 6810
Filed, ¢ 5145 -

Operative date, % 6310

Prior law, O 6810

4267
; St : .
3 6823. application of provisions relating to dissolution

0323. a)rcﬁaptéf 17 {commuencing wifh Section-é?lﬁ) applies to an
action for involuntary dissolutiou of an existing nonprefit corporation
compenced on or after thesépéiétive date, and prior law applies to such
an action commenced prior to the operative date.

(b) Chapter 17 {(commencing with Scction 6710)_applie§ to .voluntary.
dissolution of an existing nonprofit corpcratidn.if.thé éetﬁifiﬁate
evidencing the election to wind up and dissolve is filed on or after the
cperafiﬁe date, and prior law applies tb'éucﬁ a dissolution if the
certificate 1s filed prior to the operative date.

Comment. Subdivision {a) of Sectlon 6323 is the same in substance

as Section 2314 {(General Corporation Law). Subdivision (b) is the same

in substance as Section 2315 {Gemeral Corporation Law).

Defined Terms:

Existing nonprofit corporatiom,  08l0
Filed, 7 5143

Operative date, . G310

Prior law, & 6310
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b 6424
4263

b 6824, Application of provisions relating to revivor of suspended

rights

0824, If the corporate rights, privileges, and powers of an exist—

ing nonprofit corporation have been suspended and are still susrended
immediately prior to the operative date pursuant te Sectlons 5700 to
5308, inclusive, of the prior law and statutes there referred to, the
prior law and statutes continue to apply to the existin“ nonprofit

corporation until restoration by the uoutroller pursuant to prior law,

Comment, Section 5824 is the same in substance as Section 2312

{General Corporation Law).

vefined Terms:

"Existing Ednbrofit corporation, § 6810
Operative date, - 6810
Prior law, § 6810

SEC. . This act becomes operative on January 1, 1979.
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OIVISION 4

§ 14612, Validity of statement ox certificate filed under prior law

14612 (a) A corporation which prior to January 1, 19?9 has filed
in proper form the most recent statement required by, former bection 1502
as enacted in Chapter 632 of the Statutes of 1975 or as subsequently
_-ame.nde.d or required by former Section 3301 as enacted in Thapter ‘038
‘of .the Statutes of 1947 or as subsequently amended, haslthereby satis~-
fied the requirements of Sections 14601 to 14603, inclusive, until
another statement 1s required to be filed pursuant thereto.

(1) A domestic or foreipn corporation which priof td January. 1,
1975, has filed in proper form the certificate required by former
Section 1505 as enacted in Chapter 682 of the Statutes of 19753, or
required by former Section 3301.5 as enacted in Chapter 628 of the
Statutes of 1951 or as subsequently amended, has thereby satisfied the
requirements of subdivision (a) of Section 14611,

Comment. Section 14612 is new; it ensures that the enactment of

new vivision 4 of Title 1 of the Corporations Code does not invalidate

specified statements or certificates valid under prior law.

4452

5 14613, Place for service of process on corporate agent

14613. then a corporate agent for service of process has been
designated by a domestic or foreign corporation prior to Jamuary 1,
1979, and the designation of agent included the name of a ¢city, town, or
village wherein the corporate agent maintained an office, service on the

agent may be made at any office of the agent set forth in the certifi-

-11=~
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cate of the corporate agent filed pursuant to Section i&ﬁll, former ::>
Section 1505 as enacted in Chapter 632 of the Statutes of 1975, or
former Section 3301.5, 3301.6, 6403.5, or 6403.6 as enacted in Chapter
623 of-the Staﬁﬁtés of 1251 or as subsequently amended, whether or not
such office is in the city, town, or village,
| Coﬁméﬁt. .Sectibn 14613 iﬁ the same in substance as former Section
2317 (new General thpofaiion Law). "January i, 1979 is substituted

for "effective date" and appropriate adjustments are made to statutory

refergnces.

vefined Terms:

Domestic corporation, 14403
Foreign corporation, I 14403




