#77.400 11/3/76
Fourth Supplement to Hemorandum 76-90

Subject: Study 77.400 - Nonprofit Corporations (Comments Concerning
Division 2--Nonprofit Corporation Law)

Attached to this supplement are three additional letters commenting
on the tentative recommendation relating to nonprofit corporation law.

Exhibit ILXXVII was distributed at the last meeting. Exhibits
LXXVIII AND LXXIX contain additional thoughts from persons who pre-
viously submitted comments. The statistics contalned in the letter from
Mr, Howland (Exhibit LXXIX) are very interesting. You should read this
letter. Ue will call your attention to the other matters contained in
the attached letters at the appropriate time as we review the provisions

of Division 2.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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‘Californis Law Revision Commission -
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JonpaN 78440
October 15, 1976

John H. DBHO“:U-?! Esq. -
Bxecutive Secretary

- Stanford, CA 94305 -
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Fourth Supplexent to
Memorendum 76-90 EXHIBIT LXXVIII

LAW OFFIUCEN

KENNETH N. DELLAMATER

B0 TDPANGA CANYON BOULEVARD
CANOGA PARK, CALIFORNIA 91303

ARKA COOK TELEPE

Ri3

October 20, 1976 348-|

California Law Revision Comminssion
Stanford Law School
Stanford, California 94305

Attention: John H, DeMoully
Executive Secretary

Dear Sir:

Thank you for your kind letter of October 15, 1976.
1 would be grateful if I could rnake even a token contribution to
your diligent efforts,

I do have one other thought.

One of the conatitutionel characteristics of all corpora~
tionas 1a thaet thelr charters are subject to the atate's reserved
power to change them. (Cal. Const.,, Art. XII, Seec. 1; 5 Witkin
Summary {Bth ed) 3920, Sec. 621; ! Witkin Summary (8th ed} 35,
Sec. 11}

Recognizing ¢he fact, as we must, that bath the non-
profit corporation code of California and the canes based thereon
have been inadequate &nd ineguitable in many respects, we suggest
that the new code be both retroactive and effective immediately upon
enactment. An example of such a provision is contained in Civil
Code, Sec., 2261(5} {196¢)

One of hundreds of benefits tn be derived from such a pri
vision would be to make "egaity” members from the "debt" membere
who have no chance of collecting thelr investments prior to 2010, or
later.

Slncerely yours,

a-mf"'?z —-,

KENNETH N, DELLAMATER

»

ENDimf{

“¥

e
'
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WALLACE HOWLAND
ATTORNKEY AT LAW
1201 CALIFORNIA STREET
HAN FRANCIBCO, CALIFOHNIA 94100

(418) 778.7700
October 21, 1976,

Mr. John H, DeMoullly,

Executive Secrstary,

California lLaw Revimign Commission,
Stanford Law School,

Stanford, Calif, 94305,

Dear Mr. DeMoullly,

Thank you for your letter of October 5th, with 1ts
{invitation to submit additions to my commends on the Tentative
Recommendafiicn Relating to Nonprofit Corporation law.

As set forth in my letter to the Commiseion, October
4th, my suggeetions related almost entirely to those nonprofit
corporations that are orﬁanized for charitable purposes {herein,
*ehuritable corporations’), Such corporations are numerically only
a small percentage of the total number of nonprofit corporations,

On the other hand, the value of their assets {including endowments
and trust funds) and their snnual cash flow (huge in the case of
charitablea corporations that publicly solicit funde)} establish &
publio concern with their proper governance that 1is disproportionate
with their mers number.

T can offer a few statistics that should help to
put charitasble corporations in proper perspective, My source is the
public available file of the Celilornia Registry of Charitable Truate,

At of November 1, 1371, there were 10,372 charitable
organizations of all kinds reglsterad with the galifomia Attorney
general, Of thees, £,459 or B1.6% were corporations orgamiZed under
the Californis Goneral Nonprarlit Corporation Law with which we are
here concerned, (1}.

These reglstrants held assets for charitable purposes
of the order of 10 billions of dollars and received annuasl revenues
of “around 5,4 billions. (2). Lacking more specific date but based on
experience, I know of know reason why it may not be assumed that
California charitable corporations enjoyed some 82% of such assets
and annual revenue, ,

1). The next largenpt categgfy comprised acme 1,350 trustees of express
oharitable trusts, abeut 13% of all registrants.

!2[. These figures do not include either assets held or revenyes rec-
sived in the more than 500 instances of charitable trusts of which

banke or title companles ere sole trustees, Such truystees muat reglster
with the Attorney Oeneral but are exempt from making periodic financial

reporta. {(Govt. Code § 12586} .



Mr. John H, DeMouilly, Outober 21, 1976,

At present, the number of reglstered charltable
organizations of aIE kInds has grown to approximately 13,500,

an increase of about 30% since the end of 1971. I have no reason
to believe that the assets and the annual revenues of téday's
registrants have not grown in proportion with thelr numbers,

or that galifornis nonprofit corporations have not maintained
their heavy preponderance in totsl registrations,

Projectione based on such assumptions would
indicate ,that today Californie nonprofit corporations organized
for charinble purposes huld some 82% of an estimated total of
gome 13 billions and receive an equal percehtage of total annual
revenues of the order of 7 billiona,

Based on experience, I am reasonably sure that
nonprofit corporations organized for non-charitable purposes
have nowhere near the financlal rezpofieibilities of those that
are charitable in purpose, Consequently, neither do they involve
gataogzc & public interest and concern in their proper admin-

atration,

Subject toc the views I expressed ln my letter of
Ootober 4th, I think the Tentative Recommendation refiects a
keen recognition by the Commission of the unique characteristios of
and resulting public concern in Cailfornie charitable corporations.

I trust that this addendum to my prior comments
will be helpful.

Sincerely yours,
Datleee ¥prdnc

Wallace Howland,
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JOHN F. FORANK

November 2, 1976

L.aw Revision Commission
Stanford Lew School
Palo Alto, California 94305

Re: REVISION OF SECTION 9505 CORPGRATIONS CODE -
PROPOSED SECTION 5564

Gentlemen:

We have read the proposed modificatlion of the language contained
in the present Sectlon 9505 Corporations Code.

We can fee ho reason for the change. It is totally unclear to

us what ig meant by the words "shall take appropriate action®,

Historically, the Section has read “shall institute in the name
of the State of California the proceedings necessary”. What

is meant by "shall take appropriate action"?

We mee no rneed to add this language. The Section as presently
constituted glves the Attorney General all the authority that
ig needed. 1If the language adds nothing to his authority or
changes nothing, it should not be interjected.

Very truly youcrs,

DESMOND, MILLER, GESMOND & BARTHOLOMEW
\- --;. ) p ‘; - -;‘f § ,,z‘. z

T - \-;_‘v"‘ - / .a“? T _,’7! Y ’__" J‘,r'
AR / A 27077008

BY: LOULS N. DESMOND
LNDsrm
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John H. DeMoully

Executive Becretary

California Law Revision Commission
Stanford Law School _

Stanford, California 94305

Dear Mr. DeMoully:

In responding to your request for general comments as to
the approach of the Law Revision Commission's tentative draft
for the new Nonprofit Corporation Law, I must express some coh-
cern as to that approach., Thie question came up in the Btate
Bar Committee on Corporations in its initial planning stages
for the revision of the General Corporation Law when the deci~
slon was made am to whether or not to separate the provisions
specifically relating to "close corporations". A decision was
made at that time that the "close corporation" provision should
be integrated with the statute. In addition, the definitional
provisions sought to identify specific and important sections
relating to close corporations within the Ganetral Corporation

Law iteelf.

The reason for this approach was a concern that the general
practitioner, unfamiliar with the Genaral Corporation Law in his
day to day practice, might be less likely to recognize the
existence of certain provisions applicable to speclalized areas
if they were not incorporated with the General Corporation Law
in those chapters relating to the specific subjects. ey e



Luck, FORWARD, HAMILTON & SCRIPPS

John H. DeMoully
Page Two
November 2, 1%76

I believe that the same general philomophy applies to the
Nonprofit Corporation Law. In addition, I would be concerned
that the extensive repetition of matters covered in the General
Corporation Law might lead to the amendment of one without neces-
sarily catching all of the amendments in the other. My recommenda-
tion would, therefore, be that the Nonprofit Corporation Law be
separate and distinct from the General Corporation Law but that its
provisions be limited toc those matters which the Committee specifical-
ly feels require different treatment from that given in the General
Corporation Law. With the approach taken in the New Gsneral Corpora=-
tion Law I would think that these differences would be minimal.

Very truly yours,

.M.

William M.

McK
WMM: map



