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Hemorandum 76-89

Subject: Conflict of Interest Code

- The Fair Pélitical Practices Commission (FPPC) has desisnated
February 10, 1977, as the deadline for éubmission-of the Law Revision
Commission's Conflict of Interest Code under the Political Reform Act of
1974, This memorandum discusses various problems that arise in the
process of drafting a Conflict of Interest Code and presents several
alternatives for gatisfyineg the requirements of the Pﬁlitical teform
Act. Attached hereto is a staff draft of a Conflict of Interest Code
which 1s discussed point by point later in the memorandum. Selected
provisions of the Political Reform et and selected provisions of FPPC
Pegulations are appended to the draft code.

The followlng exhibits are also attached to this memorandum:

Exhibit I Garvey & Nielsom, Proposition 9, 51 Cal. St. Bar J.
198 (19756)(discussing various problems encountered
in the conflict of interest provisions)..

Exhibic II FPPC Regs. %5 18750 and 18751 (as revised) (dealing
: with the procedure for adopting a code and the
procedure for seeking an exemption from the requirement
to adopt a code). '

Exhibit II1 In the Hatger,of Thomas W. Onlesby, 1 FPPC Ops.
71 (July 2, 1975)(disqualification under § 57100).

Exhibit IV Ian the “atter of Tom Thorner, 1 FPPC Ops. 198
{Dec. 4, 1975)(disqualification under § 87100).

Exhibit V Confliet of Interest Codes, Their Purpose and
Preparation (manual prepared by FPPC).

Exhibit VI Form 720, Statement of Economic Interests.
ALTERYATIVES

As you consider this mewmorandum and the various ltems attached to
it, the alternatives under Chapter 7 of the Political Reform Act éhould
be kept in mind.



1. Adopt Conflict of Interest Code

(a) Adopt a code substantially in the form of the attached staff
draft (which follows the FPPC model) or in a form following
one or more of the major alternatives discussed below (which
vary from the FPPC model and other proposed codes).

(b) Determine that, pursuant to Government (ode Section 27310 the
“dutlies of a designated employee are so broad or indefinable”
that such employee is subject to the general requirements of
Sections 87200-87207 rather than any speclal requirements of a
Conflict of Interest Code.

2. Request Ixemption

Under FPPC Fegulations Section 19751 {see Exhibit II} an
agency may be exempted from Government Code Section 37300
requiring the adoption of a Conflict of Interest Code on the
erounds that the agency has no “designated employees” within
the meanlng of Sections 82019 and 37302(a).

PROCEDURE

4 Conflict of Interest fode must be adopted pursuant to the Admin-
istrative Procedure Act {APA). The decislon to request an exemption
from the requirement of adopting a édde is not subject to the APA. The
APA requires (1) 37 days' notice of the proposed zdoption of the regulation
(in this case, the code) by publication in a newspaper of general circulation,
(2) filing with the rules commlittees of both houses of the Legislature,
(3} mailing to anyone requesting notice, and (4) deiivery to the Office
of Administrative Yearings for publication in the Californla Administrative

Reglster. Govt. Code §§ 11423, 11424,
If the Commission decides at the Hovember meeting to adopt a

Conflict of Interest Code (rather than request an exemption) for submis-
sion to the FPPC by February 10, 1977, we will want to give notice under
the APA in November or December, 1976, so that the code can be tentatively
adopted in December or January. The FPPC staff suggests that the
Conflict of Interest Code be adopted tentatively so that any changes
required by the FPPC may be made without the necessity of a new notice
under the APA. See Govt. Code 5 11425 (hearing may be continued from
time to time); FPPC Reﬁs. £ 18750(b) (attached as Exhibit TII). "~

1f the Commission believes that the better course is to request’ an
exenption pursuant to TPPC Repulations Section 18751, we need not glve
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notice under the APA, but will prepare the supporting documents for
submission to the FPPC in December or January. If the request is
eventually denied, the deadline for adoption of a Conflfct of Interest
Code is postponed. See FPPC Ress. § 18751(h).

Additional steps in the procedure for final adoption and approval
of a code or submission of a request for exemption are Jdescribed in FPPC

Regulations Section 18730.
COUFLICT OF LTJATEREST CODE

The following 1s a section by section discussion of the staff draft
of a Conflict of Interest ~ode which is attached hereto. The draft 1s
based in large part on the model code prepéred by the TPPC staff, the
model code prepared by an a2éd hoc committee of the League of California
{ities and the County Supe;visors Asssoclation of California, and several
other codes proposed by ﬁarious state agencies. The discussion notes
various alternatlve approaches to the problem of drafting a code for the
.Law Revision Commission.

As you ccnsider.the draft code, the standards of Government Code
Section 87309 should be kept in mind:

37309. MNo Conflict of Interest Code or amendment shall be
approved by the code reviewing body [the FPPC] or upheld by a court
if 1t:

fa) Fails to provide reasonable assurance thaﬁ‘all fore~
seeable potential conflict of interest situations will be disclosed
or prevented; :

{b) Fails to provide to each affected person a clear and
specific statement of his duties under the Code: or
~ {e) Fails to adequately differentiate Letween designated

employees with different powers and responsibilities. '

The two crucial sectlons of the Conflict of Interest Code are
Section 13 which designates the positions subject to the disclosure and
disqualification provisions of the code and Section 21 which attempts to
delineate the areas of decilsion-making to which the disclosure and '

disqualification provisions are tied.

Chapter 1. General Provisions

3 11, Other provisions applicable, Subdivision (a) restates the
substance of Government Code Section 87102, This requirement is not

limited by provisioﬁs in the Conflict of Interest Code pertaining to the
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sorts of interests required to be disclosed and that may be a basis for
disqualification. However, the enforcement provisions applicable to
violations of Covernment Code Section 87100 are restricted to the injunction
remedy provided by Government Code Section 91003 (which alsc authorizes

the award of costs, including reasonable attorney's fees, to the prevailing
party).

Subdivision (b) states a restriction on the activities of the
Commlssioners and the staff provided by the statute that estahblished the
Commission.

The Incoﬁpatible Activity Statement is given to employvees of the
Commission when they assume their positions.

§ 12. Definitions. Most sections of the draft code are followed

by crdssreferences to defined terms and other relevant provisions. The
sections of the CGovernment Code and ¥PPC Regulations referred to are
included in Appendix 1 and Appendlx 2, respectively, of the code.
Subdivision (b) is included because of the definittion of 'Commission” in
Government Code Section 52012 to mean the Fair Political Practices
Commission.

§ 13. Designated positions and employees. This section, which

desipnated the positlons that entall the making or participation in the
making of decisions which may foreseeably have a material finénéial
effect on a reportable interest. Sectlon 13 desipnates Commissioners
appointed by the Governor, employees on the legal staff, and the Admin~
istrative Assistant as holders of designated positions. It excludes
legislative members of the Commission pursuant to Government Code Sec-
tion 82019. The Legislative Counsel, an ex officio member of the Commission,
1s omitted because he does not participate in—thE'Commiséion decisions.
Independent consultants are excluded om the strength of FPPC Repulations
Section 18700(a){2). See Appendix 2. Secretarles are excluded pursuant
to FPPC Regulations Section 18700{3)(1).

The determination made in Code Section 13 is essential. 1If the
Commission concludes that it is foreseeable that a position in this
agency entails the making of a decision that may have a material financial
efﬁect on a reportable Interest, then a Conflict of Interest Code must

be drafted; if the Commission concludes that it is not foreseeable, then

there are no designated employees and a request for an exemption from
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the requirement of submitting a code should be directed to the TPPC,
The only guidance to the position of the FPPC on the matter of foreseeability
is to be found in the two FFPC Opinlons attached as Exhiblts III and IV

and in the following recent policv statement:

"Foreseeably"

_ This policy statement is intended to clarify the meanine of
“foreseeably' as used in Jovernment Code 332019{c), and Clhapter 7,
Title 9, of the Government Code. : .

Government Code 45 72019(c) and 87302{a) requlre an agency to
apply the term "foreseeably’ to determine what position should be
“"designated” 1n a Tonflict of Interest Code. Because of the dif-
ficulty of applyine this term abstractly, no regulation clarifying
the term has been issued. The Thorner case, 1 FPPC Opinion 4o. 75—
89 {(copy attached)}, does provide some guidance as to the meaning
of "foreseeably''. Though Thorner dealt with “foreseeably 1in a
context involving disqualification, a Thorner~type analysis can be
used to determine whether decisions wade or participated in by per-
sons In positions being considered for "desinnation’ will 'foresee-
ably"” affect a financial interest.

In peneral, that which a reasonable person would predict,
anticipate, or expect beforehand, can be said to be ‘'foreseeable”.
The term requires the applicstion of reasonable judgment to assess
the degree of likelihood that a decision made or participated in
will affect a financial interest. Where the likelihood is suffi-
clently great that a reascnable person would predict or antlcipate
an effect on a financial interest, the effect of the decision is
foreseeable. C(Clearly, in the context of designating positions with
-a Conflict of Interest Code, “foreseeably' means greater probability
than “conceivably'. yet less probability than 'certainly’.

The question involwved in drafting a code for the Commission—-
whether the responsibilties of a given position entails the makiné or
participation in the making of decisions which “may foreseeably héve‘a
material effect on any financial ipterest”--1s more general than the
particular factual problems presented in the two opinions. There 1s no
clear test for determining in advance, or even with the benefit of
hindsight, what 1s foreseeable. The FPPC recognizes that the determination
of foreseeabllity is a factual one. 1 FPPC Ops.-IQR at 205. 1In the
opinions attached hereto, the FPPC épplied a reasonéble‘person sﬁandatd
to the factual situation before it. See 1 FPPC Ops. 71, at 80, 1 FfPC
Ops. 198, at 205-209.

It should be noted, however, that exemption of the Commission ffqm
the requirement of promulgating a Conflict of Intérest Code wpuld not
exempt the Commissioners or the staff from the general disqualification
provision of Sovernment Code Section 87100,
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- Chapter 2. Disclosure.

5 20, ,ssignment of desicnated employees to disclosure categories.

Section 20 is based on the scheme of the model code approved by the
staff of the FPPC.

§ 21. Reportable interests in disclesure categories. Section 21

attempts to implemeht the requirement of Covernment Code Section 87302(b).
Following the FPPC model, 1t requires the disclosure of managerial
positions although Section 87302(L} refers only to “investnents, interests
in real propefty and income.” There is no apparent reason for this
omission ir Section 87302(b). It would be possible to comply with the
letter of the law by not requiring the disclosure of manapgerial positions.
However, since such positions provide a basis for disqualification under
Chapter 3 of the code {inplementing tﬁe requirements of Govermnment Code
Sections 87302(c) and 87103), it makes some sense to require their
disclosure in Chapter 2 of the code.

Subdivision (a) attempts to reconcile the nature of Commission
business with the requirements of Government Code Sections 27302(b)
{("Confllet of Interest Code shall set forth . . the specific types of
investments, interests in real property and income . . . ."), 87302{c) {"'Specific
provisions setting forth any circumstances . . . .”), and 87309 (8) ("a
‘claar and specific statement of his duties under the Code }. Interests
must be reported under disclosﬁre catepory 2 when it 1s reasonably
foreseeable that the interest may be affected materially by a decision
made in the course of consideration of a topic on the calendar of toples
for Commissioﬁ study (as stated ir the most recent Annual Report and in
any subsequent concurrent resolutien}, assuming the eventual enactment
of any Commission recommendation which results or might have resulted
from_the consideration of such topic.

B If this standard 1s not specific enough and we carnot develop a
moré specific and acceptable standard, then the alternative is to assert
ﬁnder Covernment Code Section 87319 that therduties of Commissioners and
the legal staff are “so broad or indefinable' that the specificity
requirement cannot be complied with. Then the code must reqﬁire desipg—
nated employees to file statements coverlng all investments, interests

in real property,-and income made reportable under Covernment Code
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Sections 8720f and 27207. 1In other words, the reportable Interests are
not tied-to:any standard of foreseeabllity nor to any particular re-
sponsibilities of the person’s po%ition.

The standard proposed in subdivision (a) is necessarily vague. The
disclosure statement is Intended to reveal financ1al interestb that
foreseeably may be materlallv affected through the year followipﬁ the
filing of the statement. Accordinegly, the scope of the statement éhould
anticipate the next year of Commission business. 7he application of
this standard in January 197¢ would have required an individual Commis-
sioner to attempt to reasonably foresee whether any of his financiai
interests (as defined by the code} may be materially affected.by a
deciéiog thét may be made in the course of considering the following
toﬁics: (1) nonprofit corporations, (2) creditors’' remedies, (3) con-
demﬁatibp lav and procedure, (4) evidence, {(5) partition procedure, (%)
liguidated damages,-{?} modification of contracts, {3) transfer of out-
of-state trusts to California, (%) governmental liability, (10) child
custody and related matters. (11) parol evidence rule, (12) prejudément
interest, {13) class actlons, (14) offers of compromise, {15) discovefy
in civil cases, (16) possibllities of reverter and powers of terminafion,
{1?) Marketable Title Act and related matters, (1%) arbitration, (19).
escheat, unclaimed property, (20) inverse condemmation, (21) leasé 1aw;
and (22) unincorporated associations. .

An altefnative would be to refer to topics under active consideration.
According to the Annual Report, this would include toplcs (1) through
(10) in the above list.

Ye could attempt to limit the scope of subdivisiom {a) by stating
that no decision regarding procedural rules is to be considered a decision
that may foreseeably have a material financial effect on a financilal
interest. iHowever, we do not believe that this is a very helpful
limitation.

It must be remembered in applying the reportable interest standard
provided in subdivision {a) that a decision includes voting on a matter,
committing an agency to a course of action, and determining not to do
these things {except where disqualification is required). See FFPC
Regps. ¢ 18700(b). Also remember that the "distingulshable from its
effect on the public generally” qualification does not apply to disclosure
of financial interests.
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Eubdivisioﬁ fb) of Code Section 21 attempts to delineate the
reportable interests of designated employees with the power to contract
for the agency. It requires that a designatéd employee report interests
In any business entity that has contracted in the last two years or =ay
foreseeably contract in the future either with the Commlssion directly
or with thg‘staté'for the rommission. This standard is derived from the
modél codes and the codes of other agencies. It raises some serious
p:oblems, however, because néither the Nommissioners ner the deslgnated
sfaff menbers have any way of knowing which business entities contract
with the state for the Commission since most of our supplies come from
the Supply Catalog issued by the Central Stores, a part of the Office of
Procurement of the Nepartment of Ceneral Services, and the Supply Catalog
does not 1ist brand names. However, the c¢ritical word in subdivisien
(b) is probably the word 'material.” 1In a recently issued policy statement,
the FPPC gave as an ‘example of a position which might not be designated
for reasons of lack of maﬁeriality [iz] one involving purchase on behalf
of the agency of small quantities of supplies, particularly if the

suppliers are large so that the purchases of the arency are unlikely to
be 'material'". Glven the magnitude of the purchases of this agency, 1t
1s unlikely that any of thenm ﬁill have a material effect on any business
entlty in which the designated emplovee has an investment or holds a

position of management. This can be sald with confidence even for the
most recent major contracts for the IB{ typewriters and the lease of

office space with Stanford. Hote also that subdivision {b) includes the
hiring of staff and consultants (see FPPC Regs. § 18700(b)) and that a
spouse may be a source of income by operation of community property laws
(sée Govt. Code § 82030(2); 1 FPPC Ops. 193 at 208).

" Commissioners are 1lncluded as desipnated employees in category b
because the Commission is the final authority on contract matters, and
in the past has made the decision on wmajor procurement contracts and on
the hiring of conmsultants.

It may be possible to omit subdivision (b) because it appears that
there would be no real possibility of a material fimancial effect. See

FPPC Regs. & 18702,



§ 22. Contents of disclosure statements. The language of Code

Section 22 1is nearly identical to the language of other codes, which in
turn are based on Government Code Sections 27206 and R7207. Government
Code Section 87302(b) requires the manner of disclosure to be ‘substantially
equivalent ' to the manner provided in these sections. Some sample forms
{other than managerlal posivior forms) are attached as Exhibit VI.

There is a brief discussion of the separate treatment of fees
recelved for legal services (see Code 22{c)(2)) 1n Garvey & “lielson,
Proposition 7, 31 Cal., 5t. Bar J. 198 at 215, 237-238, attached as
Exhibit I. GSee FPPC Raps. % 18740 and Comment, attached as part of the

“ppendix to the code draft,

Chapter 3. Disqualificaticn

d 30. TDdsqualification. Code Section 39 ties the requirement of

disqualification from participation in raking decisions to the interests
made reportable under Chapter 2. Hote that it is reportable interest,

not interests actually reported. The exclusion of sources of gifts less

than §250 results from the difference between Covernment Code Section
€7103 (vhich is incorporated by Section 87332(c)~~the Confliet of Interest
Code disqualification requirement) and Section 87207 (a) (1) {(~zhich 1is
incorporated in effect by Section 57302(b) —the Conflict of Interest
disclosure requirement).

Subdivision (b) may be umnecessary since it does not appear thar,
under the interpretation given “legally required participation,’ it
would ever be applicable to the Commission or the staff. See Govt. Code
%§ 87101, 87302; FPPC Regs. ¢ 18701.

It should alsc be noted that the qualification relating to a
material financial effect distinguishable from its effect on the public

generally apparently applies to the disqualification requirement by
virtue of the incorporation of Government Code Section 87103 by Section
§7302(c). ience, in theory, an interest may be reportable under Chapter
2 of the code, but not be a ground for disqualification if its effect on
the designated employee’s finanecial interests would foreseeably be
material but would not be distinguilshabie from 1ts effact on the public

generally.
Respectfully submitted,
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Memorandum 76+ 09

EXHIBIT I

Lgarvey & Nlelson, Prop. 9, .51 cal, Bt, Bar J. 198 (1976)]

EDITOR'S NOTE: This is the second of lwo
grticles on Proposition 9. The first appeared
in Vol. 50, No. 4, p. 254.

By Joanne Garvey and Vigo Nielsen

A Tthe existing system, without political re
Jorm, is a danger 1o democracy. We have a
situation in which money dominates poli-
tirs. . .People deny that money has so much
influerce, and yet they only deny that when
they are talking about political reform propo-
sals. Nobody denies it as a matter of commont
sense, ™! '

A recurring theme in the Political Re-
form Act of (974 {also known as Proposition
9 and hercinafler the*Act®) is the reduction of
the influence of money on government and
politics, Our first article ((1975) 50 State B.J.
254) focused on two arcas which have attraci-
ed the most attention, campaign contribu-
tions and lobbying. These represent essential-
by externa! influences on the political process,
and the Act's approach has been te require
. disclosure under the theot y of Justice Bran-
deis:

Publicity is jusily vommended as &
temedy for social and industrial diseases.
Sunlight is said to be the best of disinfect-
gats; eleetric light the most cfficicnt police-

mand
The Act accents lwo other sreas in which

money is inexiricably bound up with the
governmenial process: conflicts of interest
and campaign expenditure limitations, This
second article discusses Chapter 7, the Con-
flict of Interest provisions, which by their
complexity and expanding application should
be of increasing concern lor attorneys, and
Chapter 5, the rules governing expenditure

limitations on candidates for statewide office,

proponcnts attempting lo yualify slalewide
ballol measures and commitices supporting
or opposing quadified statewide ballot meas-
ures. However. much of Chapter § of the Act
will probably fall by virtue of the recent
Supreme Courl ruling in Buckley v. Valeo,

Unterview wilh Dan Lowensiein, Chairtian of the
Fair Potitical $*cactices Commission, October [975 Cam-
paign Law Repoiter, 2.

Other Peopic's Money 62 {National Home Library
Foundation Ed. {192}, C

MAaYIIUNLE 1978

(1976} U.S. .., — 55 U.S.L.W. 4127, in-
vatidating the federal expenditure limits.
Conflict of Interest

The Conflict of Intercst provisions of the
Act, althovgh substantially unchanged from
the [974 provisions {with onc major exception
of particular interest to attorneys},® are caus-
ing atlorneys increasing concern because of
their scope, the vagueness of the basic con-
cepts of “materiality” and “foresceability” ina
conflict situation, and the increased complex-
ity of the disclosure rules. As pubtic officials
subject to these provisions are finding, errors
can be quite costly4 '

The Conflict of Interest Chapter of the
Act is divided into three parts: General Prohi-
bition, Disclpsure and Conflict of Interesi
Codes.

Prohibitions on Participation

The Gencral Prohibilion section, sub-
stantially unchanged from the law in effect in
1974, prohibits a public official on any level of
state and local government "from making,
participating in making, or attempting to use
an officiat position to influcnce a governmen-
tal decision in which such official knows or
has rcason to know that he has & financial -
interest.” The term “public official” refers not
only to elected officials, but cvery member,
oflicer, employee or consultant of any state or
local government agency. it also includes any
person contracted to provide information,
advice, recommendation or counsel to a state
ot local government agency and any unsala-
tied member of an advisory board of commis-
sion wilh dccision-making power {Section
87100) .5

Repotting the identity of an attorney™s clients if his
or her pro ritn share of the leex [ron such chent 35 31 000
ot wuere i any year. A mare detatled description of thi
requiirement oecurs later in the wal, -

“Two county sepervisons are beiry sucd lor the valae
of those prscts and tneptnes not propetly reporied. One ol
the nssels allegedly omitied ineludes the personal resi-
dence of 1he supervisar which is of subataatial vatlue,

SGovernment Code Secction BTIO0 (Al relerehees
hercinadter to Cnlifornia Government Code).

82 Cal. Administrative Code V18700 {83 (hereinafler
“Reg.™): and Section $2048. “Consultant™ iuchides any
nituial person who provides, wnder contract, mlarma-
tivn, fdvice, recommendittion or counsel 1o a date or
local government agency, but ducs not include the pro-
vider of independent rusearch where such person has no.
authority beyond ihe provision of such infonmation(Keg.
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An ofTicinl has a financial interest in a
deeision il'it is {2) reasonably loreseeable that
the decision will hiave a {b) "material financial
effect, (e} distinguishable from ils effect from
the public generntly™ 1) onany business entity
or real properly in which the public alficist
has o direet or indirect investiment worth more
than $1.000; 2) onany source of income, other
than loans by conynereial lending institutions
in the regulir course of business, apgrepating
3250 or more in value received by or promised
to the public official within twelve months
priat to the time a decision is made; or 3) on
any business entity in which the official is a
dircctor, ulficer, parlaer, irusice, empoyes or
holds any position of munagement (Section
§7103).?

The difTiculty of the concepts of *materi-
ality” and *forescenbility” is illustrnted by two
recemt FIPPC Opinions.

Restricted Yoting

In the Matter of Thomas W. Ogleshy,
City Manager uf Antioch.® the City Council
of Antioch acts us the Redevelopment Agen-
. ey. Onc councilman owns his real cstale
office and two renia! propertics within the
redevelopmient praject arca” anct he partici-
paics in the county muliple listing scrvice,
The FIPC tuled that the councilman is
disqualificd from participation in the decision
to adopt any sedevelopment plans, 1t based its
opinion ou 1he [ollowing analysis that; 1) the
purpose of the redevelopment plan was to
redevelap hlighted arcis of the community to
raise vabues both within and withoul Lhe arca;
2} increased sufes or leases of properties with-
in or without the area would result in in-

-

45700 (a) (28 Hewmever. the PP sl reenmmendision
{not adopted by the FEPC a0 This date) Tor Opindon 75
150 comctndes that a prajeet architert Wi o] gonetn-
ment who, under conlract, eXcreines sipiifivant gosern-
mento) gathority with respecl o ageney decisions with
reapoct to puldic warks progect i a "public oflivial withia
Lhe meaning of tiovernment Uode $87H00G.

Nuvestiwents of an individiat inclade a pro raia
share of the investments of mny business enlity or trust in
which the individsal or the mdividuals spouse owns,
directly, indinectly ar bepelicially., i 10 per gent interest or
grealer, Seclion K04,

R FPPC Opns. 71 0N0. 75053, July 2, 1975).

These prropertivs had an sssessed vilue of fess thin
S20.000, gnd the assesed vaboe ol the property within Lhe
project aren was approximately $TYIKLXIG,

creased real extate commissions; 3) probable
upgrading ol the downtown arca would alse
result in a greater number of property transac-
tions in surroundiog neighburhoods: and 4)
bothy of these possibilitivs of material financial
effect on the real estate business are reasona-
bly foresceuble. Similarly the official position
of the councilman on the apency woukd make
avitilable 10 him imside information which
vould resull in a fnancial benelit Lo his busi-
ness. Althougl the FPPC presumed that he
waould not use such information for private
purposes, polential customers might seck him
out on the belicf that he would be privy
therelo,

in the Matter of Tom Thorner, on hehalf
of the Marin Municipal Water District,™ the
FPPC ruled that a director of the Marin
Watter District which has a moratorivm on
new waier connections cannol participate in.
discussions leading Lo, or inclunding, a votcon
whether (o lift the moratorieum where the
director is an officer, salaricd employee und
stockholder of a local corporation that sup-
plics building smaterials, appliances and fuels
in the ares. The FIPPC ruled that the decision
ta lift the maratorium would increase build-
ing activity which in turn would provide a
sighificamt opporitnity te the corporation o
increase its xes within the distriet. The finan-
cial cffect was both malerial and readiby
forescenble, although the corporation had
several compelitors within the area, und al-
most any business would have improved
prospects for growth or development il the
moralosimn were lified, 1lie corporition, as 4
supplicr of the construction indusiry was o
business which would be particutarly benefit-
edk!!

When to Absain?

A more difficul analysis was then re-

guired in conneetinn with the series of yues-

I} EIFPC Opns. 194 {So, 75089, Tec. 3, 1975),

H¥he mawerisl Ksancial clfect of a decinion which i
*distingiishable fram Lhe pubdic pencrsthy™ s heen
piven 8 narrow iterpretation by the FPPC 1o date. Yor
example, i Opimicn 7084, the Opinion pomted o that
e leem “pubdic penerlly™ coukl md be aderpretod o
reler b g gronp i ol as al thie peesons of ontitees i fhye
huiklisg materiads indysiry. A similar approsch was
taken in the Antnh decision, Lven o reltively snall
interest in a Hsted company is sufficient: ie & PPC Omin-
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tions dealing with the Water District Board®s
participation in the request for varinnces for
building where this same director’s corpora-
tion had cutercd a bid in the project. Although
cotpetitors might also have bid, the director
was barred from patlicipaling. the FPPC
held. Simitarly, where a contractor who usu-
ally did business with the dircctor’s corpora-
tion had bucn awarded a bid for such a
project, the FPPC rukd thai the director
could not participatc in the hearing lor a
variance since it wus “rcasonitbly foresceable”
that such contractor would continue to pur-
chase {from the dirccior'’y busincss. However,
where such a contractor was hidding. but had
not been awarded the bid, nor had he entered
ito uny conteactuald relations with the diree-
tor's corportion for supplics, the director
could participate in the variance hearing since
the requirement of two clements, a successiul
bid followed by the contractor’s sclection of
the corporation ua its supplicr, had clements
of temotencss not olherwisc present.

Another Case

The Water Board also had 2 member
whose hushand was employed as an engineer
with a major construction firm. The FPPC
~ ekd that even il Lhe construction firm wereto
win conteacts in Uhe area (the likelihood being
somewhal minimal since the construction
firm had constructed only one projecl in the
district in the pust ten years), any benefit 1o
the company would have no direct relation to
the income of 1he engineer (und lience to the
director, through her community property
interest) since he was puid o straight salary.
Accordingly, although the lifting of {he mora-
torfum might have o matesial financial effect
on this dircctor's source of income, such un

wn No. T5-26, the mavar of the City of Carbhid owned
50 shares of Sun Bhiepe Gas wd § kectric Company
comnnon stock as well as an inlerest an the trust which
e am ber 100 sbares, §be direct ownership ol te
shaves was worth arose thate 514K s was The imterest in
the Lrust aWhough the porcentage of ownership in the
company was sinimad, The FEUC k) that the niuyor
cotdd neither vote nor chair a meeting dealing with the
certificating of an eovironmentud impact sepurt where a
sisinicdiary of the comjuny, as parl of a juinl venture with
other vorpuratioms, hud sequired SB acres of property
outside of the cxisting inits bt withia the jucisdiction of
the City Custneil.

x

effect would nol be reasonably forcsceable,

As shown by these two FPPC opinions, it
may be extremely ditficult for public officials
to decide when they must disqualify them-
selves from purticipation in a decision beeause
of conflicts of interest.

Furiher Clarification

Even if a decision has & “reasonably
foresceable material” cffect on the public
official’s financial intcrest, its elfect must still
be “distinguishable from its eifect on the
public generally” to require disqualification,
If the decision will alfect the official's interest
in substantiafly the same manner as il will
affect all members of the public or a signifi-
cant segment of the public, nodisgualification
is required (Reg. 18703). Regulation 18701
specilically allows elected state officers such
as the governor and legisitors to vole on
muiters thal affect their own industry, profcs-
sion or trade and also allows members of
advisory and regulatory boards (such as the
agricultural marketing boards) which reqaire
participation by ceriain industry, trade or
profession members lo yolc on matters affect-
ing them.)? -

The FPPCs broad interpretation of this
disquafification provision may causce prob-
jems for those atturncys (who may be in-
cluded in definition of public official as “con-
sultants”) who nadvise public bodies in
sittations where the advice will result inmure
legal business for that law firm (proceeding
with litigation, certilying the legality of u
bond issue, vic.). A public agency may he
required o retain adifferenl law lirm than ik
one recommending the course of action to be
taken (Reg. IR0 (a)).

Unlike uther provisions of the Act, the
only remedy for viokition of this contlicl
prohibition sectivn is an injunction Lo sl
aside an olficial action as void.!" Howeser,

2ARcr January 1, 1979, auindwslry, trude or prales-
sion ay it reltes te a specific comrission will constitnle
the “public pencrabiv™ oidy if the statute is spevifically
umended by the | egislature lo s find (Rep. R0,

Pt K102 and SHOR. Official actiom inchine
orders, perinins, resolutions oad contracts, b do anl
inviede statc kepishation. 1 be couel is required so hatame
any injury Uit may be siltered by ismocent persons whe
rely an olficial ietion,

CALIFORNIA STATE BAR JOURNAL



any violalion of a conflict of interest code
adopted by a state or locnl agency as mandat-
ed by Proposition 9 which can also contuin
prohibilion provisions can restll in criminal
and civil penaltics, as discussed below,

Ironically the enforcement provisions of
the Act huve their own buili-in conflict. The
city attorney is included among the civil
prosceulars under the Act, but in many cases
is alo the attorncy who gives compliance
advice 10 the city council and other bourd
members, 4

Disclosure by Publie Oficinls

The sccond part of the Conflict of later-
exl Chapter, Disclosure, may creade particu-
ker problcma for lawyers, not only those who
hold major elecled offices, but also those who
serve on local boards and commissions, be-
came the disclosure rules in cortain circum-
slances may fequire the disclosure of the
names of clients. The statutory disclosure
requiremenis under the Act are only appli-
cablc 1o clected Mate officers, members of
board of supervisors, city managers, chiel
adminisirative officers of countics, mayors,

chicl administentive ofTicers and members of

city councils, and (o cundidates for any of
these offices {Scction 87200). However, the
Act requires the adoption of conflict of inter-
est codes which will require similar disclosure
provisions for other public olicials, Suhject
officials, inclwding candidates for these of-
Mees, must disclose all relevant assety and. in
addition, inctumbents must annually disclose
inconie, not only during office, but also upon
leaving office (Svction 87201 et sey).

Asscls to be disclosed are the person's
“interests in real propesty™ and “investments”

Hiintike the uther enforcentent provisions of the
Act, w person seeking an injunetion seed pol et nanly
the civil proscvutor althouph the comt in ity deseretion
ey roywire the plaintidl 10 file a complainl witly (e
EPIC. T addition 1o crimimd peealties, Section Y105
{h) provides a civit remedy imst any shesipnated cm-
plesee who restdizes any poonamie benefin as i restli ol a
vialutivn ul 2 disqualifivatéon peosision afthe Contlict ol
{mterest Code in the amount ol up te Thres mes the vadue
of the benefit. An individeal may sue 1o recover this
amount, hwt is subject 1o irst requesting in weiting that
the civil prosecutor commwnee the action ¢8ee Section
WIGUT). Only it the civil proseertor, in this v 2 cily
uttorney, Tails ta sgece to bring the action within 48 days
or (ails Lo act within 410 davs theseafier iy e planolf
praveed. The FIPPU b considesing emdursing kepisbation
e renmore e ety abtorsey ds civil proseentor,
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in excess of $1,000 and with tics to the juris-
diction with which the official is connected
(Sections 82033, 82034). Real property is
deemed to be “within the jurisdiction™ with
respect to a local government agency if any
part of the property is located not only within,
but ulso nol more than two miles outside, the
boundarics of the jurisdiction or within two
miles of any land owncd or used hy local
government agencies {Section 82035). Some
of the lurger metropolitun citivs own properly
far removed from their actual boundarics,
and locut government officials must be parti-
cularly sensitive to thisguestion. Elected stute
officials must list any rea! property within the
state. An interest in rcal property also in-
cludes leaschold interests or options to ac-
quirc an interest, and a pre ruta share of any
properly of a business entity of trust in which
the individual or spouse owns dirccily or
indircctly or holds a beneficial imerest of 10
per cent or greater (Section 82031).%

An investment in a business entity orany
alliliate must be reporied il the entity has an
intercst in real properly in the jurisdiction,
docs business or plans 10 do busincss in the
jurisdiction, or has done business within the
jurisdiction a1 any time during the two yeurs
prior to the time cach statement or other
action is required under Proposition 9 (Sce-
tion K203), it may he dilficudt for u shire-
holder who has 2 relatively minimal interest
($1.00() in a large corporation to know
whelher such a corporation is doing business
or has done business within the jurisdiction.
Accordingly, the prabable eiffect of this sec-
tion will be to require a listing of all such
investmenis is the safer course of action.

In addition to the listing of investments,
incumbents are required to file an income

I hwder twe disclosure proy inions of the pucdeesor
Muoscote AL in itterest ina resideine Wins bol reguined
1o b disclosed It nosuch exclision o sists snder the At
Itowever, although the watire and address of read pr-
perty is required te be Gk in the case of a resideiwe, T
filer need et make 2 statement as e dhe Sir market value
af such resideece {Necting X706 (). tn the sewspapee
accannl ol recent liwsil againat i loval pablie oiiicial,
the plaintifls allegedy contenchied that the wilicial shoutd
nol tune valed W0 aceept e recommeinlation ter
freeway doute, Phe phiintills contvaded tha the officiad
was in o conlliet position beeatise her homnie was by the
ahernate tand nonreconmiended) ronle lon suchirceway,
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statement listing the name and address of cach
source of carned income aggrepating $250 or
mote in annual value, ot gilts of $25 or more
in value, together witha general description of
the business activity, if uny, of cach source
and, disclose whether it was greater than
$1,000 or greater than $10,000, The statement
also requires a description of the considera-
tion, if any, for which income was reccived,
and in the cusc of & gilt, the amount and the
date on which the gilt was received.'*
However, the income stalement probes
further. Where the income of a husiness entity
which includes n sole propriciorship is tc-
quired to be reported, the statement must Rot
only contain the name, address and general
description of the business uctivily of such
entily, but in the cuse of any business cality
which provides legal or brakerage services the
name of every person who paid fees to Lthe
busincss emtity if the filer's pro rata share of
the fees from such person is cqual to or greater
than $1,000 in any year.!” For all other busi-
ness entitics the name of a client, patient or
customer is discloscd only if the filer’s pro rata

Wincome docs nol inckude campaipgn canttibotions
reportahke under Chapter 4 of the Act, sakiry and reim-
bursciment for ¢ xpunses or perdicm from the state or lucut
govermment agency and reimbursement Ter trusel ex-
petises mind per dictn reveived Froma buna fide od neitliom-
al. academic or chaiitable organization; gifts of informa-
tiotal masierint such as hooks, pamphlets, tcports,
calemdars or perivdivals: gifts which are not wsed and
which, withiie A0 dsivs after reccipl, mie reluraed lo the
donor or delivered 10 0 charilable arganization with 1o
elatm for & chasilable deduction: pifts Trony relatives:
inbcritances; interests, dividends or premivms on a time
ot desmand deposil in 2 Jinancin? wtiation, shaves o @
credit Uniun of instraee policy, cortain payments dider
insurance potivies or any beml or debit fnstrumend ssied
by ARy gWCrnInEnl o EReDRnE Apey. ainl divi-
dends. interest ur nther seturi in ) seeurity registered with
the Sceuritics wnd | achange Commission of the Unied
Sintes {Section K20308 iials ms aoport the valoe nf
fame ertertainnneni, such as dinoer with Triends, i thisis
nol reviprocated witltin the filing period fusially one
year) [Reg. 1X7274

USeetiam K707 ¢hi 12). However, the income ol an
individual ander he delinition ety includes 8 peo rata
share of any income of 2 business entity which 1he
individaal or the isbividual spouse owns, dircetly. indi-
reetly or bencliciatiy. a 10 per cent inlerest or preaer
Section ¥2030 (). Avoordingly. an attorper-vd liciad
withs n patLership interest {or sharchuhlings ina proles-
gional corporation) of Jess than M per cent nevd nol
report the incame Trom such business cutity.
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share is cqual to or greater than $10,000 for
any calendar year.
Special Concern for Attorneys

Concern has arisch among many mem-
bers of the bar us to whether such disclosure
requirements not only violiate rules with re-
spect o privikege, but also infringe upon the
statutory duty of attorneys under Busibess
and Professionnl Code Scction 6068 (e) to
kecp confidential the secrets of a client. Onc
suit, Hayes v. Wood™ has aiready chal-
lenged this provision, Although the number
of Jawyers whoare elected officials covered by
this mandatory disclosure section is relatively
small {less than 0 percent of the 2,32 elected
officials ure covered), the section would alse
affect any lawyer-spouse ol an clected officiud,
as well as the law firm of such an official if
such official's interest met the minimum re-
quircments ofthe statute. Similarly, the num-
bers of covered officials could increase if the
conflict of interest codes adopt the same
disclosure provisions,

To alleviate sotne of these concerns, the
FPPC has proposed a regulation which woukl
permit an application by an official for an
exemption (i) il disclosure of the name of a
client would result in divulging a confidential
communication made to such olficial by a
client in the course of employmient. (ii) whese
disclosure of the name of # chieat would
vinlatc any statutorily recognized privilege, or
(iii) wherv the reporting official has no know-
ledge of the names of clicnls and alter exercise
of reasonable diligence is unable to oblain
them.™

Contintierd on page 237

A —————————————

" ifaves v. Wood, Mendocino Superior Canrt No.
0 1%, Defendant Barss Wood is o Ckinh City Conneil-
nsen and s apisate law practice, In Filing Bisdisclosie
statement e tefused 1o divalge the wiemes of any of b
clicists o e fasis of confdentiality and prividepe. The
atnit wats hrought by the 1kish Citn Attores , The Attos-
nex Genersl wnd the Fair Political Practices LG ITLE
The FIPC s boen denied standing 1o s, hovwever,

% Proposed Reps. Scotio 18241 {a). Submitied
by EFPC siall on Angust b, 1975 but no action tluken in
$975. The proposed section provides for a hearing after
written appleation in which all exidence presentisd shait
e of public revord astess the FPPPC {ora hearing olfeer
appointed For (his prrpose) Hnds thal execatne session i
nevessity to allow the agplicant tn provide sulfrcient
evidence bo assure the proper firdings are made, An
applicant iy choase O Witive an sppearance amd pro-
ceed by u sworn allidavit or statemest,



PROPOSITION 9

Continued from pape 208

However, the FPPPC has not acted on this
proposed reguliation and whether the suggest-
ed proceditre would solve the problems of
privilkge and confidential communication
scems questionable, The attorncy-client privi-
lege belongs to the clicnt and cven a partia)
waiver for purpuses of a heasing, without the
clicnt’s consent, may be improper.

Such disclosure also raises a serious
question of invasion of the right o privacy.
The California Supreme Count, in City of
Carinel by the Sea v, Young, (1970) 2 Cal. Xd
259, labeled a predecessor kaw with a similae
provision reyuiring disclosurc of the names of
clicnts a3 an overly broad intrusion into the
private Tinancial affiars of a pessun seckingto
hold public offlice. The provision covered
every public officer and every candidale for
stale or local office. The Court specifically
held that:

We are satisfivd that the protection of one's
personal financil adTairs and those of his(or
her) spouse and chikdren againss compulsary
puhlic disclosure is an aspect of the rone of
privacy which is pratecied by the lourth
Amendment snd which also Iabls within thay
pentimbra of constitutions! rights inlo which
the goveriment may nut intrude ibsent a
showing of compelling aced and that the

intrusion is nut overly hroad. (A2 page 268.)

In 1973 the Lepistature enacted Govern-
ment Code Section 3600 ¢t si)., the Moscone
Cunflict of terest und Disclusure Aet, which
was upheld in a subsequent case, Conntry of
Nevadae v, MceMitlan, (1974) 11 Cal.3d. 068,
The court distinguished Carmed by the Sea on
the basis that the Moscone Act was limited 1o
certivin designated officils (sinilar to those
fisted in Scclion 87200 of the Act), that ni
interest need be disclosed which could not be
affected muterially by any action or fxilure to
uct or decision 1aken by such public official
{an interest in real property wishin the juris-
diction or in a business cnlity, source of
income or pusition of employment within the
jurisdiction wouid be regarded as an interest
which could be aflecied by the official in Uhe
scope of his officiad duties), and the term
“suurce ol income® in Moscone was specili-
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cally “clarificd” by a (974 amendinem to
mean the business entity or activity itself of
the official which carned or produced the
income, nol the individual or cntity who
actuilly made puyment Lo the public official's
business or firm. The court found that these
limilations mct the constitutional standards
set forth carlier in Carmel by the Sca.

Proposition 9 differs from the Moscoue
Actin two of the three panticulars cited by the
court: first, although reportuble investments
and inlcrests in real property arc limited to
those within the jurisdiction, sovrces of in-
rome ure not so limited; sccond, sources of
income include the name of cvery person whoe
paid fees aver a cerlain amount to the business
entity. Morcover, il conflict of interest codes
adopted to cover the rest of public efficialdom
stavishly fotlow all of the requirements of the
prescnt Article 2, the Act will no longer really
be limited to those officials designated in
Article 2, the only remaining similarity with
the Moscone Act.

The McMitlan court in 1974 did not have
1o reach the guestion of the invasion of the
right of privacy of a clicat who may not wish
todisclose the fuct that he or she is consulting
a fawyer. Some cases have held that an official
waives any sight of privacy by entering the
polittcal arena, but whether clients of lawvers
and brokers ure less catitled to privacy than
clicats of other types of business, including
doctors, raises a question not herelofore con-
sidesed by the courts.® The singling out of

SAlhough the Hlinvis Supreme Cobrt in Stein v.
flelers. (19728 32 1L2d 570, specitically upheld an
linoix statwte similar o the Act amonst a challenge,
among others, on the hasis of invasion of the right oy
provacy, thie Hlinois Act dovs not regune the disclosune vl
manes ol clicets, However, @ provisen similar w e
Avt's was upheld in Friz v, Gorton, (1924) 83 Wash, )W
275, on the taasis that (he vight ol the electotase o knuw s
ae less a fundangental cipht vhan the rniplit of privacy, that
# vamhdale whe enicred i public areea yohmbaly
presends hitnsell #s a subjeet of public mterest am)
serutiny, und this right of the people 1o be eformed docs
nul intsude bpan personal aniiens as opposed Lo finnel
oncs. the Washinpinn court, however, did raise 1he

Cajtesiion as o whetlier the resuited disclosure migha

impose an vtaorditary burden on thise who arc en-
gged both in public service and the pevate business of
their professiens, and whoe associnies and onmediate
families are subject 1o duclosie. The cowt alao ylies:
tnaed whether an impredictable pumber of cleeted ofi-
vials may esigo and losego publi service watha sad qony
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clicnt disclosure by lawvers or brokets al
lower income limits than other businessmen
ruises equal protection questions as well.

One Turther consideration which was nul
before the court in cartier cases is the fact that
the right of privicy has recently beenadded to
the enumerated prolected inlerests of Article
), Section | of the Califoraiu Constitution.
The Hayes v. Wood case may answer these
guestions if it reaches the Culifornia Supreme
Court, and there are expected to be many
other opinions issucd by the FPIC o further
clarify this very difficull arca of conflict of
interest,

ConBict of Interest Codes

The Act’s only prescribed disclosure re-
quircments for state, county and city clective
officials and administrative officers of coun-
tics and citics have been described abeve. But,
the Act also requires that cach depariment of
stute and local government adopt a canflict of
interest code for its policy making officials
{Section §7300). These codes must be similar
1o the disclosure requirements nandated in
the Act,! and cach must be approved by the
revicwing body which is the cily councii for
city depaciments, the board of supervisors

thal 1he fanduble purposes of the imitiative might precipi-
fafe sipnilicant or widespread sesiguations freny publi
office of muiny omsknding, honest and competent offi-
cials. Sev also Monigomtery Connte v Wabfi (Court of
Appeals of Mauviand, 1975) 136 A28 Y7 upholding a
Murylund ordinance on the basis that dhe right 1o privicy
is [imitesd 1o persunal matters otlier thaa linancial ones,
bul sce Burrows v, Superior Codrd (IV74) 1Y Cal 3 238
P 1equired scope of the disclosmre provisiens
under conflict of interesl vwles s madear. Section
B7302¢h) includes amorg the regairements the filing of
annual statements by “designated” emplovees tseliosing
reporlable imsestments, ivesinients i teal propernty ard
incotne, Vhe code nistset Jortlcach position v vilegory
of positivns, showng the spredic Dgws of inesimeiis,
interest in real property and meonie wiiich are repad table
angd the manner of deporting cach e, An nestinent,
interest in el prspoty. Mo, oF somee-of ineone
o be made reportihic under the code B Hhe busitess
entity in which the investment is hiekd, the miciest in rea
property, of (e inconie or incomie souice inay totseeably
be alfecicd inaterially hy sny decision tyude v participat-
ed ins by the designated enployee by virae of bas pusilion.
The saser of reporting reportable icem shall be sidd-
stanticfl eqrvatens 1o the requireirents Tar those tinde
the mandatos y disclosure reguirenients. lrensains to be
wseen whether the foregoing meins that the sume depth of
disclosure Sound in the statutory conBict sectiens will be
required Tor vodes, See discisaion i test commencing i
Fantnole 25 lor possible canstitutional problems,

%

Tor county departments, aed the FPPC for
state and ollier bodics (Section 87301). The
League of California Citics und the County
Supervisors Associalion have proposed a
model code whick in general has received the
approval ol the FPPC. The FPPC has abso
scheduled o set of deadlines in carly 1976 lor
state and local bodies by which cach musl
complete ils code and present it to the review-
ing body.*

Expenditure Limits on Campaipas

As 4 resuft of Winterpate and the sur-
rounding scandals, the impetus for political
reform is most marked in the arca ol cam-
paign expenditures. Chapter 5, Expenditure
Limitations, pocs beynad disclusure and di-
rectly limits the amount of money which can

~ be spent in cerlain campaigns. This chapter

places a serics of limitalions on expenditures
by statewide® candidates, by circulators of
stalewide petitions, and by commitices sup-
porting or opposing state measures. The pres-
eal vitality of these provisions is now in doubt
because of the reeent ULS. Supreme Court
decision, Buckler v. Valeo, supra, The Huck-
ley decision invalidates the limitations on
expenditures by candidates, their campaigus,
political partics, and by independent individ-
uals and groups on behall of candidates,
Seetion 608(c) of the Federal Flection Cam-
paign Act of 1971, as amended in 1974, the
scction which places lihitations on overall
campaign expenditures by federal candidates
and was declared uncenstitulivnal by the
Coust. is similar 10 the provisions of Chapler
5 with respect to expenditares by sttewide
candidates. In reaching its decision in Buck-
lev, the Court puinted oml that the mere
prowth in the cost of tederal election cam-
paigns in and of isell provided no hasis for
povernmemtal restrictions on the quantity of
campaign spending and the resulting limita-
tivn on the scope of fedetal campadgns:
The First Amendnent denivs povern-
ment the power o determine Wit spending
1o promole ve’s poditicitl views is wastelul,
excessive, or unwise. In the Free socicty
ordained by our Constitttion it is net the
government bul the propke - individually as
citizens and camdidates und collectively as

2EPPC Kesolution adupted on Febary A 1976
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ussociations and political commitices - who

must relain control over the quantity and

range of debate on public ixsues in & politicat
campaign {Al pipe 51-52 of slip opinion).

The decision of the Suckley Court should

notl be considered unusual in view of previous

decisions that have aimost uniformly declared

unconstititional limits placed on cxpendi-

tures by political candidates.? As originally

adopted, Proposition 9, which is also similar

to certain of the Jegiskation declared invalid by -

other statc courts, staied that cach statewide
candidate, which includes the candidaies
cunirolled commitices, is limited in expendi-
tures during the five months prior to an
election to & basic amouni multiplied by the
voting age population and adjusted forcost of
living.™ Accordingly, the future of these pro-
vizions in the Act is very dim indeed.
Expenditure Limits
Un Statewlde Petitions
and Measures

Circulators of statewide petitions are

limited to expendlitures of $.253 mubltiplied by

Hn Abercniombie v. Murns, (D.C.. {lawaii, 1974)
377 F.Supp. 1400, the courl voled limils o candilate’s
news media expendittines as beinp preater Lhan neorssary
to promute the pripke of equatity of opportumity W
participate it the pofiticed process, but upheld limitations
on lutal campaipn ¢xpenditures.

In Bare v. Gorton, (1974) 84 Wash, 2 380, the cotrl
declured oncomstititions] campaipn spembing lisoitalions
For both candidutes and hathm pepositions as vagwe aid
» direct restrainl on free spoeel. The court held thas
freedom of apeech and the pross invelved more than the
bar: sight 10 speab and puhlish,

In the imost recent stide cuet case, Perosy, Myers

Ore. S35 2d S48 01975), Lhe conrt struck down
curdidhtic cinpaipn imits as mt striking al the daagers
of politivally madivated burglaes . spying, debimative, or
other Wadvigale ovibs, bt aistiply lisnitiag the expenditure
of moncy b communivaiion pinposes in a palitical
cumpaign, Scv aba ACLU v, Jewnings, (D.CE, 1973),
366 1. Supp. HEH, vaceted as nundl sub nomm. Stoars v.
ACLU, (I975) 95 5.C1. 2040,

H%ection KSI00, Fue g primary and generaf ekeclion
for Sivvernor, seven and nine vents, respectively, nndo-
plied by the vating age popubution and for a pramary vr
genersd ekectiom for any statewile eleclive oifice other
thun Govermor, three conts mitiplied by the valing age
population. For a State Censral Commistee of a political
party and its commitiecs, one cent toultiplied by the
voling ape papulation (Section k51623, The permitted
atmounts sre redvcvd by 10 per cent Jor any incumbent
seeking reelection do the samu stxtewide wifice (Seclion
5101} Independen cymnntiees are limiud 10 expendi-
tures of 1,000 undys tlcy have bevn gianled a higher

cciling by the HI'PC. +
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the number of signatures required for qualifi-
cation and adjusted for cost-of-living changes
(Scction 853201). Expenditures do not include
unrcimbursed expenses incurred by a circulit-
tor incidental to a circulation of the petition
or expeuditures for advertising or speech
regucding the measure unless directly inci-

dental to the circulation of the petition (Sec-

tion §5200).2 '

This limitation is under challcnge by a
commitice which unsuccessfully atiempied 1o
qualily u tax limitation initiative in 1975 and
claims thut the failure was based on the
expenditure limitation and the failure of the
FPPC to adopl timely regulations.

The FPPC docs not think that the Bck-
ley decision or its predecessors apply 1o the
qualification of ballol mcasurces and that these
provisiunk in the Act can be successfully
defended. 1t argues that the Act’s eflect is to
prevent paid circulators and to decrease the
power of special moncy interests Lo put fegis-
lation on the ballot. To sustain this position,
the FPPC must overcome the position of
Buckley that the First Amendment prevents
the restriction of the “speech of some clements
in our socicty in order to cahance the relative
voice of others. . .™* But on February 23,

BReg. 18550, which in itx most recemt smended furnm
only limits expenditures of the proponenta and ol uwihers
distributing peiftions in kegally sutficiest form, In iddi-
tion to wber remedics amd penalties, a coudd can order thy
Hecretary of State ot 1o suhmil so the volers any sisinore
where # is shown by chear and comvincing evidence thal
wuich mxwsure woukt nut huve qualified b (or vinkation
af the wrtick [Nective K5202),

“In Beckier v. Vadeo, "Hisargucd, however, that the
ancillary goveenmental interest in eysaliving U relative
ability of individuals and groups o infloence the vitanae
of eleciions serves 1o jusiify the Snilalion i capies
advocacy of the clection w defeal of candidaley ishposs)
by $008 {3 (T expemalitue ecohnp, But $he concept that
paverniwed may testeict the speoch of some ckements of
our suerely i onder o enbinc e rebidive viney of others
it wholly lorcign to the First Amendinest, which was
designed to secure ‘the wides! possble divsermingimn of
information from diverse aiml antagonistic sources,” and
"o nssuse unfeitered inlerchange of ideas For the bringing
about of political and social chanpes dessred by 1w
people.’ New York Fimes Co. v, Sutliven, supwa, at 3b,
269, yuoting Assuctated Press v, Uited Saes, 1MUS,
at dud. The First Amcndmenr's prrolecting gt pos -
ernmcntal abridpement of free expressivi cainmt ploper-
Iy be mide to depend on & pessants Linanorl abiity s
engage in public discussion. CY, Lasiern B Confl v Nowers
Mosors, (19611 165 118, 127, LW ISEp opiman, p. Y
See abso Hare v, Gonton, sigara, 31 hoothaote 24,

i



1976, the Sucramenlo Superior Court ruled
that limitations on expenditures prior o
qualification are invalid, but controls on paid
circulators could he valid (Conmittee jor a
T Thirds Vote ont Taxation v, Eu, Sacra-
mento Superior Court, No. 2588066 {1¥76)).

Expenditure Formula

Once a stutewide measure has yuatificd
for the hallat, the Act imnposed apgregate
expenditure fimits in support or opposition of
such measure: (i) $.08 multiplied by the voling
age population and adjusted for cost-of-living
clunges or (if) $500.000 plus the FPPC ap-
proved budgets on the opposite side of the
isste, whichever was Jower (Seclion #5303
Rogs. 18580-90). Any commitice which in-
tended 1o make cxpeaditures in excess of
$10,000 was required 1o filc not later thun
twenty-cight days prior lo the clection for
permission to sped more {Sectivn 85M12).
The FIPPC had developed a prealiocalion
formula by regulations and wasenforcing this
provision (Reg. 18590).

Citizens for Jobs and Encrpy, a cum-
paign commitice opposing the Nuclear Power
Plaat Mnitiative (Proposition 15} on the June
1976 ballat, Tiled suit on December 8, 1973, in
the Califorsia Supreme Court for a Writ of
Mandate against the FPPC o vacate its
regulations on batlot measure expenditore
limitations und cojoin the FPPC from inany
other way Hmiting ballot measure expendi-
wurcs (Citizens for Jobs & Energy v. FPPC
—Cal. W ___[Doc. #5¥23391]). The Court
granted @ hearing and issucd, on ity own
imitiative, a stay order, On February 9, 1976,
the EPPC agreed 1o the sty order in light of
Brckley which had been decided on Jannary
X, 1976.

ed the expenditure limitations including those
on the candidate s such caundidite’s fami-
by, it did upholl the public financing sec-

2l Cotrl puinted vut that altheagh the expendi-
twre limitation o cunladates and membees o s candi-
date’s family win umnstitntional. the vontrihulion
Jimitativn of SHOU set furth 1n Sectwn 0UE (LD wits
valid:

Adthough the risk of impreper influsiie is
somewhal duninsticd in e case of large cunbii-

tions of the Federal Elections Cnmpitign Act
which reguire those candidates who accepl
such financing to limit their expenditures. The
Courl pointed oul in Footnote 65 lo its
opinion thal Congress may condition the
acceplince of public funds on an agreement
by the candidate 1o ahide by specilicd expend-
iture Simitations.

Accordingly. atthough the Buckfey deci-
sion may have climinited expeaditure limita-
tivhs. it has also left a means by which they
can be reimposed, namely by acceptance of
public funding. In addition, Buckicy has
upheld disclosure requirements for cimpgign
contributions™ und limits on campaign con-
tributions.” the luties not presently covered
under Proposition 9.

Fair Political Practices Commisston

The breadth of authority delegited to the
FPPC has beeft questioned by sumc, hut the
sole of FPPC in implementing the Act may
actually stave off constitutions! challenges.”

botions frum immedivte Family members, we

cannm say that the danger s stfhcient by seduced

1o har Canprews rom subjecting family members

10 1he same fimitations as noneLimily cortributors
1k, Y at p. 48 of ship apinionl, .

2Ryt it did nul entircly Toreclose, opan & proper
showing, the pratectinn of controversinl oqpanizatin
whose contritiors wiphl sutter threats of havritssoscnt
(See pages 6E09 of slips wpinion),

*the 1974 Amendmients timited both contribitivegs
and cxpenditures. [ Coun devidhad thal o com riputions
ceilitg did nat limit the gnastity of politicat AP HIN
(stip gunian, pp. 17-33). Fhe Court delined maney piven
by vee person to ansther tor the donee’s expemditore., v
e dosor's diteot expeoditures with the convent or
cuuperation of the doire, s campeiph contribygicen. Bul
il the expenrditore is tudy indepemdent from the tirectum
of cunperittiin of the benetiviary thea i iy ) cainpdign
eapwditire amd there sre po Bnntatnsm, Canseguent by,
it is roasemahle o vapect vt the reteraers who placed
Propositivn 2 viz e hallot will s atiempt Ky o
contribution limitations for Caldo i statvaide cam-
paisn and bailol meesgie commitices,

g wliforain Mpthers laartion v, Y enaiger, Sacr-
mctbe Supeitar Courl, o, 252 Mb, fastatune of {uovrri-
st Advovaion v Fotager, Lo Angeles Supernst
Court No, CHIDGSY aml Snwefid Winkers Pariy v
Finees, Lo Anpuies Superor Courl, Noo UTESEY hine
each challenped the Act. | achtialeonnt his roded apgimst
the plaintil s, Uirder the Act, the FPFC has the primury
suspousibility for its adssinistration aml implementativa,
I furtheranee of this. die FPPC sy adapt, antemd, and
recind Tukes s sepalatnons in aceordamee with the
Admnetrative Proceduee A, prosenibe Torms lar se-
porls, saleents, moilws and uther docinents, plepuie
apd publish manual. and sstectons aol ovede ansisd-
anve tu ageavies avd public olficids in adusinisterg the
e §Sections KRS BALEY)

CALH-ORNIA STAYE BAR KHRNAL



In 1975 the FPPC adepted over thirly regula-
tions iat an cffort 1o clarify admiitedly ambi-
guous sections of the Actand has issued about
fifty advisory opinions." it hus established
detniled complaint procedures™ and hns
joined in numerous liwsuils. The FPPC has
&lso investigated a number of complaints. but
to date has publicly unly found violations and
issucd fines in conncetion with one legislative
special election in December, 1975, Finally,
the FPPC is proposing & number of clarifving
and simplifying mnendinents to the Act alter
its ycar's expericnce.

Advisory opinions can be of particular

¥The Lox Angeles Superior Courl deall i fiest hlow
to i FPPC by invaliduting its advisory opinien that
tricd do define “srranging™ Jor campaign cantributions hy
a lobbyist (o inclade merely his afvising the client on
eampaign contributions. The cotart subed that semlering
such mdvice wan canstitutionally protevted and enjoined
the ¥I'PC (stitnie of Gavernmenind Advocaies v,
Younger, cic.). Lox Angcles Superior Court, (C1 10052,
November 10, 1975). The Cotnt of Appeals and the
Californix Suprenic Conrt cach denied the FPPCs wril
of mundale atul the tinl decision is now on appeal.

“Regs 1BW0 and K362,

assistance to atlorneys, Under Section K3 §4,
no persun who acts in good (aith on an
opinion issied 1o him by the Commission is
subject to criminal or civil penaltics for so
acling,

Effect of Reform

in the upproximately one and one-hall
yuars since its enactment the jury remains out
on the scope amd clfeet of the Act. The Act
now shitres with the so~catled Tax Reform Act
of 1969 the poputar tite of “Altorneys and
Accountanls Reticl Acl.”

i many of the amendmens 10 the Act
proposed by the FPPC are cnacted, this nuy
change. But with or without legislitive clarifi-
cation and although its subject, political re-
form, has ostensibly been outside the genersl
praclice of most attorneys, more and more
attorneys will lind themselves and their cliesits
caught upin its complexitivs. Whether the Act
will, as ils proponents contend, restore confi-
dence in government, or whether it will, as
some fear, drive good people from political
rafticipation, remains to be scen.

i W

4
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After procecedings

Code Title 2,

Code, to‘implcmcnt, inter

- commission hercby adopts

OUDER ADOPTING REGULATIONS OF THE

provisions of the Admlnistrat1ve Proc
the authority vested by Section
et.seq. of the Government Code,

ritle 2, Californja Administrative Code,

Adogﬁ Section 18750

18750.

" " Chapter 7; Article 3:

Proccdures for Review of conflict of Interest

.- FALR POLITTCAT, PRACTICES COMMISSTON

83112 of thc Govcrnmnnt

had in accordance with the
edure Act (Government

piv. 3, Part 1, Ch. 4.5} and purquant to

pret or make spec1f1c ‘Sections 87300,
the Fair Political Practices

1ts rcgulatlon in D1v1s:on Vi,

as follows:

Conflicis of Interest.Codes

SPACE

DO NOT WRITE IN THIS SPACE

establish by roqolutxon a deo&

Codes by tho Fair Political Practices Commission

- ———————

(a}

The Falr Political

Praclkices commission shall

2line for the submission of




FOR FILIMNG ADMIMSTRATIVE RIGUL ATIONS
WitH THE SECRHA‘!" OF STATE

[Puriuant 12 Gaverreent Cedo %o on 113201

- —

a proposed Conflict of Inter«s: Code for each state
agency, city council, county hozrd of suporvisors, or
local governmenkt agency with jurisdiction in more £haﬁ
one county for which it is the *sode reviewing body."”
Unlﬁss otherwise modified, the ternm *"agency" as used
-1n this Section shall refer to a state agency, city =
council, county board of supervisors, or-:local govern-
ment agency with jurisdiction i more than ane county.
Each agency ghall be notified of its deadline at least
60 days prior to the deadline established for that
agency.

(b) After completion of its own hearing pur-
suant to Government Code Section 87311 and its tentative.
aﬂoptinn of its Conflict of Interest Code, each agency |
shall submit an original and tw&‘copies of its proposed
Code to_thc Falr Political ?racticea Ccommission by the
established deadline.

'(c] A proposed Conflict of Interest Code of
 an agency shall be deemed to be received for purposes
of review pursuant to Government Code Section 87303 on
or before the deadline date if submitted to the Fair
Poliﬁical Practices Ccﬁmission earlier than the dead-
line date.

(d) The proposed Codec shall satisfy the require;

ments of Government Code Section 87300, et seg. The Code

Y

()

()
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'shall be accompanied by:

(1) A declaration of the chief executive
officer of the agency declaring that the agency
has satisfied the notice and hcaring_xequire—
ments preliminary to formulation of the Code
pursuant to Government Code Section 87311,PL

(2) A summary of the ‘hearing held by the
agency with appropriate identificatjon=o§‘gng

areas of controversy and the manncr of their

resolution;

(3) The original or one cppy. of all writ-

‘ten submissions made to ihe_pgency&:ggarding the

proposed Code, unless the person mak%ng the

Written submission requasts iks omission from

the rocord of the agency hearing;..

(4) 1In the case of stabe a encies and
genc’

' "local government agencies with jurisdiction in

more than one county, materials describing

generally the reasons for the designations and

the disclosure responsibilities of officers,
: LRACRES,

employeecs, members or consultants of the

- agency; and

{5} The namcs and addresses of all persons

'who participated in the public hc;rxng of the

agency on the proposcd Code orrggya;L.persons
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who, on or before the €zte of the agency hearing,

[T

requested notice froﬁ +“» ageacy of the date
for hearing on the adop:ion of the Code by the
Fair Political Practices Commission.
_ (e} Within 40 days of receipt of the proposed
' Code bj the‘rair Political Practices Commissien pursuant
to subsection (c) of this Sectica, the Executive Director
or his or her designee shall:

(1) Notlce the proposed Code for a heariné
before the Fair Politiczl Practices Commission
to be held no later than the seventieth day fol-
lowing receipt of the Czde pursuant to subsec- -
tion (c) of this Section, or | .

{2) Return the proposed Code to the agency
with written recommendations for reviéion. Any
agency vhich objects to the recommendations for
revision may reguest & full hearing pursuant to
subsectlons {(o)-(g} of this Section. )

" {f) Yrocedure for notice and content of notige
of Commission review of a prop:sad Code is establlshcd
hy Covernment Code ‘SeclLions 11423 and 11424. '
(g) ]f the proposed Crie is returned to the
agency pursuant to Covernment Cade Section 87303(c), a
new ﬁnﬂdline shall heiestablisiad by the Fair Political :)

Practlces Commission upon a recsmamendation of the
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Executlve Director or his or hor designee. The revised
deadline shall be no later than 60 days after the Code
is returned to the agency.

(h) All persons w1sh1ng to comment on any

~ provision of thc proposcd Code may submit in writing to

the Falr Political Practices Commission é'concise state~

ment of their objectlons to the proposcd Code at least

10 days prlor to the hearlng of the proposcd Code.

(i) Upon the recomneﬂdatlon of the Executive

pirector or his or her designec, the proposed Code may

‘be placed on the Fair Polltlcal Practlces Commlsslon

Bummary Code Review Calendar fcr Comm1551on action pur-

.suant to Government Code Sectlon 8?3ﬂ3, if no 51gnif1—
. cant .controversy exists wlth respect to the proposnd

{j} Any interested person or his or her duly

- authorized representative may reguest the remgval of a

proposed Code from the Summary Code Review Calendar and

request the opportunity to be heard at a full hearing on

“the proposed Code before the Fair Political Practices

Commission ih accordance with subsections, {o)-{(g) of
this Section by:
(1) Petitioninz the Executive Director

or his or her designee in writing, with a copy
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to the affected agency, for removal of the pro-
posed Code from the Sumr:zry Code Review Calendar
at least 10 days prior t> the date noticed for
Summary ilearing on the C2de, or

(2) Appearing in zarson or through his
or her duly authorized representativé at the
scheduled Summary Hearirs on theé proposed Code.
(k) A proposed Code will be removed from the

sﬁmmary Code Review Calendar and scheduled for a full

hearing upon the request of any Commissioner or of the

Executive Director or his or her designce..

——r -

(z)“ It any Code placed on the Summary Code Review -

Calendar is approved by the Fair Political Practices

Commission withqut’éhendment, it shall be signed as éﬁproved
a;d returned to the agency. In the case of statéfagencies
the Code, as approved by the Falr Polit%cal Practices Commis~-
sion, shall be transmitted by the agency to the Office of

Administrative Hearings, pursuant to Govarnmenﬁ Code § 11380.

Tha'ageney shall either:

-

{1) Requast ﬁhat the Office of Administrative
'Hearings publish the Code in its entivety within
the agency's Title of the California Administrative

Code; or
(2) Raeguest that the Office of Administrative

Hearings print an appropriate reference to the
agency's Code in its Title of the California Adminis-

trative Code.

proy

et




FOR FILING ADMINSTRATIVE REGULATIONS
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(Pursuant ko Goverament Cnde Section 111e0.9)

tA} Fach agency's Code which 1is £iled
pursuant to subsecti;n {2) (2), above, shall be
maintained in the office of the chief executive
offiger of the agency, who shall make an ;ppro~
priate number of copies of the Code available
for public inspection and-reproduction during
regular business hours commencinglthe thirtieth
day following the approval of the Code by the
Fair Political‘Practices Commission. No
conditions whatsoever shall be imposed upon
persons desiring to inspect the Conflict of
Interest Coude of the agency, nor shall any
information or identification be required from
'such person, Copics shall be providcd at a
charge not to exceed ten cents {$0f10)lpér

page. .
(B) The Fair Political Practices Commission

shall maintain copies of each agency Code for
public inspection and copying at its offices at
1100 K Street, Sacramento, california. |

(m) If a Code placed on the .Summary Code Review

calendar i revised by the Fair Political Practices COmmission'

and approved as revised, any person may, within thirty days,

gubmit In writing to the Fair political Practices Commission

objcctions to the approval of the Code. If written objection

is recelved, the Code shall be rescheduled for fullzhcaring
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pursuant to subsectlons {o) - {g) of this section. If no

written objection is received to the revision and approval of
. the Code under this paragraph, the Code shall be signed as

revigsed and approved and returned to the agency and, in the

case of state agencies, filed by the agency. as revised and
approved, pursuant to subsection (£} {1) or {2}, above.

(n} If a Code placed on the Summary Code Review

Calendar is returned to the agency for revision and resubmis-

gion, it shall be resubmitted within sixty days.

(0) A proposed Code not placed on the Summary Code
Review Calendar shall be reviewed at a full hearing. On the
date and at the time and place designated in its notice pur- -
suant to subsection (f) of this section, the Fair Political
Practices Commission shall afford any agency oOr interested .
person or his or her duly authorized representative, or both,
the opportunity to present statements, arguments, or conten-
tions in writing. Oral testimony shall be encouraged; however,
oral statements may be limited at the discretion of the
Chairman. The Falr Political Practices Commission shall con-
sider all relevant matter presented to it during the public
henring; or appearing on the record of such hearing, prior
1to approving or revising and approving the proposed Code,
or returning the proposed Code to the agency for revision.

{p} During any public hearing held pursuant to this

regulation, the Fair Political PracticesVCOmmission or its “)

duly authorized representative shall have authority to
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adminlster oatha or affirmations, and may continue or postpone

such hearing from time to”tiﬁé and at such place as it shall

determine.

(q) After a full hearing as provided hereinabove,

the Commiesion shall:

.(1) Approve the proposéé Code as submitted

and return the Code to the agency for action con-
sigtent with the terms of paragraph If)(lf or (21
above; or

(2) Revise the proposed Code and approve it
as revised consistent with the terms of subsection
(£) (1} or (2), above; or -

{3) Return the proposed Code to the agehcy for

revision and resubmission within sixty days.

* k k& k k K k Kk *

This regulation will not create any new or increased

costg to local government pursuant to Section 2231 of the

Revenhue and Taxation Code.
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"¥ACE SNEET
FOR FILING ADMINISTRATIVE REGULATIUNS
WITH TIE SECRETARY OF STATE
{Pursuant 10 Govermnent Code Secuon 11380.3)

RECEIVED FOR FILING
JUL 231376
Offica of Administrative Hearings

‘ENDORSED

FACVED FCR PHING
Moee. Cade 112600

JUL2B 1976
Office of Administrative Hearings

DO NOT WRITE IN THIS SPACK

Cué)y below fs hereby certifled to be a true
and correct copy of regulations adopted, or
amended, or an order of repeal by:
FAIR POLITICAL PRACTICES COMMISSION
(Agency) '
Date of adoption, amendment, or repeal:
July, 8, 1?19

or B 7/

e L L LR B S LT

P

ENDORSED
FILED

In she effice of tha Secratary of Sicle
&f s Stote f Cotlfaenia

JULD S 176 o
A8 gctock 1A,

1330 F0NS [, Scoretary of Sti>

8O NOT WRITE IN THIS SPACE !

ORDER ADOPTING REGULATIONS OF THE

FAIR POLITICAL PRACTICES COMMISSION

Add 2 cal. Adm. Code Section 18751

Chapter 7; Article 3:

After proceedimgs had in accordance with the pro-
visions of the Administrative Procedure Act (Government -~
Code Title 2, Div. 3, Part 1, Ch.-4.5} and pursﬁant to the |
authority vested by Section 83112 of the Government Code,
to implement, interpret or make specific Sections 871300,
et seq. of the Government Code, théiFair Political Practices
Commission hereby adopts its regulation in Division VI,
Pitle 2, California Administrative Code, as follows:

Conflict of Interest Codes

18751, Procedure for Reguesting Exemption from Government

code Section B7300, Requiring Adoption and Promul-

DO NOT WRITE IN THIS SPACE

(a) An agency may submit a request to the Fair

Political Practices Coﬂﬁnission for exemption from the

gation of a Confiict of Interest Code (87300, et seq.)
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provisions of Govérnment Code Section 87300 requiring adop-
tion and promulgation of a Conflict of Interest Code. The
 term ;agency“ as used in this sectlon means any state agency
or local government agency with'jurisdiction in more than
‘one county. ‘
. {b} A request for exemption shall be approved by
the Commission only if it finds- |
” ' (1) That if the agency requesting the exemp-
tion were to adopt a Conflict of Interest Code,
there would be no “"designated employees,” within
the meaning of Government Code Sections 82013 and
87302(a}, subject to its provisions; or '
{2} That the agency is, or soon will be,
inoperative and nonfunctioning. |
{¢) A request for exemption under subsectidn (b) (1)
shall be signed by the chief executive officer or a legal
representative of the agency andhshall be accompanied by:
(1) A list of every position in the agency.
including each officer, employee, member and consul-
tant with the agency;
{2) A copy of the job description for each
position listed in subpection (1) above;
(3) A copy of the statutory authority under
~which the agency was created with specific citations
to the provisions setting forth the duties and

respunsibiliﬁies of the agency;

pam.r40 0.1 Jan A

i
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(4) Identification of the persoﬁ or body to
whom the agency reports;
(5) A copy of the last annual or régular report
submitted by the agency to the‘person or body to whom
the agency reporth; l
(6) A detailed justification of the request
for exemption including an explanation of why none
of the positions listed in subsection (1) above,
are designated employees. In preparing this justi-
fication, particular note should be taken of
Government Coée Section 82019.
(@) A request for exemption under subsection
(b) {2) shall be signed by the chief executive officer or
a legal representative of the agency and shall be accompanied
by: 7
{1) A copy of the statutory or legal authority
under which the agency ceased, or soon will cease,
to operate or function:
(2)‘ The date, time and place of the last
meeting of the agency;
(3) 1dentification of the positlons and
names of any staff who continue to work for or .
- represent the agency, whether salaried or

unisalaried; and

W)

J




(ﬁ) {

;

B N L L L Y I

WITH TME SECRETARY OF SYATE
{Pursuont to Government Code Sectlon 11380.1)

{4) A detailed explanation of the reasons

the agency is, or scon will be, inoperative and

nonfunctioning. |

(e) An original and two copies of the fequest for
exemption with attachments shall be submitteq to the Commission.
| {f} Within 90 dafs after receiving the request
for exemption, the Commission shall:

(1) Approve the request{

(2) Deny the request; or

{3) Return the regquest for additional infor-
mation and resubmission within 60 days. Upon
resubmission, the Commission shall, within 60 days,
either approve the request for exemption or deny
the request.

(g) Wwhen a request for exemption is approved, the
Commission shall issue an exemption letter and transmit it
to the requesting agency. "

| (h) When a reﬁuest for exemption 1s denied, the
commission shall 1ssue a letter denying the request for
exemption, transmit it to the requesting agency, and establish
a new deadline by which the agency requesting the exeﬁption

shall submit a proposed Conflict of Interest Code to the .

Commission,

(1) In considering a request for exempticn,

unless otherwise pro#ided herein, the Fair Political

Lo IR LR

an A



CONTINUATION SMELT
FOR FILING ADMINSTRATIVE REGULATIONS
WITH THE SECRETARY OF STATE

{Pursuant 16 Governnnl Code Suciion 1138013

Practices Commission shall be governed by the provisions

of 2 Cal. Adm. Code Section 18750.

k %k % & % &k &k & &

This regulatioh will not create any new or increased
costs to local government pursuant to Section 2231 of the

Revenue and Taxation Code.
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1 ¥FPPC OPINIONS T1

BEFORE THE FAIR POLITICAL PRACTICES COMMISSION

In the Matter ofa

Ho. 73-DE3
Opinion requeatsd by

Thomaw W. Cglesby

City Mansger, Uity of Antioch

July Z, 1875

e’ e bm

BY THE COMMISSION: We bave been asked the foilowlng guastion
- by Thomas W. Oglesby, City Manager, City of Antloch:

the Clty Couwncil, Clty of Antioch, has created a Redevalopment
Agency and declared itself ko be the Agency. The proposed redevel-
opmont plan includea five projects:

{11 Construction of a civic center downtown.

. {2) Congtructlion of ¢ freeway off-ramp and
( reisted ilmprovements.

132} Improvement of & major srterisl frow
two-imne to four-iane.

(4] Street lmprovementa in Assessment
pistrict Ho. 11.

{(8) FPrepsration of a commerclal and
industrial site wnd ciroculation plan.

Councilman Mel Whatisy, Chairman of the hgency, has disclosed
ownership interest in three properties within the project srea,
goversl blocks from the proposed sivie centsr. These include his
resl emtate office and two rentsl propertles. The propetvties have
an sssesged value of $18,625. hssesscd value of the property within
the project ares iz approximately $19 mititun. The asscssed vaiue
is 25 percent of the fair marset value of the praparty.

Mr. Whetley's real estate business includes participation 1n
tne Eastern Contra Costa Bedrd of Realtors multiple listing service.
By reason of such particapation, Mr. Whatley may offer propurtles
1lsted in the servlce (o his customers, inciuding propertises in
the tedevelopmont area.
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We ars asked whether thess facts disqualify Mr. Whatley from
participating in the decislon to adogt thae redevelopmant plan
under Government Cods Saction £7100.1/

CONCLUSION

Based on the facts we hava been provided, taken as a wholae,
Mr. Whatley should be disgualifisd from participating in the
dacision to adopt the redevslopment plan.

ANALYNIE
1

Bafore turning to the marits of the gueytion presented, we -
must conalder the threshold questlon whether we have jurisdiction
to issue an opinion in this matter. The guestion on the merits
srisss undsr Sections 07100, et seq., the conflict of interest
provision of the Act. Unlike othor porticns of the Act, violation
of the conflict of intsrest provision does not wubject the viola~- .
tor personally to crimipal or civil penalties; the sole resedies
for violations ars injunctions and orders setting asida the offi-
:i:%,aouons taken in violation of the Act. Sections 87102,

»

The authority of the Comnission to issus formel opinichs is
contained in Secticn 33114, which provides as follows:

Any pesrsoh may raquest the Commission to
iswue an opinion with respsct to his duties
under this titls. The Cosmicgsion shall,
within fourteen days, sither issue the
opinicn or advise tha person who made the
request whether an opinion wiil be issued.
Mo perscn who acts in good faith on an

opinion Lssued to RAim Ly the Commizsion

8 1 be luEioct o criminal or clvil

q& tles for 3¢ acting, providad that the
mAterial Tacts are As stated {n tho opinlon
r;guest. The Commlesion' & oplnions aEaﬂ

public records and may from time to time
bs publishaed,

{Emphasin added.)

74 All statutory references are to the Governmont Code unless
otharwise noted.
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On the assumption that & vioclation of Sections 87100, et seq.,
gives rise to no criminal or civii penalties under the Act, %/ it
might be argued that the Commissicn's opinion will have no effect
and is therefore not authorized by Section 83114,

Buch a conclusion {g not dictated by the language of Section
83114, The sectlon provides that “any person” may raguast an
opinion raspecting his duties under the Act. The immunity con-
texred by a Commission oplnion is set forth in a separate sentencs.
Thers i3 nothing in the section suggesting that opinions can bs
issued only when immunity is conferred. The arqument agalnst the
Commipsion's jurisdiction assumes that imeunity ix the only rsason
for the Commisslon's oplnions. In fact, ismunity im but one of
.several purposes, Commission opiniona provide a valuabla sarvice
to parsons seaking them irreospective of immunity. 1t may be pre-
aumad that most persons at most times would wish to comply with
tha lew, even in the abmrencs of any sanctios whatsosver. That is
all the more the cess when an injunction or order setting aside an
official action is a possibility. Even Lf the Coxmiswion's opinion
does not provide immunity against such remedies, the opinisn is an
administrative interpretation that would be given some wsight by
the courta, and the mers existence of the opinion would probably
tand to discourage the sesking of such ramedies. BEqually inmpor-
tant, the issuance of opinions is an sssential tool for the
Commissicn in carzrying out its responsibility for the “impartial,
affective administration and interpretation” of tha Act under
Bsction 0311%.

For the foregoing reasons, we conclude that the Commisszion
has jurisdiction to issue opinions under Section 83114 interpreting
Sactions B7100, et seq.3/ We turn to the werits of the question
presented.

!flt is not necessary for us to consider, and we intimate no views
a8 to whether the setting aside of an official action under
Ssction $1003(h) constitutes a “"clvil penalty," against which
a person who relies in good faith on our opinion is immune., If
this question were anawersd in the affirmatiwve, then the juria-
dictlon of the Commisaion to issue capinions interpreting Sectlons
#7100, ot seq., would bes beyond question.

sfwhe fact that the Commission has such jurisdiction does not, of
course, reguire the Commission to exercise its jurisdiction In
all cases. 1In the present opinion, for sxample, wa set forth
coenclusions regarding the effect of the Act on redevelopment
programs. Mogt cities and counties have availabla the able
servicea of rity attornays or county counsel, and crdinarily
these jlocal officials are best ecuipped to evaluata the local
(Vontinued on Page Four)
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I

Redevelopwent has been avthorized by California lew since
1945.4/ The purpose of the statutes is to protect and promote
sound development and redesvelopment of blighted areas. The bene-
fits from redevalopment are Found te accrue to all inhsbitants
and proparty ownars of the communities in which they exist. See
Health and Safety Code Secticns 31035 and 31037.

A redevelopment agency becomes empowaered to transact business
when a resolution is adopted by the legislative body of the com-
mnity. Members may be appointed %o the agency or the legislative
body itsslf may choose to be the agency.  In order to designate an
avea for redevelopment it le necessary first that the community
have a planning commission and that it have a general plan which
fuifille the reguiremants of the State Planning Act. The planning
commission selects ® "project area™ which is*an area of the com-
munity which is blighted. A project area may include lands,
buildings or imprcovements which are not soc blighted as to be datri-
mantal to public health, safsty or welfare but whoss inclusion im
found necessary for the effuctive redevelopment of the snrea of
which they are 2 part.

1 a substantial number of low and moderate incoms families
are to be dAisplaced by the redevelopment project, a rupresentative
project arsa committee must be appointed, includine residential
owner~occupants, residential tenants, businessmen and membera of
axisting organizations within ths project area.

A redevelopment plan must be prepared by the agency and sub-
mitted to the planning commission for its report and recommendation.
i1f a project area committes exists, the plan must be submitted to
that committee. The agency must hold a public hearing before it
approves tha redevelopment plan. The agency then submlts the plan
to the legimlative body which alsoc holds a public hearing after
which it may adopt, by ordinance, tha official redeveleopment plan
for the project area. Tha agency and the legislative body, with
the consent of both, may hold a jcint public hearing on this

zftcontinued] realities and practical impact of a prcposed plan.
Although such local rulings lack the uniformity that would
result if the Commigsion decided all cases, factual analysis
of each redevelopment situation would be beyond the capabill-
ties of the Commission and itm staff, particularly at this
early stage of ths Commission's existence.

!fThe Compunity Redevelopment Law 15 found in Health and Safety
Code, Division 24, Part 1, Sectiens 33000, et seq.
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plan. Whete the legislative body ia also the agency, action to
approve and adopt the plan need be taken only by the legislative

body .

After the adoption of the plan, participation in the
radevelopment of property in the project area by the cowners of
all or part of such property is encouraged. The agency has
authority to acqulre by negotiatien or other meana, real
property in the project area. If members or officers of the
agency own property, this property may be acquired only by
erinent domsin proceedings. Feasible mathods for relocation

of displaced perscns are reguired. Re:l property acquired by

the agency in any project area may be leased or sold. Such
gsale or lease must he approved by the legislative body by
resolution adopted after public hearing.

At any time, the redevelopment plan may be amended after a
public hearing. Limitations are placed on legal actions
attacking the validity of the redevelopment plan to the period
60 days after the adoption of the ordinance.

The financing mcthed used by redevelopment agencies 1a
based upon the assumptlon that the assessed value of the
property ln the redevelopment arsa will increase. The taxes
imposed by all taxing jurisdictions in the area will be limited
to that asessed value existing at the effective date of the
ordinance adopting the plan. The portion of levied taxes
each year in excess of that amount is allocated to the agency.
This means the sgency ta not limited to the taxing rate of the
clty but includes the revenues raised by all taxing jurie-
dlctiens, including school districts and other apecial
districts. This revenue is normally pledged to pay pringlpal
and interest on indebtedness incurred by the agency.

The redevelopment procedure involves numerous decisions
by public officials, whether agency members or legislative
body members. These tnelude the original adoption of thae
redevelopment plan, any later amendment to the plan, and
decistions regarding sale or lease of propetty within the
project area.

111

The basic conflict of interest rastriction of the Politlical
kaform Act is set forth in Sections 17100 and 8710] which
provide as follows:

Mo public official at any level of atate or
local government shall make, particinate in
making or in any way attempt to use his
official positicn to influence a governmental
decislon in which he knows or has reasson to
know he has a Einancial interesk.

Section B7100.

1 FPPC QPINIORS 75
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An official has a financial interest in a
declsion within the meaning of Section B7100
1t it 1o reascnably foresecable that the
decision will have a material financial
effect, distinguishahle from its effact

on the public generally, on:

{(a) Any businesa entity in which the
public official has a direct or indirect
investment worth more than one thousand
dollars (51,000);

{b) Any real property in which the
public official has a direct or indirect
intercyt worth more than one thousand
dollarse ($1,000);

{c) Any Bource of income, ...mggregating
two hundred fifty dollars [($250] or more
in value...; or

{d} Any buainess entity in which the
public official is a director, officer,
partner, trustes, employee, or hulds any
poaition of management.

Bection 87103,

The Community Redevelopmant Law contains its own provieion
with respect to conflict of interest. WNo restriction is
imposed on the ownership of property within the redevelopment
area by an officer or an employee of the agency. Buch an
intereet must be disclosed, and therefore by implication it
iz permitted. In addition, if the agency desires to acquire
any interest of an offiver or employce, it must be acquired
by esinent domain.5/ There is no provision regarding a
member's business Tnterest which will be affected by the
project.

5/ Ho adency or cunmunity cofficer or employee who in the
courese of his dutles iz required to participate in the
formulation of or to approve plans or polirzies for the
redevelopment of a project area shall acquire any
interest in any property included within a project
area wlthin the community. 1If any auch officer or
smployee owns or has any direct or indirect financial
interest in such property, he shall immediately make
a written disclosure of it to thke agency and the
legislative body which shall be entered on their
minutes. Failure to so disclose constitutes miscon-
duct in office.
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§

The facts which have been provided to us™ suggest two types
of economic interests which might be held to disguallify Mr.
¥hatley from participating in a decision to adopt the proposed
redevelopment plan: First, his ownership of three lots within the

2/  lcontinued)

This mection shall not prohibit any such officer or
employee from acyuiring an .interest in property within
the project area for the purpose of participating as

an owner Or re~sntering into business pursuant to this
part provided that such officer or employees has owned

& mubstantially equal interest as that being acguired
for the three yoars Lmmedistely preceding the selection
of the project area.

tiealth and Safety Code Section 33130

Notwithstanding any other provisions of law, an officer,
employee, consultant, or agent of the agency or community,
for personal residential use, may purchase or leage
property wlthin a project areca after the agency has
certified that the improvements to be constructed or
the work to be done on the property te be purchased or
leassd have been completed, or has certified that no

) irprovements need to he constructed or that no work

i 1 needs to be done mn the property. Any such officer or

- amployee who purchases or leases such property shall
immmediately make & written disciosure to the agency and
the legislative body, which disclosure shall be entsred
on the minutes of the agency. BAny such officer or
esployes shall- thereafter be disqualified from voting
on any matters directly affecting such a2 purchase,.
leaee, or residency. PFailure to so disclose constitutes
mimconduct in offica.

Health and Safety Code Sectlon 33130.%

An agency shall not acquire from any of its members or
officers any property or interest in property except
through eminent domain proceedings.

Health and Safety Code Section 13351

§/Facts have been provided to the Commission in writing by
officials of the City of antioch, and in testimony before
the Commission by Mr, whatley and by the City Attorney
Gerald Sperry. The Commission does not act aE a finder
of fact when it lssuves legal opinions. our opinion is
applicable only to the extent that the Facts provided
toc us are correct and that all of the material Eacts
have been provided.
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redevelopment aren, one ?u the headquarters for hia own businams
and two as investments;!/ and second, his business as & real

estats broker active in the redevelopment arce. We have been

urged by several witnesses who testified st our heaarings in this
mattor to conclude that one or the other of these types of interest
should constitute a per se disqualificatiop from voting to adopt

a redevelopment plan. e decline to adopt such a per se rule,
because we balleve the present case does net require such a rule,
and adoption of rules of such wide-ranging scope should, Lf
appropriate at all, lollow a more comprehenszive cunsids ation

of the problem than the Commisslon has yat undertaken,

A rule that owmership of any real property for business or
investment purposes within the redevelopment area constituted
automatic grounds for dimqualification would conflict with the
Community Redevelopment Law which, as has been shown, impliediy
permits property ocwnership within the area. If there is a con-
flict between that law and the Political Reform Act, it must, of
course, be resolved in favor of the Political Reform Act. A
later statute prevalls over an earlier one, Coker v. Superior
Court, 70 C.A.2d 199 {1945), and the Political Reform Act expreasly
provides that it will prevall over conflieting enactments of the
Legislature, Saction 81013, Nevertheless, correct principles
of statutery construction require that if reasonably possible
the statutes should be read harmoniously ta avold & conflict anéd
to give meaning to both statutes.

The repugnancy hetween two statutes should he
very clear to warrant a court holding that the
latar in time repeals the othar when it does
not in termms purport to do so. This rule has
peculiar force in case of laws of special
application which are never to be deemed re~
pealed by general legislation except upon the
most unequivocal manifestation of intent to
that effect.

City of Los Angeles v. Lelande,
NN ' =5 {1907

I/Nx. Whatley also owns two lota as investments which are cutszide
but within a few blocka of the boundaries of the redevelopment
area, and which might be affected by the redevelopment project.

!fn Conflict of Interest Division within the staff of the Commisslon
will be established and operational by mid-August, 1975, and will
be expected to develop expertise in such matters. The Commission
has instructed Lts staff to give comprehensive consideration to
the application of Sections 87100 and 87103 to redevelopment
agenciea and suggest requlations to the Commission 1f it appears
that adoption of such regulations would be helpful and appropriate.
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redevelopment arsa, one 75 the headquarters for his own businesas
and two as investments;l/ and second, his businesa as a real
sstate broker active in the redevelopment arcx. We have bean

urged hy several witnedsses who testified at our hearings in this
mattar to conclude that one or the other of these types of interest
should constitute a per se disqualification from voting to adopt

a redevelopment plan. e decline to adopt such a per se rcle,
because we believe the present case does not reguire such a rule,
gnd adoption of rules of such wide-ranging scope should, Lf
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of the problem than the Commission hag yet undertaken.Z

A rule that ownership of ahy real property for business or
investment purposes within the redevelopment area corstituted
auvtomatic grounds for disgualification would confllct with the
Community Redevelopment Law which, as has been shown, inplicdly
permits property ownership within the area, If thers iz a con~
flict between that law and the Political Reform Act, it mukt, of
ooursa, be resolvod in favor of the Politlcal Raform Act. A
later statute prevalls over an earlier one, Coker v. Superior
Court, 70 C.A.2d 199 (1245}, and the Political Reform Act expressliy
provides that it will prevail over conflicting enactments nf the
Legislature. Sectlon 810131, Nevertheless, correct principles
of statutory construction require that if reascnably possible
the statutes should be read harmoniously to aveid a conflict and
to give meaning to both statutes.,

The repugnancy between two statutes should be
very clear to warrant a court holding that tha
latar in time repeals the octher when Lt doas
not in terms purport to do so. This rule has
peculiar force in case of laws of special
application which are never to be deemed re-
pealed by goneral legislation except upon the
most uneguivocal manifeatation of intent to
that effect.

ity of Los Angeles v. Lelande,
. ’ & (1905}

Ifur. Whatley alsoc owns two lota as investments which are cutside
but within a few blocks of the boundaries of the radevelopment
area, and which might be affected by the raedevelopment project.

!/A Conflict of Interast Division within the staff of the Commission
will be established and operational by mid-August, 1975, and will
be sxpected to develop expertise in such matters. The Commission
has instructed its staff to give comprehensive conalderation to
the application of Secticns 37100 and 87103 to redevelopment
agancles and suggest regulations to the Commlssion 1f it appears

at adoption of such regulations would be helpful and appropriste.
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Where possible, all parts of a statute should
ba read together and construed to achieve
harmony between seemingly conflleting provi-
sions rather than holding that there is an
irreconcilabls inconsistency.

Code of Civil Procedure, Section
1B58; ¥emyss v, Superior Court,
38 Cal. 6, 62% {19527+ In Ra
Hnrrlaie of Walton, I8 C.A.3d,

L -

- No specific provision of the Political Reform Act directly
prohibites ownership of property for business or investment pur-
posss within the project area by an offirial who votes to adopt
the redevelopment plan. Reaolving the Antiodh quastion doas not
require us to determine whektitar the general language of Sections
87100 and 8§710) 2ictates such a result, nokwithatandlng the con-
trary provisions of the Community Redevelopment Law. Nor deew a
resolution of the Anticch question reguire us to determine whether
& real estate broker who practices in the redevelopment area is
sutomatically precluded from participating in the adoption of the
redavelopment plan. We balieve that the ownership of saveral lots
in and arcuné the reduvalopment area for business or investment
purposen and the real astate brokerage =ach raise significant
questions under the Political Raform Act, and the cumulative
effects on both types of economic interasts which ara reasonably
foresaeable are sufficient under the circumatances prasent here

to require disqualification under Sectieon B7100.

Judicial guidance to the interpretation of conflict of
interest language similar to that of the Political Reform Act
in as yat limited to the case County of Nevada v. MacMillen,
which considered parallel langlage in Lhe Moscone Governmental
Conflict of Interests Act, 11 Cal.3d 662 (1974):

A “"substantial" conflict or a "material”
affect upon economic interests is a conflict
or affect which could undermine the foregoing
goal /an independent, impartial and honest
government/ by providing an aconomic incen-
tive for declding a perticular cfficial matter
without regard to ite merits, or with regard
to 1ts effect upon the cfficial's pockethook.

13. at 673-74.

Mr. Whatley's real estate business is the type of financial
interest contemplated by Section B7100, because it falls within
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each of the paragraphs of Section 87103, He has an investment
worth more than $1,000 in the business; he owns real property

above the specified value; his business is a spurce of income

above $250; and it is 2 business in which he holds a position

of management.

The proposed redevelopment plan will have a foraseeable
material financiml effect on the Councilman's real eatate busi-
ness. Such a business earns its income from commiasions normally
baaed on a parcentage of the value of property. When property
value increases, the amouni of the commipsion increases.

One of the major goals of a redevelopment plan ls lncreasing
property values, in particular within the project area and less
directly within the entire community. In radeveloping the blighted
arest of the community, all property becomas more valuable, par-
ticularly that which has been redeveloped. With regard to tha
specific plan under consideration in Antioch, the creation of a
new civic center will undoubtedly increase the value of property
located nearby.?/ Improved freeway access will raise the value
of the property in the vicinity of the new off-ramp. The widened
highway presumably provides a benefit to surrounding property.
Btzeet improvements have an cbvious and immediste impact on the
property in the assesament area. Finally, the preparaticn of a
plan for commercial and industrial sites will, to the extent it
is successful, affeck property values to various extents through-
out the city.

All the parts of the proposed plan before us will result lh
increased property values. That is the plan's contemplated and
proper purpose. The eventual sale or lease transactions lavolving
any provertiss within or outside the area will result in increased
commissions, sroportional to the increased values, to Mr. Whatley,
There ls also a likelihood that the lncreased attractions added to
the downtown area and the upgrading of other pneighborhoods by new
access and street improvements will result in greater numbers of
property transactions. Both these possibilities constitute a
reascnably foreseeable material financial effect on Councllman
Whatley's real estate business, since both the aize and the number
of commissions geperated by real estate sales in the area are
likely to increase. 1n addition, if the redevelopment plan is
adopted, it is possible that Mr. Whatley‘s officlal position on
the Redevelopment Agency would make available to him inside infor-
mation which could result in a financial benefit to his real
estate business. Ewven if he did not, as we presume he would not,
uee confidential information galned from his official activities
for private business purposcs, potential customers might belisve

E/The site st present is an abandoned lumber shed.
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hea would be privy to such information and thus more effective as
a real estate agent.

¥ithout declding whether these foresaoeable effects on Mr.
Whatley's real estate business would be aufficient by themmelves
to require disgqualification, we believe they are sufficlent when
censiderad in conjunction with'ME. Whatley's ownership of sevoral
properties in or near the area,l0l/ p general increase in property
values in the area because of the project would have a direct and
immediate effect on Mr. Whatley's ownership interest in thess
properties. We are of the opinion that the declsion whether to
adlopt or reject the redevelopment plan is one that will, fore- -~ ‘¢
sesably, have a reasonably material financial effect, éiatinguish-
* able from ilts effect on the public generally. on the buainess and
real eatate investment of Mr. Whatley, and therefcre is a decision
in which he may not participate. -

Approved by tha Commiasion on July 2, 1975, Concurring:
Brosnahan, Carpenter, Lowenstein and Hille;. Commlssioner

| S Lt

Danlel H. Lowenateln
Chalrman

lg’ﬂr. Whatley's nroperties are held for business or investment
purposes. I1f the =roperty were held for residential purposes
the questions ralzeod under the Political Reform Act would,
arguably, be less severs.
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SEFORE THE FAIR POLITICAL PRACTICES COMMIEEBION

In the Matter of:

Ko. 75-08%

Opinion requented by
December 4, 1575

Tom Thorner, on behalf of
the Board of pirectors,
Marin Munlcipal Water Dimtrict

- BY THE COMMISSION: We heve been asked the following
queations by Tom Thorner on behalf of Direcipre Jack MacPhail
and Pamela Lioyd of the Board of bDirectora of the Marin Muni-
cipal Water District f(hereinafter "MMWD").

{1} Mey directors of a municipal watsr district
fiolding interasts in buminess entities which may be affacted
by the district's decleloh in response to raquests for verl-
ances from a morstorium on hew water connectione participate,
undar the circumstances described below, in the decimions on

/ those requeete?

{2] May these seme directors participate in discus-
sions of the HBoard of Directors on the feasibillity of lifting
the morstorium, or vote on the 1ifting of the moratorium?

The relevant factd, as set forth in Mr, Thorner's
opinion request, mre as followe:

The Marin Municipal Water District ie s municipal water
district with a governing board of five directors. It presantly
has an existing moratorium on new water connections, ‘Tha Bosrd
of Directore is required, from time to time, to hear and to rule
on }wu different typee of reguests for variances from the more-
toriums

{a} Reguests for new water connectionss

(b) hRecuests for extenslone of the certificate
of occupancy deadlines for grund-fathered
gsrvices subdect to bulldout desadlines,
but otherwise exempt from the moratorium.

The bBoard also hopes to begin discussiona in the near future
on when, how and on what basis the morxtorium can be lifted,
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which dizcussions are expected to lead eventually to a vote
on wvhather the moratorium should be lifted and, if so, when,

pirector Jack MacPhall is the executive vice-president,
a salaried employee apd a minority stockholder of Mcfhail's,
Inc., a closely held family corporation. He and his family
control 50 percent of the cutstanding stock in the corporation.

McPhail's does business almost entirely within Sonoma
and Marin Counties, and does over half of its business within
the MMWD. It has gross eales of between 55,000,000 and
$10,000,000 annually, apnd earns an annual after-tax profit of
less than two percent on males, The business of McPhall's
coneists of: (a) the sale of ready-mix concrete and building
materials, such as bulk agqregates, rebar steel, cast patic -
materials, decorater rock, and sacked materials (eand, cement,
lime, concrete mix, vermiculite, etc.}, both to contractors
and at retail; [(b) the sale of major appliances, such as
washers, dryers, dish-washers, stoves, refrigerators, television
sets, stc., both to bullder-jobbers and at retail; {z) the
sale of fuels, propeane, heating oil and rcad oil, principally
at retaill) and {d) the sale of heating, air conditioning and
sheat netal products, both at wholesale and at retail.

McPhail’s has numerous competitors in all of these areas,
except ready-mix concrete, where it has only three major compe-
titors. Its estimated relative market share within the MMWD
of the foregoing products is: ready-mix concrete «- leas than
31-1/3 percent; building materials ~- leas than 25 percent;
wajor appliances -- lesas than 20 percent; fuels -- over 50
percent of bottled gas, but less than two percent of the rotal
market pince most homes are served natural gas by Pacific Gas
and Electric; heating, air conditioning and sheet metal products --
less than five percent.

¥henever an applicant for water for any project comes
befors the Board of Directors of the MMWD, Mr. MacPhail may
be facing one of the followlng situationsa:

{a) McPhail's has no known connection with the .
project, but may later bid on or supply to the
proiect ready-mix, bullding materials, appli-
ances and/or fuel;

{b} McFhail's is preparing or has made a bid %o
aupply one or more of its products, but no
award has been made;

{c} A contractor, whe is a regular customer of
McPhail's and whe normally buys prancipally
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or only from McPhall's, is preparing to bid or

has Lid on the project and, if awarded the
contract, probably will purchase pome of McPhail'a
products for the job;

{d) The type of contractor described in (¢} already
hag been awarded the contract but has not yet
purchased or agreed to purchase any of McPhail's
products for the project;

{e} HcPhail's is supplying some of its products to
the project, but the dollar value of the products
supplled compared to McPhail's total sales may be
smalil. .

: Mr, Thorner also has indicated that the MMWD is almowt
totally residential and that “probably 95% of these applicaticns
for variances are for single-family homes and most of the rest
are for apartments.® (Hearings before the Fair Political Prace
tices Commismion, October 2, 1975, transcript at p. 142.)

On the moratorium guestion, a vote to 1ift the moratorium
would probably increase building activity within the MMWD and,
therefore, would result in & substantial economic henefit to
McPhail's., However, there will be no foreseeable special bena-
fit to McPhail's in relation to itg competitors.

Director Lloyd's husband is employed by Dinwiddia Con~
struction Company as a project engineer. Dinwiddle is a private,
closely held corporation speclalizing in the construction of
iarge commercial structures ($1,080,000 and up) in the San Fran-
cisco Bay area and the Los Angeles Metropolitan area. 1Its groas
volume runs between 540,000,000 and $B0,000,000 yearly and it has
been consistently profitable.

At the present time, Dinwiddie i3 completing construction
of the Fireman's Fund Building, the largest building within the
MMWD. Dinwiddie obtained this job by virtue of its iow bid in
competitive bidding. Dinwiddie's only other jobs within the MMWD
were about ten years ago, when it built an Emporium Department
8tore and a Crocker Bank Building in San Rafael. 1In both cascsa,
the clients were regular customers of Dinwiddie and tha contracts
were negotiated. ‘the Fireman's Fund Building has water service,
will not need a variance from the moratorium on new water con-
nectiona, and its construction will not be affected by any
action of the MMWD relative to continuing or iifting the mora-
tortum, Moreover, Dinwiddie is neither preparing te bid on
nor negotiating for, any contract for any construction with-
in the MMWD, nor is it aware of any proposed project within the
MMWD on which it contemplates bidding or negotiating, It is,
of course, posgsible that in the future pinwiddie may wish to bid
on or negotlate for a contract for construckticon within the MMWD.
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Director Lloyd's hugsband is asalgned as project
englneer on the construction of the Bank of America Data
Center in San Francigceo (which is not within the MMWD) &nd
expects to be employed in that capacity at that site untll
1978, He is paid on a straight salary basis and would not
recelve any additional compensation if Dinwiddie were to
obtain a new contract within the MMWD.

CONCLUSION

(1} Directors of a municipal water district holding
slgnificant intereets in businesa entities which may be af-
fected by the dietrict's decisions on requestas for varlances
from a moratorium on new water connections may not participate
in the decisions on those requests when the decisions will
have a reagonably foreseeable material financial effect on
the businems entities in which the directors hold significant
fnterests. Government Code Section B71400.

{2) Directors of a municipal water district who have
significant internste in business entities which may be af-
fected by a decision lifting a moratorium on new water connec-
tions may not participate in discussions of the Board of Directors
on the feasibility of 1ifting the moratorium, nor vote on the
1ifting of the moratorium, when the deciszion to Lift the moratorium
will have a reasonably foreseeable material financial effect.
distinguishable from the effect on the public generally, on the
business entities in which the directors hold significant interests.
Government Code Section B7100.

ANALYSIS

We consider first the guestion of Director MacPhail's
perticipation on requests for variances in the situations de-
scribed in examples (a) through (e}, supra, at pp. 2-3. The
pertinent smections of the Political Reform Act provide:

No public official at any level of state or logal
government shall make, participate in making or in
any way attempt to use his official position to
influence a governmcntal decision in which he knows
or has reason to know he has a financlal interesat.

Government Code Section gr100.L/

1/
“All statutory references are to the Government Code
unless ctharwise noted.
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An official has & finahcial interest in & decision
within the mesning of Section 87100 if it is reason-
ably foresecable that the decision will have 2 material
ITnancial efTect, distinguishable from its effect on
the public penerally, on:

(a) Any busineas entity in which the public official
has o direct or indirect invesctment worth more than one
thousand dollars ($1,000);

(b) Any real property in which the publie officiel
has a direct or indirect interest worth more than one
thousand dollare ($1.000);

(e} Any source of income, other than loans by a
commercial lending institution in the regular course of
business, aggregating two hundred fifty dollars ($250)
or more in value received by or promised to the public
official within twelve months prior to the time when the
decision ia made; or .

{d) &Any business entity in which the public official
is a director, cfficer, partner, trustee, emplovee, or
helda any position of management.

Section 87103
{Emphasis added).

Under the fore%oing sections, several elements must be
present before a public officlal 1g required to disquallfy him-
self from participatien in a governmental decision. Flrst, it
must be reagonsbly foreseceable that the governmental declsfon will
have a financial effect. Second, the anticipated financial effect
wust be on 2 financial interest of the official, as defined in
Sections 87103(aY through {(d). Third, the anticipated financial
effect must be material. And fourth, the governmentsl decision's
anticipated financlal effect on the officlal's Financial interest
must be distingulshable from its effect on the public penerally.

There can be no doubt but that Director MacPhail has a
financial interest in McPhail's, Inc., within the meaning of
Section B7103, since it is a businesas entity in which he has &
direct investment worth more than §1,000 and it also is a source
of income of more than 5230 per year. Nor can there be any
serious doubt that if McPhall's, Inc. becomes a supplier to any
project which is made possible by the granting of a variance, the
effect of the variance on McPhail's, Inc. will be distimguishable
from the effect on the public generally. Although there mav be
many suppliers to a particular building project, they cannot con-
stitute & large enough proup to qualify as the "public generslly,"
ot even a afgnificant segment of the public generally. Accord-
ingly, ‘the only elements in quescion with respect to Director
MacPhail's participation in variance decisions are foreseeability
end matevlality. In any instance in which these two elements
are present to the extent required by the Act, Dirvector MacPhail
must disqualify himself from participation ih the decision.
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We may guickly dispose of the element of materiality.
In examples (a) through (d), we are given no information ahout
the guantity of business which will accrue to McPhail's, rut
only information related to the likelihood that McPhall's will
receive some businesa. These examples clearly are intended to
elicit our interpretation of the element of foreaseability
and we assume, in the discussion that follows, that the amount
of business that McPhail's, Inc. may or may not recelve is
*material.”

Example (e}, ot the other hand, appears to be directed
at the element of materfality rather than foreseeability.
McPhail's, Inc., certainly will receive business, conditlional
upon the granting of the variance, under the clircumstances
posited in example (e}, but the total sales "may not be such
as to have a "material economic effect' bn McPhail'‘s, depenc-
ing upon how that phrase is interpreted.” Since, however, we
have not been provided with facts upon which we could basze a
judgment regarding the element of materiality, we decline to
address thiz issue in this opinion.

We turn, therefore, to the question of foreseeability
in the specific context of Director MacPhall's participation
in decisions on variances under the circumstances descrihed in
examples (a) through (d). We begin with consideration of the
pertinent case law.

In the Dixon-Yates case, United States v, Mimmimsi=ni

Valley Generating Company, 364 U.5. 520 {19611, tha Subrome
Court volded a government contract because of the gonflict oF
interest of an unpaid, intermittent, federal financial consul-
tant who participated in the negotiations conceraing the con-
tract's provisions. Although the penal statute under which the
contract was volded did not specifically reguire a findin- af
foreseeability,Z/ the Court construed the statute as if the con-
cept were apecifically included within the statutory lancuace.

27
18 U.S8.C. § 434, repealed Sec. 4, Pub. L, 87-84%,
October 23, 1962, 76 Stat. 1119, 18 U.5.C. § 201 (1969) provided:

INTERESTED PERSONS ACTING AS GOVERNMENT AGENTS
Whoever, being an officer, agent or member of, or
directly or indirectly interested in the pecunlary
profita or contractas of any corperation, joint-
stock company, or association, or of any firm or
partnership, or other business entity, is employed
or acts as an officer or agent of the United States
for the transaction of business witlhh sueh business
entity, shall be fined not more than 52,000 or im-
prisoned not more than two years, or both.
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‘The financial consultant in question, Adolphe H. Wenzell,
participated Intimately on behaif of the federal government in
negotiations leading to an agteement between various corporations
to sponsor an electric power project which would provide elec-
tricity to the Atomic Energy Commtission. Soon aFter Wepzell
terminated his ceonsultantship, & bank of which he was an officer
contracted to finance the project. The Court described the
foreseeable benefit or interest to Wenzell's bank, occasioned
by his participation in the negotiatione for the establishment
of the project, in the following terms:

«a« Wenzell was an officer and executive of the First
Boston; he not only shared in the profits which First
Boston made during the year, but he also received a
bonus for any business which he brought to the firm;
if a contract between the Government and the sponsors
wan ultimately agreed upon, there was a substantial
robability that, because of its prior experlence in
the arca OE private power financing, Flrst Boston would
be hired to secure the financing for the proposed Memphis
project; if Firat Boston did receive the contract, it
might not only profit directly from that contract, but
t would alsoc achieve great prestige and would thereby
be likely to receive other business of the same kind in
the future: therefore, Wenzell, as an officer and profit-
sharer of First Boston, could expect to benefit from
any agreement that might be made between the Government

and the aponsors.
United States v, Miesiasippi valle
Generatltig Company, 464 O.5. 540,
133 {I?ﬁli
{Emphasis added).

In response tQ Mr. Wenzell's argument that he could not
be expected to beneflt from the contract hecause there was no
formal contract or understanding betwesen his bank and the spon-
sors of the project with respect to financing the project should
the sponsors enter Into an agreement with the Government, the
Court reasoned that:

+i. we do not think that the absence of such a formal
agreement or understanding is determinative. The

guestion is not whether Wenzell was certaln to benefit
from the contract, but whether the likelihood that he
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might beneEit was so great that he would be
subject to those temptations which the statute
seeks to avoid.3/

Id., at 560 (Emphasis added).

Similar reaponing has supported a finding of foreseeable
financial coneeguences of official action in several California
conflict of interest casea.#/ These cases also make 1t clear
that the question of whether financial consequences upon a
business entity are reasonably foreseeable at the time a gov-
ernmental decisionis made mugt always depend on the Facts of each
particular case.

Against this background, we turn to the consideration
of the reasonably foreaseeable financial consequences of Director
MacPhail's participation in examples (a) tArough (d}. EBach
example presents a situation in which the district's dacision
on whether to grant a variance will permit a particular building
to be constructed,

In example (a), Director MacPhail haa no known connect-
tion with the project, although McPhail’s, Inc. later may bid
on or supply to the project certaln materiala. ©On these facts
alone, we cannot filud a reasonably foreseeable financial effect
on McPhall's. McPhailts has numerous competitors in each pro-
duct it sells, except ready-mix concrete (for which there are
three major competitors). The situation is unlike that of
United States v, Mississippi Valley Generating Company. supra,
whetre "there waeg a substantial probability that, because of its

37

“Justice Harlan, dissenting in Misgjissippl Valley, supra,
reasened that the "probability™ of First Boston's sharing in the
venture because of its reputation, derived from the financing of
pimiiar projects, was not engugh to produce in Wenzell a prohi-
bited interest in the negotiations.

Whether or not a prohibited interest exista must be
determined as of the period during which an individual

is acting For the Government. And when the asserted
interest arises "indirectly" by way of a subcontract,

its exlastence can, in my cpinion, only be faund inh some
commitment, arrangement, or understanding obtalning at
that time between the prime contractor and subcontractor.

364 ©.S%. at 569. aAccord, Escondido
tumber Co. v, Baldwin, 2 Cal.App. &06 (1%06).

4/

“See People v. Doysher, 2 cal.2d 141 (1934); People v.
Darby, 114 cal.app.2d 412 (1952): Stockton Plumbing and Supply
Co. v. Wheeler, &8 Cal.App. 5%2 (1324},
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prior experience iIn the area of private power Financing,
First Boston would be hired to secure the financing...."
364 U.5. at 555. Therefore, a materlal financial effect
upon McPhail's, Inc. is not rcasonably foreseeable and
Director MacPhall®s participation in the decigion whether
to grant a variance is not prohiblted.

In example (b}, McPhail's is preparing or has mada
a bid to supply one or more of ity products, but no award has
yet been made. 1t ie possible, of course, that there could
be special circumstances present which would indicate that
there is only s remote likelihocod of McPhall's being awarded
a supply contract, For example, McPhail's might have a reason
for making a bid even though {t is clear the contract will be
awarded elsewhere. Under such circumstances, no Financial
effect on McPhail’s would he reasonably foreseeable and Director
MacPhail would not be disqualified from participation in the
variance decision.

hs a general rule, however, when the bid iz made with
a serious hope that the contract will be awarded to McPhail's,
we think a financial effect on McPhall's is reascnably foremee-
able evan if there ia substantial coempetition. The rctatute
requires foreseeability, not vertainty. Furthermore, the fact
that a sericusly competitive bid on the Project is being pre-
pared or has been made is likely to focus the attention of the
Director on the fact that he may benefit {f a variance is
granted. The ultimate teat is whether the element of fore-
seeability, together with the other elements discussed earlier,
is present to the point that the official's "unqualified devotion
to his public duty" might be impaired. People v. barby, 114 Cal.
App.2d 41z, 433 {1952}. Under the clrcumstances described in
example {b}, we conclude that the financial effect on McPhail's
is reasonably foreseeable and that Director MacPhail, therefore,
must not vote or partircipate in the varisnce decision.

In example (c), we are told that a contractor who is
& regular customer of McPhail's and who normally buys principally
or only from McPhali's, is preparing to bid on or has bid on
the project and, if awarded the contract, probably will purchase
some of McPhail's products for the job. In example (4}, we
are told that such a contractor already has been awarded the
contract hut has not yet purchased or agreed to purchase any of
McPhail's products for the project.

There is a signifizant difforence batween the two
situations. In example (d}, atthough there is no certainty
that McPhail's will receive business, there is a high proba-
bility that it will since the contractor who has been awarded
the contract is a regular customer. Although there is no
agreement, express or implied, cf. People v. beysher, 2 cal.2d
141 (1934), between McPhail's and the contractor, there is,
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without question, a sufficient likelihood that McPhail's
will receive business to make the financial effect on Director
MacPhail "reasonably foreseeable.”

In example {c), on the other hand, an extra degree
of remotencms is added to the foreaeeability ef the finapcial
effect by reason of the fact that the contractor has not yet
been awarded the contract, but merely has entered a bid or
ie preparing to do so. McPhail's will benefit only if the
contractor's bid is successful and the contractor follows
its normal practice of purchasing from McFhail's.

in the case of a contractor who In the past has pur-
chased only from McPhall's, Imc., it is reasonably forseeable
that DiFector MacPhail's decision could have a material finan-
cial effect upon McPhail's, Inc. However, where the contractor-
applicant purchases from vendors cther than McPhail's, lpc. we
cannot conclude that a financial effect on McPhallts is reason-
ably foreseeable. Neverthaless, if in this latter example there
are facts indicating that the contractor's bid is likely to be
succeasful, the financial effect would be reasonably foraseeabla
gince the pituation then becomes analogous to example dr. In
the last analysis, what is reasonably foresceable must depend
on the facts and circumstances of each specific pltuation.

We turh next to consideration of whether Directora
MacPhail and Lloyd may participate in discussions concerning
1ifting the moratorium and whether they may wvote on this issua.
Tt is not questioned that building activity within the MMWD would
increase as a result of a decision to lift the moratorium. Thia
incresse in building activity would provide significant oppor-
tunities for McPbhail'e to increase its sales within the MMWD .
Moreover, the likely financial effect on McPhail's, Inc, would
be beth material and reascnably foreseeable. The only substan~
tial question presented with respect to Director MacPhail la
whether the financial effect on McPhail's resulting from life-
ing the moratorium would be *distinguishable from the effect
on the public generally." Section B7103.

Generally, the decision on lifting the moratorium will
have a financlal effect upon a host of interests within the
MMWD in the sense that most business entities, investments in
real property, and thus sources of income, will be affected.
The financial effect, however, of the deciston upen McPhail's,
and, tharefore, upon the financial interest of Director MacPhail,
are distinguishable EFrom the financaial effect of the decision
on business entities, investments in real property and sources
of income within the district in general.

Presently, McPhatl's supplies approximately 33-1/3

percent of all ready~mix concrete, approximately 25 percenat
of all hullding materials, approximately 20 percent of all
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major appliances, and over 50 percent of the bottled gas
marketed within the MMWD. Thus, it is clear that the fore-
secable financial impact upon McPhail's, Inc, of a decieion

to permit, in effect,an increase in building activity within
the county differs demonstrably from the declaion's financial
impact upon virtuwally all other business entities and persons
within the MMWD., Business entities and persons in the district
may benefit in a general way since some property values may
increase, retail males may increase or employment and invest~
ment opportunities may increase. McPhail's, Inc., however, im
in a position to realize immediate, substantial and spacific
financial gains as a result of renewed buillding activity,

Accordingly, we conclude, based on the facts presentad,
that Director MacPhail's financial interests in McPhall's, Inc.
would be materially affected by a decislon to life the moratorium
and that the financial effect of such a decision upon McPhail's
would be distinguishable from its effect on the public generally.
It follows that Director MacPhail may not participate in the
decislion or the discuseions preceding the decision to 1ift the
moratorium,

Director Lloyd hap an intarest in a rource of lncome
of $250 or more {Section B7103(c)) in that she han & community
property interest in her husband's salary from Dinwiddie Con-
struction Company. See Section B2030(a}. The lLifting of the
- moratorium would make it possibie for large prejects of the
type in which Dinwiddie specializes to be construdted in the
MMWD. If Dinwiddie, in fact, were to win the contract to con-
struct such a project, it could be concluded that the lifting
of the moratorium had a financial effect on binwiddie.5/ How-
ever, the likelihood of such an occurrence in the near future
does nol seent high aince Dinwiddie has constructed only one
project in the MMWD in the past ten Years. Furthermore, such
a financial effect would not necesgsarily be "material.* Even
4 substantial project within the MMWD might constitute a small
percentage of Dinwiddie's total revenues and have little impact
on Dinwiddie's profits or net asset value, Hor would any benefit
to Pinwlddie necessarily bear sny relation to Director Lloyd's
income from Dinwiddie, a factor we believe may he considered in
determining whether there may be a material financial effect on
a gource of income. We are told that Directar Lloyd's husband
works and will work through 1978 on a project located outside
the MMWD. He is pald on a straight salary basis and hia compen-
sation would not be affected by Dinwiddie's obtaining or failing

57

“Such a conclusion would not be inevitable, however,
since it i3 possible that a developer who is unable to huild
in the District because of the moratorium would build elsewhere
in the San Francisvo Bay Area, and that Dinwiddie's chances of
winning the contract would be no different.
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to obtailn new contracts in the MMWD.

tUnder the foregoing clrcumstances, although it 1s
conceivable that lifting the moratorium will have a material
financial effect on Director Lloyd's source of income, we
do not believe such an effect is reasonably foresecable.
Accordingly., Director Lloyd is under no restrictions with
reppect to voting or otherwise participating in the decision.

Approved by the Commission on December 4, 1975,
concurring: Brosnahan, Carpenter, Lowenatein and Miller.
commlssioner Waters was absent.

niel H. Loﬁenstean
Chalrman
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Memorandum 76-89 EXHIBIT V

CORFLICT OF INTEREST CUDES: THEIL PURPUSE AND PREPARATION

This document has been prepared by the Contlicts of Interest

Pivision of the Fair Political Pracbtices Uommisgsion. It is desioned

to assist agencies which must deoveiop Conflict of Interest Codes.

CONFLICT OF INTEREST CODES: TIHETIR PURPOSL Alilb PREPARATION

I. Introduction

The Political Reform Act of 1374 requires cach state and local
agency to adopt a Conflict of Intercst Code.. The purposes of the
Codes are to provide reasonable assurance that all foreseeablo
potential conflicts of interest of public officials will be dis-
closed and prevented and to provide specific guidance to publiu
officials and employecs of their obligation to avoid conflicts of
interest and to disclosce appropriate financial intorests.

The Political Reform Act imposes specific disclosure roquire-
ments on many state ana local ofticials., Nowever, the Act permils
other individual agencies and their officors and emplovees o
design Codes suited to their own functions and authoriiy. Accord-
ingly, the disclosure and disqualification provisions of each Code
should be particularly applicable to b agency and its cmployees,
The Codes, once adopted by the agencies, must be roviewed by a codo
roeviewing body to assure their conformity with the Htandurds.man-
daoted by the Act. An agency located salaly within a single county,

other than a city osgency, will have its Code reviewed hy the county
board of supcrvisors. A city aqunoy Code is reviewed by the city
council. Codes of stale aguencics, vy councils, couniy boards of

supervisors, and local agencies wibth jurisdiotion in more than ono

‘county are reviewed by the State railr Political Practices

B ot o o o e Y o
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II. Designation of Officials and Employees

Any person who holds a2 position wlhiich entails the making or
participation in the making of governmental decisions which may
foreseeably have a material effect on any financial interest shall
be a "designated employee" or "designated official" under the
Codes. The Commission has defined "participation in the making

of governmental decisiong" in the following terms:

"(c} A public official or designated employee participates
in the making of a governmental decision when, acting within
the authority of his or her position, he or she:
(1) Negotiates, without significant substantive review,
with a governmental entity or private person regarding
the decision; or |
(2) Advises or makes recommendaticns to the decision-
maker, either directly or without significant interven-
ing substantive review, by:
(3) Conducting research or making any investigation
which requires the exercisge of judgment on the part
of the official or designated employee and the pur-
pose of which is to influence the decisionj or.
{B) Preparing or presenting any repcrt, analysis,
or opinion, orally or in writing, which requires
the exercise of judgment on the part of the official
or designated employee and the purpose of which is

to influence the decigion.
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(d)

Making or participating in the making of a governmental

decision shall not include:

{1} Actions of public officials which are solely minis-
terial, secretarial, manual or clerical;

(2) Appearances by a public official as a member of

the gencral public before an agency in the course of its
prescribed governmental funetion to represent himself or
herself on matters related sclely to his or her personal
interests; or .

(3) Actions by public officials, employees, or employee
representatives relating to their compensation or the
terms or conditions of their employment or contract."

-2 cal. Adm. Code §§18700{c), (d)

Each agency or department of an agency must determine the

relevant duties of individual officers and employees. The following

kinds of questions present a starting point in making this determina-

tion:

in what way does the function of your department or agency
affect private financial interests?

What positions in your department are entirely minigterial,
manual, sccretarial, cor clerical?

What positions entail the making of governmental decisions?
Wwhat positions in your department are staffed by persons
who participate in the making of decisions which may affect

private financial interests?



CONFLICT OF INTEREST CODE Page Four

The discussion of the organization and designation of positions
for the hypothetical "0jal Labor Practices Commission", beginning on

Page Ten, may be helpful.

III. Disclosure and Disqualification Regquirements

The Conflict of Interest Code must require that each designated

employee file an initial statement, an annual statement, and a leav-

ing office statement disclosing reportable financial interests. The

Act identifies reportable financial interesﬁs. generally, as invest-
ments, interests in real property, and income. Income may not be
made reportable on an initial statement. A particular financial
interest must be made reportable by a Code if the interest may
foreseeably be affected materially by any decision made or parti-

cipated in by a person holding a designated position.

The Act requires that each Conflict of Interest Code set forth

the specific circumstances under which designated officials or

employees must disqualify themselves from making or participating
in the making of decisions which foreseeably may materially affect
any of their financial interests. This apecificity requirement may

be satisfied in any of three ways. Under the first alternative.

the agency may adopt a disqualification provision referring to

disqualifying interests established in Government Code §87103, as

follows:

-

Any designated employee must disqualify himself or herself
from making or participating in the making of any decisions
which will foreseeably have a material financial effect,
distinguishable from its effect on the public generally, on
any economic interest, as defined in Government Code §87103.
No designated employee shall be prevented from making or par-
ticipating in the making of any decision to the extent his

or her participation is legally required for the decision
to be made.



CONFLICT OF INTEREST CODE Page Five

Another means of satisfying the specificity requlrement may
be to require disqualification of an official only where one of

his or her reportable financial interests may be materially finan-

cially affected by a decision. This is the methodology adopted in
the Code for the hypothetical "O0jai Labor Practices Commission”,
which follows on Page Ten. However, any adgency adopting or any
agency reviewing Codes adhering to this method of compelling dis-
qualification should be aware that reportable financial interests

must include, "Any business entity in which the public official is

a director, officer, partner, trustee, employee, or holds any posi-

tion of management", in addition to investments, interests in real

property and income.

A third alternative would base disqualification upon what is
discloged, except that the disgualification section would have a
specific reference to management positions, as follows:

A designated employee must disqualify himself or herself
from making or participating in the making of any deci-
sions which will foreseeably have a material financial
effect, distinguishable from its effect on the public
generally, on any reportable economic interest (except
gifts of less than $250} or upon any business entity in
which the designated employee hnlds a position of man-
agement or is a director, officer, partner, trustee, Or
employec. No member shall be prevented from making or
participating in the making of any decision to the extent
his or her participation is legaliy required for the degi-
sion to be made.

Under this alternative, of course, no management positions would
have to be disclosed. For those agencies desiring as much speci-
ficity as possible in disqualification, while at the same tine
reducing the intrusion into the private affairs of agency enployees
and reducing possible confusion in filing reguirements for manage-

ment positions, alternative threc appears to provide the hest

golution.
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Iv. Extent of Disclosure

The amount of disclosure reguired of any employee in a Conflict
of Interest Code is based upon the respensibilities and resultant
capacity to materially affect a ﬁ}nancial interest of the employee
occupying the designated position. For example., a person involved
solely in acquisition of heavy equipment on behalf of his or her
agency may be required to disclose interests in heavy equipment
dealers and/or manufacturers, but would not he required to disclose
interests in real property. In acdition, d;sclosure in most cir-
cumstances may be limited to financial interests in the jurisdic-
tion, and/or financial interests doing business or planning to do
business in the jurisdiction, or having done business within the
jurisdiction at any time during the two years prior o the time a

statement is required to be filed under the Cocde.
L]

A method for providing these distinctions, while easing the
administrative burden, is to establish a disclosure schedule. Such
a schedule would list various categories of disclosure. Each des-
ignated position would then be related to a particular disclosure
category or categories. For example, an agency might establish

the following categories:

1. Persons in this category shall disclose all interests in
real proporty within the jurisdiction.
. - 2. persons in this category shall disclose all investments
in business entities and all sources of income owning real

property within the jurisdiction.



CONFLICT OF INTEREST CODE Page Seven

3. Persons in this category shall disclose all investments
in buginess entities in the construction or building
industry within the juriadiction.

4. Persons in this category shall disclose zll investments
in business entities and sources of income contracting

with, or selling to, the agency.

Applying the above categories to particular designated officials,
it might be concluded that a planner would fall within Categories 1
and 2, whereas a building ilnspector would fall within Category 3.
The disclosure categories of the hypothetical "Ojai Labor Practices

Ccommission" provide further guidance.

1+ should be remembered that diaclosure is related to inte;ésts

which foreseeably may be affected materially by the official's deci-

sion. This does not mean every interest which conceivably could be

affected, but rather those which foreseeably may be.

V. Manner of Disclosure

The Codes should establish a manner of disclosure gimilar to
the provisions of the Act. In summary, these provisions require
that if an interest is reportable, certain limited information
ghall be provided on a form supplied by the agency (See Appendix
for a model statement of economic interests form approved by the
Fair Political Practices Commission). The specific financial value‘
of'thé interest need not be reported, rather its value must be

reported within certain iimita: ‘“under $10,000", "between §10,000

and $100,000", and "over $100,000".



CONFLICT OF INTEREST CODE Page [ight

Disclosure statements must bhe executed under penalty of perjury
and must be filed with the cofficial’s agency. In the case of state-
mente filed by the head of the agency, a member of a board or commis-
sion not under a department of state government or not under the jur-
isdiction of a local legislative body, and a person who files a fin-
ancial disclosure report pursuant to Article 2 {commencing with
§87200) of Chapter 7, the agency shall make and retain a copy and
forward the original to the code reviewing body. Thirty days after

the effective date of a Code, the initial statements of designated

officials must be {iled. In addition, ten days before a person

assumes a designated position, the person must file an initial state-

ment for the position, (The initial statements may not require the

disclosure of income by the designated official.) Thereafter, an

annual statement must be filed disclosing investments, interests in

real property, and income received over the period, and upon termin-

ation cof employment, a leaving office statement must be filed.

VI. Adoption of a Code

Cnce the agency has determined the general language of its
Code, which employees should be designated, and what disclosure
will be required of each designated employee, it is necessary for
the agency to hold a hearing which gives officers, employeeé,
members and consultants of the agency and residents of the juris-
diction notice and the opportunity to present their views and to
suggest modifications to the Code. In the case of state agenciles,
this hearing must comport with the requirements of the California

Administrative Provedure Act.
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The proposed Code must then be gubmitted to the code reviewing
body pursuant to a deadline established for the receipt of the Code.
Within ninety days of receipt of the Code, the code reviewing body
must act to approve the Code, as submitted, revise and approve the

Code, or return the Code to the agency for revision and resubmission.

I1f any agency fails to submit a proposed Code by any deadline
established, the code reviewing body may issue an appropriate order

inciuding adoption of a Code for the agency.

VIiI. Effective Date of a Code

conflict of Interest Codes shall become effective thirty days
after the date of approval by the code reviewing body, or in the
case of state agencies, thirty days after the Code is filed in the

nffice of the Secretary of State.
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INSTRUCTION MANUAL FOR STATEMENT OF ECONOMIC INTERESTS — FORM 720

These instructions are intended to assist the following persons to comply with the financial disclosure
requirements of the Political Reform Act (Government Code 8 81000 et seq.):

—  Candidates
—  Newly-elected officeholders who were non-incumbent candidates

- Appointees who have not yet assumed cffice.

WHAT IS A STATEMENT OF ECONOMIC INTERESTS?

A Statement of Economic Interests is a form, available for inspection by the public, which discloses certain
financial interests.

Form 720 is for candidates, newly-clected officeholders who were non-ncumbent candidates and
appointees who have not yet assumed office, all of whom must disclose their investments and interests in

real property.

WHO MUST FILE STATEMENTS?

State Offices — Governor

Lieutenant Governor

Attorney General

Controller

Secretary of State

Treasuter

Superintendent of Public Instruction

Member of the Legislature

Membes of the State Board of Equalization

Member of the Public Utilities Commission

Member of the State Energy Resources Conservation
and Development Commission

Member of the State or Regional Coastal Zone
Conservation Commission

Member of the Fair Political Practices Commission

County Offices - Member of the Board of Supervisors
Chief Administrative Officer

City Offices - Mayor
Member of the City Council
City Manager
WHEN MUST STATEMENTS BE FILED?
Candidate — At the time of filing your declaration of candidacy.

Newly-clected officeltolder who was & non-incumbent candidate — Within 30 days after the date your term
begins.

Appointee who has not yet assumed office -- At least 10 days before you take office.



WHAT FINANCIAL INTERESTS MUST BE REPORTED?
Candidate — Investments and interests in real property held as of the date of filing.

Newly-elected officeholder who was a non-incumbent candidate — Investments and interests in real
property hetd as of the date of filing.

Appointee who has not yer assumed office — Investmentis and interests in real property held as of the date
of filing.

WHERE MUST STATEMENTS BE FILED?

State Office — With your agency {e.g., Senators file with the Secretary of the Senate; the Treasurer files
with the Treasurer’s Office). Il you are a candidate for state office, you may Jile your Statement at the time
of filing your declaration of candidacy with the county clerk or registrar of voters who will Torward your
Statement to the appropriate agency.

County Office — With your county clerk.
City Office — With your city clerk.

HOW TO COMPLETE FORM 720

SCHEDULE 720-A
INVESTMENTS OVER $1,000

You must report each of your investments (any financial interest in or security issued by a business entity,
including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and
any parinership or other ownership interest) valued over $1,000 if the business entity or any parent,
subsidiary or otherwise related business entity owns real property in your jurisdiction® or does business,
plans to do business or has done business in the past two years in your jurisdiction.

Any investments held by your spouse or dependent children must be reported as though held by you
personally.

In addition, if you or your spouse owns directly, indirectly or beneficially a 10 per cent or greater interest
in a business entity or trust which holds investments in other business entities which do business, plan to
do business or have done business in the last two years in your jurisdiction, you must report your pro rata
share of such investments if your share is worth over $1,000.

EXAMPLE: You own 20 per cent of the common stock of X Corporation which neither
does business, plans 1o do business nor has done business in the last two years in your
jurisdiction. X Corporation holds an investment in Y Corporation worth $10,000. Y
Corporation does business in your jurisdiction. Your pro rata share of the investmentin Y
Corporation is worth $2,00D. Since you have an ownership interest of 10 per cent or greater
in X Corporation, and since your pro rata share of the investment in Y Corporation is worth
over $1,000, you must report a $2,000 investment in Y Corporation as though you owned it

dnrectly

*+Jurisdiction” means the stete if you are a stete candidate, newly-elected state officeholder who was a non-incumbent
candidste or sppointes who has not yet assumed a state office, or the city or county if you are a locat candidate,
newly-glected locsl officehgider who was a non-incumbent cendidate or appointee who has not yet assumed a local offica.
However, real property outside the city or county is deemed to be within the jurisdiction if it is located within two miles of
the boundary or within two miles 5f any fand ownad or used by the city or county.



EXCEPTIONS: You need not list the fnl!owing types of financial interests as investments:
—  Time or demand deposits in financial institutions (e.g., bank accounts, savings accounts).
—  Shares in a credit union.
—  Insurance policies.
—  Bonds and other debt instruments issued by any government agency.
For each reportable investment you must report the following information:
__ Nature of the investment (e.g., common stock, partnership interest).
_ Name of the business entity and a general description of the business activity.

— Vatue of your investment. For purposes of determining whether or not the value of an
investment exceeds $1,000, $10,000 or $100,000, you should only consider the value of the
asset as of the filing date.

-

SAMPLE, SCHEDULE 720-A

At the time of filing her declaration of candidacy, Jane Smith, a candidate for county supervisor, owned
stock valued at $2.000 in XYZ Corporation which was doing business in her county. In addition, her
husband held a 20 per cent beneficial interest in a trust account which owned stock worth $15,000 in
Petrol Products. inc., which was doing business in her county. Since the pro rata share of Smith’s husband
in Petro! Products, Inc., is worth $3,000, Smith must report the investment as though held by her
personally. Schedule 720-A should be completed as follows:

XYZ Corporation Check One
R ST TBRBaay |+ [K] - Value does not exceed $10,000
Iﬁi’l‘ﬁii’&f%%&f-m:{li?it?ﬁ?%gigi-'fﬁE.n'itb'éﬁ','bi:‘r‘l'ﬁ‘ei"s‘!il'ﬁ'l'ﬁié'r'iﬂ‘.’ili:‘.}‘"'"'""""""’"J t1 ::i::;;ﬁg&u'm but does not
o Munucturers Widgets o] ] Vel sxuuts $100000
- Petrol Products, Inc. ] DO Value d{,gﬂ i’:;ed $10,000

{ramie of company]
Common Stock Value exceeds $10,000 but does not

{nakisra of Woteresls, ‘o tommon SIock, parmershin ateresy, 1Ty T T exceed $1 00,000

. Produces Petroleum Products ____.........o.cccod [ ] Value excoeds $100,000

—
—

SCHEDULE 720-8
INTERESTS IN REAL PROPERTY OVER $1,000

You must report each interest in real property {including any teasehold, beneficial or ownership interest or
an option te acquire such an interest in real property) located in your jurisdiction® if the fair market value
of your interest is more than $1,000.

_ *wJurisdiction” means the state if you are a state candidate, newly-elected state officeholder who was a non-incumbent
cendidate or appointee who has not yet assumed a state office, or the city or county if you are a local candidate,
newly-elected focal otficeholder who was 8 non-incumbent candidate or appointee who has not yet assumed a iocal office.
Howaver, real property outside the city or county is deemsd to be within the juirisdiction if it is located within two mites of
the boundary or within two miles of any fand owned or used by the city or county.



Any interests in real property held by your spouse or dependent chifdren must be reported as though held
by you personalily.

In addition, if you or your spouse owns directly, indirectly or beneficially a 10 per cent or greater interest
in any business entity or trust which holds real property in your jurisdiction, you must report your pro rata
share of the interest if your share is worth over $1,000.

EXAMPLE: Your spouse inherited a one-fifth interest in the XYZ Trust. The trust owns an
80 per cent interest in Parcel A, a commercial property in downtown Chicago, worth $3
million; a 10 per cent interest in Parcet B, which is located in your jurisdiction and worth
$20,000; and a 100 per cent interest in Parcel C, which is located within your jurisdiction
‘and worth $10,000. You need not report the interest in Parcel A because it is not located
within your jurisdiction. You need not report the interest in Parcel B because the value of
the trust's interest is $2,000, and your pro rata share is one-fifth, or $400, which is below
the $1,000 threshold. You must report Parcel C because the value of the trust's interest is
$10,000, and your pro rata share is one-fifth, or $2,000, which exceeds the $1,000

threshold.
For each reportable interest in real property you must show the following:

Street address or precise location. You must state the street address or the fot number and
subdivision of the real property. If there is no street address or subdivision, you must indicate the
approximate location of the property and cite the book and page number at which the deed to
your property is recorded in the County Recorder’s office.

- Nature of your interest {c.g., ownership, option).
Value of your interest. To determine the value of your interest, you should only consider your
equity interest. For example, if you own property worth $25.000 in which you have an $8,000

equity (with $17,000 still owed to the mortgager), your reportable interest is $8,000. You need
not indicate the value of real property which is used principally as youf residence.

SAMPLE, SCHEDULE 720-B

You own your home in Mudville which is in your jurisdiction #nd own an equity interest in 4n undeveloped
lot, also in your jurisdiction worth $6,000. Schedule 720-B should be completed as follows:

Check One
Value does nat exceed $10,000
Value exceeds $10,000 but does not
exceed $100,000
Value exceeds $100,000
Property is used principally as my residence

Check One
[x] Vaiue does not exceed $10,000

tStrest Address or Precise I..n-r;llnn af Pro p-ur—t;l { ] ::‘c::de;?ﬂ%d,sﬂgao'nm but does not

Bquity | 11 Vatue exceeds $100,000
(Mature ol Interast, a.g., Equity, Optlon)

212 First Street, Mudville

|Strest Address or Prectse Location of Propariy)

Equity

B -




SCHEDULE 720-C

INVESTMENTS AND INTERESTS IN REAL PROPERTY
HELD BY BUSINESS ENTITIES YOU CONTROL

If you, your spouse or dependent children hold an ownership interest of 50 per cent or more of a business
entity listed on Schedule 720-A, you must report all investments of that entity worth over $1,000 in
business entities which do business, plan to do business or have done business in the last two years in your
jurisdiction, and all interests in real property worth over $1,000 held by that entity within your
jurisdiction.* A separate Schedule 720-C must be completed for each business entity.

For each investment held by such a business entity you must disclose the name, the nature of the
investment, a general description of the business activity and the value on the date of filing.

For real property within your jurisdiction held by such a business entity, you must disclose the strect
address or precise location, the nature of the interest held and the value on the date of filing.

SAMPLE, SCHEDULE 720-C

Smith and Black, the insurance firm in which you bave a 50 per cent®interest, owns real property in your
jurisdiction valued at $75,000 on which its office is located and stock valued at $12,000 in Mutual of
Idaho, an insurance company doing business in your jurisdiction. Schedule 7120-C should be camplcted as

follows:

Neme of Business Entity Smith and Black
INVESTMENTS HELD BY BUSINESS ENTITY
Check One
Mutual of ldaho
-fl;l—a.l-l'i;gl"é;rﬁ-ﬁ;ﬁif.)"""""—"--""m""h"“m-““"m"""h""""mm"n“‘ {1 Value does not excead $10,000
Common Stock 3 X Value exceeds $10,000 but does not
(Mot 6f nvsstimant, 6.9, Comemon Stack, Parimerihip interest, sicd exceed $100,000
Insurance \
iSarar ol Clesiription wf Bisinais dgileitg] T e [ Value exceeds $100,000
INTERESTS IN REAL PROPERTY HELD BY BUSINESS ENTITY
Check One
I 10 Main Street, Mudville i ] Value does hot exceed $10,000
[Gtrast Address or Precise Location of Bropertyy T X Value exceeds $10,000 but does not
. exceed $100,000
Equity
{Maiure of interest, 8.4., Equity, Optionj T I 1 Value exceeds $100,000

* Jurisdiction’’ means the state if you are a state candidate, newly-elected state officeholder who was a non-incumbent

_cendidate or appointee who has not yet assumed a state office, or the city or county if you are a local candidate,
newly elected local officeholder who was 8 non-incumbent candidate or appointes who has not yet assumed a locat office.
However, real property outside the city or county is deemed to be within the jurisdiction if it is located within two miles of
the boundary or within two miles of any land owned or used by the city or county.



FORM 720

Statement of Economic Interests
{(Government Code Sections 87200 et seq.)

This form is for candidates, newly-slected officeholders who were

non-incumbent candidates and appointees who have not yat o,
assumad office.

See “Instruction Manual for Statement of Economic interests — Form 720,

1. Name:
2. Address:
3. Office:
RESTRIEpe o G

4, Check the appropriate box:
I 1 1am acandidate for the above-named office. (File with your declaration of candidacy.)

{ 1 1 have been elected to the above-named office and assumed office on

{File within 30 days of assuming office.) {Data)
[ 1 | wasappointed to the above-named office and will assume office on
[Dale)

replacing — {File at least 10 days before assuming office.)
ame '

VERIFICATION
i understand that investments or interests in real property owned by my spouse or dependent child in
which they have an interest of greater than $1,000 must be reported, and | have included all such
investments or interests in real property in this statement.

| declare under penalty of perjury that | have used all reasonabte diligence in preparing this statement and
to the best of my knowledge it is true and complete.

Executed on L9 at , California.

(SIGNATURE)

Note to filing officers: Make and retain copies of all statements filed with you and forward the originals within five days of
thair receipt to: The Fair Political Practices Commission, Attention Contlicts of Interest Division, P.O. Box 807, Sacramento,
Calitornia 95804,

1/76 Fair Political Practices Commission



© (Name of Company)

SCHEDULE 720-A

Investments

{Governmeant Code Sections 82034 & 87206}

See "Instruction Manual for Statement of Economic Interests — Form 720,” Pages 2 and 3.

{Naiis of Companyl

iNature of (nterests, .5, Common Stock, Partnership inlarest, sicl)

{1
{1

Check One
Value does not exceed $10,000

Value exceeds $10,000 but doss not
excead $100,000

ey 1] Value exceeds $100,000
{Gensral Description of Business Activity)
Chack Onae
X i B Y value does not exceed $10,000
[Maime of Company)
: [ 1 WValue exceads $10,000 but does not
(Naturs of Tnterests, a.g., Common Stock, Parinership Interest, st | exceed 5100.(1)0_
e L Y Value exceeds $100,000
{General Description of Business Actlviiy)
Check One

{Mame of Company)

(-N-a'ture of Interests, e.a,, Common Stock, Parinership interest, efc.)

Vaiue does not exceed $10.000

Value exceeds $10,000 but does not
exceed $100,000

Value exceeds $100,000

Check One
Value does not exceed $10,000

Value exceeds $10,000 but does not
excead $100,000

Value exceeds $100,000

Check One
Value doss not exceed $10,000

Value exceeds $10,000 but does not
exceed $100,000

Value exceeds $100,000

{Name of Company)

{Nature of Interssts, a.9., Common Stock, Partaership Interas, eic.}

{Gsneral Description of Business Activily)

Check One
Value does not exceed $10,000

Value excesds $10,000 but does not
exceed $100,000

Value exceeds $100,000

(Nat-ur_e -ﬂ-lhl‘!’-ti.ll‘ﬂtl. e.g9., Common s-t‘(;:k. Partnarship Interest, ste)

{Gmnrafmsc;ipibon of Busl r-nss Acti;l];]--

Check One
Value does not exceed $10,000

Valug exceeds $10,000 but does not
pxceed $100,000

Value excends $100,000

P I I . WL S S T S



SCHEDULE 720-B

Interests in Real Property
(Govetnment Code Sections 82033 & 87206)

See “[nstruction Manual for Statement of Economic Interests —- Form 720,” Pages 3 and 4.

iStrast Address or Preciss Location of Bropertyy

{Maiure of interést, o, Equity, Opfionj T

Check One
Value does not exceed $10,000

Value exceeds $10,000 but does not
excesd $100,000

Value exceeds $100,000

Property is used principally as my
dence

{Strest Addrass or Precise Locstion of Proparty) o

Nature of Intarest, e.5., Equity, Option) ] _

(1
{1

(1

Check One
Value does not exceed $10,000

Value exceeds $10,000 but does not
exceed $100,000

Value exceeds $100,000

{Street Address or Preciss Locstion of Property)

{Msture of interast, a.9., Equity, optiom) 7

(1

i1l

Check One
Value doss not exceed $10,000

Value exceeds $10,000 tut does not
exceed $100,000

Value exceeds $100,000

{Sirest Address or Preciss Locatlon of Property) |

(Nature of Interest, a.0., Equity, Option) T

{1
{1

{1

Check One
Value does not exceed $10,000

Value exceeds $10,000 but does not
exceed $100,000

Vaiue excesds $100,000

(Sirest Address or Preciss Location of Property) |

{Nalure of interest, n.9., Equity, Optiony T

(1
[1]

[

“Check One
Value dees not exceed $10,000

Value sxceeds $10,000 but does not
axceed $100,000

Value exceeds $100,000

{Street Addrets or Precise Location of Property) ]

{Naturs of Interest, 8.g., Equity, Oplion) 77

[]
[l

Check One
Value does not exceed $10,000

Value excesds $10,000 but does not
exceed $100,000

Value exceeds $100,000

(Street Address or Pracise Location of Propertyl ]

(Nature of Interest, e.g., Equily, Option) T

{1
{1

[

Check One
Value does not exceed $10,000

Value exceads $10,000 but doas not
oxceed $100,000

Value exceeds $100,000

2P s Dndinicad D




SCHEDULE 720-C

Investments & Interests in Real Property
Held by Business Entity You Control
{Government Code Sections 82033, 82034 & 87206}

See “Instruction Manual for Statement of Economic interests — Form 720,” Pages 4 and 5.

NI OF BUSINESS B Y e e ee et e e aeee e e s e em e amem m eemm e e oe st e memm ns o e e e e e

INVESTMENTS HELD BY BUSINESS ENTITY

B et - Lo T 115
iFature of invastment, a., Comman Stock, Partnership Inferest, etc.y |

{Ganweral Description of Businass Aciivityl T

{1
{1

{1

Check One
Value does not exceed $10,000

Valus excesds $10,000 but does not
exceed $100,000

Value excesds $100,000

[Mature of [nvestmenl, 8.9., Common Stock, Parlnushlplnurasi wc.)

{General Descrigtion of Business Actbwtyl T

{1
]

[}

Check One
Value does not exceed $10,000

Value exceeds $10,000 but does not
exceed $100,000

Vatue excesds $100,000

T B s
[ature of investmant, 8.9., Comman Stock, Partnesship interest, etc.d

-

{Ganeral Description of Business Activity) T

[
»

[}

Check One
Value does notexceed $10,000

Value exceads $10,000 but does not
exceed $100,000

Value exceads $100,000

Attach additioral information on appropriately labeled continuation sheets

INTERESTS IN REAL PROPERTY HELD BY BUSINESS ENTITY

{Naturs of interesi, 8.9., Equity, Optien) T T e

[]
1

[}

Check One
Value does not exceed $10,000

Value exceeds $10,000 but does not
exceed $100,000

Value exceeds $100,000

{Sivest Address of Frecise Location of Property) T

{Natura of Interest, 9., Equity, Qption)

Check One
Value does not exceed $10,000

Velue axceeds $10,000 but does not
exceed $100.000

Vatue exceeds $100,000

[Strest Address or Precise Location of Bropertys T

{Naiure o intoresi, 8.9., Equity, Opliow) T

Ll
!

Check One
Value does not excesd $10,000

Value exceeds $15,000 but does not
exceed $100,000

Vatue #xceeds $100,000

Attach additionaf information on appropriately labeled continuation sheets.
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PRELIMINARY

STAFF DRAFT

CALTFORNIA IAW REVISION COMMISSION

CONFLICT OF INTEREST CODE
CRAPTER 1. GENERAL PROVISIONS

-§10. Introductlon and purpose

. 10, The Conflict of Interest Code of the California Law Revislon Com-
‘missién has been prepared and adopted pursuant to Article 3 { commencing
with Government Code Section 87300) of Chapter T of the Political Reform

“Act of 197k.

§ 11. Other provisions applicable

11. In addition to the provisions of this code:

- {a) All desigrated persons are subject to the provisions of Government
Code Section 87100 which, in effect, provides as follows: No public official
at any level of state or local government shall make, participate In making
or in any way éttempt to use his official position to influence a governmental
decision in which he knows or has reason to know he has a financlal Interest
within the mesning of Govermment Code Section 87103. .

(b) Employees of the Commission and Commlssion members qppointed by
the Governor are subject to the provisions of Government Code Section 10308
which provides as follows:

10308. To employee of the commission and no member appointed
by the Governor shall, with respect ta any proposed legislation con-
‘cerning matters assigned to the commission for study pursuant to
Section 10335, advocate the passage or defeat of any such legisla-
tion by the ILegilslature or the approval or veto of any such legis-
lation by the Governor or appear before any committee of the Legls-
lature as to such matters unless requested to do so by the committee
or its cheirmen. In no event shell an employee or_ member of the
conmission appointed by the CGovernor advocate the passage or defeat
of any legislation or the approval or veto of any legislation by the
Governor, in his official capacity as such employee or member.

-1-

R e S



{¢) Fmployees of the Commission, but not Commission members, are

subject to the Incompatible Activity Statement.

§ 12. Definitions

12. (a) The terms used in this code shall be interpreted in a manner
consistent with the definitions of such terms contained in the Political
Reform Act of 1974 and i; the regulatiogs of the Fair Polltical Practices
Commission. See Appendix 1 (Selected Provisions of the Political Reform
Act of 1974) and Appendix 2 (Selected Regulations of the Fair Polltical
Practices Commiszsion}.

(b) As used in this code, "Commission" means the California law Revi-

sion Commission.

§ 13. Designated positions and employees

13. (a) The positions described in subdivision (b) are designated
positions and the persons holding such positions are designated employees
whose responsibilities entall the making or participation in the making of
decisions which may foreseeably have a rpeterial financial effect on an interest
made reportable by Chapter 2.

(b) The following are designated positions:

(1) Commission members appolnted by the Governor.

(2) The Executive Secretary and the Assistant Executive Secretary.

(3) Full-time employees on the Commission's legal staff, other than
the BExecutive Secretary and the Assistant Executive Secretary.

(k) Active intermittent employees on the Commission's legal staff.

(5) The Administrative Assistant.

-3



(c} An independent consultant for the Commission is not a designated

employee and is not subject to the provisions of this code.

Cross-References:

Government Code:
§ 820192 {"designated employee™)
FFPC Regulations:
§ 187C0(t)-(e){making or participating in making & governmental
decision}

§ 18700(a}(2}(consultant)
§ 18702 (material financial effect)

§ 14, Duty of disclosure and disqualification

14. Designated employees shall satisfy the applicable disclosure pro-
- visions of Chapter 2 end the applicable disqualification provisions of
Chapter 3.

CHAPTER 2. DISCLOSURE

§ 20. Assignment of designated employees to dlsclosure categories

20. The disclosure categories of designated employees are as follows:

Position Disclosure category

(a} Commissicn members appointed by the Governor. . . . A, B

(b} The Executive Secretary and Assistant Execu-
tive. Secretary . . « + + v 4 4 v v v 4 e v . 2 A, B

{c}) Full-time employees on legal staff. . . . . . . . . 4
{(d) Actlve Intermittent employees on legal staff. . . . A

(e) The Administrative Assistant. . . . . « + + « + . . B

Cross=-References:

Conflict of Interest Code:

§ 21 (reportable items in disclosure categories)
-3~



§ 21. Reportable interests in disclosure categories

21, {a) A designated employec in disclosure category A shall report
the following financial Znterests: (1)} investments, (2) interests in real
property, (3) income and sources of income, and (4) his or her status as a
director, officer, partner, trustes, employee, or holder of a management
position in a business entity, if it ie reasonably foreseeable that such
interest, income, source of income, or business entity in which the desig-
nated employee holds such mensgement position may be affected materially by
a decision made by the designated employee, or in which the designated
employee participated, 1n the course of considering a topic on the calendar
of topics for Commission study (as stated in the most recent Anmual Report
of the Commission and in any subsequent concurrent resclution of the Legis-
lature), assuming the evertual enactment by the Legislature of any Commis-
sion recommendation which results or might have resulted from the considera-
tion of such topic.

{(b) =& designated employee in disclosure category B shall report the
Tollowing financial interests: (1) investments in any business entity, (2)
income from any source, and {3) his or her status as 2 director, officer,
partner, trustee, emplaoyee, or holder of a rosition of management in any
business entity, if any suclh business entity or source of income may fore-
seeably be affected materizlly by a contract which was made within the last
two years or foreseeably may be made in the future with the Commission or
with the State ofACaliférnia Tor supplies, services, equipment, maintenance,
or office space for tha Commission.

Cross-References:

Government Code:

§ 82005 ("business entity")
§ 82028 ("zift")

i



§ 82030 ("income")

§ 82033 ("interest in real property")

§ 82034 ("investment")

§ 87103 (financial interest; indirect investment or interest)

FPPC Regulations:

§ 18700 {making or participating in making governmental decision)
§ 18702 {material financial effect)

§ 22. Contents of disclosure statements

22. TDisclosure of financlal interests shall be submitted on forms sup-
plied by the Commission's staff. The forms shall require the statement of
the information prescribed in this section.

(a) The form for disclosure of an investment or an interest in real
property shall require statements of the following:

(1) The neture of the lnvestment or interest in real property located
in California.

{(2) The name of the business entity in which each investment is held,

‘and & general description of the business actiwvity in which the business
entity is engaged.

(3) The address or other precise locatlion of the real property.

(4) Whether the fair market value of the investment or interest in real
property exceeds ten thousand dollars ($10,000), and whether it exceeds one
hundred thousand dollars {$100,000). This statement need not be made with
respect to an interest in real property which is used principally as the
residence of the designated employee.

{5) If an investment constitutes 50 percent or more of-the ownership
interest of a business entity, the investments and interests In real property

of the business entity.



(6} 1If the investment or interest in real property was partially or
wholly acquired or disposed of during the period covered by the statement,
the date of acquisition or disposal.

(b) The form for disclosure of income shall require statements.
of the following:

(1) The name and address of each source of income aggregating two hundred
fifty dollars ($250) or more in value, or twenty-five dollars (§25) or more
in value if the income was a gift, and & general description of the business
activity, if any, of each source.

{2) Whether the aggregate value of income from each source was greater
than one thousand dollars ($1,000) or whether it was greater than ten thousand
dollars ($10,000).

(3) The consideration, If any, for which the income was received.

(4) In the case of a gift, the amount and the date on which the gift
was recelved.

{c} The form for disclosure of income of a business entity, including
income of & scle proprietorship, shall require statements of the following:
{1) The name, address, and a general description of the business
activity of the business entity doing business in California within the last

two years.

(2) In the case of a busginess entity which provides legal or brokerage
services, the name of every person who paid fees to the business entity if
the designated employee's pro rata share of fees from such person was equal
to or greater than one thousand dollars ($1,000).

{3) 1In the case of a business entity not described in paragraph (2),

the name of every person from whom the business entity received payments if

-6



the designated employee's pro rata share of =ross receipts from such person
was equal to or greater than ten thousand dellars (4$10,000) during a calendar
year. | |

(d) The form for disclosure of management positions shall require a
statement of the name of each business entity in which the designated employee
is a director, officer, partner, trustee, employee, or holds a position of

management.

{ross-References:

Government Code:

§ 8100k (verification of statements; penalty of perjury)
§ 82005 {"business entity")}

§ 82028 ("gift")

§ 82029 ("immediate family")

§ 82030 ("income"

§ 82033 ("interest in real property")

§ 82034 ("investment")

§ 8204k ("payment")

§ 82047 ("person”)

FPPC Regulations:
§ 18704 ("source of income")
§ 18727 ("zifts of hospitality")

§ 18728 {"honoraria™)
§ 18740 (privileged information)

§ 23. Time of filing initial disclosure statement

23. (a) A designated employee shall file an initial s{é£ement not
later than [30 days after the effective date of this codel.

{b) A person newly appointed to & civil service designated position
shall file a disclosure statement within 30 days after assuming the position.

(c) 4 person nevly appointed to & noncivil service designated position
shall file a disclosure statement not later than 10 days before assuming
office unless an earlier agssumption of office 1s required by emergency

cirecumstances.
Cross-References:

Gavernment Code:
§ 87302(b) {time of initiml filing)
-7-



§ 2L, Time of filing annuwal disclosure statements

2L, An annual disclosure statement, covering the preceding calendar

year, shall be flled by ecach deslgnated employec not later than February 1.

§ 25. Time of filing final disclosure statement

25. A designated employee who leaves his or her position shell, within
30 days after leaving, file a disclosure statement covering the period between

the previous disclosure statement and the date of leaving the position.

§ 26. Place of filing disclosure statements

26. {a) Each designated employee shall file the disclosure statement
with the staff of the Commission.

(b} The staff of the Commission shall make and retain a copy of the
disclosure statement and promptly forward the original to the Fair Political

Practices Commlssion.

CHAFTER 3. DISQUALIFICATION

§ 30. Disqualification

(30}. (a) A designated employee shall disqualify himself from making
or participating in the making of any decisions which will foreseeably have
8 material financlal effect, distinguishable from its effect on the public
generally, on any reportable interest of the designated employee except
sources of gifts less than two ‘undred fifty dollars ($250}.

[(b) Notwithstanding subdivision {a), a designated employee may make or
participate in the making of a decision to the extent that his or her parti-

cipation is legally regquired for the decision to be made.]

-8.



{c) 2 designated employee who has disqualified himself or kerself shall
thereafter refrain from participating in meking the decision and shall not

attempt to influence other persons with respect to the matter.

{ross=-References:

Conflict of Interest Code:

§ 13 (designated positions and employees)
§ 21 (reportable interests)

Government Code:

§ 87028 (zife")

§ 87100 {general disqualification regquirement)

§ €7101 (legally reguired participation)

§ 87302(c) (disqualification; legally required participation)

FPPC Regulations:
§ 18700 (making or participating in making & governmental decision)
§ 18701 (legally required participation)

§ 18702 (material financial effect)
§ 18703 (effect on public generally)

§ 31. Manner of disqualification

31. A designated employee who is reguired to disqualify nimself or
herself shall do so in the manner provided in this section.

(a) A member of the Commission appointed by the Governor shall notify
the other members of the Commission at the meeting during which consideration
of the decision is to take place. Thne notice of disgualificstion shall be
recorded in the Minutes of the meeting,

(b) & member of the legal staff {other than the Executive Secretary ).
and the Administrative Assistant shall notify the Executive Seeretery in writ-
ing. The Executive Secretary shall notify the Assistant Executive Secretary

in writing. A4 notice of disqualification shall be kept on file.



yemorandun 76-89 APPENDIX I

" [Selected Provieions of the Political Reform Act of 197k.]

From Govermment Code §§ 81000-9101%4

Chapter 1. deneral Statements

_ § 81004
§ 81007
§ 81008
§ 81011

Chapter 2. Definitions

§ 82005
§ 82019
§ 82028
§ 82029
§ 82030
§ 82033
§ 82034
§ 82035
§ 8204k
§ 82047
§ 82048
§ 82049

Chapter T. Conflicts of Interest.
§§ 87100-87312

Chzpter 11. Enforcement

§§ 91000-91014



C L. f § 81004, Reperts and stalsmsnis] perjury] varlticatien

All reports and statements flled under thix title siiall be wighed under pepalty
of perjuty awl verified by the filer. The verifloation whali state that the Eller hax
twed @il reasounble dliigenee i lis preparuiton, and that to the beat of his kirowls
adge 1t 1y true and complete, A report or statement filed by o coimultize shall be
signed atid verifled by the treosurcr, amil ki teport or stateinent filed by soy other
organieation shal) be shmed and verified by o responsible officer of the organlzatisn

; -oF by au sttoruey or a certified puljlic neeountant, Bvoey pesson wiho slgis amd
veriflos nny teport or statoment reguired to bo tled ander this titte which con-
tulng material mutter whicl ke knows to be fulss in gulity of perjury.

) 81007, Mxlling of raport e statament; preaumption of recelpt s daporit In mall

When f report or statemont or coples thersof requlred to ba Hied with any of-
ficer under this titlo have been sent by first.cluss registered mail, addressed to
the oftlcer, 1t nim$t for purposes of uny deadline be deemed Lo have boen rocelved
by him on the date of the deposlt in the mail. 1t shall be presumed until the
gontrery is estnblished that the date shown by the post office eancoliation mark
rn t‘hl-.l:'u Ul:{nlope conitalnlng the report ot stutement ks the data It was deposited
n the ma :

§ BI00E. Public revords; luaphotion and repredusilos; timay lllll‘lll-

Every report and statement filed pursusnt to thin title ts & public record open:
for public {nspecticn and reproduction durlng regilar business hours, comtnencing
ay soow ma precticable, but in any event not iater thas the secoml buslness day
futiowing the dny on which it was tecelved. No condltions whotspaver shall be
fiiposed upon persons desirlby to Lnspect ot reproduce reports and stutements tlled
under this title, nor shail sny Information or Identitieution be requlred from such
persons, Coplew shail be provided st a charge not to oxceed tent cents ($0.10) per
page, Csmpalgn statements shall be open for public tuspestlon and reproduction
fm:m & m. to B:00 p. m, on the Saturday and Bunday preceding & statawide
. .

§ BI0H. Codids, servicas and feoliittes; valwstion at mackot yaiuas dasoription

Whetever I this title the amount of goods, rervices; factiltiod or anything of
valie other thun mouey is reqnired to be reported, the atnount sliall be the estl-
tnted fale market vatue at the tme recelved or expended, snd n descrlption of the
goods, services, or faciiities abnil be appended to the report er statement,

C ‘1, \2 § §2003, Business unt;ly

“Ryniosn cutity” inesss any orguilzatlon or enterprise operated for proflr,
including but not lmited to o proprictorship, purtneeship, flrny, businexs trost,
Soltit venture, syndicale, cerperation or nssoelation,

[ 82048, Daslgnates oniployss .
wesiginted employee’’ nieans ouy wlficer, umployes, mentber ot consaltant of any
agoacy whose paxition with the mpency
{(8) I oxemnpt from tie sinte clell nervive system by virtue of subdivistons (), (e},
(d), (), (N, (g), or (i of Hoetion 4 of Atticle XX1V uf the Constitution, snleas the
position i1 clective of solely secretarind, clopienl or inaanal ;
_ (b} §n eleetive, other fhan an cloutlve stnto offlce; or
[} 3w doslpnnied in a Confllel of Interent Code berauss the position entells the
smaking o partledpation In the making of deelsions which may furescopbly hive #
snaterial vtfect o oy financlal interest,
sBealguated esployes™ doos tot tuchudn an deeted stute offieer ve any wianluriod
member of nny board or cotiitlasion whicl nerves a goloiy udvisory fnctien.

‘—'ﬂ" : .



§ 62028, Qift )

“GIEE" meanin any payiseat to the extent that consideration of ofjial of greatep
value is not rocelvidd, Aoy perenns, othor than a defosdant e eetsiond netig, win
clatney that & prytcnt (s nnt n gt by renson uf recelpt of conrlderaiivn has the bar.
den of proving that the considerntion rocelved ir of equal or gronter vuie, ~The
teemn *gift” does not include informationat siaterial such as books, roputte, pamphiots,
exlendnrs of perlodicals. No payment for teave! or selinborscent fof ahy expenses
shati be dovined “informationsl material,”

§ 82029, Immedinte famiiy 3 o entidro. Whenere din
“ ute family” means the spouse and dependen

elogtlnmgtnmm:nrh or intetents In. reat property 4 reguired by this iitle, invest-

menty utd [ntorosts I reat property of members of the immediate family xball rﬂ.llo

be

§ 82030,  (nsome .

{8) “Income" wivans, oxcept as provided In subsection (b), income of auy nature
from anty sotitce, Including but not limlted to any eatury, wage, advancs, payment,
dividend, intcrest, ront, eapttal gnin, roturn of enpltal, gitt, tneluding ntiy gift of food
or bovernge, loun, forgivencas or hayment of tndebledness, discount In the price of
anytiiing of value unless the discount is avallable to members of the publie without
regard to offiels] status, rebate, roltwburscmment for expetimes, per dtem, or contriby.
tion to an inaurance ot pensiott progrars patd by any petson other than an emploger,
and Ineluding any community property intorest in tnconte of & mpouse, Incowmne of an
lodividual alsc (hefudew o pro rata share of any income of any business entity or
trust in which the indiviiusl or spouse owns, directly, indirectly or benefictully, a
" tan percent intorest ur greater. ; v

th) “Income™ does not inclode: ) -

(1) Campeign contributioua required te be reportad under Chapter 4 of this title;

(2) Bulary and relmbursement for expenses or per distn reccived frot & state of
loeal government agency end relmburscment for travel expenses and pet diem re-

- celved from a bona fide educntionl, aeademic or charitable orguniestion ;

ﬁ;d?lt{u of Informntional matertal, such an books, pamphlets, reports, calendses o
.m m ‘ H .

(4) Gilts which are not used and which, within thirty days after recelpt, are re.
turned to the donor ot delivered to a chatritabls otganization without belng claited
us & charltable contribution for tax purposes; . )

(5) Gifta from an fndividual's spouse, child, parent, grandparent, grandcehild,
brother, slster, purent-In-law, brother-tt-low, sister-in-lnw, aunt, unele, or first coustn
or the spouse of nny such porson; provided that x gift from any such person shall
be considered lincume H the donor is wcting ne an sgest or Interrsediary for any pec-
soh not covered by thils paragroph; :

{8} Any devise or Inhieritanen:

(1) Intorest, dividends or premiving cn o Hime or demasd deposit fn.n Huanclal
institution, shares In a credit unlor or any insurance policy, payments received undor
ahy insnrance polley, or any bond or otlier delt Inetrument tasted hy any government
or government agency;

(8) Dividends, interest or any othor returs on # weenrlty whick la registored with
the Becorities nnd Exchinge Compitaston of the United Btitas Governent,

D 82031  taferest !n reul proparty . erahtp Interet
“Interest 1n real propesty" Includes any tensehold, benetliein) or o 3

or an option to nequire siueh an interest i real peoperty focatod in the jurisdletion

if the talr merket value of the istorest in groater thas one thousand dotlars ($1,000).

Intorerts lu real property of an Individun] Includes & oo ruta share of Interests in

real property of nay businexs entity or trust tn which the isdlviduul or spouse owne,

directly, lodleectly or honefielnlly, o ten pereent intesest or greator.



§ 82684, lnvantment :

“luvestioent” moans any funnclat Interest in or security Dasned by & buslhees en-
tity, Ineluding Lut bt timited to commivon stock, preferred ntock, rights, warrants, op-
tiona, debt Izstruments und puy parinership ot other ownerstsiy interest, if the busl-
* tisee stitity or any pareut, subsidiary or otherwise relnted busineas entity has xo in.
tetest i roal property i the jurimdiction, or docy Guininess or pluns to do busitiess
ini the jutlsdlotlon, or hes dotie buslness witidn thy jurlsdictlon ot any time durlng
the two years prior to the thne any statement or othee netlon is required under this
title. No awset shall be deemed an investinent uniess e fabf market value excecds
one thousand dollars (31,0000, The tertn “investrent™ does bot include n time of
demaund depoalt In B finonciad fostitotlon, shares in.n credit unlon, sny thsuratice
poliey, or ony bond or other debt Instrument jwaied by any govetsisent of guvern-
ment agetey. lvestments of an individual iucludes o yro fata share of Investments
of any business entity ot trust In which the lodividunl or spotise owns, ditectly, in-
directly or beneficlatly, n ten percont interest or grester, The term “parent, ntiby.
sdinry or otherwise telated business estity™ shall be specltienity defincd by regula.’
tions of the Comnminsion. .

| 23038, Jurindiction

“Iurisdictlon” means the stute with respoet to o stute axeney and, with rospoet
to u loosl goverament sgoney, the regton, cousty, clty, distrlet ot other geogriphlend
aren I which It has jurisdtetion. The jucbaictlon of u member of a regichnl

sonstal sone cotschvation commlsaton sholl be the peruidi” ares In which the we
glonal commisaion Bas Jurlsdiction. Feal property shall be decmed to be “within
the Jurlsdiction” with respect to a foeal goveinment ageney I the property or any
part of It Is looeted within ot mot moere than two mlies outside the bBoundurlen
of the jurisdiction or within two miles of any land owned or used by the loeal
poverhitient syetey.

§ 03044, Prymest

“Payimenl” means & payment, disttibution, trunnfor, loun, advancr, deposlt, gift or

other rondering ol money, property, servh
bla o It property cen nf auything else of value, whethor

§ B204Y. Parsn

“Perlon"-'mm an indlvidusl, proprieiorship, tiem, pertoeeship, Joint venture,
syhdteats, buslness trust, compaiy, corporation, awwocintion, coiimittee, and nny
other organization or group of persans detitg (@ eoacert,

% B2048. Pubiie sfficial
upyblie officlal” menus every tember, ofleer, emplayey or constilinit of n stute or
local govertithent agedcr.

§ 52043, Slate agescy

“State ngency” meane overy stite offiee, departioent, division, bureay, boand and
conintlseion, nnd the Togisbitore, hit doos sint luekude the eourts or ony ageney i
the Judiclul branch of goveritueit,



CHAPTER 7. EONFLIDTS OF INTEREST

Article
b Gesersl Proklbition ............. Eation
}- ﬂi“m‘fl PhreabebRbeaeaes R AR R s?lm

RN RN W Y]

L Cwniet o aterst Gos 111111111111 e

ARTICLY 1. OGRNERAL BROIIBITION o
ml '
ATH00. Public officlals; state and loeal; financial Interest,

87101, Participation in legal governmentni actlo or declslon.
BTI02. Additional reguirements; vemedien, .
B1108, Minabels! (ntetest; materinl effect; Indlrect investment of intercat.

§ 87100 Public officials; stwtc wnd tooal; financlsi Interast

No pubiie offlclul nt any level of ,stuté ur focel govechont shall muke, particlpate
in making or In uny way atiempt to wse his offletn] pesition to fallnence 1t govern-
t_lfe!lga% [_imi_niun Lt which be knows of i rearen 0 koow e s @ fligeial lnterest.

§ #7101, Partictpailon In legat governmenatat action or dedisien

Hoetlon #7100 ddoea ol jeeveitt ity inibile offictal from smaking or nartielpating
i the making of o« governmentul deeiston by the exfent his partichpation s Togully ro-
gulred for the action oe docindon 1o be made. ‘The fuet that an offlctnl's vole I8 noed-
ol ko brenk n te doos pol take Ws petletprtion hemily required for jairpioRes ot
thin avction.

§ 702, Additienal reguiremenie; remsdies

- Whie reguiremonts of Beotion 871K are in nddition w the regulemeats of Artletes

- % and 3 of this chapter uwd wny Confilet of titetest Code adopted thereunder. No
proviston of Fhapter 11 of thiln 1tle e Rpplicatie to thie nrticle exeept e provikions
of Heclius D100E “The rmwedion provided fu Thet portlon gy bo sought paatnst any
public offletal olher Lhay an elosted state offHeor, sl those resaedipg sro tle ox-
cluslve rotaedion Tor o vislalion o threatened vislntloi of Rectlon BTIINL -

§ 87103, Flasnoixl Interest; material effect; kndirsot tnvestmant of Intersst

Ab offfetnl dis u fluanelat luterest fn w declsion within ‘the menalng of Scction
87100 if 1t 5. rennotinbly forescenble that the deelsion will have 8 matertad tinanelal
effect, dintinguishalie fram itw effect on the publle generalty, on: .

. () Auy business cntity in which the piblie officia) bes a direct ot ludirect
Iivestinent worth more thith ose thovsanid dollars {41,000} ;

) Any reat property b which the public offlctal has o direet or tdirecl fister
ext wobth fnore thatt wne thowsnnd dolines EIELLIIE

{e) Any source of Lneome, oiher than fms by enmimereial londing fnutitutlon
it the eogular course of bhusiness, apgregating two luudved fitty doltim (20} or
quore 1o vahte reeclyved by ot promdued th the publle officinl within twelve monthy
priot to the Lime when the decislon s made; or. . -

(dy Any buslhoss entity 11 whicl the public officlsd i n direetor, officer, partier,
trustoe, employee, or holls any posttion af manrgemoent.

For purposos of thls reellu, Indiecel Inveatment or Interest moans nny thvoatinent
or titeroxl owned Ty the sponse or devondewd chtlid of a publie afficinl, hy i pgent
on bohalt of n pubile ofticlad, by any Luskiess entity controlivd by the pulitie offictnl
or by n trust In whicl he Lina o substnhtind fntetest, A busiess cntlty is controlied
by & publile oftlelut i the peblie offielad, Lis ngents, spotsk nnd dependent chithlren
hold more thon fifty pereent of the awiterdhilp intorest In the entity, A publle of-
fleinl has n substnniind iterest B n trust when the sfflelnl, hin spouse wtid tlepeit-
ent ehildren have n present of Tutore interest warth meare (han one thovauud duilers
{$1,000). ’

—



ARTIOLY 2. DISCLOBURE

81900, Appllcabllity. ) )
H L
sy g:ect#dﬂl?pﬁoﬁ"tetdw;::i lioldoves officiale; statement.
A.unln';nr: of assunption of oﬂlm-. stitement,
Persons lasving offlee; statement. p \axtlon _
of assumption of office; deterit 3 .
#::l“mmm?nr luterest in real property: gtatetment ; contents

fooomne; statement; contihita.

LEEEE

§ $7100. Appiteabllity '

This artlcls I8 applicable to elected state officers, members of the Publie Utll- -

' Oomm , mewbers of the State Energy Hesourcos Consetvation and De-
lvt::pmt g::\luiun. membern of the _gnir Political Practices Conunimalon, m::hn;
bets of the Callfornin Coustnl Zonc Cotscrvation Commirslon, memsbers of

spervisom atd chie? adminisivative offlcers of counﬂemndiu&rsélaig
munagers, chief adminietrative officers snd members of clty tou s o
metnbors of cach of the six reglonal constal zone corservation cohin

to ceadidates for sy of these offlees ut atiy election.

§ 67801, Gandldates; atatement

o hin declurn-
didate for au offlee mpecifled fn Hoctlod RT200 shall e with
Uu??:?ef;::iiduy n stateaest disclosing hig im-cs:unmtu' wnd hils interests in reat

property.

§ 87202, Kfected, appsinied and heldovar stliclaly; etaiw:aunt

Bvery porson who In olected to un offlce =preifiod 1n Heetlon 8T200 shall, within
thirty daye after assuming such office, flie 2 statenient diselowing hin Investmests
und bis Interests in real nrogerty.  Every person who iy appoluted to nn office npedls
fied in Bection BT200 shal! filo auch & sintoment hot tess than ten doye petor to ns-
suming office. Persons who hold an oiflee mettioned in Boctfon 87200 on the of-

fective date of this article shail file ssch o statehient vithln thirty daym after the
effectiva dnte of thiz srticle,

0 37308, Annivataury 87 udstimption of oftton; stntement

Every porsoti who hoids ni offles speeitied i Heetlon 87200 sbali, within thicty
duys after encli nouivetsury of nsaviting office, fite a stetemont dizclosing bis Li-
vestments, his Interoats it real property nnd his tueome during the perled sinee the
previous stutement fiied under this section ot Nection BT202, The statement shall in-
clode any lnvestinents and interonts in tenl property held ut any thme during che pe-
;;l.:d covered by the statement, whether or net they sre stili hold at the time of i)

) 87204 Parscns laaving off'es; statament

Bvery person who leaves en office npecltied in Beetion 87200 shall, within thirty .

dayn safter foaving the office, fiic a statemeut dinvlosing his fuvestmerts, his {nter-
ety in real proporty, and his tneome durlng the pericd sinee the previous statoment
filed under Bectloms RT202 or 67203, The statemeist shall Inelude any itvestments

and Intercats i resl property held st any thne durtng the perled vovered by the
wtatement, whethet or not they nre still held st the time of Hling.

§ B7305. Anaiversacy of ssaumptisn of ofiloe; datermination

{u} For purposcs of determinitig the atinlvernaty of aseuming an office, the date l

oft which the term of office begun ty dectned the dats of amsuzilng office, whether
oF hiot the pereon holding the offtce actunlir usaumed the of*ios nn that dute,

} A person who coipletey n term: of an offlee rpevitlod in Bection BY200 and on
the antvs day beglns a term of the samo office ur nnother such offler of the e
Jurlsdiction is tiot deomed to_psxume offfee or lenve offlce, The day on which thy
new berin hoeitis shall be deatied wn antlversary of assitilng the office.

-



B 8706, investment or intérewt in vesl properly; sistement; sontunts

Whet an ftvestiment or an interest In real property Is teguired to be dlsciosed
umter this artlcle, the statement shell contaln:

(a) A stetewnent of the potdve of the investinent sz intorest

{b) The name of the busineas entity i1 which saeh ihvestuicut ks Beld, and o gen-
eral deserintion of the Lusiness potivity I which the buslness aitity 1s engaged ;

{e) The addresa of sther prectse locailont of the toel property |

{) A aintement whother the fair tarket valuc of the juvestmment of lbterest in
toal property exceeda ten thovsand dolinrs (81G,0000, and whethor it exceeds ogpe
hundred thousand dollars ($I00000;  This information noed not be provided with
reapect to an Interest In reat property which Iy used principally ss the residence of
the Hler: o

(g} Ip the came of an lovesiment which constitotes fifty percent or more of the
ownerahip intercsi {n a bLusiness eldity, disclonute of the (nvertments and interests
I reat property of the businoss eutity ;

it} In the case of o stntemont flled dnder Bections 87203 of 7204, i the juvest-
tnent or Intercat in roal property was purilally ar wholly acquirmt or dispused of
during the period couvered by the stntotueat, the date of acrquisitivn or disposal,

§ 81207, Inoeme; statemoni; sontents ,

(#) When lneome §s requited to be teporied wmder thle artlele, the statement
shull cotitnin, except am provided i * & *  wubsection ) 3 * %

(1) The name and nddross of ench woseee of Mcome tggregating two Biimdred
¢ ¢+ fifty doltars ($200} or more Ih value, o taentydlve dollars ($28) or
‘more In vatue 1 the ineome wrs a gitt, and n gencrat deseription of the husiness
" actlvity, it any, of vach sourec; -

(21 A xtatelnent whether the aggeegnte vnlue of fnpome from sueh souree wna
groater thinne one thousand dotlars (83,0000, nnd whether It wns greater than ten
thousnnd dollues ($16,000);

{31 A deseription of the cousideration, i sny, for which thoe iscome wee recelved;

w{#} In the case of » xIft, the amount and the date on which the gift wax re-
rod. ’ :

(b} When Income of & boxinoss entity, Incliding Income of s mole propietor-
ship, I¥ reguired to be eeportedt undet thin article, the statement shall contain:

t} The tatme, witdroms, sl 4 goneral desertption of the basisess activity of the
bitninean entity;

) In the case of n businoss entlty which ptovides legat oe brokeruge seevices,
the nrme of overy perssit who pitld feey to the busipess cutity If the filet's pro
ratn share of foes from puch porach wes squa! to or greater than one thovsgnd
doflera ($1,000): :

(3) In the cuse of p bosisess entity not covered Ly parageaph 12}, the name
of every person from * * * whom the business ontlty recelved payments
it the flos's pro ratn share of grows recelpta from such ferson was equai to or
greater thant ten thowssnd dollaes (3100000 durlng a celenday yoar,

ANPICLE 8. CONPLICT OF INTEREBT CODES

840,

§1800. Ageney; adoption and promulgation; cflect of violation,

#TA01. Formulatlon at deeontraiized levet; intra-department veview polley.

B1302, Regulred nirovisions.

BTH08. Proposed code; subminslon; upprovel: tlme, ‘

B304, Droposed code; fatlure to submit: action by reviewing bt_}lb’.

R7300. HBupetlor court: preparation and adoption of codle; other retief; partlea,

ATEOE. Amendmonts: chapged citetimatanices: court otder,

BTA0T. -Amendments; own tuitlative or petition; fulture to act; appea! to review.
ing body.

87208, Judlcinl veview,

RT300,  Approval and upholding code nnd amendments, .

BT310. Designated omployee: broad ov sntefinabic dutles; dlaciosyre.

BT911. foview and preparation of proposed coden; law goverting,

AT312,  Assigtunce in preparatian of codes; woulel provisions,

§ 87300, Ageney; sdoplion 1nd promuiyation; sitsct of viotation

aulgnte a Condlict of Tnterest Cotle pursuant to

the provistons of this arliele. A Contitel of Intecest Code phull hove the force of
few and eny violatton of i Contlict of Interent Codn by a dealgnated employee shall
e deetied & viobution nf this chapter. ;

...7-
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§ 07301, Furmciiatlay et desentrsilzed fevel;  dntraapartmont revisw; polley

It 1n the policy of thiy act that Confilet of Interest Codes shud!

Le tormubzted at
the moat decentrullsed jevel poesible, but without precioding intra-depuriniontal t:-
view, Any juecation of the level of a depactinent wiilch ahould be deemeid an “agency'’
for purposes of Beetlon BTS00 stall be resolved by the code reviewing body.

§ 87302, Raquired provislone 7
Hach Confitet of Intercat Code ehall contaln the faliowing provisions:
(8) Bpecific coumoratlon of the positions within the agefiy which lnvolve the

muking or participation in the making of decistons wileh may tovesceably bave a
matectal effeet on apy fingaclal ntevest; ’

() Regulrements that esch desigtsted ¢hployee flle annual stntetments disclosing
wportatie investmetts, lotereats io real property and ftoomie. The Contllet of In-
tarest Code shull xet forth for ench position or cetegory of ponitions enwperated
under stibsection (n) of thie section the specitic types of investmeats, interests In
res] property and Income which are reportoble aud the muaner of reporting earh
ltexs, An Investmett, Intercst In real propetty or incoine shalt be niade reportabie
by the Conflict of Interest Code If the busbicss entlty in which the {nvestmont s
held, the (ntetest in real property, or the incotte or sutrce of Income sy forescerbly
bo affocted moterlally by any declsiop made or particlpatad in by the Jeaignated
employes by virtne of his positton, The munuer of reportitig repottable Henw shell
be substantinily cquivalent to the tequitements of Article 2 of this etnpter. The
st statement flled under this epctica by & deshimated employee shail disclose any
repottable ltvestments gnd Interests (n reel proparty. Beatoments shall be flled hy
ouch destghated employee within thirty duass efter the eifuet!ve dote of the Cantlict
_ of Interest Code, 'Thereatter, hew clvil service denlgnnted employees shall file stato-

ments within ihlrty days ufter ussuming ofifee. Al other uew denlgnated employees

alinll file stntemonts not fess thou ten days before nssuming oftice or, | subject
to confirmation, ten dayy before being contirmen, unizes au eatiler sasumption of
affice In tequired by emergency clroumstanees. The provisions of the Confilet of

. Interest Code tdoptad under thls rtbscetion shall sot b spplicoble to any desig-
nated eniptoyee who is covered by Artlele 2 of this chnptet, '

(¢} Bpeeifle provislony settiug forth wny clreumstances under which deslgpated
eniployecs or cutegotien of deslienated employees miust disgualify themselves from
making or participating In the making of any declsion, Dlsgualification shall be
requlred by the Confitet of Intercat Code when the destgimied cmployes hasa o .
panelal tervat an defined S Nertlon 87183, which il ia reasunably turescesble mey
be affected materlully by the decislen, No dentgnnted emsployee shail be required
to disguailty Jimeel! with espoect to any matter whileh cotild not leghlly be acted
upon or deelded without hls participstion.

{ 87203, Preposed code; submisslon: approvet; Yime

No conflict of Interest code shnfl be offective unttl it kv been npproved by ihe
code-toviewlug body., Each agency shall submit n profispid confilot of ‘nterest
eode to the code-reviewing bady by the demdine etublizhed for the ugeaey Dy the
code-teviewing body, The deadline fot sy agescy in existonee oz April 1,
1075, shall uot be cacller than Apidl 1, 1078, The deadiine for sny ugeney not In
pristepce on Aprll 1, * * # 1070, aball Lo six months ufter it comes Into

existence. Within D0 dayn ufter tecelving the proposed code of recelving suy
proposed smendments or vevislons. the code-reviewing body shail:

(n) Approve thoe proposed tocs as submitted ;
{} Hevise the proposed code and approve It ne revised; or

(e} Rotien the proposed code in the ugeney for tevision and restibmlaafon withln
60 dayx. Tho code-poviowing body shail elther npprove e tovised code o revise
It and approve 1t When 4 proposed venfliet of fuberest code or awendnient i
approved by the code-reviewing hody, 1t shall be deemed wdoplod and shall be
promulgnted by the ageticy.

) 87304, Pratiossd ovds; fatlors fo submit; action by reviswisg hody

$f any ageiicy frilx to subtalt 1 projused Conflict of Interest Coile or mnesdinents
withits tho time Waa'te nrescribod pirsuant eo Socilons BT30S or XT400, the rode re-
viewitg body may lvsue sny approprinte order directed Lo the sgebhey or tnke any
?lt;ge;*!:ymwrlate nethon, Incluing thie adoptlon of a Confilet of Intereat Code for.
agency. '

.’. . ?__J



§ 87805, Gupsrlor court GroperEtan wnd adontiay of fedu; nther rollet; prties

12 aftor six wonthn following the Aesdline for subeniaslon nf the pm;:osed Cuontllet
of trterest Code to the code reviowing hody be ContHet of {nterest Cotde hns 1.10!‘31'1
adopted vul promulgated, the gpRrier Ganth may, i ooen actlon tilod by the ugnnc_v,"
the pode reviewing bedy, any olficer, vipioye, wemher ot mlisultrant‘ ut the nget:;-;t
or any yostdent of the Jurlsdiction, prepare o Contliet of Titerest Cede aid ?1 ;;
1ta adoption by the ngeacy o giant auy othey approprinie telief The ageficy 4
the code reviewing body sinll be parties tn nity wetion fited prermant to thls neetion,

87305 Ameadmants; ohanged ofecumsianses; sauet order

Every ngency shef! amend ite Confliet of Littereal Code, sithioet ta tha provislons
of Beetion 87304, when change {8 necessitated hy changod ofrenmalances, jncludiog
tho crention of new nouiilons which moat b dediprunied pursiant fo Sectlon BT302)
and relevant ehtanges h the dutles naslpned to exinting poslitotia.  Proposnls for
amendments ov revisions shall be snbmitted to the code reviewlng boedy within ninety
days alter the changed elromtstanecs pecessdrating thie mnendments Tuve ‘Decome
apparent,  If after nloc menths follnwlng tic ocenrronce of sich changes the Con-
Rict of tuterest Code has not been amended or revised, the stiperior pourt mey 1ssue
any. appropriste order in nn aethon broueht under the proecdutea set forth In Bec-
tion ATH0S. ) )

0 87307, Amendmanta; ewn {nitlzilve or petltion; failure to aet; appsal to re-
_ wiawing kody S

An agoney mnr at why toe anend e Condlics of Interest Codv. subject to the
provistons of Nocotion RTA0, elther gpon 16 awn Mltbntive ne i response te o petl-
tlon submitted by an officer, employee, Demler or cnputtlbant of tlie Ageney, oF &
residont of the Jurlvdictton, 11 the ngotiey Tally fo net vpon wigeh o petition within
fliety dngs, the petiton <lail Ge decmed dealed. Within thilety days ufter the denial
of 0 petition, the petliioner may wigend to e code reviewing tndy, The code revipw-
Ing body shull either distniss the nppeal or skt an approprlate oeder to the ngeney
within ninety days.

§ 87308, Judicia} raview

Judlelnt review of any action of 6 coile reviewing body nnder this chapter tay
be sought by the apchey, by an offleer, cipdoyes, memher or conaeltant of the
ageniey, or by g reatdent of the jurisdlietion.

) 67308, Appreval and uphelding code end mmendments

No Conflict of Interest Code or emendment shall be approved by the code review-
Ing boidy or apheld by o court ! it: .

(1) Falls te provide peasonnble nsautance thnt all foreseeabls potential condliet
of Interest gituaclons wiit be Heclosed or preveuted ;

it} Fally to provide to ench affected person n clear nid specific statement of his
duties vtder the Cote; or : '

(e} Falls to sdeqnutely ditferestlale Letween dealgnaled employees with different
powprs and responsibliliiies,

¥ 87310, Destpneied smplayes; broad or andefinable dutles; discterure

If the dutica of u Juslgnated employee are so bread of imdefingbie that the re-

quirements of Heetlon BT300 cannot Dee compiicd with, the Confllet of intereat Code

phedl reqquire the desigoatod ciployee (o comply with the ¥
o2 ity chatiot ¥ ply h the respuiretrenta of Article 2

¢ 07311, Review and prepersilon &§ propesed codes; luw governing

The review of proposed Coniliet of Interest Coder by the Commisslon snd by the
Attorney Ceneral and the preperation of proposed Confliet of tutercet Codes by
state ageneies shall be subleet to the Administrative Procedure Act. The review nod
prepatation of Contilet of Interest Codva Ly loci] government ogencies shall be
enrriod out under procodures which guarsntee to offleers, employecs, tnebers, abd
eorsuliants of the ageney amd to restdents of the jurlsdiction adequale notlce nnd &
tait opportuplly to prosent thelr viewa.

...9._



§ 87312.  Asslatance In prepstctlon of codes; modsl provisiens

The Commisslon elinil, upoh roquest, provide technical assistonee to agencles in
the preparatlon of Conflict of interest Codes. Buch ssslstance may include the -
prepacation of mmdel provislons for varlous types of ngencles, Nothing in thia soc-
tlon shall telieve cach ngency of the vesponsibility for sdopting a Conflict of In-
tercat Code approprinte to Lts individual ¢lecinmstonces.

. CHAPTER [I. ENFORCEMENT

Ber. .

1000, Violtlons: misdepicanor; tines; limitatlons, |

£1001. Oriminal and clvll penaltles and remedles; attorney geoeral and distriet
attorneys; clvil prosecutor,

91002, Bffect of conviction on esndidney; exception: nolo contendere; felony.

01003, lujuncticn; conflicts of tutereat,

$1003.5 Conflicts of Interest ; discipline.

81004, Repotting requircments; viointlons; civil lisbitity, !

61005, Contributlon; gift or expenditure, maklhg or recelving an violation; eco-
nomie beneflt of destgnoted employee; elvil Habllity.

§3008. Joint and several llability for violation.

ST, Civll netlons; request to clvil prosecutor to commence actlon; procedure,

1008, Judgment on the merdts; precedeuce; dlamissal,

P100D. Ainount af Hability; serfouvsneas of violatlon xnd degree of calpabllity, dis-
position of recovery, :

91010, Campalgy disciosure violatlons; time of reguest to coivll prosecutor.

B1031. Limitations, ’

#1012, Comts; attorney fees; bond.

91018, late Hbng of stetemecnt or report; fees; penalties; deposit of funds re-
cetvied [New).

81014, Applicability of other staie jnws.

3

§ 91000, Vislations: misdemesner; flnes; Limitations

(n} Any person who knowingly ar willfully violntes nuy provieion of this title is
gulity of o wlmicimernor,

(1) In addition to other penialties provided by Inw, a flue of up to the greater of
ten thonsand dollars {$16,08)3 or three thves the minount the person falled to report
properly or unlawtully contributed, expended, gave ar tecelved mny be lmposed upon
couviction for ench vielntion. '

{¢) I'rosecution for vieintion of thls thile must be commenced within two yeara
after the date ort whiel: the violation securscd.

§ 81001, Criminal and clvil penalttes and remedles; attorney yoneral snd oistrict
atlornays; clvil presscutor

tu) The Attorncy Ueneral ix responalble for enforelng the erfruinal provislous of
this title with respect to =tate wgencies, obbyists onl stare slectlons,  The elry
aml distriet attorneya of oy ity or ceunly in which o violatlot oecure hnve cohie
enrrent powers and resporesibilicion with the Attovasy deneeal,

(b) The civil proseculor ty primacity responslbls fur enforcement of the elyil pon-
alttes wnd remedles of this e, The eivli prosecutor Ly the Comininslon with e
spect to the state or uny state agency, the city nttorncy with rexpect to A clty or
eity agency, and the district nttorgey with respeet to any sther ngency. The eivil
prosecutor may bring sny civil setion under thin titie which coutd e brought by
it vober or resldent of the Jurlsilletion,

§ D002, Eftect of conviction on candidaoy; exception; nofo contsnders; falosy

Ko nerantt eonrvicted of g mbsdemeannve nndet thiy titde shadl be v condklste for
any e¢leetlve office or net ns a lobbylat Ffor o perled of Tour yenrs following the date
of the conviction upless the court at the time of sentencing speciCically delorinines
that this provislon shall not be upplecbie. A plen of selo eonterdere shall be deom-
ed & convletion for purposes of this seetiulr, Aty perwen violating thila section In
gulliy of n felony.

_ -



§ 81003, Injunctlon; cenftlots of Intsrast et ot to engotn
/ raoty residing In the furlediction may ste Doe injunctive mollof to e
m{ﬂa;tl;:i 3: :o colnpel romplanse with the provislons of thiv ttle, The eourt may
It its discrotion regutee the plalnti?t to e & complaint with the Commirsiot pr-!tor
to meking tinjutictive relict. The contt itiny sward {o a pl.:l!ntlfl' or defendent wio
provalls hix costs of itlgntion, Inctuding resnonnile pttorney's foos, ,

(b} Upon » prellminaey showlng in an netion brought by o peraon reslding In
the jurisdiction that 2 viclatien of Articie 1 of Chupter T of thia title or off & dls-
gualifieatlon provision of a Conflict of Interost Cide bus peeureed, the coutt thay
restrofit the exccution of nny offielul action In telutlon 10 which much & vielution
vecurred, pendlng tinal adiodiestion. 1€ §t ta witimutely determined Lthat a violatlon
has occurred amd thot the offfcin! nctlon mixhit mot otherwise have boen taken or
upproved, the court may set the tfieinl actlon nalde as vold. The officelnl setiors
covered by thiln subsection tnclade bab are ot linited to orders, permita, rosolutlons
shd conteacts, Lut do oot Include the ehactment of any stote leglslutlon, In con-

- ahdering the grantiag of preitminary or petmnanent relier undee ¢hls subsoetion, the
court shall necord due welght to any lnjury that may be suttered by Innocent per-
sons relylng on the officlo} action. . :

§ PHOG38 Confllsta of Interest; dleclptineg

Any person who violates n provision of Atticle 2 nr 3.0f Chapter 7 i rubjost to
discipline by bls ngency, Ineluding dlsmlssnl, conslstent with any appiivable elvi)
servlee or other persotmnd tuws, reguintions ategd procedures,

§ BI004.  Ruporling requirements; violetions; alvll liabiHity

Any person who intentionnity or neglizently violntes any of the reporting re-
yuirements of this et shiall be luble Iy o civil nctlun Lrought by the clvil prosoey.
tor ot by a persen residing within tie Jurlsdietioti for nn antount tiok miore than the
nniount of vitlue not propcrly reportoed,

§ 91003, Contributlon, ilft or expshditurs, making or revelving gy violation; esq.
_ nomic benetit of designated eniployes: clvil Habllity

{n) Auy persont who muakes or reeclves n o coriributlon, gift or exponditore I vig.
lution of Hestion 843011, w4304, RO, SBNIE or B, or muakes an expuitditure [y
tlolatlon of Chepter & 13 lable In a elvll getlos brouglt by (e elvil proseentor op
by & pereon residiog within the Jurlsdictlon for an amount up to flve huodped
dotlars ($300) or three timen the amoust of the unlawtul contrlbution, gty or £x-
penditure, whichever is greater,

(b} Any denignnted employee who rulizes an cconomie bedellt as o resiit of a
viotation of o dirquinlification provision of m Conftlet of Intereat Code ts llable 1n
& civll actlon bronght by the elvit brorecutor or by & petsor residing within the
Jurindietion for wi: amonnt up Lo theeo times the volue of the benetlt,

1 91006, Joint and vevural llabiiity for violatlon

H two or more persans arve respounlble fop

und severatly loble, any violatlon, they whall be jomtly

§ 91007, Civil mctlons; reguest {0 vivli prosscutor {s comtmance aeilon; procadire

Any person, before fillng u elvll nction pursiont ta Seetlons DI04 aix] B1005,
must firat file with the elvil prosecutor o written request Por the civll prosecutor to
cobtmelee the actlon. The request whait Inciude & stntement of the Erounds for be.
lering n cause of action oxlsts, The elvil prosecutor skall responid within forty days
aftes recelpt of the request, Indicating wlmtl:erl he intenrds to flie & etvil action.
It the elvll prosecutor ndlentes In the afflrmative, amd filoe wult withln forty days
therealter, no other netion iy be brought unless the geton brought by the vivil
prosecutor Is dlamissed without prejudice ng provided for {n Section B1008.



¢ 94008, Sudgment an the maris; procadonec; dismiseal

Not mote than one judgment on-the inetits with respect to any violutlon may be
obtatned under Bections BI004 mnd D003, Actlons brought for the same vielstlon
ar vistntions shall hiave prevedence for purposts ot trip} in order of the time filed.
Buch actlons shall be dismissed obes judgment has been entered or a gettlemeat ap-

by the court in a previously filed actlon, The court tidy dismiss n pending
artion without prejudice to Auy other actlon #or fallure of the plaintt?f to proceed
diligently and In good falth. The actlon may be eo dlamlesed on tiotlon of the
elvil prosecutor ve any piaintift 16 sn netion based on the snme violatfon.

§ 9t008. Ameunt of {iabitiy; verfousnets of vigiation snd degras of outpablitty;
dlaposition 8§ recovery :

fu determinitig the amount of linbiitty under Beetlons p1004 or 91005, the eourt’
may take {nto aceount the meriousness of ihe vielgtion nid the degree of culpability
of the defendant. 1f o judgment is entered ngatnst the defendaut or defendanta in
an sctlon brought under Hection p1004 ur §1003, the plaintitf ghall receive flfty
pereent of the amnount recovered, The retsaitlng Lifty percent shall be deposited In
the Genernd Fund of the sate. 11 an astlon brought by the eivil prosecuter, the en-
tire mmownt recovered sttt be paid to the genersl fund or treasury of the jutle-
dletion.

§ piolo. Gampalgn disclosurs vioiations; time of regiest to cmgruuutcr

No request to the elvil prosecutor parnusnt to Seetion 41087 shatl be made or flled
iz econnection with o report or gtutomment vesquited by Chapter 4 of this title untit
the time when an audit and uveetigation could be Llegun gnder _Heggi_au 99(}02(]:]. _

1 G101L. Limitations -

No avlot shall bo filed undet Socttons 91004 or K5 fnore than two years aftet
the fitst day on which o request to the clvit prosecutor conld b fited.

§ 9102, Cosls; atioeney faan; Gand

The couct wmay nword to platutit? or dvfendont othier than an ngency, who

previlly ba uny actlon suthorized by this {Hie his costs of Ntlgntlon, Including rea-

~ sotinble. attorney's fecw, On iotign of sty party, n court sliall require o privaie

plaintiff to post & bunid It i cessohsdie Bmonut At nny stoge of the 1Kkigntioh to
guaranies pryfent of coata.

# 83 Lmtai ﬂ:ill‘lﬂ of atatemeni or report; fass; pennttles; depusil of funds ¢e-
oeive

ta} I8 any person flles * * % &E original statement or report, * e

nfter agy dondiine Imposed by tilm aet he shail, o addition to any oiher penal-
tes or temedics cstablishied by this net, be Habie +. 8 ¢ jn the wmount of ten

dollars (8100 per day afior the deadline until the stiteient of report i flled,

to tiee ofticer with wheait the statement or report Iy, reqiltrd to be Plied. LInhtIit?

seed not be mtnrst'_ﬁ by the fillng officer i on an imprrtlal lasls he detormines

that the lute fllug was nol Willtul aaed that enforcement of the linkiiity will ned -
Turthol the porposes of the sct, execpt that uo Tlabiity shall be walved i1 & Btute.

ﬂut pr teport 1a not filed within five tilya after the fiting officer hns sent mpe- ’
ific wrliten notice of The filing requirement. B

() it any person fllos & copy of A utaterent or rt-pnrt. sfier ony doadline line
posed by this set, he rhall, i mldl_unu tu nny olhir penalties or roltedlon eatab-
N Tisbail by this chapter, be Hable In {he mnohnt of ton WoRnER (3107 per day, starting

Ay S
five duys after the officer his selit wprciile notive of the filing roquirement nnd un-
tiT the stntement lx flec.

- /_‘_37_ -



(e) The officer shull depostt eny tusds recelved nmdor this sectlon (nte the gen-
etal fund of the jorisdictlon ¢f which he i an offlees,  Nuo lablifty under this

rection shall exeevd ilie comolative antonnt stated {n the Inte siateinent or report,
or one hutidred dotlars (31001 whichever Is grontes.

I 6I014. Applicebiily of sther sinta Inwe

Nothing In this chapter shull oxempt any person from appliealde provisions of
ahy other lawn of thiz stutn.
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APPENRDIX 2

[SELECTED PROVISIONS FROM REGULATIONS OF THE
FAIR POLITICAL PRACTICES COMMISSION]

Cal. Admin. Code § 18700 et seq.

18700
18700 amendment
18701
18703
18704
18727
18728

18740
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FACE SHEET
FOR FILING ADMINISTRATIVE REGULATIONS
WITH THE SE(:_I}E"I'A]!\’ " STATE
( Purguant 10 Governutent Code Scection 11380.1)

RECEWED FOR FrLio
REN T lagg
(fice of Administrative Hearings

EMAORSED
ApPauvit tOR HUNG
(Giwr. Codu 11280.3)

. AUG20 1976
Okfice of Administrative $oarinss

O HOT WRITE IN THi3 SPACE

CCTY below is hereby certified-to he a true
snd eorrect copy of regulalions adopted, or
¢ amended, or an order of repeal by:

_ { Agency) 1
Date ol adoption, amendment. or repeal:

CAugust L, ¥@7ﬁ

\
IJ N ?/‘—7 - — -
“}':f &M(«{L{/ )”/ /if'm*f??{»,j:t..._

Chalrman
{ Title)

FAIR POLITICAL" PRACTICES COMMISSION

ENDORSED
FILED

b ihe office of the Sauetery of Stale
ol the Stule cf Colllerig

AUC.: 01376
”

A3 ook (P M
- PUOCH Fohg Ly Sc!.‘l!l.'lrr of 5.

DO NOT WRITE IN THIS SPACE

Code,

Title 2, Div. 3, Part 1, Ch. 4.5)

FAIR POLITICAL PRACTICES COMMISSION

After proceedinas had in accordance with the provi-

as follows:

Repeal 2 Cal. adm. Code Section 18700.

- 18700,

Chapter 7; Articvle 1:

Add 2 Cal. Adm. Code Section 18700.

Conflicts of Llhtorest;

Using HMis Official Position to Tnfluence a Governmental

DO NOT WRITE IN THIS SPACE

Decision

{87100)

tieeneral

EMERGENCY ORDER AMENDING RECULATIONS OF THE

()

sions of the Aaministrative Procedurce Act (Govoernment Code

iand pursuant & the authority

vested by Section 83112 of the Government Codo, ?nd to imple-

ment, interpret or make specific Scction 87100 of the Government

Code, the Fair Political Practices Commission hereby amends its
— s

regulation in Division VI, Title 2, California Administrative

Prohibition

Public Official Making, Participating in Making, or

)

The provisions herein detine torms as used in Chapter
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FOR FILING ADMINSTRAYIVE REGULATIONS
WITH THE SECRETARY OF STATE

(Purestint 1o Governmenl Cods bection 17380.11

r
i

|
7 of the Political Reform Act of 1974, as amended, Government

{

Code Sectlions 87100~-87312. 1

(a) "Public official at aﬁy lcvel of state or local

{
government” means every natural pepson who is a member, officer,

employee or consultant of a state ¢or local government agency.

5
(1) "Member" shall include, but not be limited

to, salaried or unsalariedimembcrs of boards or com-
missions with decision-making authority. A board or
commiasionrpossesses deecision-making authority whenever:
(A) 1t may make a final governmental decision;
(B) It may compel a qovernmenﬁal_decisioq by
any agencyi
(C) Its action, recommendation, or considera-
tion is a legal prerequisite to a final governmental
decision; or
(D} It makes substantive recommendations
. which are, and over an extcnded period of time
have been, regularly approved without significant
amendment or modification by another public
official or govermmental agency. v
{2} “"Consultant" shall include any natural person
who provides, under contract, information, advice, l
recommendation or counsel to a state or local govern-
ment aguney, provided, however, that "consultant”

shall not include a person who:

!
K
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WITH THE SECRETARY OF STATE

{Purswant tp Government Code Sectionr 113801}

(M) Conducts rescarch and arrives at oo -
sions with respect te his or her rendition of
information, advice, recommendation or counscl
independent of the control and direction of the
agency or of any agency ofijial, other than norma
contract monitoring; and

{B) Possesses no authority with respect t»
any agency decision beyond the rendition of infor-
mation, advice, rccommendation or counsel.

(b} A public official "makes a qovernmental decision,”
except as provided in subsection {d} of this section, when he
or she, acting witﬁin the authority of his or her office:s

| D

{1) Votes on a matter;

(2) Appoints a4 person;

{3) Obligates or commits hi1s or her agency to any
course of action;

(4) Enters into any contractual agreement on
behalf of his or hor agency;

{5) Determines not to act, within thoe meening of
sub=-paragraphs (1), (2}, (3) or {4}, unlecss such (e -
mination is made because of his or her financial intcre
When the determination not to act occurs because of his
or her financial interest, the official's determination
must be accompanied by disclosurce of the financial
'interesi, made part of the agency's official record or N

_—
made in writing to the official's supervisor, appointity
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WVWNTENUATION SHIRT .
FOR’ FILING ADMINSTRATIVE REGULATIONS
~ WITH THE SECRETARY OF STATE

1Pursuant to Gavarnment Code Section 113801}

M

power or any othpr ppfson spu@1r1od in a conflict of

%n;erest code adoptud pursuant to Govurﬁﬁunt Code

Section 87300. |

{c} A public official or desiqnatedieﬁployee "partici-
pates in the making of a gOVErnmuntal dec151on when, acting
within the authorlty of hls or he p051*10n, he or she:

.(l}’:Hegotlates, wlthout SLgnlflcant substantive
review, with é governmental enﬁity or p;i#ate person
regarding the decision, or .

{2) Adv1ses or makes racommendat1ons to the

LA ol P
N RS

N decision-maker,lelthcr dlrectly or w;thout zgnlflcant
intervening substantive rEV1ow, by | o
~ (A} Conducting research or making any
inv#sfiqation which rpquires the pxprcise of
judgment on the part of thn orf1c1a1 or designated
‘employep and the PUrposey of which is to influence
the derlslon, or |
{B] Prcparlng 0o prﬂ cnt;nq any report,
analysis or opanon, nra11v or in w;itinq; which
requires thp creraise of judqmunt on the part of
the official or des agnatod melnyno and the pur-
pose of which is to 1nf1u0nup thp dec1s1on
(d} Making or partlcxpatlng in the making of a govern-
menta; decision 5@&11 not inciﬁdc:
(1) Actionsrof public officials which are solely

minist=arial, secretarial, manual or clevical;




WITH THE SICRETARY OF SYATE

(Pursusni to Governmanl Code Sectiun 1138011

(2) Appearances by a public otficial as a renber
of the yeneral public before an agency in the course
of its prescribed governmental function to represent
himself or hersell on matters related solely to his or
her personal interests; or
{3} Actions by public uvfficials, émﬁloyens. or
employec represenhtatives relating to their compensat - .
or the terms or conditions of their employment or
contracl. |
{e) "“In any way attempting to use his or her official
position to influence a governmental decision” shall include
furthering or attempting to affect in any mannuf any decisioh.
{1} Within or beforc¢ his or her aguncy; Or
(2} Eefore any agency which is appuinted by or
subject to the budgetary control of his or her agency.
(£) "1n any way attempting to use his or her official
position to influence a governmental decision” shall not includt
- {1} Appcarances by a public officinl as a membar
of the general public before an agency in the coursc of
its preacribed governmental Function to represent him-
self or herself on matters rclated solelvy to hig of her
personal interest; .
(2} Actions by public nfficials, uvmployees or
employcu representatives relating to their compenhisation

or the terms or conditiouns of their employment or

contract.

)

()
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ueswmma v JTERED

FOR FILING ADMINSTRATIVE REIGULATIONS
WITH THE SECRETARY OF STATE

{Pursyont ta Covernman Cods Section YI3BQ.1)

—— ——

FINDING OF EMLCRGENCY

The Fair Political Practices Commission finds that an
emergency exists and thét the foreqoinq‘requlation is necoes-
sary for the immediate preservation of the public peace, health
and safety or general welfare. A statement of the facts consti

tuting such emergency is:

STATEMENT pF FACTS
Numerous agencies are in the process of drafting and
adopting their conflict of interest codes and in order to permi
this prdcess to continue, it is necessary to amend this sectio

on an emergency basis.

Rk Kk Kk k h k k A %k
This regﬁldtion will not create any new or increased
costs to local government pursuant to Section 2231 of the

Revenue and Taxation Code.



9/8/76 - . .
NOTICE OF.IMPORTANT REGULATION AMENDMENTS

1, As indicated in the cover memorandum to these materials,

2 Cal. Adm. Code §18700(c), defining ﬂparticipating in the making
of a qovernmental'decision", has been amended. The revised
regulation section is attached. . It is intended to have the .effcct
- of removing from the scopé of coverage of a Conflict of Interest
Code those employees who are on the periphery of the decision-
making process.

2. The Fair Political Prartices Commission amended 2 Cal.

Adm. Code Sect1on lB?On(a}(ll{B}, deletpd suheectlon{a}{lltcl,
and renumbered subsectlon fa) {1} (D) to (a){li(C) as noted be1ow

. These Regulatlon amendments will result in ellmlnatlng from the
prohibitions of Government Code Section 87100 and the coverage of
conflict of Interest Codes many persons formerly:covered pﬁrsuant

to the Commission's Regulations.

Chapter 7: Conflicts of Interest

18700. Public Official Making, Participating in Making, or Using

His Official Position to Influence a Governmental
Decision (87100}).

The provisions herein define terms as used in Chapter 7 of
the Political Reform Act of 1974, as amended, Government nge
Sections B7100-87312.

{a) “public official at any level of state or local
government"” means every natural person who is a member, officer,

employee or consultant of a state or local government agency.

()

—

Ry
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Page Two
Regulation Amendments

(1) “Member" shall include, but not be limited to.

- = galaried or unsalaried members of boards or commissions

" with decisidn—making authority. A board or commission
posaeases der151on—mak1ng authorlty whenever-
(A} It may make a final governmental d901510n.
(B} It may compel a governmentql decision by & %

mysmeys or it may prevent a governmental decision

either by reason of an exclusive power to initiate

the decision or by reason of a veto which may not be

overridden; or

7 +e+~-its—uctianf—recehméﬁdationf-éficensideretieb

$s~a iega}-prerequtszte tema-ftnai governmentai

?

dee:stenr-er

{B} {C) It makes aubstantlve recommendatlon0
whlch are, and over an extended perlod ot time have
beem ragularly approved w1thout 51gn1f1cant amendment

or modlflcatxon by another public off1c1al or

governmental agency. N - L
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: IOn VILING ADMVGNISTRATIVE REGULATIONG
* WL THE sECRETALY OF STATE
(Vurais L Covcrnment Colte Setion 215%01)
Copy below is hereby cert'fad to be a true
and correct copy of 1egut dious adopled, or
amended, or an’ order of repaal Ly:

{Ageusy)
- Date of adnption, ainend:aut, or repeal:
Lyl -
Janunry 7, 1976

~+ By: . L. e
Execulkive Director

ORDER ADOPTING REGULATIONS OF THE

PAIR POLITICAL PRACTICES COMMISSION

after procaedings had in accordance with

FATIZ POLTIICAL PRACTICHS COMMHISHTON

WIS Gt

e A e = i T A R tp— 1 ———— - ——

wiNJORSED
CEiTED
‘N 153 ofer ol riy Secr ey ol Late !

of 122 Sexve gl Coarein |

JAN22 1975
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DO MOT WRITEZ {4 THIS GPAC!

the

provisions of the Administrative Procedure Act (Government

code Title 2, Div. 3, Part 1, Ch. 4.5) and pursuant to the
authority vested by Section 83112 of the Government Code, %
and to implement, interpret or maXe specific Section 87103

of the Government Code, the Fair Political Practices Commis—

sion hereby adopts its regulation in pivision VI, Title 2,

California Administrative code, as follows:

Chapter 7, Article 1: conflicts of Interest; General Prohibition

18702. Material Financial Effect {B7103)

(a)} The financial effect cf a governmental decision

on a financial interest of a public official is
at the time the official makes, participates in
attempts to use his or her official position to

the making of the decision, in light of all the

>,

material if,
making or
influence

circumstances :)
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) ‘ CONTIRDATION SHEEY
FOR MLING ADMINSTRATIVE REGULATIONS
WITH THE SICRETARY OF STATE
{Putsvan 1o Government Code Section 11380.1)
-
and f&éts known at the time of the decision, the official
knows or has reason to know that the existence of the
'financial interest might interfere with the official's
performance of his or her duties in an impartial manner
ffee from Sias. |
| {S) In determining the existence of a material effect
uﬁuﬁ a financial interest, consideratiqp should be given, but
not be limited to, an analysis of the following factors:
{1) In the case of a business entity in which
the public official has a direct or indirect invest- |
) o ment wdrth'more than one thousand dollars (§1,000), or
{: § "in the case of a public official who is a director,f
E officer, partner, trustee, employee, or holds any
!E position of management in a business entity:
E (A) Whether the effect of the decision will
8 be to increase or decrease the annualized groés
revenue of the business entity by one percent
or more or the annual net income of the business
entity by .5 percent or more;

{B) Whether the effect of the decision will
be to increase or decrease the asse'ts or liabili-
ties of the business entity by $50,000 ot more,
or by .5 percent 6f its currefit assets or liabili-
ties, whichever 1is less.

- M

{2) 1In the case of any real property in which

the public official has a direct or indirect interést
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CONTINUALIUN artk)
FOR FILING ADMINSTRATIVE TEGULATIONS
- WHIH THE- s:cnrnr OF STAYE

{Pursuani lo Gourmmnt Codi Section 11380.1)

DO NOT WRITE IN THIES SPFACE

worth more than one thousand dollars {($1,000):
(A) Whether the effect of the decision will
. be to increase the income-producing pﬁtgntial
" of the real property by $100 or five percent
.per month, whichever is less;
{B) Whether the effect of the dec151on will
be to increase the fair market value of the real
. property by $1,000 or more or by TS peggent,iwhich-
. ever is greater. o
(3) In the case of a source of income of a public
official as defined in Government Code Section 87103({c):
(A} The decision will affect the source of
of income in the manner described in subsectién [b)(:)
above; |
~(B) Whether‘the,governmentalydecision will
directly affect the amount of income to be received
by the official;
{C). Whether there is a nexus between the
governmental decision and the purpose for which
the official receives income.
The specific dollar or percentage amounts set forth
above do not constitute either absclute maximum or minimum

levels, but are merely intended to provide guidance and should

be considered along with other relevant factors in determining

- 3_ JN19-180 .70 AnM Sy oi
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whether a financial interest may interfere with
the official's exercise of his or her duties in
rendering a decision.

| (c) Subsection {a) of this section notwithstanding,
the making or part101patlon in the making of a governmental
decision by a contract consultant or by a person retalned
to provide information, advice, recommendation or counsel
has no material financial effect on a business entity or
source of ihcome in which such consultant or person re-
tained is an officer, employee, sole proprietor or partner,
if the only financial effects of the decision are the
modification, perpetuation or renewal of the contracﬁual |
or retainer agreement and/or the opportunity to'bid :

competitively on a project or contract.

k & * % &k x * K

This regulation will not create any new or
increased costs to local government pursuant to Section

2231 of the Revenue and Taxation Code.

i

r

-t} - [E TR ]

e hep



BARFEY BT RIS SU A T0aa b Jaib 44 P 3y ahb AT ik e . 1
WITIHL THE SECRUTARY OF STATE | '
{ Pursuant 10 Guverniment Code Section 11350.1)
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o e TR February 3, 1976

& 1;rL ’E;tl p;g;Z/ I A cdze oy ?*\E
g By: , Lrtwﬁa . S L

Copy below is herchy certified to be a true
and correct copy of reculations adopted, or D
amended, or an orcer of repeal by:

T bl AT

FAIR POLITICAL PRACTICES COMISSION FILED
_ {Agency) ' _
SAE | Date of adoption, amendment, or repeal: ' : S

e .FEB. 20, 1976,

- . S ——

' ;
Attt ‘.-, ......

T

Chalrman :
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| provisions of the Administrative Procedure Act (Government :> |

' Code Title 2, Div. 3, Part 1, Ch. 4.5) and pursuant to thé

ORDER ADOPTING REGULATIONS OF THE
FAIR POLITICAL PRACTICES COMMISSION

After proceedings had in accordance with the

authority vested by Section 83112 of the Gdﬁernment Code,’
and to imﬁlement, interpret or make specific Section 87103
of the Covernment Code, the Fair Political Practices Cormis-
sion hereby adopts its regulation in Division VI, Title 2,
California Administrative Code, as follows: |

Adopt. Section 18703:
Chapter 7; Article 1: Conflicts of Interest; General Prohibition

18703. Effect on the Public Gene*ally (B87103)

A material financial effect of a governmental dec1qion
on an official's interests, as described in Government Code
Section 87103(a) through (d), is distinguishable from its
effect on the public generally unless the decision will ':)

affect the official's intcrest in substantially the same
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manner as it will affect all members of the public or a
significant segment of ﬁhe public. Except as provided
herein, an industry, trade or ﬁrofession'does not consti-
tute a sighifigant‘éégment'of the general public. -,

(a) In the case of an elected state officer, an

“industry, trade or-profession constitutes a significant

segment of the publiec generally.

(b) In the case of any other elected officiai, an
industry, trade or profession of wﬁiéh that officigl is a
member may consti;ute a sipgnificant segment of the publi;
generally if that %ndustry. trade or profession+is¥a ‘
predominant industry, trade or professidn in the-offigiaifs
jurisdiction or in the district representedlby‘the:officiél..

. fd} An industry, trade or profession corstitutes a
significant segment of the public if the statute,‘ordinanbe
or other provision of law which cfeates or authorizes the
the creation of the official's agency or office contains a
finding and declaration, including an express reference to
Section 87103 of the Government Code, to the following effect:

The.Legislature [or other authority] declares
that the iﬁdividual[s] appointed to the office

of : is fare] intended

to represent the further the interest of the

[specified industry, trade or profession], and
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that such representation and furtherance

will ultimately serve the public interest.

Accordingly, the Legislature [or other

authority) finds that for purposes of

persons who hold such office the [specified

industry, trade or proféssioq] is tantamount

to and constitutes the public generally

within the meaning of Section 87103 of the

Government Code.

(d) Through January 1, 1979, an industry, trade or

profession constitutes a significant segment of the public
i1f the statufe, ordinance or other provision of law which :)

creates or authorizes the creation of the official's agency

* contains a requirement or express authorization that members

of that industry, trade or profession hold ouch offlce Afrer
January 1 1979, in the absence of an express fﬂndlng and
declaration of the type described in Paragraph (c) of this
section, such an industry, trade or profession constitutes

a significaﬁt segment of the public generally only if such

a finding and declaration is implicit, taking into account

the language of the statute, ordinance or other provision

of law creating or authorizing the creation of the agency,

the nature and purposes of the program, any applicable

legislative history, and any other relevant circumstance. ‘:)

-
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= RPCEIVED FOR FILING
C v e Copy below is hereby certified to be a true
o b and ﬁ?T;CtCDPy Uﬁrcguhﬁhnu;adupted,or
_ amended, or an order of repeal by:
Offioe OF Aiimtitstriit ez Soarino. B
. ’ farae., FAIR POLITICAI, PRACTICES COMMISSION N LS.
ENDORSED Dale of adoption, amnendment, or repeal: o SEes bl
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ORDER ADOPTING EMERGENCY REGULATION QOF THE
FAIR POLITICAL PRACTICES COMMISSION
- After proceedings had in accordance with the.
~ provisions of the Administrative Procedure Act (Goverhment

Code Title 2, Div. 3, Part 1, Ch. 4.5) an&.pd'rsuant to the
authority vestoed by Section 83112 of the Government Code, and
to implement, interpret or make specific Section 87103 {c)

of the Government Code, the Fair Political Practices |
Commission hereby adopts its regulation in Division Vi,

Title 2, California Administrative Code, as follows:

Chaper 7; Article 1: Conflicts of Interest; General I'rohibitions

18704. Source of Income (87103(c))

Source of income, as uscad in Covernment Code Scction

87103(c), shall not includc a former employer if: All income

DO NOT WRITE IN THIS SPACE

from the employer was roceived by or accerued to the nublic
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official prior to the time he or she became a public official;
the income was received in the normal course of the previoué
cmploymeht; and Lhere was no expcectation by the public_@fficial
at the time he or she assumed office of renewed employment

with the former employer.

FINDING OF EMERGENCY

The Falr Political Practices Commission finds that an
emcrgency exists and that the foregoing regulation is neces-
sary for the immediato preservation of the public peéte,
hecalth and safety or general welfafe. A statement of the

facts constituting such emergency is:

STATEMENT OF FACTS

This regulation must take effect immediately in order
to insure thalt certain state agencies affected by the regula-
tion will be able to act pursuant to it and to thereby fulfill

statutorily mandated obligations within specified time periods.

* * * % * Kk %k %
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ORDER ADOPTING REGULATIONS .GF THE

FAIR POLITICAL PRACTICES COMMISSION

After proceedings had in accordance with the provisions

Y

(. of the Administrative Procedure Act (Gov., Code Title 2,
- - piv. 3, part 1, Ch. 4.5) and pursuant to the authority
vested by Section 83112 of the Government Ccﬁe, and to
implcement, interpret, or make specific Section B7207(a)
of the Government Code, the Fair Political Practices
Commission hereby adopts its regulations in Division VI,

4
Title 2, California Administrative Code, as follows:

Chapter 7: Conflicts of Interest

18727. "Gifts of llospitality - Section 87207 (a)"

For the purposcs of Government Code Section B7207 {a),

DO NOT WRITE IN THIS SPACE

the term "income® does not include the value of gifts of

hospitality involving food, beverages or lodging provided

“
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to any person filina a statement of economic interest
if such hospitality has been reciprocated within the
filing period. |
"Reciprocity" as used in this paragraph iﬂcludes
the providing by thc-filer to the host of any coﬁsidera-

tion, including entertaipment or a household gift of a

reasonably similar benefit or wvalue.

*x * k & & ok x &

These rcgulations will not create any new or increased
costs to local governmeni pursuant to Section 2231 of

the Revenue and Taxation Code.

.
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ORDER ADOPTING EMERGENCY REGULATION OF THE

FAIR POLITICAL PRACTICES COMMISSION

After proceedings had in accordancc with the provisions
of the Administrative Procedure Act (Government Code Title 2,
piv. 3, Part 1, Ch. 4.5} and pursuant to the authority veSted
by Section B3112 of the Government Code, and to implemené,
interpret or make specific Scction 87207 of the Government
Code, the Fair Political Practices Comission hereby amends
its regulation in bivision VI, Title 2, California Administca-

tive Code, as follows:

Repeal 2 Cal. hdm. Code Section 18728.

Add 2 Cal Adm. Code Section 18728 as follows:

18728. Reporting of Income and Gifts; Honoraria and Awards (f7;7.

(a) As used in this section, "honorarium” means a

payment for speaking at any evont, participating in a panel

or seminar or cngaginyg in any similar activity. For purposes

of this section, free admission, food, beverages and similar

00 NOT WRITE .. Ths SPAC

")
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{

nominal benefits provided to a fifer at an event at which
he or she speaks, participates in ; panel or seminar or

performs a similar service,.and reimbgrsement or advance
for actual intrastate travel and f?r necessary accomodations
provided directly in connection wi?h the event are not pay-
ments and need not be reported by the filer.

(b} When a filer is requir%d to report income under
Government Codc Sections B7200, et seq., the filer may elect
to report any honoraria received on a scheéule established

by the Commission for that purpose. The schedu'e shall

contain ail the information that 1s required for reporting N

L

a gift and shall require a specific description of the
services provided. The schedule shall not require the filer

to determine or to state whether or to what extent the value

OO NOT WRITE IN THIS SFACE

of the honorarium exceeded the value of the services provided.
A filer who elects to use the schedule provided for in this
paragraph for any honorarium must disclose on the schedule
all honoraria of $25.00 of more received during the period.

{c) Any filer who does not elect to use thé schedule
described in paragraph (b) must report an honorarium ;s a
‘gift unless 1t is clear from all of the surrounding circum-
stances that the services provided represented egual or
greater value than the payment received. 1If it is clear
from the surrounding circumstances that the services provided :)

. were of equal or greater value than the payment received, the

L RidsE_ MEE L. TW 3k
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honorarium is income, not a gift. When the filer claims

+hat the honorarium is not a gift, he shall have the burden

of proving that the consideration was of eqgual or,gréatér

value, unless the filer is a defendant in a criminal acti .
{(8) A prize or an award shall be disclosed as

a gift unless the prize or award is received on the basis

of a bona fide competition not related to the filer's official

status. Prizes or awards which are not disclosed as cifts

shall_be disclosed as income.

FINDING OF EMERGENCY
The Fair Political Practices Commission finds that
an emergency exists and that the foregoing regulations are
necessary for the immediate preservation of the public peace,
health and safety or general welfare. A statement of the
facts constituting such emergency is:

STATEMENT OF FACTS

This regulation is neczssary in order to provide
guidance for filing Statements of Economic Interests. Since
these statements are bheing filed continually, it is necessa>
for this requlation to take effect immediately.

This regulation will not create any new or increased
costs to local government pursuant to Section 2231 of the

Revenue and Taxation Code.

[ LI Bt 50 B L LY
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l { fu|1)y below is hereby certified to be a true
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anended, or an order of repeal by:

FAIR POLIT;C&L PRACTICES COMMISSION
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Bate of adoption, amendment, or repeal;

July 20, 176 .
By i W///Z/ ﬂﬂ’k
o ¥ I"" . /i’.‘ﬂff.{ A
Chairman.
{Tille}

D

ENDCISE G
FILED
In ihe office of the Secictery ol Diuta
of the Siule of Colileru

JULG 1970

P
A .g:.‘f.gn'ctoc!c } 6) .
LOOCH FONG LU, Ser cary ot &,

DG NOT WRITL IN THIS SF A

Cour Title 2,

and {(bY(3) of

16740, Privil

Qi GiiR ADOPTING RLEGULATIOHS OF THE

FAIR POLITICAL PRACTICES COMMISSION

Aflter pruceedings had in accordance with the

L)

srovisions of the Auministrative Procedure Act {(Sovernaont

Div. 3, Part 1, Ch. 4.5) and pursuant to the

authurity vested vy Section 83112 of the Governwent Cods, 204

to dlapleneat, inteorpret or make specific Section 87207{(t}(2)

the Government (cae, the Fair Political

Ada 2 Lal. Adm,. Code Section 1ls740,.

PFractices Commission hereby awends its regulatior in Divisiun

Vi, Title 2, Calitcrnia Administrative Code, as {ollows:

cged Information: Statement of Economic

" DO NOT WRITE N THIS SPACE

pf20% () (2) an

Intcrests (87207(b) (2] and {bj(3})

a 47207(b}{3) the namc ot a nerson who poid fe

. . An otficial need not disclose under Sections

I
5
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(Pursunnt to Governmant Tode Sectlon 1138001}

or made payments to a business entity if disclosure of the
person's name would vicolate a legally recognized privilege
under Calitornia law. Such a person's name may be withheld
in accordance with the following orocedure:

(a) &n official who believes that a person's

name is protected by a legally recognized privilege may

decline to report the name, but
Statement of Economic Inteorests
nondisciosure. The explanation

for each undisclosed person the

shall file with his
an explanation for such
shall separately state

legal basis for assertion

of the privilege and, as specifically as possible without
defeating the privilege, facts which demonstrate why the
privileqgeoe is.applicable. |

{b) with respect to each undisclosed person,
the official shall state that to the best of his
knowledge he has not and will not make, participate in
making, or in any way attemp£ to use his official
position to influence a governmental decision when teo do'
so constituted or would constitute a violation of Section
87100,

{c) The Executive Director or his designee may
requeét further information f:om the official and, 1if no
legal or factual justification sufficient to support |

assertion of the privilege 1= shown,'may order that the
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FOR FILING ADMINSTRATIVE REGULATIONS
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{Purivont to Government Code Section 111I0.1)

disclosure required by the Act be made. The oftic.a.
shall, within 14 days atter receipt of an order trou the
Executive Direcicr or his designee, either comply with
the order or, if he wants to challenge the determination
of the Executive Director or his designee, appeal the
determination, in writing, to the Commission.

(d) 1f the Executive Director or his designe
determines that nondisclosure is justified because of the
existence of a privilege, the matter shall be referred to
the Commission.

{e} The Commission shall review an appeal filed
under parag;aph {c} or a recommendation made by the
Executive Director or his designee under paragraph (4) at a
meeting held no less than 14 days after notice of the

meeting is mailed to the official, the Attorney General anu

‘both the district attorney and city attorney of the

jurisdictions in which the official's residence and
principal place of business are located. The Commission
shall decide whether nondisclosure is warranted by iss.i

an opinion under Section 83114 and shall treat the
explanation for nondisclosure accompanying the offici
Statement of Economic Interests as an opinion request. Tv-
procedures set fbrth in 2 Cal. Adm. Code Sections 18320~
16325, however, shall not apply to opinions issued pursuan’

to this regulation.
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Court, 51 Cal, 2¢ 616, 61H {1939}; EX parte kcDonough, 170 Cal.

TOP PHBM FMPAIMLYR AT LA UL A RN E
WITH THE SECRETARY OF STATE

[Porsuant Yo Gavernment Tode Sectinn 11380.1)

{£) If the Commission orders an ofticial to
disclose, the cfficial must comply within 14 days., The
Executive Director or his designee may, for good cause,
extend any of the time periods established in this

regulation.

COMMENT: A person's name is not ordinarily protected

from disclosure by the law of privilege in California. Under
current law, for example, a name is protected by the attorney-
client privilege only when facts concerning an attorney's
representation of an anonymous client are publicly known and
those facts, when coupled with disclosure of the client's
identity, might expose the ciient to an vificial investigation or

to ¢ivil or criminal liability. See, e.g., Brunner v. Superior

230 {1915 Baird v. Koerner, 279 F,24 623, 630 {9th Cir. 14960):

and cases compiled in In re Grand Jury Proceedings, 517 ¥.2d 66o,

670-71 (5th Cir. 197%), & patient's name has been protected by
the physician~patient privilege only when disclosure of the
patient's name would also reveal the nature of the treatment
received by the patient because, for example, the physician is

recognized as a specialist, Sez, 2.9., Marcus v. Superior Court,

18 Cal. App. 3d 22, 24-2% (1971) and Ascherman v. Superior Court,

254 Cal. App. 2d 506, 515~16 (1467). The names of business

BIWEN-T80 3. TE pam M o J
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customers are not protected by the trade sccret privileao an.
because of surrounding circumstances, disclosure of a pariicusa
customer's identity would also result in “isclosure of sprcial
needs and requirements of the customer that are not generally

known to compekitors. See, e.9., King v. Pacific Vitamin Corp.,

256 Cal. App. 2d 441, 846-49 (1967) and Pecrless Oakland Laun.ry

Co. V. Hickman, 205 Cal. App. 2d 55%, 559-60 {1962).

This regulation will not create any new or inc.ecasaed
costs to local government pursuant to Section 2231 of the Rovenuae

and Taxation Code.
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