#77.400 10/12/76
Tirst Supplement to Hemorandum 74--83

Subject: Study 77.400 - ¥onprofit Corporations (General Reaction to
Tentative Pecommendation: Basic Approach of Tentative
Fecommendation)

Attached to this supplement is the last page of Exhibit [XXXVII

(the first five pages of which were attached to lemorandum 76~83). [lso

attached as exhibilts are additional letters commenting on the tentative

aft. (See Exhibits LXII-LXXI.)

General “eaction to Tentative Recormendation

Exhibit LXII believes the tentative recommendiation 'is excellent in
most respects’' but disagrees with several of the Commission's specific
proposals., Fxhibit LXIII wishes “to cormend the Committee on its very
fine job in compiling this much-needed set of Repulations governing
nonprofit corporations.” See also Exhibifs XX ("we would like to
comrtend the Coﬁmiésibﬁ for doing an excellent job in preparing a compre-
hensive nonproflt corporation law for use in California.”) and LXXI ("I
think the recommendations relating to the Hon-Profit Corporatlon Law are
very well done”). See alsc the Jiscussion under "Basic Approach of

Tgntative Pecommendation' below.

Basic Approach of Tentative Recommendatlon

Exhibit LXVIII is an interesting letter from Professor Stanley
Siegel, U.C.L.A4. Law School, who served as the draftsman for the Hichi-
-.gan Law Revision Ccmmission in preparing the tlichigan Business Corpora-
“tion Law and 1s assisting in an advisory capacity in the initlal efforts
of the Commission to develop a revised nonprofit law for the state of
¥Michigan. Ye reports on the Michipgan experience and hls conclusion and
reactions to our tentative recommendation as follows:

*lthoupgh the MMichipan efforts have a considerable way to po,

a Bar Committee is now in the process of developing initial drafts.

A relevance of this to the California experience is that 1t was

first thought that the nonprofit law should be built upon the

Business Corporation Law, incorporating by reference or cross

referencing where appropriate the operatlve provisions of that

statute. /After comsiderable effort, the Bar Committee concluded
that the most workable approach would be to draft an entirely new
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statute. Although the Law Revision Commission has yet to consider
the matter, it i{s my impression that it, too, has concluded that
the most effective way of dealing with the problems of nonprofit
corporations 1s to give them the dignity of a separate statute.

The likelihood is, of course, that such a separate act would borrow
heavily from the provisions in ichipan's Revised Business Corpora-
tion Law.

fecordingly, expressing my own view only, I must agree that
the approach adopted by the California Law Revision Commlssion ap~
pears to be the most promising for structuriag the new act. liore-
over, I favor the approach of adding a separate division with pro-
visions applicable to corporations generally. Such provisions as
definitions, corporate names, and filing provisions should not vary
from one corporate form to another. Accordingly, there 1s statu-
tory economy, particularly where the possibility of future amend-
ments 13 contemplated, ir providing a separate division encompas-
sing these sections. The alternative of duplicating {dentical
provisions In each of the applicable statutes appears unnecessary
and leaves open the possibility that in subsequent amendment of one
act a leglslative oversipght will leave the other act in unexpected
and undeslrable conflict with the first.

By way of contrast, Professor Jerry Kasner, University of Santa
Clara Law School, who indicates that he“did not have adequate time to
review the materials because Augﬁst was a vacatlon month for his family,
objects:

[Tlo the removal of provisions relating to corporations generally

from the business corporation law. ¢ne of the purposes of that

revision was to provide a cohesive and logical sequence of statutes
for the use of the practitioner. The removal of some provisions
restores the confuslon that generally results from extensive cross-
referencing. Since by far the nreatest number of corporations will
be formed under the general corporation law, I believe that law
should be preserved intact. and that the cross-referencing be
accomplished by references in the nonprofit corporation law to
applicable provisions of the gemeral corporation law.
The provislons to be compiled in Division 4 do not relate to the Inter-
nal affairs of business corporations so that the business corporation
law and nonprofit corporation law will be complete in themselves under
the Commission’s proposal. A person interested in business corporations
will need Dlvision ! and Division 4 and any other relevant provisions
.such as- the fees provided in the Government Code, certailm provisions in
the,Re#enue and Taxatioh Code, provisions in the Code of Civil Proce-

dure, and the like. Professor Kasner's suggestion that the nonprofit
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corporation law cross-reference over to the relevant provisions oI the
General Corporation Law was not favored by the persons commencing on the
tentative draft.

Nther comments vary. Lxhibit L¥III ("I'm certainly in accord with
the Commission's basic approach since there has been a crying need for a
nonprofit corporation law that is complete in itself and does not re-
quire reference to the business corporation law.'), LXIV ("due to other
pressing professional activities I have been unable to devote the neces-
cary time to an evaluation of the proposals. 1 am not in favor of the
basic approach of the tentative draft because I belleve it needlessly
complicates the law and woull lead to the possibility of conflicting
interpretations and unnecessary disputes. TIn addition, I wvould feel
that there should be closer coordination with the income tax laws, both
state and federal, as well as the sales tax and real property tax laws
since frequently there are significant disputes in those areas.’), LXVI
("the concept of the recommendation iz one we support. Honprofit corpo-
rations often rely on volunteer legal assistance and to the extent the
proposed change makes the work invelved in providing such assistance
less burdensome by collecting the law in one place in an organized
fashion and reflecting the current case law in the area it should enable
such assistance to be wmore readily obtainable and to increase the bene-
fit of the services that are obtained.”), LXVII ("I do concur with your
basic approach of both comprehensive nonprofit corporation law and a new
division which will be applicable to all corporatioms.’}, LEXI ("I agree
that there should be a separately stated Won-Profit Corporation Law, as
the present interrelationship of the Ceneral Corporation Law and lon-
Profit Corporatlons is impossible to work with for most California Non-

Profit Corporations.’}.

Respectfully submitted,

John ¥. Deloully
Executive Secretary



- EXHIBIT XXXXVIT
ist Bupp MemocTEQEY (last page nnly - first 5 pages attached to
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Y 6
Beptember 22, 1976

i

arganized fo: charitable purposes from those provigsions. We
think that that is excellent. However, this section would
still allow a non-profit organlzation, but which held
charitable assets, to dissolve and avoid dissolution by
purchase and the Attorney General may never find out about
it. I would suggest that this article and the previous ones
mentioned above, particularly Section 6011 on notice of sale
or dilaposition of substantially all assets of a non-profit
corporation, be meshed together in some way. 1If an
orgenization is dispoeing of its assets as part of or as a
srolude to a plan of dissclution or otherwise disappearing,
i: is our view that that should be brought to the attention
'of the Attorney General. I have no precise language to
offer at this time, but we would very much like ta work with
.aone on this subject.

19. Bection 6773 carries over the old former

Yertion 9801 disposition of assets held on trust by a
:'‘azitable corporation, and then adds a new provision

+lowing disposition without decree of Superior Court if the
A*rorﬁ»y General makes a written waiver of objections to the
4..:pupition., We recommended this latter provision and we
uvi@ lelighted to see that it has been added. We feel that
it iz en excellent provision and should make the problems of
dizsclutions of charitable corporations much simpler.

As I go through this code again, I will
undoubtedly have more comments. But again, I think that the
zpproach is excellent and I think that the commission has a

commendable job,

Very truly yours,

"d‘-\:). Edo
WARREN J. ABBOTT

YJAsca

ccr James M. Cowley, an.
555 8, Flower Street
Los Angeles, CA 90071

Brett R. Dick, Esq.

600 Montgomery Street
21st Floor

Ban Francisco, CA 94111

Liaglie S. Klinger, Esaq.
1888 Century Park East

21st Floor
Los Angelas, CA S0067
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September 27, 1376

State of California o
California Law Revision Commission
Stanford. Law School _

" 8tanford, Californis 94305

‘ _Attention: Mr. John H. DeMoully,
. Executive Secretary

Dear Mr. DeMoully:

In response to your letter of September 22, I would poi-
out that the materials consilsting of cver 600 pages weil ...
to me on July 29, 1976, with comments Que September 15, 1276.
August was a vacation month for many families, including mine.
believe you will not receive much in the way of meaningful con~— ..
from persons who are given such an unreascnably short period ¢
time to review such complex materilal.

1 believe the tentative recommendation is excellent in rozx
respects. To the extent possible, nonprofit corporations s' ~»id
be administered under statutes similar or identical to tiec |
corporation law. The practical reason for this opinion is th:z’:
attorneys who become involved in nonprofit corporations are
generally alsc involved in businesa corporate tax practice, ¢
should be abie to bring the expertise acguired in the busir
corporate area to bear in the nonprofit corporate area. ’
profit corporations frequently do not generate much in the
foes fur attorneys, so most of them can hardly be expected
develop ygreat expertipe in a totally different set of rules fc
nonprofit corporaticne. Finally, many of the provisions of th~
general corporaticn law relating to such matters as rights c”
Bhareholders, disclosure of information, inapection, voting, e
_ere put there for the protection of the shareholder and the pu
ixperience has shown that abuses of these rights can occur in
nonprofit corporations, and there is every reason to extend ti=
same protection to their members and to the public. The con~ -
of accountability of management should apply equally to all
corporations. _



-2 . September 27, 1976

State of California

Californias Law Revipion Commission
Btanford Law School

Starford, California 94305

Attention: Mr., John H. DeMoully

I do specifically disagree with two of the proposals. 1In view
of the proprietory nature of many membership interests in nonprofit
corporations, which the proposed legislation recognizes in many
regpects, 1 do not believe membership rights should terminate upon
death unless otherwise provided in the articles of bylaws. I belie:
the opposite should be the case, i1.e., a full right to succeed to
membership rights unless otherwise specified in the articles. The
new liberal rules on redemption of memberships can be used to avoid
succession at death problems. On that same point, what about the
community interests of & husband and wife in memberships if the
community dissolves by termination of the marrlage or death?

Secondly, I believe all nonprofit corporations should be required
to furnish some form of annual financlal or fiscal statement to ail
members &t no cost. The 5% limit proposed is elitist. The cost can b
handied through membership dues or assessments. Public policy shouls®
favor greater rather than lesse disclosure of the affairs of all
corporations. ' ‘

In the interest of membership disclosure, I believe all nonprofit
corporations should be required to furnish to all members a summary of
membership rights relating to such matters as votlng, transfer, g~-*-
tion, liguidation, assessment, etc. Poegsibly this summary could he
made a part of the membership certificate and such a certificatas .
required for all memberships. ' S

I applaud the attempt to reduce the number of "special” ﬂbhprof;:
corporations and would hope that even more the special classifications
could be eliminated.

Finally, I object to the removal of provisions relating to
corporations generally from the business corporation law. One of th~
purposes of that revision was to provide a cohesive and logical ==
of statutes for the use of the practitioner. The removal of some
provisions restores the confusion that generally results from extensiv:
cross-referencing. Since by far the greatest number of corparations
will be formed under the general corporation law, I believe that law
should be preserved intact, and that the cross-referencing be
accomplished by references in the nonprofit corporation law to appl:-
provislons of the general corporation law. L

I hope these comments will be of some use.

Sincerely,

JAK:sac %:7’ . Kasner

R Faurmy ~Ff T.aur



Lot TR Memw. 7RSI EXEIBIT 1XI1l

. LAW OFFIiCER OF
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JAMES P DRUMMY
NAMET & REBELLO

October 4, 1876

John H. DeMoully

Executive Secretary

California Law Revision
Commigsion

Stanford Law School

Stanford, California 94305

Re: Nonprofit Corporation Law
Dear Mr. DeMoully:

I'm certainly in accord with the Commission's basic
approach since there has been a crying need for a nonprofit
corporation law that is complete in itself and does not reguire
reference tc the business corporation law.

I'm certainly delighted to see archaic provisions
relating to speclal corporations, such as charitable and
eleemosynary, deleted.

Now as to specific Section comments:

§ 5250. Reguired contents of articles

This Section appears to prohibit the statement of the
actual purpose of the corporation. I think this is unwise. 1
think the statement of jdentification of the general purpose of
the corporation should be permitted in the Articles. Frequently,
a statement of purpose in the Articles is required in the case
of a chapter of a national organization.

Furthermore, I would think that the Attorney General
would require some identification of purpose in order to
categorize and follow up on nonprofit corporations (I'm hopeful
of avolding duplication in reporting separately to the Attorney
Generall}.



John H. DeMoully
California Law Revision

Commigsion
Octocher 4, 1976
Page 2,

§ 5241, validity of contracts or conveyances generally
§ 5242, instrument signed by certaln officers valid
abgent actual knowledge of lack of authority

In my oplnion, these Sections are too broad. This is
particularly true if the corporation is prohibited from stating
its purpose in the Articles. I have a real concern with public
charities which are tantamount to public trusts., These Sections
appear to give authority to even an assistant secretary or
treasurer to bind the corporation on 55% transaction unless the
party on the other side has actual knowledge of the lack of
authority.

First of all, assistant secretaries and treasurers in
large public charitable organlizations are usually low-rank staff
people. Secondly, vice presidencies are oftentimes an honor.
Rarely more than two or three of the volunteer officers are
actively involved enough in the affairs of the organization to
know what they're signing.

I feel these Sections are overly protective of
financial and commercial organizations dealing with nonprofit
corporations because I think at a very minimum the peopile
dealing with a nonprofit corporation, particularly with low-
rank officers, should be required to make a reasonable inquiry
as to the authority of the officers signing the document to bind
the institution.

One further consideration is the effect these Sections
will have on fildelity bond premiums.

§ 5311, Number of directors

The flexibility in the nunber of dlrectors to be fixed
by the board is commendable. The old rule which this supersedes
of board discretion within three board members was unworkable
with large boards (public charities often have 25 to 100
memebers on the board of directors).

§ 5331. Call of meetings

) Unless I missed something in some other Section
limiting call of special meetings to be "ordered by the directors”

is unduly limited, particularly for large boardsa. I would

suggest permitting the chairman, president or a specified

number of the members of the hovard, say 1i0%, to call meetings.

In this day of increased director responsibility and

participation, I think it 18 essential that board members,

particularly minority board members, have a facility for calling

meetings, ’



John H. DeMoully
California Law Hevision

Commission
October 4, 1978
Page 3.

§ 5363. Resignation of officers

The resignation should bhe addressed to the chief
executive officer unliess he 1z the one resigning, in which case
it should go to the next officer in line.

Article B. Indemnification of Corporate Agents

I note under §538%(b)} director may contract for
indemnification to the extent of his liabllity as fiduclary of
an employee benefit plan the extent permitted by law. I would
auggest that this provision be expanded to cover all of the
director's activities. 1 think the general indemnification
provisions may be overly restrictive to the point of discouraging
volunteer membership of leaders of the community on public
boards. I think it's one thing to require strict standards with
memberships on corporations where there are oftentimes direct and
indirect financilal benefits, but another consilderation where
membership is strictly voluntary for community benefit with no
financlal benefit to the board member. I think the rule should
be less stringent for indemnification of board members on
nonprofit corporations.

§ 5421, Options

How does this tie in which corporate securities law?
Generally the whole provision on membership seems to apply more
to private associations than it does public charities. Perhaps
some delineation would be desirable.

§ 5441, Termination of membership

Subdivision (b} provides that no member may be
expelled without due notice and a reasonable opportunity to be
heard. I think this is fine for a private nonprofit corpora-
tion in which the members have financial interests, but I think
its inapplicable to a public charity that may have thousands of
members. I would urge that consideration be given to
vertelitting nonprofit corporations to provide in thelr By~Laws
tor termination of membership for reaschable causes without a
hearing where the member has no potential financial interest 1in
.the organizaticn or 1ts assets, For example, we commonly
provide for termination of members in public charitable
crganizations for failure to attend meetings a specified number
of times or assumption of some position which is in direct
conflict with the purposes of the organization or inimical to
it. I don't think that due process requires a hearing in that
sltuation where the member does not have any vested interest in
the organization.



John H. DeMoully

California Law Revimlion
Commiasion

October 4, 1976

Page 4.

§ 5443, Withdrawal of members

A 10-day written notice requirement is onerous on a
member of a public nonprofit charity in which a member has no
vested interest. 1 think a member should be entitled to withdraw
at will upon written notice. This Section modifies the present
rule that a member may withdraw at will or he has no vested
interest or chligation.

1'm not sure of the Section, but 1 think the provision
for members to inspect records is overly broad for public
corporations in which the member has no vested interest.

We have an increasing problem of strike suits by groups thinking
personal gain rather than betterment of a particular organiza-
tion.

§ 6772. Return of asgets held on condition or by
subordinate bocdy.

subdivision (b} I think deserves gerious thought. This
is a carry-over from exjsting law. It has heen used as a club
negotiating disengagement of local chapters cof large national
charities from a "parent” body. I think it may be illegal if
applied in such a situation. I think that a volunteer group
that has raised millions of dollars from local business should
not be subject to forfeiture of its assets simply because it
decides to disengage from the connection of a national
organization. I think public charities should be exempted from
thig Section. Furthermore, I think that probably this Section
should be limited to fraternal oruganizations and the forfelture
provisions only come into effect if all members and public
contributors have notice that rights and assets contributed
may be forfeited.

Again, 1 wish to commend the Committee on its very
fine job in compiiing this miuch-necded set of Requlaticons
governing nonprofit corpaorations.

Sincprely,

ot Iy P il

William M. Polindexter e

WMP: lu
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Dear Mr. Dendnllya-

did reggive the cop{ of Tﬂfta? we"§f7§uf”. lon Relatin

- ,to Ronprofit Co ation Law {July 26, 137 ‘bt dua -
C » - other preesing pro!aesiun'l“hctivitiea b 4 hava buah'unahla to
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- draft because I believe it néedlessly o m'liettsa the law

~ and would lead to the pﬂa#ibilit&"fs flle 3 in re

tations ‘and unnecessary disputes. . In agd:

. that there should be closer euardina&%nn,with tha incuma tax
~laws, both state and federal, as well am the sales tax and .
- real propartz ‘tax laws sihce freqﬂsntir thezs are aignificant
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OFFICER ALBO AT
CARMEL, CALIPORNIA

October 6, 1976

John H. DeMoully

Executive Sescretary

CALIFORNIA LAW REVISION COMMISSION
Stanford Law School

Stanford, Calif. 94305

RE: Non-Profit Corporation Law Comment - Installment Two
Dear Johni

In spite of my best efforts I find that getting these comments
off to you and having them typed i an installment process.
Enclosed is substantially all of the statute, exdept your Part 2.
I have previously sent you what I considered to be my important
comments on the beginning portions of the statutes. I hope that
this is of some help, and the latter portion I will try to get
to you by early next week. '

I am also enclosing an article which you and Nat might £ind
interesting from the C.T. Corporation Journal on dirsctors
committees and some of the problems related to them. This
relates to my earlier discussion with the Commission and you
about the need for a statute permitting committees and
attempting to relieve the rest of the board from certalin
responsibilities. It im evident that it im a probiem in a
corporation for business purposes ar well. Perhaps some of
these ldeas can be of use and we can make one final change

that will incorporate some of them,
; truly yours,

G. Gegfaime Davis IIX

3:1dm
Encl.
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COMMENTS ON NON-PROFIT CORPORATION DRAFT

Installment Two

'CHAPTER VII - VOTING OF MEMBERSHIP

§ 5711. subsection (a) 18 unclear without careful reading of
the comment. I would suggest reversing this sentence so that it
reads "pursuant to Chapter 6, at a meeting, or by written
consent,...".

§ 5712, For some reason this Section still confuses me and
it seems that one problem might be solved if you made a second
reference to "or the class" in the third line after reference to
the voting membership. I believe this satatute {i8 intended to
mean that the by-laws may regquire or permit a vote by the
membership or by a class of less then all of the members. It |is
not clear since the reference to voting members refers to members
entitled to vote for directors by definition under §5184. BSuch a
reference is confusing because that group of voting members is
greater than a single class. Perhaps I am just obtuse,

§ 5713{a). 1In the second line do you mean "the members of a

class" or "or a class”. Subsection {b) would be clearer 1if in

line 3 you were to refer to the class as "the designated,” since

reference to "class® 1s open to several interpretations.

§ 5114(b). Suggest that you add in this clause the word

wadditionally" so that it reads, "the By-laws may, additionally,

-require, etc.". This makes clearer the additive nature of thie

clause,




§ 571B{b). I just plain don't understand thia Section which
seems to me to say nothing.but that the votes that are regquired
are those that ;re.required to vote.

§ 5719(b}. I am concerned with the gsecond sentence
commencing with "only members representative of the membership"
gsince I think this is an invitation to a law suit. I do not have
any way of determining definitivé1y  or ad#isiﬁg é client
. conclusively what the sentence means, I would prefer language to
the effect that "all classes effected by policies to be set by
. the policy-making committee shall be represéntgd on the
committee,”

§ 57199{cj)(2}. I cannot figure out what the clause “whom the

member ., ,..represents" means. Does this refer to the class, to
. those who voted for him, or what? It seem amblguous because I
cannot tell how this representation is determined, Tt think one
way to 8olve the problem in part wquld be to expand the comment
to explain the purpose of the restrictions contained in
subparagraphs (b) and (c). Personally, I would stop with
subparagraph (a) and leave the remainder to the By-laws.

§ 5722. This may be the only solution to a stan@ard problem,
but gquery: 1. Can the minor disaffirm his vote on Vreaching
majority, or 1s he bound by it forever? Why don't we say so iIn
the spatute; 2. Does this give the right to the minor to, for
example, drink in the c¢lub, or should the statute say that he
exercises these rights subject to other laws limiting his rights

as a minor, "perhaps this is a matter to cover in the comment,

v
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§ 5723(a). How does a corporation "designate" someone to
vote, 1Is this a matter requiring board resolution or just oral
authority given to an officer from the President. Perhaps we

should specify 1n the statute or in the comment to aveoild a

- potential problem. WNormally, statutes provide .that the President

or a Vice-president may, by virtue of his office, vote the shares
of another corporation on behalf of the corporation, unless the
Board of Directors has provided otherwime, 'This seems sensible
to me.

§ 5731. 1s it merely implied that the attorney-in-fact must
also #ign his own name in his representative capacity, or should
this be specified.

§ 5732{d).  Does not subsection {d) provide a loop-hole to
avoid subsection (a) entirely. The SEC will not let business
corporations do this under any circumstances, and I know because
I have tried.

§ 5733(b). Why reduce the proxy to three years from the
8even years, as I do not see any rational basis for ‘changing
existing law. It is again a trap to the occasional practitioner.

§ 3740. Perhaps we should consider here the * fact that the
1976 tax reform act now allows 15 shareholders for Subchapater-s
Corporations, and uniimited expanaion when the shares pass to new
shareholders by virtue of inheritance. Perhaps this same

principle should be incorporated here.




§ 5751{b). What does the last sentence of this mean when it
refers to "at another election: or vote"? How does it differ from
a request made at a.meeting.

§ 5762(b){(2). Where is an election by mall held -- at the
place from which the ballots are mailed, the place whete  they are
received, or the place where the majority of the shareholders
vote the ballots.

CHAPTER 8 - DERIVATIVE ACTION

No Coments.

CHAPTER 9 - AMENDMENT OPF ARTICLES.

As previously commented, I really would 1like to see the
amendments to articles section moved up to join the articles
chapter of the law since it has always - seemed to me to be
illogical to have amendments back at the end, when most of the
amendments provide that you can do all sorts of thinge subject to
the provisions for originally filing the articles.. This simply
means you have to refer to both sections and flip back and forth
to figure out what they mean, To me this is illogical and the
fact that it has historically been done this way 1is no reason to
do it in our statute.

§ 5912. I do not understand the reason for the limitation
about continued existence contained in the clause-on lines three
and four of subparagraph (a). What difference does it make If
the corporation has continuously operated, and how would the
Secretary of State know other than in the statement filed. This
kind of thing ie simply a trap since practitioners will then have

to make the gstatement, will not know for sure whether their

4=
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clients have conformed and in the final analysis 1 do not aec
that it adda anything at all since they can always re-incorporate
just am easily.

'§ 5920. Do non-voting members have to vote on an amendment.
The merger sections clearly indicate that only voting members are
counted : in votes on mergers. This is a wvital question since in
charities it may not be possible to reach all of the non-voting

members, and I think the staiute'should make very clear by an

- express statement that only members entitled to wvote for

directors are required to vote on an amendment, if that is what
you intend.
CHAPTER 10 - BALE OF ASSETS.

§ 60l4(a)(2}. I would add as a separate subparagraph (3} “if

a charitable corporation, that the Attorney General notice has

been given as required by §6012."
CHAPTER 11 - MERGER AND CONSOLIDATION.

§ £124. Throughout this statute we have eliminated or
modified the business law requirements on the basis that
non-profit corporations cannot afford extensive legal expenses or
other expenses., On that basis I do not feel we can justify
incliusion of this section since it is merely an additional
expense to the corporation in a case in which most instances the
member will have no property interests in the transaction. The
member is notified at the time of the vote on the matter  and is
entitled by law to find out what happened by making inquiry of
the offlcers or directora, I therefore strongly urge that we

delete this section along with its companion section later in the

—5-



provision on division of corporations {§6222).

§ 6141, 1 do not see, by definition, how a non-profit
corporation can be subject to payment of franchise taxes. 1
think {f you are going to keep this reference it should be to a
certification or statement that the corporation has *"filed all
necessary returns to the FPranchise Tax Board" or similar
agencles. Again, I make this comment later with respect to
division of corporations.

§ 65142. I think this section is an excellent idea and fills
a .major hole in the regulatory —pattern of <charitable
organizations. 1 would suggest mechanically, however, that the
last two and a half lines concerning the Secretary of 8tate be
set forth in a subparagraph (3) since the sentence is rather
awkward as written..

§ 6151. The term "and continues to exist" etc. in line three
seems awkward. Perhaps the tense of the verb "continues" |is
wrong . I am not certain that that is exactly what we mean, but
perhaps it could be sald ag a separate sentance.

§ 6153(b). I would add to this statute reference to
requirements for complilance with §6142 If the corporation is
charitable.-

§ 6160(b). I am philosophically opposed tc subsection (b} in
that I feel it raises many more problems than it solves and is an
open Invitation to a "strike"™ sult by an annoyed member. It is
an overprotection of _members righta, 'which merely suggests

litigation. It-is fairly evident that even absent such a statute

a2 grossly unfair transaction will stiil be susceptible’ to court

-§-
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revie;, Sﬁﬁ'i;égfnbt think we should invite it., Please seriously

‘consider aﬁitting it.

CHAPTER 12 - DIVISIONS OF CORPORATIONS
| .516220; § 6221, § 6222. it does not seem clear to me whether

ot not these matters have tb be apprbéed by all members, or only
the wvoting members. As polnted out previously, this is an
immense problem for charities splitting up since they cannot get
the vote of non-voting members, most of whom are not carried on
any membership 1ists, Perhaps it is the eventual reference back
to §5712 that leaves this unclear to me. Would it not be
simplier to state that the plan shall be approved by the "voting
members" throughout these three sections.

§ 6222. This section is burdensome for no reason, as I
previously commented with respect to §6124. This ls not iike a
business corporation and I think it is completely unnecessary.

§ 6241. Same comment as made to §6141.

§ 6242, BSame comment as made to §6142, as to need for
dividing the last pection into'two subsections,

§ 6248. With reference to the idea of recording the plan, I
do not see why we have thia provision here but do not have it in
the case of mergers and consolidations. It seems to me that the
same problem exists in both cases and we should be consisteni. 1
personally £ind it very convenient to have corporations meet this
requirement, since title to property is therefore easier to trace
“and 1t does not re&uite that we resort to the Secretary of
gtate's office. 1In the case of non-profit corporations it would

invariably involve only one county so that it is not particularly

-7-




burdensome. I know that’ business corporations dislike this
section because many of them have to file "in the numerous
counties because éhe buaingss corpoéations statute previously
‘reguired filing ip“-aﬁ}’—place that the corporation held real
estate. 1In other words, include it alsc in.all of the mergers
and dissolution sections. , )
§ 6260(b). Same comment as to §6160{(b).
CHAPTER 13 - NONE

CHAPTER 14 - BANKRUPICY

Generally speaking, I think it is an excellent idea to
include this section as the matter was completely unclear under
the previous law. I aqgree fully with our Berkeleflprofessor
friend and his letter as.to these sectlons.

§ 6412. The last sentence of the comment aeéma inconsistent
with our decision 1in §6448 above, on which 1 commented.
Technically, I do not think we are talking about "fiiirg" but
recording of this information. As stated above, i perscnally
believe we should require it in all cases, or in none; This kind
of occurtence 1s falrly rare for non-profit corporations and I do
not therefore think 1; is any particular burden,'any more than 1t
is in the case of mergers or divisionsf Based on what the
Secretary of State has told me the number of non-profit
corporation mergers could be counted on the fingers of one hand

in any one year.

(To Be Continued)
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DIRECTORS' COMMITIEES
The full bosrd of directors is an tnwieldly instrument with which

1o manage the dally affairs of todey's las business corpotstion. The

variety and complexity of the decinlons w ich must be made, many in

. areas requining slpa:iailzed knowlgdge and expettiss, and the impos-

aibility of sssembling the board on short notice between the traditional
mmtgly ‘meetings to handle matters requiring prohipt action, have
forcad the directors to delegate power to committees of the board, The
lisbHity of individual directors for actions taken by the board has forced
them fo rely, upon the specialized knowledge of committees with juris-
dietion over the arcas concerned. -

Comirittees of the board, because of thelr size, cannore readily
be convened to decide pressifig issues in their specialized areas, A com-
mittee with responsibility for & particular ares or areas of the corpora-
tion's affairs tends to build expertise among the directors setving on it.
Where final decislon can await the meeting of the full bourd, the report
and recommendations of the committee with s eclal knowledge In the
ahr:a‘vﬂll l::tr:!“ be the most relisble source of information available to
t u . ‘

The cm:rlexity of rate affairs has led to the establishment
of a variety of committees, both standing or permanent committees and
sd hoc committees with a limited existence entablished to report to
the board on unusual and non-recurring matters. The executive com-
mittec is the most common standing commitiee, usunlly given juris-
diction nver & variety of matters and not limited to one area of cotporate

 affsirs. Almost as common are audit committees, usually oFh-en the

task of reviewing and monitoring the financial reportlnf the cor-
porntion and lts Anancial controls; compensation committees, which
examine and recommetid changes in the compensation of managerial
leve! employees; and finance committees, which are concerned with
financial decisions and financial planninﬂ. Although not as common,
muany corporations have eatzblished public interest committees, chari-
table conttibution committees, Investment committees, committees cott-
cerned with recommending candidates for the board of directors, with’

acquisitlons and mergers, with skareholder relatlons, and a variety of

others of an ad hoc nature,

The evolution of the directors’ committee has not been without
effect on the constitution of the board of directors itself. The estab-
lishment of committees with board-delegated responsibility in special
arcas has made it necessary to recruit for the boand persons with
knowledge and expetience in these areas. And patatlel to the evolution
of the board committee has been the evolution of the law verning
the powers of the board and thelt delegability. The establishment,

th and variety of board committees, the governing law, and the
efect these have had on the responsibilities and lig ‘l:f of both
committee-member and non-committee-member directors, will be con-
sidered below,

All states have In thelr statutes a statement to the effect that the
business of a corporation will be managed by a board of directors. At
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tommon law, there was some doubt s to the ability of a board of
directors to delegute its powers, It was argued thet the position of
directors with respect to the corporation was like that of an agent to
his principal. Thus, powers which were detegated to the directors cotld
fict be redelegated to an agent or committee,! This view was rejected
In muny cases which held that the board of directors of & corporation
does not receive powers as an agent of the stockholdurs, but that ita
powers are origina] and undeleguted, and thercfore can be delegated
“to committees.? Althmzqh' courts at first permitted the delegation of
only routine “minidterial” tasks, they eventuslly extended the per-
missible range of deleguble functions to irclude all duties in the
ordinary business of the corporation.® 1t has been held that this limita-
tion obtaing even where the grant of power to the committee ia osten-
siblv limitless, such as where it is stated that the committee has the

full powers of the board of directors. :

In Hayes v. Conada, Atlontic & Plont §. 8. Co. Lid.,* the court
considered n bylaw of & vorporation which permitted the directors to
aéﬂ»olnt an execistive conmittee, and which stated that “said committee
shall have full powers of the board of directors when said board is
not in session.” The court refused to give these words their litersi
meaning, speaking of “the imposaibility of gi\rinﬁ force ta the worda
‘full power’ in the by-law refetred to except with limitations restricting
them to the ordinary business transactions of the corporatien.” This
case is typical of many others.!

Generally, powers which have been absolutely denied to committeea
by courts are “those nvolving the basic character and existence of the
corporation, such as the amendment of atticles, merger or consolida-
tion, sale of sssets or dissolution.”* Courts have differed as to which
other specific powets are non-delegable, as have legislatures in etacting
the statutes discussed below. :

- The delegution of powers to committees made up of non-directors
is not aliowed, despite some ambiﬂ-umu language in early cases, One
resson for this is the general public policy which requires that a cor-
poration be managed by persons selected by the shareholders, at least
as to major discretionary declsions, In Steigerwald v. 4. M, Steigerwald
Co.! the Appellate Court of Iflinols stated that “the courts of this state
have carefully preserved the power of stockholders to select those who
shnll control the corporations for them.” The statutes of all but two
states clearly require all committee members to be directors. The
Haywail statute is not explicit in that it merely allows & bylaw with

e OUile . Bailey, 3\ . H. 18 (80" Co. 0, Natiowal Mechanics’ Bank, 102 Md.
2105 re Lons Star Shipbuilding -Co., § 808, 83 A, 70 (1908): Rydwr v Bushtviok
T. 9419 (C. C. A 10): Hoyty Thomp. K. R, 18N Y. 83 3i N. £ 01 it

™~
#ow's Executor, 10 N. Y. 207 (1B09): Cleott  Commercicl Wood & Coment Co. v, Notth-
Raiirond Co., 77 N, Y. B8 11883},  amptos Portland Coment Uo, 180 N. Y. 1,

r. Tiopy
 Haprs v. Caneda, Ath d Plant & 3. Cv., 81 M. £ 730 (1507): Fetstersr v. Pressure
Led., 181 F. 989 Ist Cir., 181 :mgmé Lighting Co., 149 N. ¥, B, 48 [1914); Doyle
Peuat {o. v Notiosal Uechanics' Bank, 108 v Chiedek, 401 P. 2 18 (Orenon, 1868);
M4 bW &1 A, T (1908). _ Tenipel 1. Dodge, & Tex. 09, 23 B, W, 314
:#«.! f‘,;,’*" 0 C. A 10% (18947,
ol dao

. Beaboir, 208 P, BM (ith - ¥ Model Huslnma Corporalion Aot Anno-
Cir., 1924 Trocy ¢ Guihrie County Aor.  tated 2d $43 72
Bocirty, 41 Iowa 2T (1T Hnryhd Prual HIZI N, £ 34 373 (1L, 19088).
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respect to “the appointment of an cxecutive committee . . . of the board
of directors.” The Tenncssce statute states that members of only the
executive committce need be directors. In addition, the new California
C tions Code, effective ‘Junuary 1, 1977, will permit a board to
“delegate the management of the day-to-day operation of the business
of the corporation to  management company or other person provided
that the business and affalrs of the corporation shall be managed and
ail corporate powers shall be exercised under the ultimate direction of
the board.” Tn the nbsence of statute, It has been held that & corpors-

" tion eantiot choose  ron-director to fm ont g commitiee with directots

for purposes of winding up the affairs of the corporation, and that a
vote to constitute suck & committee is void,*

All states now have statutes which permit the use of committees
by the board of directors.? ﬂA lint of citations to these statutes appears
at the and of this article.) Although many of these statutes are similar,
the differences merit examination,

Section 42 of The Model Business Corporation Act, xrepared by
the Committee on Corporute Laws of the American Bar Association,
provides that:

“If the articles of incorporation or the by-laws o de,
the bourd of directors, by resolution adoptet{ by & majority of
the full bosrd of directors, may designate from among its mem-
bers an executlve committee and one or more other commitiees
each of which, to the extent provided in such resolution or in
the articles of incorporation or the by-laws of the curggratlon,
?‘Emllthave and may exercise all the authority of the board of
tectors. ., ."

Thia section goes on to list certain powers which are forbldden to auy
comtnittee, ene include the ability to declare dividends, to approve
or recommend to shareholders proposals which requite shaseholder
approval, to designate candidates for the board of directors, to amend
the bivlnwu. to approve & plen of merger, and to reducs earned or
capltal surplus.

Most states have adopted providons similar to thls one, but some
statutes materially differ from it. For example, six stutes 1 specif
tiiat cormmittees thay exercise thelr powers only during the intervals
between meetings of the full board, (It Is likely that many courts
woulil consider this to he an implied limitation in other states ag
well.) 11 Three states either require or permit more than a mojority

-8 Charlestown Hool o Nhes Co. v, Dens-  business mm:lugnn shali be mansged Ly

more, 80 N, H. IS (1890). s dirsctory, el o the bylawws and

' Arizons stetutc beonme eftedtlvs  votss of ﬂu,lnen?oruoﬂ or tturtlégum

July 1, 1!;& The m&d Tows nwm césla:- hd, lusn%;r uuu-“ tLr:'ettm dl'wh lm
oh v Annoty . Agenls, or comy a8 N

containg a provislon, but Ch. by the directors or under nuthurlt: con-

d01, ths old luw which conxiute with the fsrred by them or by the corporstion™

g.w statute, dose not, Tows refererces will WAY Arkansay, Minnesata, Ohlo,
1o the new law. New Humpshice his no  Oklahome and W X

which Beslly asls forth ihe 3 Wood & Detent Ca, v,

nE committses or which Na ton Porfland Cement Co., 100

_thanner of sel
isien w“"mu for their use. However, N. ¥. 1 321N, 3 TI0 (1807).

It it provided 't business of every
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vote to form s _committee: Connecticut permits the ws o require
& greater vote, Minnesota requires o unanimous vote both to name 1
committee and to set the limits of its powers, and Oklahoma regitires
& unanimous vote 10 form a committee if there is no specific provi-

in the articles of incorporation or bylaws concerning such
formation. Twelve states '8 apparently permit the use of comintittees
* - unless the provisions of the articles of neorporation or hylaws express-

Iy forbid it,

Other than those, the varation
firly standard, with some states s
tion of only one committee ** and others decl

s from the Modet Aet provision are
pecifically vaiding fur the forma-

nihg to statutorily Himit

the rermissible powers of committees.™ It ad ition, several stotes
include provisions concerning the selection of alterndte members of

committees and their participation

in committee meetings. 2

One point which is particufarly crucial to a discussion of com-
mittees is the extent to which directors who are not on a committee
may be held liable for its wrongful actions, Aps puitited out above,
ofic reason for using committees in the first place Is the fuct that
boards are becoming more diversified, and that directors often do not
have the time to atten fre?uent meetings or even to maintain

familiarity with the details o

corporate management. Therefore,

sinice one rairon d’#tre for the committee Is the lack of time of directors,
the question of non-member directors’ reunsibﬁity, for committee

actions and, therefore, of how much time an
supervising the committee, Is important,

effort they must put into

Befare it was amended in 1975, § 42 of the Model Act stnted that
“The deignation of any . . . committee and the delegation thereto of
authority shall not operate to relieve the board of Irectors, or any
member thereof, of any responsibility imposed by taw.” Approximately
two-thirds of the states have comparable provisions. The amended

§ 42 now provides that:

“Neither the designation of any . . . committer, the delega-

tion thercto of suthority, nor
alone constitute complinnce Ly any

ent to such authority shatl

action by atch commitice puray-

menmber of the board of directors, ot n member of the com-
mittee in question, with his responsibility to act in gond falth
in & manner he reasonzbly believes to be in the hest Intcrosts
of the corporation, and with such care as an ortlinarily prielent
person in a like position would use under simitar circumstances.”

Maryland has adopted & comparable provision,

® Alsbama. Arirona, Floride., Idaho, Ine
éinnm, Kunsas, Michigan, Mitinesots, Ne
vade, XNotth Carclins end Pehnsylvanta
have specific statements (o that  effeet.
bﬂaném seemns :ahﬁ!lm\- lh!f IIu.- muking
no felersnce to rnabling provisiohs. .

" Alaske, Arkansas, Colorado, Distriet
bt Columbla, IdaMo, Hilnols, Minnssots,
Misaour), North Dakota, e, Oregon
and South Dakota

¥ Alabama, Alaska, Colotado, Conncetl-
out, District of Columbia, Haweali, Idaho,

Loulsinna, Alinnesots, Missourl, Nevods,
New Hampahire, North Dakote, Okishoma,
Penhsylienle snd Utah. Tenusessee atnies
that certuln powers muy not be exercised
lh‘nﬂ lﬁ“’rtnh"l‘"h" unless specifically muthor
I v board.

3 Conntecticul, Delowars, Floride. Geor
sia. Kansas, Loulsiane, Muipe, Meryinnd,
Michigan, New York, Ohio, Peaisdvania,
Tennesser and Wisconsin. Such a provislon
Alke appesrs In the new Catiforn Cutpo-
rallons Code, effeclive Junuary 1, 1677,
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Similar] .-man{ states follow § 42 of the Modet Actasltreadp. -
to its smendment in 1975 (n permitting a director to rely and set b
faith “upon fnancial statements of the corporation represented

hirt to be correct by the president or the officer of such torporation
having chnrﬁe of Its books of aceount” without incurtlng any persona’
fiabitity If the actlons taken would otherwise be wrongiul. ln 197°,
this provision was made a part of §35 and broadeded In seope. [t
now provides that “In performing his duties, a director shall be
entitled to rely on informatlon, opinions, repotts or statements, inciud-
finnncial statements and other financlal data . . . glrepnrtd or
presented by . . . & commitiee of the board upon which he does not
serve, duly designated in accordance with o provision of the articles of

" incorporation of the by-laws, as to matters within its designatsd

authority, which committee the director reasonnbly belleves to metit
confidence. . . " It is further provided that a director complying with
this and other requirements of the subsection “shall have no liability
by reason of bein&lor having becn a director of the corporation.”” Thus
far, similar provislons have been incorporated in the Connmecticut,
Florida and Maryland statutes and {n ‘the Callfornia Corporations
Code which takes effect January 1, 1977, .

Several statutes reznlre directors to exercise that degree of care
which an ordinarily pritdent man would exercise in his own affairs, 2s
does the recently nmended § 35 of the Model-Act.* (Although mosi
of the atatutes do not specifically include the role of committee member
within this requirement, it appears that the policy behind the provi-
slon would require such an. inte tio.} Cases have also frequently
prescribed similar standards.”” Therefore, it would seem that directors
are generally not Hable for actions taken by committees of which
they are fiot members 8o fong as they are diligentsanough to meet the
‘t'}:rudent person” test. In one recent case, Kelly v. Bell,i* directors of

'S, Steel were sued by sharcholders for not having supervised
actions taken by certain difectors and officers of the corporation. " The
court held that the absence of board spprovel for payments totalling
nearly five miltion dollars annually was not carelessniess on the part
of directors, whether or not they knew of the payments. The vast
pize of the corperation's operations required the delegntion of such
decisions, and the fallure of directors to {earn of it was not wroagful,

% b requited by nectiout, Fion "Mllmﬁ v, Northweriers Noi'l
v, iowa, Louielana, Hank, 28 ¥. 34 38 (9ih Cir, 1930): Ather
e, Maryland, nn-lnhuutt# ltldmrn. sderson, rood { n
htlumu. New fvrsey, New York, Okin. 1939): % Conn. 451, 94 A. 9958 {1919): Oro-
oma, Peansytvanle, South Carolina and  Aam v Altis Ohalmers Alo. Co., Del. Ch.,
Tennwsce, and by ihe new Cuilfornis Cot- 188 A, Piaher V.
mationn Code, effective January 1, 1977 Md M43, 48 A B3L (1901) Green)islit
v&&a&lnmmmlmw A ,
wA director shail perfortm hin duttes  Mich. 413, 333 N, W. 197 11330): Mdrch W
a8 & director, including his duties ma &  Eseiers B. Co. . H. ! .
membet: of any commities of the board - loms v MoKay, 18 A
upon which he riay ssrve, in food faith,  Cusidy v. Ghimaww, ITO N, Y. 805 a5 K.
in & fanner he remacnably . bod uld, 23 N,
kmmmtmm::th:-mm 1!33.’11!
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It miy alsc be relevant that the court held that the payments
themselves were not wrongful; perhaps it would have been stricter
Dne other aspect of this problem deservés uitention: the question

'

~ of the lability of directors who are members of committees either for
uctions taken st meetings which they did not attend or for actions

taken when they did sttend but with which they disagres. Section

| 35 of the Model Act states that:

“A director of a corporation who is present at a meeting of
ita board of directors at which action on any corporate matter
is taken shail be presusied to have assented to the action taken
tnless his dissent shall be enteréd in the minutes of the mcetinﬁ
‘or uniess he shall file his written dissent to such action wit
the secretary of the meetihi before the adjournment thereof or
shall forward such dissent by registered mail to the secretary

-of the corporation immediately after the adjournment of the

- meeting. Such right to dissent shall not apply to a director who
voted in favor of such action.” C

Most states have provisions similar to this one, with nine states **

specifically extending the application of the segtion to meetings of com-

mittees of the board of directors. it would seem that the policy behind.

the basic provision could make it applicable to committce members

-+ with respect to commitiee actions even in the absence of such an explicit

statutoty extension.® ‘

In addition, eight states® presume that directors who are absent
from meetings assént to sctions taken unless they record their dissents
within s reasonable time after learning of the actions. Therefore,
directors In those states must make their ob{]eotion;’ to wrongful actions
known, even if they swere not at the meeting where the actions were

- taken, to avoid possible Hability, :

One fina! point requiring examination s whether a committee can
bind the tion by its agt alone. Only a handful of statutes cover
this point, The Arkansas provision states that “An act or authoriza-

tion of an act by the executive committee within the authority law-

fully dele%tted to it shall be as effective for all purposes ns the act or
authorization of the directors. . . .” The North Carolina and Chio
statutes contain similar langu The Nevada statute states that:
"Any confract or conveyance atherwise lawful, made in the name of 2
co tion which is ruthorized or ratified by the directors, or is done
within the scope of the authority, sctual or spparent, given by the
directors, binds the corporation, . . " R

Many courts have heid that a commlittee can bind the corpora-
tion.®? Others have disagreed, but have held that corporations are

* Connectieut, Alaine, Michigan, New Jare  Tenviessee, In sotme clrourmatinees, South
sy, New York, Ohle, Bouth Carolina, Tei-  Caroling has & simllar presumption,
nesses knd Wirconsin. o Andrar v Fry, 118 Cal 45 b, 554

" Ngg De Mei's oo, v Ineul], 128 P 24 (1308); Htorer . Florida ¥
™S (Tth Cir, 18d1): Morck v. Kosterw X, 138 Bo. 24 908 (Fila, 1981);

Co., 45 N. H.'B15 (1862). " Roldeman, 17 Ky. 835, 19t 8. W. 9

% Delaware, Kunpas. Michigan, Neve (191T): Cabot, Ine, v. oz Products COv.,
New Jersey, New York, Pennnyloanla an 23 ‘Mont. 497, 109 0d a78 {1933 ; Banker's
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bound by eatrnlurdlunry committee actions through ratification™ or
estoppel M
It should be kept in mind thnt, whlle the committee is generally

Mbwﬂ e g ‘iﬂ, ‘to minmrf;bﬁ'mmo:.hemft? et

wnt..ﬁ ltululll takes only a ma
: é&mnl# , & i grﬂ *;tg‘ ghich u]utg

b W § poled “F difectiry: ting the maforlty
d wﬁi ‘In ts it wlth il the powees ‘which the statute,
m\h ﬁiﬂ &rﬂﬁuw';ﬂnlt. mar dlun&lhchiu mlm-ity divectors

No cases nppur I which this tdnd of manetver was attempted,

m ieanm o clear tla:t. coutts weuld,; nqw poct 'f@.ﬁ .chunted gt

s m.’ A . y . Off Coul e

~ reduced thruugh unfulﬁﬁuﬁ ';’l Y :‘#lﬂ:ﬂp‘ incorporation

- tn mqﬁmmittm of -':'m.rcl dirécto E"lu become imore -

) pechlems hi and s courts

s Live enlar ;h(w . egubife to such com-

Loami clude, e y Hltkb Lthe ardin busineasofthe

R on, - These My be lhalted inthe b the cerﬂﬂclte
of inc orpontlon or by the mulutlnn:dntte h creates the

' sonsmithes. Bhacmwnnm ittee may be

l;"

‘

~ tificate of nwfpoﬂtlon
't mivimize. the possibility of miswse -of mmmlttm also to tailor -
T preds of . tile o

terlon which

_ tty " dm thcr exercised the

; ni phﬁtn\ st in-His own affaire. Some

ltttutq and cases ltate that committee nctions bind the corporation
ruittiout more, while others requlne ratification or matoppel.

It s !ble to ule s committee to guin.com ete control over
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 Habln for wreagful. i eiheqa tiunnipowen

the powers of the- -1t rporation. 1f

§- cirvent remdy inue,. .
ful planning mﬂ:ﬂ";& thelr uneﬁg{n Wn 4

227, 2 Thndollowing Iaa Hab of statute o commttees of boards
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. Alehuwa—TTitle 10, Sece, 21(29) awlc it(.u)._‘c,
2 Altaka-Soes. 105195, 10,05.219, and 10.05.

£ . Astoomae-Socs, 10042 and 10,048, Arisons Bevided Sintites.
| Aﬂunus—-Secs 64-306 and 64-308, Arianssy Statutes, 1947,
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cdondm 254107, -Colorade, Revised Staifes, {534

Cunnccﬁcut—Secs 13- 313 33-318 l.nd 33-321, Qamnecticl!
* ~sutes: Annotated, i
" Diliw¥reaTitle's, Secs. 14 wnd 174, Dilswate, Cote; Anrotated.
ﬁimi ﬁiﬁiﬂ ﬁﬂbmﬂsqa 29:916¢° md 29:938; Disteint of Columbis
pedii’ R T TR I P S I PP L Ve |
grida~-Sec. PO? A1 d 607.127, West'u Fiovda Statates Annotated,
BRI+ - $¢' , M?I!o nml WIS“GMUH‘BW; Annotated,
4 l'lmlﬂ-i-gp: 650, Hywall gﬁ!ﬁ,@m j?c-u"f‘t
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o {ﬁd‘ai:{u—-&c hs«;-z B Endiany;  Statites Ansiotated.
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- Kansag—secy. 17630 and'1 Ytitiitds Apnotated.
S S Kmtﬂyﬁﬁa ﬂlﬁi}ﬂgnd il  Réstucky Revized
’ ERER SMMW i J! IR HE IR

Lﬂﬁlsﬁﬁ-a-Sew li,ﬂ.lu '}191 arrd 11,33. Wmtq,,lpg}sinm Statutes

e 2 Anmotateds: o

o ‘mﬁms-—‘mﬂa m; S:w m; 716 aad m ?mnq Bwlud Statutes
Coewah v AReotated. s oy p TEERD LU aTeTE

L e nm.ma.u.sm 24054, P 2411} Anstated Code of Mary-

land 3, éﬂlfmﬁmm a3 4l

- ‘ " '! j; £ -_\.-‘ e 5 i nd t"u
Bf ﬂﬁcﬁg t&nomw’i’ﬁb Becs. B, l %&1 ulthslm General

1tfv" ,

o Mmhig’;n—ﬁgcs 4301527, fasa 1528_7‘4501'54&%:1& 14501553, Michigan

ﬁﬁ‘ﬂﬁﬂa FLRES 7 PR
Mlﬂnﬁﬁ,t!—*sné -30¥:28° :‘ﬁ&%m 31, Minnedota Stwtdtés Annotated.
 Missigsippi-—Secs, PWidF9 and Vo A-0f Wlastesigpt Cocé 1972 Annotated.

___.;nrassgu; t—-Sécs 551'336 ind tssmﬁ Vernon's: Anm‘tated Missouri
stites,

wg. 15 m{maﬂsam mmaﬂéionm 1947.

Sepuv2d-2041- 4id !im Rgfmsggmﬁ of Nebrasks,

o N_evgﬂ»-t—&m.ﬁﬁizs 78:33 9’ d., m Nmtda Revised
tatutes LR

New Hampshire~Secs. %94 89 lnd Mﬂﬁbﬂm H‘mii)lhirc Revised
Statutes Annopaged, 1955,
New Jersey—Secs. 144:6-9, 14A:6-13 and 14A:6-14, New Jersey Stat-

utes Annotated.
New Mexico—Secs, 51-24-40 and 51.24-45,1, New Mexico Statutes

Annotated.
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New Yotk—Secs, 712, 717 und 719, Business Corporation Law.
Norté C?irollnn—Secs. §5.31 and 58-32, General Statutes of North
aroling.

North Dakota—Secs, 10-1942 and 10-19-47, North Dakota Century
Code Annotated.

Chio—Secs. 1701.63 and 170195, Page’s Ohio Revised Code Annotated,

Oklashoma—Title 18, Secs. 1.3, 1.36 and 1.38, Oldahoma Statutes
Annotated,

Oregon—Secs. 57.206 and 5723, Oregon Revised Statutes,

Pennaylvania—Title 15, Secs, 1402, 1408 and 1707, Purdon's Pennayl-
vanin Statutes Annotated, .

Rhode Island—Secs, 7.1.1-38 and 7-1.1-43, General lLaws of Rhode
Island, 1956 ,

South Carolina—Secs. 12-18.11, 12-18.12, 12.18.15 snd 12-18.19, Code
of Laws of South Carolina, 1962.

South Dakote—Secs, 47.5-13, 47-5-14, 47-5-20 and 47-5-2{, South

. Dakota Compiled Laws, 1967,
Tennessee—Secs. 48-810, 48-813 and 48-815, Tennessee Code Annotated.
Texa’r-Arts. 2.36 and 241, Vernon's Annotated Texan Statutes, Busl-
ess Corporation Act,

Utal—Secs. 16-10-3% and 16-10-44, Utuh Code Annotated, 1953,

Vermont—Title 11, Secs, 1886 and 1891, Vermont Statutes Atinotated.

Virginia—Secs. 13.1-40 and 13.1-44, Code of Virginia, 1950.

Washington—Secs. 2JA.08.400 and 2JA.08.450, Revised Code of Wash- -
ington Annatated,

West Virginia—Secs. 31-1-98 and 31-1-102, West Virginia Code
Annotated, _

Wisconain—Secs. 180.36 and 18040, Waest's Wisconsin Statutes
Anmnotated,

Wyoming—Secs, 17-36.37 and 17-36.41, Wyoming Statutes, 1957,
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lst Supp. Memo 76483 " EXHIRIT IXVI

STATE OF ahMA EOMUND O. SROWN JR, om“ B
DEPARTMENT OF HOUSING AND cmuum nevaomsm s

1W7 - 13th Streset, Slr.ﬂhnto. CA
(918) 445-1802 - ~

October 6, 1976

Nr. John H. DeMoully
Enecutive gy
ca_limnh sinn uumlssion

Dear Mr. 'Blﬂlu‘ﬂy‘

1 find myself in the m;'é pasition of having to ml e £0.you for being -
nable g’p,) ride you with ttmely, substantive cosmm “1 on the gl:lll ston's
t&ntltin; IM bian 7 htg: 40 : naw: n:,i ot

ntal b . past seweral son!
ably t0 dewote stat? time to & close serutiny
tlut Iml m our umir 1nmtiun.

There are sqvers) ml ehservations, Imewr. that we wish to make. In
lwmeh ng our: reviow of the recommndstion, we nkgﬁ gur 1ine. mm staff
peopla. to refiact on their expariences {n dealing with nonprofits in the areds

is dupartient principslly operstes, vir., In Aeustiy, commmity, and
{op ,ﬁ?"mﬂgﬁ! mﬁ to. fthnti,‘ blesis em&wym mmﬁu.i«
“¢id not relats to the autherity, mm ‘resteictions, or

:gm,;"’ff“ﬂts fpused tatute. As mnprofit
sportant in -the ﬂ‘ﬂ_l?’h:ﬂﬂ? e ﬁt ‘,_fty nd: mr mwmt.
the absence oF statuterily en red - prob o in partment's experience
may be a uswful, eveh 1f limited, mnt.

Additionally, the concept of the thim s one.we WO Nonprofit
corporetions often m‘lgu m!uga';{ i::g}t a:;ﬂ, and . ﬂtﬂl'it the
‘propased’ change Nakes work in n.p MMmmum
urdiDhom by SOt Ui i 1o one E%ﬁ%a’&i&. sl i g
_ mmﬁ“

n:dﬂy obtainebte and to- fncnulmh benefit of the sarvices that are obtained.

Finatly, 1t 1s our :w%m that nenprofit mmrlﬁm are oftan viewed as

Tess msmﬂm ar serious mdurttkf than t entities and as &8
sucounter problem 11 tha m%nf ewfﬁm{ mmw

% g thel apmt u&'nﬂ‘l hﬂa eu—am thet nttitude

¥, mwmmm rae of the recom
4 :mﬂbm? GN! ' an our contfniring

WMH am m mmry. Thunk you.




7irset Supplement to _ EXHIBIT IXVII

Mamorandum T6-83 : 491 Boynton Avenue,
C THOMAS H. BURCHA JIXROERKIDGOOUBBN, Berkeley, California 9470~
Attorney and Counselor at Law . (415) 549-2323

October 7, 1976

Mr. John H. DeMoully

Executive Secretary

State of California

California Law Reviston Commission
Stanford Law 8chool

gtanford, California 94305

Bubject: Tentative Recommendation Relating to Nonprofit !

W
Dear Mr. DeMoully:

C 1 apologize for the delay in responding to your tentative recommen-
dation.

1 have only had an opportunity to review the drafts in some haste,
put I do concur with youw basic approach of both comprehengive
nonprofit corporation law and 8 new division which will be
applicable to all corporations. '

As 1 read the individual provisions, it appeared they are aware of
most of the problems and had attempted to reach some solution of |
tham.

1f I can be of assistance in commenting on specific details, please
let me know,

Very truly yours,
e

o ——
~—

THB:ac



a;;;;agsﬁﬁ*;gfg; i EXHLBIT LXVIII

UNTVERSITY OF CALIFORNLA, LOS ANGELES

AR
BERKELWY = DAVIS * IRVIKE « LIS ANCGED ES = WNVERSIDE « SA % DIEG ¢+ 54 FILARGCE G 4 ; ! SANTA BANUMARA » SaNTEA LN~
\ n:
SO0 OF 8.4
s ANGELEN, CALIFURNIA gy

October 8, 1978

John H, DeMoully

Executive Secretary

California Law Revision Commission
Stanford Law School

Stanford, CA 84305

Dear John:

Although I have not had an opportunity to complete
a detailled review of the California Law Revision Comis-
sion's Tentative Recommendation Relating to Nonprofit
Corporatlon law, 1 have reviewed the general siructure
of the proposal and many of its proviesions, As vou may
be aware, I served as the draftsman for the Michigan law
Revision Commission in preparing the Michigan Business
Corporation Act, and I have asgisted in an advisory
capacity in the initiepl efforts of that Commission to
develop a revised nonprofit law for the state of Michigan,

Although the Michigan efforts have & considerable
wey to go, & Bar Committee i now in the process of
developing initial drafts. A relevance of this to the
California experience is that it was first thought that
the nonprofit law should be built upon the Busineas
Corporation Law, incorporating by reference or cross
referencing where appropriate the operative provisiuig
of that statute, After considerable effort, the Bar
Committee concluded that the most workable approach would
be to draft an entirely new statute. Although the Law
nevision Commiesion has yet to consider the matter, it 1z
my impreasion that it, too, has concluded that the moet
effective way of dealing with the problems of nonprofit
corporptions is to give them the dignity of a separate
statute, The likelihood is, of course, that such &
separate act would borrow heavily from the provisions in
Michigan's Revised Busineass Corporation Law,

Accordingly, expressing my own view only, I must
- agree that the approach adopted by the California Law
Revision Commigmion appears to be the most promising for
atructuring the new act, Moreover, I favor the approach
ot adding s meparate division with provisions applicable
to corporations generally, 8Such provisions as definitiocnm.



John H, DeMoully -2 October 8, 1976

corporate names, and filing provisions should not vary
from one corporate form to another, Accordingly, there
is mtatutory economy, particularly where the poassibility
of future amendments is contemplated, in providing a
separate division encompassing these sections, The
alternative of duplicating identical provisions 1in sach
of the applicable statutes appears unnecessary and leaves
open the possibility that in subsequent amendment of one
act a legislative oversight will leave the other act in
unexpected and undesirable conflict with the first,

I have besn asked by the Michigap Law Revision
Commimgion to review California‘s propoaal for the purpose
of determining whether many of its detailed provisions
might be ussble in Michigan's Revision. I am hopetul
that I shall be able to complete this review in the near
future, and I will send you a copy of my comments in the
hope that they may prove of some value to the California
Law Revision Commission as well,

I am grateful to you for keeping me posted on the
developments in this area,

Sincerely,

%éy 727

Stanley Siegel
Professor of law

S8:mrs



First Supplament to
emorandum 76-83 EXHIBIT LXVIX.

EIELDS, FEMN 8 FEINSTEIN
ATTORNEYS AT LAW .
SUITE 1230

{BVING E PIELDS ,@m33 VENTURA BOULEV&RD
H THOMAS FEuN LIFORNIA D!436
H. MITCHELL FEINBTEIN EMCINDG, CA 3
ALAN AMITIN BB D4al

October 7, 1976

John H. DeMoully

California Law Revision Commission
Stanford Law School

Etanfeord, California 94305

Dear Mr, DeMoully:

y
Please exuse my failure to repond to your letter of September 22, 1978,
as well as my lack of communication regarding the proposed Nonprofit

Law,

Upon recaipt I immediately read the general approach which outlines the
new law; however, because of a disabling illness I was unable toc go any
further and will not be able to proceed.

There is one comment I must make. I am sure this comment may have al-
ready been made, but if I am correct, it appears that the new law
incorporates within its provisions all types of nonprofit corporations.
1f from my casual reading of the preface this is correct, I must ex-
press my disapproval. The difference in the concept, formatien,
operation, and management of a charitable nonprofit corporation as
compared, lets say, to a mutual water company or a cooperative, §s too
d¢ivergent both as to the purpose and benefits to allow the same laws
to apply. This is amply demonstrated by the present law as it applies
generally to nonprofit corporations.

Thank you for the opportunity to examine and study the proposal. I
intend, in some way, for my own edification, to continue to study tns

proposal and if I am able, will submit such other comments as I think
would be helpful,

Very truly yours,

FIELDS, FEHN & FEINSTEIN

_ Lottt

IFF/cIn



First Supplement to
sanorandum T0-07

Livon kLR

‘PRC-AR

LEFMD> & ODARAETT

-aee

By

EXHIRIT LxX

MUSIOK, PEELER & GARRETT
ATTOHNEYS at Law
DHE WILSHI89E BOULEYARD
LO8 ANGELES, OOl FORAMN S @OOlF
TELERPHOMNE 1233 2R 3327

October &, 1976

John H. bheMoully

Executive Secretary

California Law Rewision Commission
Stanford Law School

Stanford, California 94305

Dusr Mr., DeMoully:

We are

leges and Universitics, and varlous individuacl
asgociatiens, and noapra’it nivic and cultural
tiorne. We hsve had an opportunity o teview the Calyfor:
Commission tecomumendation releting ta s new
r onot pioviding

Law Rewisian

LAmLK

the attarneys for the California Hosnital
soclation, the Assgociation of Independent Califoruia Lol

i

Ronprofit Corporsticn Law and wpologine fo

you with our
would like to commend the Comwmissicn for doing
Jo in preparirg 3 compreheanslive nonprafit
for use in California. We dave anly 2 few
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MUSiCh, FEELER & GdaRoTy

dubn B DoMoul i
Fage Fwo
October A, 19786

{13} The duty of cere ilmposed tUpon directurs of
many nenprofit corpeorsticne embeodies the same standard
a5 lmposed upon dlrectors of profit-making corporationa,
However. wo are concerned about the dilstinction with ra-
speut to the greater duty impoged upon charitable trustees.
This could have a snbstantial adverse effect uven the opnar-
atlen nf ponprofit hosplitels within the state. We are ceyr-
tailn that you recognize that moast nonprofit hospitals ovper-
gting in the state of California attempt to, and most have,
secured an exempiion from irncome tax under the prov¥iglions
of 5C61{c) {3} of the Internal Revenue Code. The exemption
1g granted an the theory that these organizations are chnarit-
able in vbature. If tre duty of charitable trustees is fmproaad
upon the directors of these corporations then we feel that
there will be a widespread reluctancs to gerve -- pvarticularly
inn view of the fact that in serving in such capacity most of
the directors are not compensated. Accordingly, we would
recommend that the standerd of care for trustees for cha+vii-
able purposes be limited to only those activitles which re-
quire registretion under the Uniform Supervision of Trustees
for Charitable Purposes Act. Sipce hospltals are exempt
frem reglstration, this would resoclve the problem. Anothor
meane oi handling the problem would be to exempt from the
standard of care for charitable trustees thaose cirectors
who operste a business entity as the primary function of
the corporation even though it be a charitable purpose under
the Internal Revenuc Code,

We hope that you will take these suggestions inta ron~
slderation in your deliberaticns.
Very truly yoyra,
L o
‘-]J L _- s [
James B, Ludlam
for MUSICK, PEELER & GARREDT

JEL 4 j b



N

kirsL Lopplement to
Meworandum 76«83 EXHIBIT IXX1

ROBERYT L. HEWITT
ATTORNEY AT LAW
PROFESSIONAL ARTS BUILDING

. 2888 'C’ OLIVE HIGHWAY
OROVILLE, CALIFORNIA 95985

(916) §34-393
October 5, 1976

Fr. John i1, Deboully,

ixscutive Secretary

Califonia Law Hevisi.n Jommisclun
Stanford Law decho.l

Stanford, Callforaia 94305

vear ir. belicullys

Thank you for your reminder ol September 2z, 1976, 1 had reviewsd the
eniire draft and prepared some nutes when it first arrlved, but have
not had an opportuniiy until now to dictate them.

I agree thai there shuuld be a separately stated tson-Frofit lorp.ratlon
Law, as the present interrelatiounshlp of the General Corporation Law
and Won-Profit Corporations is impussible io wourk with for nust Calli-
ornla Hon-Profit Uorporatlons, :

Lot me make the {ollowlng comments su the materials as 1 recelve Lhemt
Fage 141 Some of the small lon-Frofit Corporations in Unlli~
rnia have a difficult time limlting the executiun A Instru-
ments by senlor execulive officers on behalf of the liun-FProfit
Corporation. I would like i. see sonme ruqguirements Lhat there
be authorlzation in writing by resolution of the Board of
Directors f.r any executive ufficers except the president or
chalrman of the board to enter intc binding cuntractual re-
lations with third partles. _

Fage 151 The .ue uverslght in the existing law, and c.utlnusd
in the pr.posed Non-Pr.tit Corperation Law 1s that the term of
a director is one year, .r until a succees.r 15 elected and
takes office. I would 1lke t. see the new hun-Frofit Corpora-
tion Law lnclude a provislon that permits the board 1 dlrectors
to terminate a Jirector for failure to attend any anrual T
regularly called meetln; during the course. ol that year.

Fage 211 Under existing law the presideni and secretary pu-
sitl me may not be helu by the same person, hut any two other
oT{ices can be held by the same person. Small don-frolli

1 " Corp.rations in Galifornia generally use counter signature

‘. checks and I would like to see a provision that the president
and treasurer positivns n.t be held by the same person,
Additionally, that no instruments of the corp.ration can be

signed by the same persun in more than one capacity.

Fage 31: 1 would like io see a provision that speclial mect-
ings may be called by any three directors whether they huld

.ne~tenth of the votlng power .r luss.

Page 631 Decause hon-Prolit Corpsratlons tor the most pari

provide governmental activitles, such as edu#ation or soclal
and welfare relief, an additi.nal fee for perfurning thie



Page Z

Mr. John H. Ueiloully
California Law Hevislon Commisslon

- Prr

soclal functlon aught not to be imposed un hon-Frofit
Corporatlons. ' '

Page 721 1 believe that the Government Code Section 12210

sught . be contlnued, without fee, fur ion-lrofit Corp-
sratl.ns as previ.usly set forth.. ' .
Fage 50t No place in the Uode do I {ind the defingtion .f

. "member", and thls sh.uld be provided at thls point as

3eptlon 51524, : ' 7 . : : .
Fage 1311 3ection 5312 sh.uld provide, consistant with the
{oreguing, that each direct.r shuuld huld .itloe "until the
sxpiration .i the term f.r which elected,  the b.ard de-
clares a vacancy, or until a sucessor has been elected and
quallified,"

Fage 1351, Beetion 5321(a} I believe should read ".,.. elucted
by the members at the annual meeting of menbers.” '
Page 144t Jeetion 533¢(b), In accurdance with the previous
discussion, I bellieve should read: "“The by-Llaws may pruvide
that a quorum of direct .rs is greater ur less than a maj.rity,
but not less than one-third of those authorized to vote."”
Fage 1631 Sectlon 5380(a) (2) should reads “A foreign or
another domestic Non-Frofit Corporation, «.."

Fage 1671 Line 3, the word®ultimately” should not be inserted
in there, , A _

Fage 1781 Sectlon 5424 should have an additional subsectlon
(ii which requires the words "non transferable membership"
be stamped on membership certificates where approprlate..

Page 2161 Section 5563(b} makes 1t mandatory that a Non - :
Frofit Corporation which is deemed to be "a private foundatlon”
must distribute ite income..."in such a manner as not to sub--
jsct 1t to tax Sectlon #4942 of the Internal itevenue Cude. of

1o5h," I think this is misleading in that 1t mandates that the

private foundatiun not viclate the hevenue Code of 1954, and

I believe the intent oif the CommMsiosn would be to make it di-
rectory, rather than mendatory, Secundly, under theinternal
Revenue Code of 1976, private foundations are glven a different
treatment than under the Internal Revenue Code of 1954, Fer-
haps one solutlon would be to just simply indicate as 1ollows:
¥, .o a5 not to unreasonably subject 1t to tax under the Inter-

nal Kevenus Cods,”

“Fage 2201 Section 5573 mandates by use of the word "shall”

that the trustee. of a commun tiust fund pay periodically divi-
dens which equal the net incoms of the trust., I belleve that
inserting the words "when avallable"-after the word "pay" in
the second llne of this section would clear up any amblguliy.
Page W0s Sectlon 6411 grants specific powers to a Non-Proflt
Corporation whlch, may be contrary tu Federal Bankruptcy Law.
Une sulution would be to insert language which would permii the
Non-Profit Corporation to dv these things, "consistant with
¥ederal Bankruptcy Law."

Page 3041 3ectlon 6720 permits a voluntary disulution of the
lion~Profit Corporatiun by a simple majority of the membership,
Pecause of the academic, and soclal services provided by Non-
fit Corporations, yemerally, I believe that it would be 1n

W

\;J



Page 3 :
( " Hr. JOhﬂ H-. Dahaully
; ' halifornia Law Hevislon Gummission

the best 1n£erest of Non-Profit antities for the vote to
. be three-quarters, rather than 2 simple majority of the :
. members to begin a vuluntary d%polutlun of the corporatlon.

. In this manner, & minirity of nembere, whu may wish to con-
tinue the function, purpose, and structure of ‘the None
Proflt Corporation;would be ablé to garry un those activitis
without & hindrance of ths magority at the tims.

“In splte of the furagoing cumments, Mr. Deﬁaully, I think that- the rec-
ommendations relating to the Non-Frofit Corporation Law are very well
done and I would be more than happy tu work with the Commission in any
capasity that you feel I might be of sume service. Agaln, thank you
for your repinder of September 22, 1976, and I irust that my conments

- reached the Commission before. this 13 aubmitted after tha Lammisaion%

. Oetober meating.
very truly yaurs.
. Hobert L. Heuitt '
. HLH/ch




