405/756

77.400 _ 10/1/76
Memorandum 76-83

Subject: Study 77.400 - Nonprofit Corporations (General Reaction to
Eegfat}ve Recommendation; Basic Approach of Tentative Recommen-—

BACKGROUHD

The Commission's Tentative Recommendation Relating to lonprofit
Corporation Law was distributed for comment in late July 1976. It was
sent to almost 300 persons wﬁo had expressed an interest in reviewing
‘the tentative recommendation, comprised mainly of attorneys and representatives
of nonprofit corporations, but also including state agencies involved
with nonproefit corporationa; judges, law professors, and other pexsons
dealing with nonprofit corporationms. . K

Attached to thils memorandum are 61! exhibits containing comments on
the tentative recommendation. We anticipate receiving additional comments
within the next few days and over the next few months. We have made
clear to interested persons that their late aomments will be considered
whenever recelved but that it is better if they be received before the
Commisaion's recommendation is sent o the orinter. It is more difficult
to make changes after the bill is introduced because a legislative
committee report must be adopted to revise the Comments.

e draw your attention to Exhibit XXX, and note that the State Bar
Committee on Corporations apparently plans to submit no comments at this
time. However, the Special Subcommittee on Nonprofit Corporations of-
the State Bar Committee on Taxation has submitted ita general comments
(Exhibit XXV) and individual detailed comments of members of this aubcommittee
have been (Exhibits iXKXVII, XXXXVIII) or will be submitted in the near
future. ‘ - 7

We plan in this memorandum to presant the staff analysis of the
overall reaction to ‘the tentativa recommandation and an analysis of the
comments on the baslc aporoach of'rhe tantative draft.

Separate memcranda will be prepared.on othetr aspects:

Memorandum 76-90 -- Division 2 (Nonprofit Corporation Law)

Memorandum 76-91 —— Division 4 (Provisions Applicable to
Corporations Generally)

Memorandum 76-92 -- Conforming Changes

Memorandum 76-93 —-- Cooperatives and Other Special Corporations
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OVERALL REACTION TO TENTATIVE RECOMMENDATION

4274

The comments on the tentative recommendatlion were in general
highly favorable. The persons who reviewed the proposals characterized

LT ]

them in such terms as "excellent,” 'well dome, thorough,” and “commendable.”
Professor Oleck (Exhibit III) stated that it {s "probably the best

statute ever proposed on this subject”; the nonprofit corporations
subcommittee of the State Bar Committee on Taxation (Exhibit XXV}

"completely and enthusiastically endorsels] the approach taken.” You
should read the attached exhibits to get an overall feeling concerning
the reaction to the tentative recommendation. It is obvious that many
of the persons who submitted comments made a careful study of the tentative
recommendation.

Among the more specific comments directed to the general character
of the tentative recommendation were that it simplifies and clarifies
the law (Exhibits V, IX, XIII, XVI, XXXIV, XXXVIII}, that 1ts use of
self-executing provisions is good (Exhibit XVII), that the concept of
having a single statute applicable to all nonprofit corporations is
sound {Exhibits XX, XXXIV), that the method of paralleling the business
corporation law is good (Exhibit XIV), and that the general drafting
philosophy of the tentative recommendation 1s desirable (Exhibit XXIV).

One commentator (Exhibit XIIT), helieves the Commission should
include revision of the tax laws as part of its study, and another
believes that the law relating to nonprofit associations should be
jncluded (Exhibit IV). The staff belleves that neither of these 1s
practical within the scope of the present project. It would be possible
to undertake review of the tax laws relating to nonprofit corporations
as a related project, as well as of nonprofit associations, 1f the
Commission so desires; of course, the tax law project could include only
state and local taxatlon.

Another commentator (Exhibit VIII), believes that the tentative
recommendation 'falls to take into account the vase difference between
the diverse human elements and management make~up” of business and
nonprofit corporatioms. As a consequence, the tentative recommendation

would penerally provide inadequate protection to the individual member.
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It is the commentator's "firm belief that your baslc approach should be
directed much more toward the protection of individual members.”’ By way
of contrast, Exhibit XXXVII, being a "members rights thinking person’ 1s
impressed with the emphasis the tentatlve recommendation places on
“preservation of members' riphts and control of tﬁe Board of Directors
to agssume adequate limitations om management. "

Eihibit XXXVI raises the questioﬁ-whethet the tentative recommendation
will cause formation of nonprofit corporations for land ﬁarketing schenes.
It notes that "“a great number of fiduclary and legal strictures seem to
be not nearly severe enough.” Without more specific criticism, the

statf is unable to comment on thils point.

BASIC APPROACH OF TENTATIVE DRAFT

The letter of transmittal which forwarded the tentative recommenda-

tion for comment included the following request.

Your comments are solicited now regarding all of the follow-
ing: ' |
(1) The basic approach of the tentative draft--a comprehensive
nonprofit corporation law (ome that is complete in {tself and does
not require reference over to the business corporation law) and the
addition of a new Division & to Title 1 of the Corporations Code
(wvhich will contain provisions applicable te all corporatioqe,
profit and nonprofit). o
The vast majority of the persons who submitted comments approved the o
basic approach of the tentative draft. Two State Bar committees re-
viewed the draft; one “"completely and enthusiastically endorses the ap-
proach taken" but the other 1s opposed to the cdntept of Division 4.
Only two of the 60 persons who submitted comments objected to the con—
cept of Division &4; one cobjection was made on the basis that the non-
profit corporation 1aw should be complete in itself without having a
Separate Division 4.
This memorandum first sets out a summary of the copments received
on the basic approach Following this summary is a discussion of the
statutory scheme proposed in the tentative recommendation and then an

analysis of the contents of Division 4.



Summary of Comments on Basic Approach

State Bar Committee on Corporations

A letter from the Chairman of the State Bar Committee on Corpora-
tions (Exhibit XXX) states:

For the reasons indicated at the meeting, our Committee is op-
posed to Division 4 of the rommlssion's tentative recommendation,
and feels that the definitions and general provisions presently
contained in the General Corporation Law should be retained in such
law. To the extent that such provisions are appropriate for non-
profit corporations, they nay be incorporated by reference or
repeated with appropriate modification.

Special Subcommittee on “onprofit Corporations

By way of contrast, a letter from the Chairman of the Special Sub-
connittee on Honprofit Corporations of the State Bar Committee om Taxa-
tion (Exhibit XXV) states:

Nur reactions were as follows:

1. The approach taken--a separate and independent nonprofit corpo=~
ration law~--is desirable and meets with the unanimous approval of
our Committee.

2. The idea of combining sections that deal with provisions equal-
ly appropriate to non-profit and profit corporations was also
desirable.

In short, our Committee completely and enthusiastically endorses
the approach taken in this legislative draft.

Dther Feactlons

With the exception noted below, the basic approach taken in the
tentative recommendation was éitﬁér generally or specifically approved
by the persons who commented on the tentative recommendation. Some
writers objected to the organization of Division 2; this is not dis-
cussed in this memorandum. See Memorandun 76-90.

General approval. Some of the comments recelved expressed general

approval of the tentative rscommendation without referring specifically
to the basic approach. See Exhibits II, III (Professor 0Oleck--"probably
is the best statute ever proposed on this subject™), IV {"excellent
proposal”), V ("proposal is to be commended™), IX (provisions "are
clearly put and considerably easier to understand {and thus easier to
comply with) than before"), XXI (“discovered no significant defects”),
X¥XII ("draft 1s entitled to high commendation’’), XXXIV {"Herbelieve

your recommendations to be good and well-researched and proposed. I'm
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.sure that the results of your excellent efforts will simplify the law
and improve 1its uniform application with respect to all nonprofit corpo-
rations.”), LXI ("I can find no areas of the proposed new ‘fon-profit
Corporation Code with which I disagree.”).

Specific approvai. Many of the comments specifically approved the

basic approach. See Cxhibits XI ("basic approach of the Commission,
i.e., a nonprofit corporation iaw which 1s complete in itself is good;
it will contribute :to economy of time and money''), XIII ("I think that
the overall approach of the Commission and iie conmsultant is excellent.
The non-profit law har boen confusing for years and the adoption of a
new general corporation law has made it imperative that something be
done about the non-profit law. 1 am delighted to see that this is being
done at this time, and I hope that the Legislature will be able to move
promptly on the Commission's recommendations. . . . To me, the policy
of simplification is parawount. There are many small non~profit corpora-
tions in this state whe either receive no legal advice at all or receive
free lepal advice., ifany attoraeys--and I am afrald that at times I have
fallen into this category myself--are net as careful as they should be
in the advice rendered to the non-profit corporations. Therefore, a
clear, concise starute with a minimui number of cross-references 1s
necessary.’), XIV ("iHonprofit ccrporations are an increasingly important
segment of corporate law. 1 thoroughly comcur with the concept that the
non-profit corporation law should be complete in itself. I think the
basic approach of the tentative drzft is excellent.”), XV {"support the
idea of a separate nonprofit corporation code and am appreciative of the
basic thrust of the commission’s work'), XVI ("Generally, the recommen-
dations for the rewrits anc consolliaation of the nonprofit corporation
law into the 17 chaprers 1s well don2 and 1s a bip step toward simplifi-
cation and clarification of the law.', XVII ("Part I and Part II, has
been reviewed by me. I am impressnd by ite comprehensive nature and
thoroughness in scope and coverage.'), XVIII ("L agree that a separate,
independent statute governing California non profit corporations 1s
desirable, although I do not pecesgarlly agree with the statement made
at pape five of the recommendation to the effect that the existing law
has not worked well in practice. . . . I belleve that it is quite sound
to establish a separate Sectlon of the Corporations Code for provisions
that are applicable both to business corporations and non profit corpe-
—5—



rations."), XIX (“Tnis letter should not be construed as a genéral
criticisn of the draft., On the waolz, the draft provisions would seem
to provide an cxcellent substitute for the cxisting nonprofit corpora-
tion law. The authors of the draft should be congratulated for thelr
fine work.'), XX (“"As a general matter, I think that the ildea of a
basic, self-contained Non-Profit Corporation Law is an important step
forwérd in this araa. . . . I hope that no matter what happens with
reference to the rocommendations, that the coreapt of a specific body of
law relating to all non-profit ccrpourations is put into effecc by the
California legislsturz."), XXIV ("Th= Club supports the general approach
taken by the Commission in drafting a complete and self-contained non-~
profit corporation law. We believa this approach wiil facilitate the
use and understanding of the statutes applicable o nonprofit corpera-
tions by both lawyerc and laymern. Thnis 1s particularly important in
view of the fact thr: lawyers frequently perform lepal work for small
nonprnfit corporations without corpensaticn, and following formation,
many small nonprofit corporaticns are operated by laymen without the
benefit of legal ccunsel ip. dey-tu—dey operstions.”), XXVI ("I have
revieved your draft . . . of the prop-sed new California Non-Profit
Corporaticn Liw (Pavts I ard T7). Gn the whole I chink it is very well
drafred. It is 7o be hoped that the legislaturc will adopt the new
law."}, XXVII ("hecrtily endorse the anpraach™), KZIX ("I have read the
tentztive recomnendation of the Commission and express my approval. The
comprebonsive coveinge of the new staiute will glve non-profit corpora-
tions and their cdvisors clear guidancz, with a cingle codification, in
the law governiny tue orgaenizaticn and coeration of suclh corpora-
tions."), XXXI ("Preliminarily, w2 would like to express our apprecia~
tion of the Comnission's general approcch In the orgnnization of the
Drafc, and our wholeheartzed support of the coucept of establishing a
complete and sclf-contained nonprofit corporatien 1ow''Y, XXXIIT ("I am
in total agreexent with the specifi: cpproach of a comprehensive non-
profit law complete in irsclf. Tha refcronces in the current law to the
business corporat’on lew crentes o and of probieis for nonprofit corpo-
rations."), XXXV ("ThLz vecommeaded rastructuring of the code basically
te provide a saparate sectlon devotead to monvrofit corporation law
appears to uc Lo have conslderable mamit.™), XHXVI ("I think the basic
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approach in the tentative draft proposing comprehensive, complete non-
profit law which allevistes the necessity cof flipping through every

other coda book is a moteworihy sad = wvaliznt undertaking and one which

has long since been overduc."”), XXXVIII ("ERC approves the baslc ap-

proach of the tcntative draft and commends the Californla Law Review
Commission for the fine effort.™), XXXIX ("General Approach~-Agree--1

have been asked to incorporate the Hatloral Wool Growers Assoclation.

It has operated for 100 years as an asscclation. It was somewhat embar-
rassing to respond to & member in Texas who wanted a copy of the Califor-
nia MNon Profit Law!™), XXXXIII ("I om favorably lmpressed with the

format, the substance and the wording erployed.’), XXAXIV ("The problems
raised in vour report with respect to the lack of continuity of the

general corporate law provisions and the monprofit provisions have

caused many hours of wasted time in develcping articles of incorpora-

tion. There ie no auisticu that z conprehensive nonprofit corporation

law will be extrerzly kelpinl to lawyers working with this type of
organfzation. . . . I wholcheartedly concur with the concept and recom=—
mend that the two povts, part I--Wew Divisicn 2: Nonprofit Corporation

Law and part II--Propesad Lezislatica, New Divislon &4: Divisions Appli-~
cable to Corporatlon:, generally be roccmroudad by your cormission.”),
EXXXVI ("tho Comsdesion has succassfully zchieved its desire to simplify

the nonprofit corporation statute £ad to Iill in the many new, needed
provisions in what wos an incormpleie znd hopeleasly cbhsolete law.™),

XXXXVII (“eoproach is excellent and desirable”), XKXXXVIII (""Overall, I

am véry irpresced with the quality of the Commlssion's work and I think

that the basic erpuoach is sound.”), X¥XXXIX ("I 2m in azcordance with the approach
of the Law Revisisn Cormission, and part?cularly its attempis to simplify the
law relating to nenprcfit corporations and to furmulate the provisions
relating to this tcly of low in cne cormcecutive sat of code sections.
Although a number of nop-profit corporations are formed where the clients can
pay substantlal fees for the legal wor: involved, particuldrly in the
municipal financing aren and in cornection with the formetion of special
corporations in coouection with vweal estarc develonments, a number of
corporaticnc ruct be forwes by every attorriy virtually as a public service.
Any stepc whizh meke it eacicr Jor the lawyer t~ carry out this latter
function of publiz service in < covpotent mammar without a great expenditure
of time and effcrs will be of beuefft to the oz, sipce it will encourage
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a number of attormeys to engage in this activiry who otherwise would not

be able to perform such public service. I hope these couments wmay be

helfpful, and eongratulate the Courission on its noble effort im this

area.”), LI ("like the approcch cf hoving a Nonprofit Corporation Law

which is complete in 1tself”), LII ("I can state that I approve your

approach in producing 2 self-contained set ¢f codes relating only te

nonprofit corporations. This should be a boon to practitioners in that

the location of the pertinent law and the interpretation of it will

be greatly simplifind.”), LIV ("1 strongly support what your letter of
Transmittal, July 23, 1976, refers to ac 'The basic approach of the

tentative draft' and the recomzmendation -f the Commission that there be
adopted” para. 1) A new and self-ccitalned nonprofit law that 1is Ve
complete in itself and does not require reference over to the business
corporation law. . .', and para. 2) A new Division 4 to Title 1 of the
Corporations Code that would set for provisiens applicable to all types

of corporations.'), LV ("Whzn the nzw orofit corporation law goes into

effect, we will hove two corporation lzws in effoct because the old one

stays in effect for the parts of it that are incorporated intoc the

non-profit law. Obvicusly, the w2zt loglcal step is the one you have

taken - to make a ncw separite uon—profit 1sw. Both are very different

in purpose, orgznizatoa znd cpexstion ~nd should be provided for entirely
separately wich the exzreption of those comncn mochanical matters that you

have provided for in the new nivigion 4. With this revision, then these
provisions not only can Lz vsed more eanily end intelligently, but also they will
be more cacily anznded to correct fu-urc problems for specific problems

of elther proflt or non-pro:it'y, LVIL ("First, you solicit comments on the
basic approach of the tentziive Ara’c~-~~ comprehensive nonprofit corporation
law, complete in itseif, and tha additisp of o unew Division 4 to Title 1 of the
Corporations Code. I heartily endorse +his spprooch.’™), LVIII ("I am

very much in favor of o comprehensive nonprofit corporation law which 1s complete
in itself. ‘herc therce are provislons of the law which are applicable to both
profit and nonprofit ¢-rporations 1 favor a2 cowpilation of such provisions in
a separate division of th~ Corpocatiun Cnde. The reascas for this preference is
not onl# the Tacility for reseszch oud azzlvsis, but the improved quality of
advice which might be vendered whers one is rot faced with the procedural task
of referring to several volumus of geveral codes in order to ascertain the law
relating to a parcvicular proble: nf =~ client; the ease of research will
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reduce the cost to the client and assist in providing a more accurate response
to the particular situation, a better service at a lower cost with less
possibility of confusion and error.’), LVIX ("We think the basic approach of
‘a comprehensive and complete nonprofit corporation law deserves support. We
think the Commission's draft is excellent.")}.

Comments expressing concern about Division 4. Four of the writers

expressed concern about Pivision 4. Division 4 was considered to be
“"quite sound’ in Exhibit XVIII but the writer supgests that the division
“should be expanded’ to add additional provisions common to business and
nonprofit corporations. Later in this memorandum, the staff sugpests
one additional provision for Division 4.

In Exhibit XXXVII, the writer states that a division containing
provisions that cover both profit and nonprofit corporations may be a
"good idea''; if the provisions "turn out to be the same, of course I can
gsee one [division] serving for both. But, normally, matters of preat
departure develop over the years and we might have substantlal differ-
ence in the proposed separate [division] between the two types of
corporations . . . ." There is merit to this point; the Commission
should include in Divislon 4 only those provisions that are extremely
unlikely to require separate development for profit and nonprofit and
other types of corporations over the years.

One writer (Exhibit XXXXI) objects to Division 4 on the basis that
it is inconsistent with the objective of having a nonprofit corporaticn
law that is complete in itself. "It would have been preferable to have
the non-profit corporation law really complete not requiring any refer-
ence to any other part of the corporation law." The writer also sug-
gests that all.speclal statutory provisions applicable to nonprofit
corporations should be included in the new nonprofit corporation law.

Mr. Holden of the office of the Secretary of State (Exhibit LIII)
objects to Division 4 on the ground he expressed in his prior letter
(previously considered by the Commission) “that a consideration of that

subject is entirely premature and unwise. "’

404/373

Scheme of Tentative Draft

The scheme of the tentative draft is to take certain provisions of
general application that do not relate to the internal affairs of corporations
-



and to compile those provisions in Division 4 to be applicable to all
corporations. Accordingly, a person interested in business corporations
under Division 1 will need Division 1 and Division 4. / person ilnterested
in nonprofit corporations under Division 2 will need Division 2 and
Division 4. A person interested in a corporation formed under a speclal
law will need that special law and Division 4.

In determining which provisions should be included in Division 4,
the staff took a conservative approach. We compiled in Division 4 only
those provisions which are of the type that should apply to all corporations
and are not likely to require modification for particular types of
corporations. We were influenced, too, by the convenience to the person
who was seeking to find the provision in determining whether to compile
the provision in the nonprofit corporation law or in Division 4., We
selected provisions for Division 4 that did not relate to the internal
affairs of the corporation so that both the business corporation law and
the nonprofit corporation law would be complete 1n themselves. We were
influenced by whether uniform provisions on the particular subject
matter were needed and by whether. there was a danger of having inconsistent
provisions dealing with the subject matter in various corporation statutes
if a uniform statute were not enacted. If the subject matter was one
where different statutes might reasonably be expected to develop for
different types of corporations, we did not include the provision in
Division 4.

The situation can best be illustrated by an example. Take, for
example, Section 14452, which provides:

14452. A corporation shall, as a condition of its exlstence
as a corporation, be subject to the provisions of the Code of Civil
_ Procedure authorizing the attachment of property.

As drafted, this provision will apply to all corporations, unless the
corporation is expressly excepted from the operation thereof or there 1is
a speclal provision applicable to the corporation inconsistent with
Section 14452, in which case the special provision applies. 3ee Section
14450, A plaintiff who has a cause of action against a corporation and
wants to attach corporate property can refer to one section--Section
14452=-and need not determine which statute the particular corporation

whose property is sought to be attached is incorporated under.
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What is the existing situstion? With respect to corporations
governed by the new General Corperatlon Lew, sessien 105 provides:
N 106. 4Any corporation heretofore or hereafter formed under
. this division shall, as a condltion of 1ts existence as a corporation,
be subject to the provisivnc of the Code of Civil Procedure authorizing
the attachment of corporate property. o o
Section 106 does not zpply to corporations which are not governed by the
new Ceneral Corporation Law; such corporations contiﬁued to be covered
by the repealed provisicn of the old Genmeral Corporation Law, specifically
Section 126.1, which provides:
126.1, Any corporation heretofore or hereafter formed under
this division shall, as a condition of its existence as a carporation,
be subject to the provisionc of the Code of Civil Procedure authorizing
the attachment of corporate property.
1f Section 14452 were taken from Division 4 and inserted into the new
nonprofit corporaticn law, we will have a provision covering corporations
formed under the new Ganeral Corporation Law, a similar provision covering
corporations formed under the old General Corporation Laﬁ, a different
provision covering nomproflt corporations covercd by the new nonprofit
corporation law, and mo provision at all covering corporations formed
under the cooperative corporation law or other divisions of the Corporations
Code or under special statutes in other codes, If a provision covering
attachment is to be duplicated fn each statute providing for the formation
of corporaticns, the cowparable provlsion of each statute will have to
be amanded 1f the need for cmendnent of the provision arilses. A more
significant prollem is that a plaintiff who seeks to attach corporate
property will be faced with the tack of identifvinpg the particular
statutory provision that zppiiec to the particuler corporation whose
property he seeks to attack. Ue think this is clearly the type of
situation where one general provision should apply to all corporatlons
and the provisiou is hest complled in a division that applies by its
terns to all corporations.
e believe that the same case can be made for the other provisions
that are compiled in Divisfon 4. In a separate portion of this memorandum,
we go through each chapter of Division 4 pointiﬁg up the considerations
that are relevant to whether the provisions of that chapter should be
duplicated in the various statutes authorizing'the'fcrmation of corporations
or should be compiled in Diviston 4. o
~11-



The State Bar Committee on Corporatlons discussed Divislom & and,
as previously noted, disapproved the concept of Division 4. Several
members of the committee advanced reasoms at the meeting for this disap-
proval. Mr. Holden (office of Secretary of State, see Exhibit LIII
attached) stated that he believes that it 1s premature to approve Division
4. Instead, he would wait until the nonprofit corporation law is enacted
(with the provisions in Division 4 included in the nonprofit corporation
law) and then determine whether some of those provislons can be combined
with provisions in Nivision 1 to provide provisions applying to all
corporations. Perhaps he would wait to make thils decision until the
study of cooperatives and the other corporations not formed under the
new General Corporation Law has been made, The staff belfeves that a
decision can be made now as to which of the provisions in Division 4
should apply to all corporatioms. In this connection, it should be
noted that the provisionc of the old General Corporation Law, which
would be supersaded by Division 4, 1id apply to all corporations but
many improvements have beezn made and defacts eliminated in these old
General Corporation Law provisions in drafting the new General Corporation
Law. Division 4 makes the new perfected provisions generally applicable.

The second reason given at the State Bar Committee meeting was that
the new General Corportion Law should be a self-sufficient body of law
for business corporations. This reason has considerable merit, especially
{nsofar as the internal operation of corporaticns is concerned. However,
when matters such as attachment of property or service of process on
corporations, and the like, are concerned, the staff believes that it
would be better to have a division applicable to corporations generally
than it would be to duplicate the provisicns in cach corporation statute
i{n order that each statute be complefre in stgelf, In this connectilonm,
it should be noted that the persoms coumenting oa our draft were strongly
of the view that we need a nonprofit covporatiom law that is complete in
itself but, at the same time, there was almest unanimous approval of our
basic approach which is to compile certain peneral provisions 1n a new
division applicable to all ~orporatlons.

snother concern expressed at the meeting of the State Bar Committee
was that, if the provisioas oroposed to be compiled in Tvision 4 were
compiled in that divisiorn and made applicable to all corporations, there
is a danger that inappropriate amendrments +i1l be made to the general
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provisions to deal with the problems of particular types of corporations--
such as cooperatives. Given the nature of the provisions compiled 1in
Division 4, the staff believes that such amendﬁenté are unlikely and, if
justified in rare instances, are managable. By way of contrast, consilder
the problem of amendments if the provisions in Division 4 are to be
duplicqted in each of the statutes relating to the formation of corporationms.
Each time a defect is discovered im one of the sections, amendments to
 all comparable sections 1in the various corporate statutes will be required
if the sections are to be kept uniform. The likelihood of unintended
lack of uniformity resulting from a corrective amendment to one but not
all of the sections is a significantly greater danger, we believe, than
inappropriate amendments to the general provisions if they are compiled

in Division 4.

In conclusion, the staff believes that a sound decision on whether
to retain Plvision 4 can be made only 1f thé alternatives are considered
with respect to each chapter of Division 4. An analysls of each chapter
is set out in a subsequent portion of this memorandum.

There is another significant benefit of collectinp in Division 4
general provisions that do not relate to the internal operation of the
corporation. The 0ld General Corporation Law will continue for many
years to apply to a substantial number of corporations, including cooperatives,
mutual savings'banks, savings and loan associations, private educational
corporations, and sc on. Defects in the old General Corporation Law
will continue to exist with respect to these corporations. These defects
will no longer continue to exist to the exteht that some of the provisions
of the old General Corporation Law--those which will be superseded by
provisions of the new Division 4--can be made no longer applicable to
corporations not under the new Gene;al Corporation Law. To accomplish
this objective, the staff recommends.that the Commission add to the bill
to be introduced to effectuate the recommendations with :respect to

Divigion 4, the following section:

15/906
APPLICATION OF OLD GENERAL CORPORATION LAW

Cal, Stats. 1975, Ch. 682, § 16, as amended, Cal. Stats. 1976, Ch. .
‘5 43.5 (anended) Continued effectiveness of repealed General
Corporation Law
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SEC. . Section 16 of Chapter 682 of the Statutes of 1975, as
amended by Section 43.5 of Chapter ____ [AB 2849] of the Statutes of
1976, 1s amended to read:

Sec. 16. (a) Section 119 of the Corporations Code as in effect
immediately prier te the cffeetive date of this aet on December 31,
1976 , to the extent that it makes applicable the General Corporation
Law to private corporations organized under other laws, shall continue
in effect notwithstanding its repeal by the provisions kereof of Chapter
682 of the Statutes of 1975 ; but it shall refer to the provisions of
Divisfon 1 (commencing with Section 100} of Title 1 of the Corporations
Code as in effect immediately pwier to the effective date of this
ee# on December 31, 1976 , unless and until the provisions of any other
statute permitting the incorporation of private corporations shall be
amended to incorporate by reference in such other statute specific
sections or portions of Pivision 1 (commencing with Section 100} of
Title 1 of the Corporations Code as amemded hereby enacted by Chapter
682 of the Statutes of 1975 . .11 references in any such other statute
to any sections or portions of the feneral Corporatlion Law shall, until
such amendment, continue to be references to Division 1 (commencing with
Section 100} of Title 1 of the Corporations Code as in effect immediatedy
prier te the effeective date of this aet on December 31, 1976 . Hemprofis
eeeperative corporetiens erganized pursusnt to Tiele 22 of Pare # of
Diviston Fives of she Givil Gede prier to August t4y 1931 vwhich have
not elested te be governed by Fere 2 {eommencing with Section 122083
of Diviston 3 of Tésie + of the Corporatiens Gede pursuant te Eectien
12206 of the Corperatiens Cede; end existing ae nomprofie sooperative
cerporatione on Jamuary i3 1974y skall be peverned en and after such
date by the General Nenprefit Cerperatien hews

(b) Notwithstanding subdivision {a), subdivisten {b) of Sectien
20+ of the Cerperatienc Cede as in effeet on Januery is 1977 and
as subseguently amendedy shaid apply to aii covporations Division 4
(commencing with Section 14400) of Title 1 of the Corporations Code as
in effect on January 1, 1979, and as subsequently amended, shall apply
to every private corporation as provided in Section 14450 of the Corporations
Code, and the following provisions of Division 1 {commencing with Section
100) of Title 1 of the Corporations Code as in effect on December 31,
1976, no longer apply to any private corporation: Sections 123, 124,
126, 126.1, 127, 128, 129, 309, 310, 313, 832, 1307, 1308, 1309, 1511,
2240, 3001.1 3019, 3020, 3021, 3022, 3300, 3301, 3301.1, 3301.2, 3301.3,
3301.5, 3301.6, 3301.7, 3301.8, 3302, 3303, and 4122, Article g_(commencing
with Section 4690) of Chapter ! of Part 9; Sections 6302, 6303, 6304;
Part 11 (commencing with Section 6200) .
. (c) Subdivision (a) does not apply to corporations to which the
Nonprofit Corporation Law (Division 2 {commencing with Section 5000) of
Title 1 of the Corporations Code) applies.

Comment. The first two sentences of subdivision (a) of Section 16
of Chapter 682 of the Statutes of 1975, as amended, are amended to
eliminate any ambiguity in the references to the 1975 legislation and
pertinent dates. The third sentence is continued in Corporations Code
Section 12206. c L

Subdivision (b) is amended to delete the reference to subdivision
(b) of Section 201 of the Corporations Code which is repealed and recodifie
as Sectlons 14510 through 14515 of the Corporations Code, to make clear
that subdivision (a) does not limit the scope of Section 14450 of the
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Corporations Code, and to repeal for all purposes those provisions of
0ld General Corporations Law (as in effect on December 31, 1976) which
are superseded by the provisions of new Division 4 of Title 1 of the
Corporations Code.

Subdivision {(c¢) 1s added to make clear that nonprofit corporatioms
are no longer governed by the old General Corporation Law. See Corp.
Code % 5102 (scope of division) and Comment thereto.

Note., The operative date of this amendment is January 1, 1979.

4041401

Analysis of Division 4

Chapter 1 - Definitions and General Provisions (commencing on page 419}

Article 1 consists of definitions. These definitions are relevant
only with respect to the substantive provisions which use the defined
terms. Hence, Article 1 involves no policy issues as to the content of
Division 4.

Article 2 consists of miscellaneous general provisions. These
provisions are analyzed in some detall below because a careful analysis
of the provisions will, we believe, give the Commission a feeling for
the reason why Division 4 is needed.

Thé first substantive provision is Section 14451 (suit against
corporation). As drafted, this provision will apply to 2ll corporations
unless the corporation 1s expressly excepted from the operation thereof
or there is a speclal proﬁision applicable to the corporation inconsistent
with Section 14451, in which case the special provision prevalls. See
Section 14450. A plaintiff who has a cause of actlon against a corporation
or assoclation can refer to one section--Section 14451--and need not
determine what statute the particular corporation he is going to sue 1s
incorporated under. o _ 7 _

What is the existing situation? With respect to corxrporations
governed by the new General Corporation Law, Section 105 provides:

105. A corporation or assoclation may be sued as provided in
the Code of Civil Procedure.
With respect to corporations not covered by the new Gemeral Corporation
Law, such corporations continue to be covered by the repealed provisions
of the old General Corporation Law, specifically Section 128, which
provides:
~15-



128, A corporation or association may be sued as provided in

Section 395.5 of the Code of Civil I'rocedure.

If Section 14451 is taken from Division 4 and inserted into the new
nonprofit corporation law, we will have three differently phrased provisions
covering exactly the same situation, will have established the pattern

of repeating a similar provision in each speclal corporation act, and

will cause the plaintiff who has an action against a corporation the

burden of determining which provision applies.

Section 14452 {attachment of corporate property) was previously

discussed in this memorandum. Section 14453 (issuance of money) is a
general provision that is compiled in the Corporations Code merely
because there 1s no better éode in which to compile the provision.
Section 14454 (federal corporations) 1s a general provision that should
not be limited to corporations formed under Division 1 and it would be
undesirable to duplicate the provision in various statutes authorizing
the formation of corporations.

Section 14455 (information to assessor) also deals with a matter
that should be covered by one general provision. Certainly it would he
an aid to the assessor to have one peneral provision requiring the
corporation to furnish requested information, rather than having to
' search out the specific provision that applies to the particular corporatior
from which the information is sought. There is also a risk that there
will not be a comparable provision applicable to the particular special
corporation i1f there is no gemeral provision.

Section 14456 (reserving the ripght to amend or repeal all statutes
relating to corporations) also should be a general provision. It should
not be necessary to 1lnsert in each bill that affects corporations such a
provision.

The collection of the varicus provisionms (Sections 14457, 14458,
14459, 14460, 14461, and two addictional provisions to be recommended for
addition by the staff in a separate memorandun) relating to the evidentlary
effect of certain corporate instruments or documents 1n one general
statute applicable to all corporations should be a substantial aid to
the attorney who seeks to offer such an instrument or do;ument in evidence.
Having general provisions in a chapter applicable tb ail corporations--
rather than having spncifih provisions in each statute applicable to
corporations-—will avoid the need to search out the provision applicable
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to the pafticular corﬁoration and will result in a uniform set of provisions
that will minlmize the need for amendment of numerous provisions should
the amendment of one of the general provisions prove to be necessary.
Article 3 contains provisions relating to enforcement by the Attorney
General. Sectlion 14490 relates to enforceument of certaln statutory
provisions by the Attorney General. This sectlon could be duplicated 1in
Division 1 and Division 2, but the staff recommends that it be retained
in Division 4 because it fills out 5rticle 3 and avolds the need for
unnecessary duplication. If the language used.in this section requires
amendment, 1t would be easier to amend one section than two (which would
be the case if the sectlon were duplicated). In addition, there is a
likelihood that the section may be expanded when the study of cooperative
corporations is completed. Section 14491 {action by .,ttorney General to
dissolve corporation) is clearly a general sectlon that should apply to
all corporations and should not be duplicated in each corporation statute.
Section 14492 is a companion section to Section 14491 and should be

retained in Division 4 for that reasonm.

Chapter 2 - Corporate lame (page 439)

The provisions of the new General Corporation Law relating to
corporate name (Section 201) now apply to all corporations. Chapter 2
places these provisions in Division 4 which applies to all corporations.
The exlsting situation is one that will be a trap to an unwary lawyer.
Section 102 of the new Gemeral Corporation Law limits the scope of
Divisfon 1, but an obscure provision in an uncodified section (Section
16 of Chapter 682 as amended by Section 43.5 of the 1976 corrective
bi1ll} adds the following provision:

{b) Notwithstanding subdivision {(a), subdivision {b) of Section

201 [complled as Sections 14510, 14511, 14512, and 14515 in Division

%) of the Corporations Code as in effect on January 1, 1977, and as

subsequently amended, shall apply to all corporations.

The provisionrquoted above 1ls defective in thaérit fails to recognize

that speciai bfovisions relating to corporate names are found in various
speclal statutes relating to corporations. More significant, however,

is the trap for the unwary lawyer who must be aware of an obscure provision
in an uncodified section to know that the provision of the new General

Corporation Law applicable to corporate names applies to all corporationms.
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Since the decision already has been made to apply the corporate
name previsions to all corporations, the poliey lssue is whether it is
better to handle the matter as it is now handled as outlined above or to
complle the corporate name provisions in Division 4 which is a division

that will apply to all corporatilons.

Chapter 3 - Filinp of Instruments: Certificates of Correction (page 447)

Chapter 3 proposes to enact a2 uniform set of provisions relating to
the date of filing, delayed effective date, extending credit.for filing,
correction of instruments, and record of process served on Secretary of
State. The staff believes that the need for a uniform statute covering
these matters is clear. The existing situation--one set of provisions
covering corporations under the old General Corporation Law {vith defects
uncorrected) and another set covering the corporations under the new
General Corporation Law would be made even worse 1f a third set of
provisions were added for corporations under the new nonprofit corporation
law. If any defect 1s discovered in the statutes, amendments would be
required in each of the comparable statutes. HMoreover, we belleve that
1t will be wmany years before all corporations will be removed from
coverage of the old General Corporation Law, and the attorney who is
seeking to file an Instrument with a delayed effective date or to correct
an instrument will face a confusing array of statutes unless a single

uniform statue is enacted.

Chapter & - Service of Process of Domestic Corporations

Chapter 4 proposes to enact a unlform alternative method of serving
all types of domestic corporations. The staff belioves that the need
for a uniform statute covering this matter is clear. First, one uniform
statute avolds the need for a lawyer who seeks to serve a corporation to
search for the particular statute that applies to the particular corporation.
He need not determine whether the corporation is under the new General
Corporation Law, the old General Corporation Law, or some other statute.
He would have this task if provisions comparable to Chapter 4 were to be
duplicated in Division 1, Division 2, and in speclal statutes relating
to corporations, The uniform statute will also result in a uniform

procedure for handling service on all corporations.
The single statute applicable to all corporations will also rESult

in simplification of Code of Civil Procedure Section 416.10, which 15
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proposed on page 530 to be amended to conform to the new scheme. See
that amendment. In place of the simplification made possible by the
enactment of Divislon 4 in Section 416.10, if Mvision 4 were not enacted,
it would be necessary to keep Sectlon 416.10 as it is and add additional
references to at least three more sectlons in subdivision {a} and to at
least four more secfions in gubdivision (4). If the same policy of
repeating the service of process provisidns in other special-statutes
were adopted, additional references would have to be inserted in Code of
Civil Procedure Sectionm 415.17. The result would be to create a research
task of some ﬁagﬁitude for the lawyer who seeks to find the appropriate
statute providiﬁg the alternative metﬁcd of service for the particular
type of corporatiéﬁ. Hote that the enactment of Tivision 4 will permit
the deletion of the reference to the old repealed General Corporation

Law from Section 416.10. :

Chapter 5 - Statement Identifying Officers, Miflce, and fAgent
for Service

Chapter 5 provides a uniform statute governing the annual statement
identifying officers, office, and agent for service. The Commission's
draft has accommodated the needs of nomprofit corporations within the
framework of the uniform statute.

What .1s the existing scheme? Corporations formed under the new
General Corporation Law are governed by the provisions of that statute
relating to the anunual statement. Corporations that are governed by the
old repealed General Corporation Law are governed by a different set of
provisions that require:different information, different filing times,
and so on. If a third statute were incorporated into the nonprofit
corporation law, there would be three different statutes dealing with
the same problem--providing a filinp to.serve as a source of information
as to the officers and address of the corporation and requiring {or
under the old General Corporation Law permitting)the designation of an
agent for service of process. Je do not know how the Secretary of State
plans to asslst corporations under the old and new Ceneral Corporatien
Laws to comply with the varying time and contents requirements of those
laws. Rowever, the absence of a uniform statutory procedure will certainly
be a cause of confusion to those attorneys who are required to prepare

the statements on behalf of their client corporations. The uniform
+10.



statute proposed In ﬂiﬁis;on_& will do much to eliminate this confusion
and 1is a much needed 1mprovement that éhould be enacted as soon as

possible.

Chapter ? — Conversion {(commencing at pape 477)

This chapter (which provides a procedure for converting a business
corporation into a nonprofit corporation or a nonprofit corporation into
a business corporation) would appear more appropriately compiled in
Division 4 than in Division 1 or Division 2. The Commission could
develop two different procedures--one for converting a business corporation
into a nonprofit corporation (compiled 1n Nivision 1) and another for
converting a nonprofit corporation into a business corporation (compiled
in Pivision 2}, but the staff recommends againat this alternative. We

believe that the provisions in Chapter 3 should be retained in Division
4.

Chapter 9 - Foreign Corporations (commencing at page 489}

Chapter 9 contalpes a uniform statute applicable to foreign corpo-
rations that are not otherwise subject to Calfornia law. The chapter
‘provides for the filing of an informational statement and desipgnation of
an agent for service, requirements concerning the name of a foreign
corporation doing business In Californla, and provislons relating to
service of process on a foreign corporation. The chapter applies to all
corporations.

What 1s the existing scheme? It is difficult to determine whether
the provisions of the new General Corporation Law relating to qualification
of foreign corporations apply to all forelpgn corporations. The savings
provision (uncodified Section 16 of Chapter 682 of the Statutes of 1975)
may preserve the provisions of the old General Corporation Law for some
foreign corporations, but this may not be the intent of the savings
provision although Iiterally the savings clause would preserve these
provisions of the old General Corporation Law.

In any case, the requirements that a foreign corporation doing
business 1n California (which includes a nonprofit corporation which
conducts sufficient activities in Californla, cooperatives and other
types of corporations which are not of the type formed under Division 1)
should be covered by a general uniform statute. The provisions of the
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statute do not relate to the internal affairs of the corporation since

the corporation is a foreign corporation that is not subject to Division

1 or Dvision 2 or some other statute. Hence, it 1is appropriate to

compile these provisions in DMvision 4 where they will be more readily
discovered by a lawyer for a foreign corporation seeking to comply with

the California requirements. The only reasonable alternative~-to make

the new GCeneral Corporation Law provisions apply to every type of
corporation, profit, nonprofit, cooperative, and so on--is not an attractive

one.

Chapter 10 - Crimes (commencing at page 511)

There is a need for a comprehensive statute relatinp to crimes. It
would be possible to duplicate the provisions relating to crimes in each
statute. iowever, whenever a section is discovered to be in need of
amendment, 1t would then be necessary to find and amend all comparable
sections. The criminal provisions of Division 4 apply to all corporations.
This will aveld the problem that the prosecutor would have in attempting
to find the particular statute applicable to the particular corporation
if no peneral provisions on crimes were provided. Alsc, there appears
to be a need for a study and improvement of these provisions, and this

task would be preatly alded by the existence of a uniform statute.

Additional Provisions for Division &

One commentator suggested that comsideration be given to including
additional provisions in Division & with the view to having uniform
provisions and avoiding unnecessary duplication. The staff has given
consideration to this supgestion. e do not want to include in Division
4 any provisions that are an integral part of the haslc corporation
statute applying to a particular type of corporation. There is, however,
on area where the statute might be compiled in Division 4 without disturbing
the structure of Divisions 1 and 2. We recommend that Chapter 14 (Sectioms
1400-1403) of the new General Corporation Law and Chapter 14 {(Sections
6410-6415), relating to bankruptecy reorganizations and arrangements, be
consolidated and compiled in Division 4 and be made applicable to all
corporations. These chapters can easlly be severed from the divisions
in which they are now found, and it would appear that a uniform statute--

applylng to all corporations--would be desirable on this matter.

Respectfully submitted,

John H..DeMoully
Executive Secretary 2l
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SEHTBYIT X

LAW OFFICES OF

WALTER A. DOLD
' AMD
- GEORGE S. YOUNGLING

B8 MARKET STREET -

SAN FRANCISCO, CALIFORNIA 24105,
TELEFHONE 292-1820 ’

August 6, 1976

california Law‘néviéion-Commiss;on
Stanford Law School : '
Stanford, California 94305
Gentlémen; | .-. '

o ThéfREcardef.,a San Francisgd}iawyérs'fnewspaper,'
on July.30.‘19?6,'maﬂe*referenc§,tq,the;pfppbéeﬂ;neW'non~

- profit corporation statite.

o I am one of the aftofneys?fd?,xrﬁnklih‘Savihgs and
Loan. Association, a-california Mutual Corporation. There are
only a;few.auch saviﬁgs_andﬁlqan’qa:pq;@tiqqs?ipJCalifqrnia.

o . California’s mutual savings and loan associations
are nonprofit in one sense, but are corporations organized
for profit in another. . The reason for this is that the
earnings of this type of corporation redound to the advantage
of the depositors, but the depositors do not receive any moneys
‘from the corporatiop except.the interest which is paid to them
on their deposits.. ..~ . . .7 _

A california mutual savihgs and loan association is

unlike such organirations as a Chatber of Comterce, a social

club or a fraternal socieéty, so that in one way, this type of
corporation-is nonprofit, but, nevertheléss, does obtain profits
when lending mopey, but nobody ever gets the profits except the

- corporation;:itsslfdﬁ-They_heCQmeia;partiqf the capital.

I*ﬁo not want to get‘idVOJVed"iﬁ;thé,ﬁrépaxafion of

~ the new nonprofit corporations statute, but thought it would be

advisable for me to write to you, calling your attention to the
foregoing facts. - o L ~ '

Yours very, ryly,

: WALTER A, DOLD
WAD:hg - o -
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concerning the nature of their operations will, I am sure, be helpful to
the Commission.

Sincerely,

;:mwuh‘l |
n H. DeMoully
xecutive Secretary

JHD:aj
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Mr, John H. DeMoully

Executive Secretary

Callfornia Law Reviplicn Commizsion
School of Law

Stanford, California 24305

Degr Mr, DeMoully:

The Californla l.aw Revislcn Commisslon'a tentative recom-
mendations relating to non-prolilt corporation law, Parts 1
and II have been recelved and reviewed by me,

As the president of a Corporation Sole, I am particularly
interested In the portions relatin~ thereto,

The proposed chances annear to be gt Ilmeprovement. The oross
references to the general cornoration law 2and the non-proafiti
corporatlon law appear to he ugeful,

Thank you and congratulstions ot your good work,

TCY/cm
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WAKE FOREST UNIVERSITY SCHOOL OF LAW
Bux 72086 Reynolda Station
Witston-Sulem, North Caraling 27109
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August 10, 1976

Mr. John N. Mclaurin (Chalrmarn)
California Law Revision Commisaion
Stanford lLaw 5zhool

Stanford, California #4305

Re: ¥ounprofir Corporetion Law
{Tentative Pecommendations)

Dear Mr. McLaurin!

The proposed leglalation obviously involved grest efforts and
hard thought. All in all it probably ie the best statute ever pro-
posed on this asubjlect, and 1 coupratulate the Commission members on
the achievement.

Yet, there are {tems Iin the HRecommendations that seem to me to
be unwilse:

For example, in "Chapier 10. Crimes" the §§ 14900 to 14902
provisions of a maxiwnum of puniebment of $1000 or one vear in Jail
for deliberate use of even charitable ztatus fur larceny by trick
{fraud} continue the old view that white collar crime Is a mere
gentleman'e peccadillo, while theft of an sutomobile tire by &8 youth
may be a major felony. This is grotesgue In 2p crs of destruction
of faith in law and justice by the supposed protectors of democracy
and of government by law. How far can fraudulent privilege go? To
the point where a dictatorship (or communism) becomes the only
remedy?

Fraudulent recerd tricks are punishable (% 14%04) by 10 yestrs
in state prison ot one vear in county jail or §500 fine. Tris belongs
in a New Yorker magazine "How's that agein!” scctiou.

And so on, and on. & "elap on the wrist" philosophy of criminel
law, for sanctimonious white collar swindiers.

In §§ 14490 et seg. the Attoruey General is plven permission to
(1.e., "may") get into legal asctions against malefdctors in non-
profit corporations. WNeo expectation of resl action is likely, except
in politically advantapeous or notoricusly vicious situations -~ as



Mr. John ¥. Mclauwin
Fage -2~
August 10, 1976

long has been the reality as to attotrney general work in this country.
Why not make the law require action in proper cases? And why not make
the Secretary of State's "Corporsticn Divieion" do the Job it should
do, by requiring thet office to bird~dog abuses of corporate status;
and the Tax Office too perhaps!

I am trouvbled, too, by thz obiigue previsions for an equivelent
of the "subventions™ and =mtock-investment devices copied from the New
York and Pennaylvaniza provisions. Why net just let a lender be a lender,

without closking him with the mantle of "public benefactor" when all
he is doing 1s getting profit for himsalf!

Neverthelegs, I commend the proposed statutes.

Sincerely,

f X‘ém
éow&rd L. Dleck

Professor of Law

HLD:m
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hugust 16, 1976

Californie Law Hevizion Commizslon
Stanfeord Law School
Stanford, Ca 94305

Gentlomen: de: Nun-proflt corpe.

I havs reviewed the proposad revision aseterisl) of the
law covering non-proliy corperationa. Tha staff hes
prepared an excslient proposal; compliments arsg in
order. I have no augsestionz or orlticlsm and bellsve
the enectment will be of ssgistance to the legel pro-
fegalon.,

Une guery? Non-proflt sssccelaetlons appsar to be
omitted, altho tney sirs in the rresent lew. Juxgest
that this subjecs bs raviewad sud coverasd in the
revision,

dincerely yours,

45 Graystone Ti.
3an Francisco, Ca $4l1iy
621-9580
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August 17, 1976

Mr, John H, DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford, California 94305

Dear Mr. DeMcully:

We have reviewed the tentative recommmendarion relative to the
proposed legislation revising nonprofit corporation law and, in
our considetred opinion, this propesal is to be commended,

The National Automobile Club supports the concepts of this new
legislation, which we think would be meaningful in its simplification
of these laws, and which would e beneficial in this area of corporate
law and in the public interest,

As we interpret the new legislation, we would urge passage of this
legislation and hope our endaryemont is timely and helpful.

CGene Halliburton
President

GH:ab
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Commission

Stanford Law Schogl

Stanford, CA

94305

Attention: Mr, John DeMoully

Secretary

Dear Mr., DeMoully:

Cali ADGRESS
"HBUTTEARCAL”

TELEPHOHE
T2 227 3

The attention of the Commission is féapactiullyzdirected
to Section 6621 of the propwosaed non-profit law subdivision
(e} (3) which provides in substance that a by-law-adopted

3

ursuant to Sectlon 6521 shall include among other pro-
B

cedures:

"{3) a procedure tg permit any nominee
to communicate to the voting members a
candidatds statement for the nominee.'

Many non-profit corporaticns, including several pepresented
by the undersigned, have lnformal and non-restrictive pro-
cedures for the neomination of a person to the Beoard of
Directors. Thus, many non-preflt corperations allow
nominations to be made from the floor av the time of the
membership meeting, 1If & nominatlion is made at rhe time

of the membership meeting, the person so nomindted becomes
a nominee. Would subdivision {3} thea glve that nominee
the right to have the membership mweting continued until

he has had an opportunity to communicate his candidate's

statement to the voting membership?

Taking subdivision (3}

literally, it would seem that this would be so, I question
whether this is intended by the lommission,

I algso have 4 concern with Secticon 6624 which is entitled

"Authority of Court not limited.”

Prior Sectlon 8620

provides that an ‘autnorized member’ means 4 member having
the written authovization of 4t least five percent of the

Pl o- i

voting power or such lesser authorlzation as s speclfied
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in the by-laws. FPresumebly, the Commission has deter-
mined that five percent of the voting power is appropriate
and proper., For cnrpcratigns with a substantial number of
voting members {i.e, Fedco with 700,000 voting members},
this regqulres a relatively large Humber of written author-
izations for a person to quallify as an "authorized member"
under Sectlon 9620¢. As I understand it, thisg was intended
by the Commisslon. It should not be easy to take over the
Board of Directors of a going successful company either
non-profit or stock. Fedco seils a substantial amount of
merchandise to its members ($200,000,000 per year}. It is
a successful enterprise. #Fedeo has exacrly the same needs
and requirements of any stock company that is engaged in
the merchandising business. Among these needs are continuity
of management and politlcal stability., WNo company that is
engaged in a highly cempetitive business, whether it is non-
profit or a gtock company, can exist, least of all do a very
good job for its members, Lf 1t has hanging over its head
the knife of an =&sy take-over by outsiders who may have no
special complaint, but wmuld just like to supplacnt the
- Directors and management of a succeggful husiness.

Section 6624 as it is now writfen seems to be an- invitation
to a trial court to vitiate the flve percent requirement of
section 6620 and to allow = court, Lf {t so desires, to set
a figure ac low that the take-over of a2 non-profit corpo-
ration becomes an invitation te those who wilish to take over
a company just to take it over., Section £624 geems to give
the court unlimited authority to reduce the 35,000 written
authorizations that might be required in the cagse of Fedco
to qualify as an authorlzed member to 350 signatures or even
35. 1Is it the intent of the Commission to allow the court
to reduce the requirement of 35,000 signaturey to 50 or 100
signatures without any evidence of unfairness or inequity?
In short, 1f the five percent figure as specified under
section 6620 lnvolves a levge number of persons, is this fact
alone sufficient to justlfy the court reducing the percentage
required undetr asection 6620 to any Filgure within the un-
controlled discretion of the court? 1 suggest to the
Commission that 1if the five percent requlirement rgpecifically
degignated in Sec”*on 6620 iz proper &nd spnropriate

before one can be an "authorized member®, then there should
be something more by way of unfairness ov inequity, before
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a court should have the power und section 6624 to
reduce the five percent flg re specified under section

6620.

May I make the following euggesr*on. I woulﬁ proposge
that the period after che word ' '‘corporation' at the end
of subdivisicn (a) of gection 6624 be changed to 2 semi-
colon, and the felleowing langusge should be added:

"provided, hewever, that the number of
written authorizations required te
congtitute a member as an "authorized
member” under Sectlion 6620, of {tgelf
and however large, shall not be cone
sidered a clrcumstance rendering the
procedures for nomlnation and election
of divectors unfair and inequitable
ander the provisicns of this section.”

Yery Eruly yours,
,, s y ,". f
rd J{J”};ﬂ”_ :.?'{ | ;,r'f e "”{ ‘T{ r“{"f
ELB:kg Eéward L. Butterworth
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Auvgust 20, 1376

Califarni& Law Revision Commission
Stanford Law School
Stanford, California 94305

Re: . Nonprofit Corporation Law-~
July, 1976 Tentative Recommendation

Gentlemen:

We have reviewed your July 2%, 1976 tentative

recommendation relating toc the Nonprofit Corporation Law of

the State of California. Several aspects cof the recommendation
raise in our minds considerable room for .doubt on the futrure
‘methods to be used in organizing the investment activities of
nonprofit corporations. Our question is as follows :

This

May a charitable nonprofit caorporation delegate to
outside investment counsel {registered investment
advisers under the Investment Advisers Act of 194G,
as amended) the sole authority to execute buy and
sell orders for the nonprofit corporation’s
charitable funds without such vounsel's obtaining
any advance approval from a committee of the -
nonprofit corporation as to the specific buy or
sell transsctions? : -

question assumes that the nounprofit corporation has

provided to the cutside investment counsel general investment
guidelines and objectives, and that a commi ttee of the board
of directors diligently monitors the performance of investmenc
counsel.

We belleve that the answer tg the foregoing

question may be negative, both under existing law and vour

1976

tentative recommendation. We will ocutline our

concerns in respect to your tentative recommendations:

1. Under your proposed Section 5560, the monprofis

corporation and its directors, in managing croperty received
for charitable purposes, ars to '"be subject to the obligations

of a

trustee set forth in Section 2261 of the Civil Code."
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Thig is stated to be a codification of the rule of

Lynch v. John M. Redfield Foundstion, 9 Cal. App. 3d 293
(1570} .

2. As to the abllicty of private trustees to
delegate their duties to makas investments, the baasic Califorala
Civil Code sections contain nc direct provisions. Civ.
Code, §§2258-228%., (However, szse bSelow regarding the 1973
enactment in the Civil Code of the Uniform Management of
Institutional Funds Act.} ERarher, two cases have laid down
the rules that the trustee’s duty of making investments
cannot be delegated to another and thae the trustee must
exercise his own independent discretion and judgment in the
investment of trust funds. See 4% Cal. Jur. 2d, Trusts
§210 (1959).

: First is Martin v. Bank of America, 4 Cal. App.
2d 431 (1935). There, the obank defendant was the trustee of

a private trust crested in 1927. During the subsequent
depression, the bank placed defaulced bonds in the hands of

a protective committee. 'Those bondholders who did not
participate in the protective rommittee received a thirty-nine
percent recovery, while the trust and other particlpants

in the protective committee lost the entire value of their
bonds. The trial court entered judgment for the plalintiff
trust beneficlary for monetary damages suffered. The

district court of appeal affirmed, stating that the defendant
bank, without any authority under the governing trust
instrument, had relinquished possession and control of the
trust assets by placing the bonds with the protective

committee and that the investment responsibility is fundamental
and cannot be delegated by a trustae. The appellate court
used the following language:

"'If & trustee enters into any arrangement with
reference to trust funds which surrenders or limits
his control over them, he becomes a guarantor of the
fund, irrespective of his motive or whether his
sutrrender of control was the cause of the loss of the
fund. In such case, in the event of loss, the court
will not enter upon an ingquiry whether the ioss is
due to such abdication of control.’' (Gaver v. Early,
191 Ccal. 123, 128 [215 Pac. 394, 3%3]. See, alsc,

26 R, C. L. 1281, sec. 131.;

"This is not a case of an active trust in which
the trustee 1s vested with plenary powers and the
trust agreement nowhers directly or by infevence permits
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a surrender of control and diresctiom to another.
{44 1. R. A. (¥. 8.} 873, note.) ’'The making of
investments is fundamentsl, and not merely
administrative, it adminiscering the trust; con-
gsequently, in accordance with the general rule,

the making of investments cannot be delegated by
the trustee to anotner.’ (85 €. J. 797, sec.

§72.) The advice of its attornev cannot shield
defendant from responsibility. (Estate of Halbert,
48 Cal. 627.)" 4 Cal. App. 2d at pp. 435-436.

Second is Eatate of Taibot, 14l Cal. App. 2d 309
{1956). There, a bank was adtinlstering a trust which held
substantial amounts of common stocks. In 1951, one of the
several trust income beneficiaries recommended to the trustee
that the common stocks be scld, and that the proceeds after
the payment of capital gains taxes be invested in bonds.
After giving some internal management consideraticn to the
request, the bank zo0ld certain of the common stocks, pald
capltal gains taxes, and invested the remainder in fax exempt
securities. Another of rhe income beneficiaries objected
to thls action on the part of the trustee when the latter
filed its court accounting. The trial court ruled that the
trustee had failed to sxercise its independent Judgment,
and ordered the payment of damages. The hauk appealed. The
question before the district court of appeal was whether the
evidence supported the finding that the trustee had failed
to exercise its independent iudpgment. The evidence was
found to be sufficient, snd the followling rules were stated:

"This statute, snacted in 1943 to replace
the old statutory liat of trust investments,
embodies the so-called ‘prudent man rule' first
adopted by the Massachusetts courts, and later by
many other states. There can be no doubt that,
under this section, and pursuant to general law
agplicable to trustees, the trustee, even where
given broad discretionary power of iavestment,
must exercise 1ts independent discretion and
judgment in reference to *he investment of trust
funds. No serious contention is made to the
contrary. The trial court has found that in
making the sales and purchases here involved the
trustee did not exercise its independent judgment
but acted upon the advice and judgment of
Frederick €. Talbot, and upon his assurance that
the other income beneficiaries would censent. The
question presented i3 whether that finding is
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supported by any aubstantial svidence or by any
reasonable infarence therefrom. If there is any
substantial evidence, or any rezgonable inference
from the evidence that supsorts this finding, it
is binding on us, regardless of conflicts." 141
Cal. App. 2d at p. 317, :

Thus, under the prudent man rule, the trust must exercise
its independent discretion and judgment with regpect to the
investment of trust fundx. The trustee cannot act uypon the
advice and judgment of & beneficlary,

3. In 1973, and as an adjundt to the Civil Code
provisions on private trugstees, the Uniform Management of
Institutional Funds Act was adopted for the benefit of
educational institutions of collesiate grade. Civ. Code,
§2290.12. In the legislarive declaration in support of
this legislation, it was categorized as a "pilot study for a
limited period of time [sutomatically explring in 1979]¢
allowing "expanded investment and sxpenditure policies by a
limited class of reputabie, substantially endowed educational
institutions.” Cal. Stacs. 1373, ¢. 950, §§2 - 4, p. 1789.
The purposes of the act were to give recognition to invest-
ment programs taicing lomg-term apprsciation into account in
inveating for the highest rate of overall refura coeneistent
with safety and to permit the sporopriation for current use
under specified circumatancas of the vealized and unrealized
appreciation of the funds. Ibid. The main provigiona deal
with the expenditure of appreciicion for ecurrent use,
broadened forms of Investments, release of restrictions in
grant instruments, etc. However, of especial importance to
the problem here under consideration is Civil Code Section
2290.5, regarding the delegation of aithority by the govern-
ing board of such an educatisnzl insritution:

"Except as otherwise provided by the apoliicable

gift instrument or by applicable law relating to
overmmental institutions or funde, the governing

oard may (1) delegate to 1ts commnittees, officers
or employees of the institution or the fund, or
agents, including investment wcounsel, the authority
to act in place of the board in investment and
reinvestment of institutional funds {2} contract
with independent investment advisors, investment
counsel or managers, banks, ot *rugh companies, go
to act, and (3} authorize the payment of compensa~
tion for investment advisorvy or management
services." Civ. Code, §22%0.5.
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This is a broad ranging authorization for delegation by the
governing board to others "to act in place of rhe board

in investment and relnvestment of institurional funds." Those
on whom such broad delegation may be conferred are "agents
(including investment counsel}.” This is an express
legislative recognition of delegation of investment management
to cutside investment counsel.

4. Under your proposed Section 5562, nenprefit
corporations can transfer thelr investment hoidings in trust
to an "institutional trustee" (sne authorized to do a trust
business) for investment management. The nonprofit corporation's
board of directors ls thereafrer relieved of liability for
administration of the assgats. Alzon, under your Section 5570,
nonprofit corporations can establish common trust funds for
investments. For that purpose, the trustees of the common
trust funds can "employ an investmen: adviser or advisers,
define their duties, and fix rhelr compensation,' as provided
in your Section 55372. This last section is nof explicit as
to whether the trustees of the common trugt funds can acrually
delegate to such advisers the actual buy and sell decisions.
As trustees, they may be subject to the rulaes prohibiting
Private type trustees from deiegation of thelr responsibilities.
Perhaps the advisers can advise, but perhaps the final
decisions must be actually made by the trustees.

. Sections 5562 (institutional trustees) and

3570 (common trust funds) offsr no solutions to the nonprofit
corporation which desires to administer {its own investments
through outside investment coumsel. Rather, such a nonprofit
corporation muet look to ather general provisions found in
your recommendation. Your Section 35319 stares the general
power of the board of dirsctors tc diveet its activities and
affairs. Subsection (b) of that section provides for dele-
gation of the board's management powers even to a management
company : ‘

"(b) The board may delegate the nmanagement
of the day-to-day operations of the activities of
the nonprofit corporation to a management company
or other person provided that the activities
and affairs of the nonprofit corperation shall be
managed and all corporate powers shall be
exercised under the ultimate direction of the board."

Perhaps the employment of investment counsel iz in rhe
nature of delegation to a "managsment company." Perhaps the
execution of "buy" and “sell" orders for rhe nonprofit
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cerporation’s portfolic, including its charitable funds, is
merely “day-to-day operations of the activities of the
noliprofit corporation” within the meaning of Seectlen 5310.

6. Under your proposed Section 5353, a commitree
of the board may, by a board resclution or bylaw, be given
all of the authority of the board itself. This would appear
to allow the nonprofit corporation to totally delegate the
investment responsiblility to a2 single committee of its board.

7. When your new proposals ave all taken together,
the question of whether an outside investment counselor
can make buy or sell orders on its own authority for charitable
funds appears to remain unresclved. Subsection (b) of
Section 5310 appears to ampowsr the board, subject to its
ultimate responsibility for directlon, to engage managsment
companies for day-to-day cpsrations. Thia might cover the
employment of investment counzel to finally declde on
particular transactions without specific board or board
committee approval. Sutting the other direction is Section
3560 which mandates the prudent man rule. The case law
implementing the prudent man rule atands against inveatment
delegation by private trustees. Again, when the legislature
in the Uniform Management of Institutioral Funds Act wanted
to permit investment counsel to sct in place of the board on
investments and reinvestments, it emploved specific language
to that effect. Civ. Code, $22%0.5. The exact delegation
of authority language thers used iz Instructive in its
exactness: . . . the governing board may (!} delegate to
its committees, officers or smplovees of the institution or
the fund, or agents, inciuding investment counsel, the
authority to act in place of the board in investment and re-
investment of institutional Funds. Y

The problem which we pose with respect to the use
of outside investment counsel has practical importance. The
investment realities for large nonprofit corporations having
substantial investment holdings are sz follows:

-~The board of directors is made up of
prominent community leaders, who sye individually
busy in their buasinesses or the practices of
their professions. They attend monthly meetings
of the full board of directors. They are also
assigned to commitcees of the beard.

--The board has 2 specific committee on |
investments. Those board members sicting on the
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committee include those personally active in the
investment husiness and flinance.

~-The commitree convelves gas its function
the setting of besic investment policy and the
review of performance of the investment adviser
selected to implement such policy. Both
functions are in addition subject to overall full
board review.

~~The board ifmvastment comnittee is then
confronted with che practical problem of day-to-day
buy or sell transactions for the portfolio. The
investment counsal has frequent proposals for specifiic
transactiona. It is not possible fo convene the
investment committee to pass formally on each trans-
action. The members cannct make time available for
weekly or more frequent meetinga. Also, investment
transactions often require guiclk action.

~-The board members serving on the investment
comnittee do not want to be placed in the position
of second-guessing investment counsel on specific
transactions. Those with experience in the investment
field belisve that investment counsel should be able
to act independently on ilnvestment transactions for a
period of time (subject toc overall investment
guldelines), and then counszel's performance should be
subject to review for the perlod on the basis of
the results of counsel’s transactions.

In reviewing yvour recommendation, we have drawn
the following conclusions on the Lnvestment management
provizions incorporated therein:

(a) Sectlon 556%Z is too limited an approach to
the delegation of the f{nvestment responsibllity. It only
treats the deposit of the Investment assets Lin trust with 2
financial institutlon authorized to do a trust business
such as a banok.

(b)Y Sections 5570 and 5372 vegarding the admin-
istration of common trust fundes are alseo a limited approach.
While the trustees of the common trust funds ave zllowed to
employ Iinvestment advisers, define their ducies, and fix
thelr compensation, it 1s nowhere stated in vour preoposals
to what degrze the trustees of commen Funds can place
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reliance on guch advigers. Perkaps those trustees must make
all final decisioms on tramsactions so that they can come
safely within the case law pronibiting investment delegation
by trustees.

(¢} Under Section 5560, the prudent man rule is
aﬁplied to nonproflt corporations and thelr directors on all
their direct investment coperations. This brings in to play
the cases prohibiting fovestment delegation. It iz not
clear that Section 5310 permitting delegation of "day-to-day
operation of the asctivities of the nooproflt corporation to
a management company or other person' ovetcomes these cases.
Also, the beard, when 1t acts directly, has no specific
provision permitcing it to engage investment advizers as is
expressly permitted for btrustees of common trust funds. See
Section 5572 of your sroposals.

{(d} To resoclve these problems, we would suggest
that a new provision be added to Secrion 5560 allowing
nonprofit corporations:

(1} To contract with independent investment
advisers, investment counsgel or managers, batks, or
trust companles to make day-to-day investment
decisions, including the sxecution of buy and sell
orders, on thelr own authority,; and

(1i) To pay compensation for such investment
advisory and management services.

This would be subject to the board’'s continulng cbligations
to exercise prudence in selectlng such advisers and in
establishing overall igvestment policy and guidelines to
govern such advisers. 1In short, we are suggesting an
addition which would blend inte Sesctieon 5560 the provisions
af vour proposed Section 3310 and exlsting Clvil Code
Sections 2290.5 and 2292 5.

We are hopeful that you will give further con-
sideration to the problems of investment management for
nonprofit corporations. The cage law prohibiting investment
delegation by privdate trustees must be adlusted %y this new
legislation for nouprofit corporations. The latter must be
able to delegate the responsibility for day-to-day trans-
actions, such as buy and seil ovders. This can be accomplished
as suggested above. This would not be inconsistent with the
board of directors or its comnictee ot investment st+ill
retaining overall responsibilicy.



BurRrris LAGERLOF SWIFT & SENSCAL

California Law Revision Commisslion
August 20, 1276
Page 9

Thank you for consideringsthase comments.
. i 3

4
Very kr 1y-?oﬁfs’
; §

JFB:ka
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California Law Revision Communtzsion
Stanford Law School
Stanford, CA 94305

Re: Noanprofit Corporation Law
Tentative Mecommendations

Gentlemen:

Thank you for your letter of July 21, and for considering our
comments,

Enclosed are some of our thoughts and suggestions concerning the
proposed revision.

Your Tentative Recommendation {ndicates exhauastive and excellent
legal researck, but perhaps minimal contact with the aclual workings of
nonprofit corporate clubs and associations.

It seemis to be patterned very largely en crdinary corporate law,
[t fails to take into account the vast difference between the diversze
human eiements and management make-up of cach. One is profit
motivated, ocrderly, riethodical, well mapaged {if it i3 to survive} and
on the job five toseven davs per week., The other ig social or recreation
motivated, gsually run on a part tirme basis, poorly managed {if at ally,
and on the job perhaps three to ten daye per month,

For the moat part nonprofit coeporations are drastically sinaiter
than profit corporations. They are notorious for tneir poor administration,
their poor business acuman, and their penchant for sentimental, emotional
and self-serving decigiona, They are equally famous for their cliques,
their factionas, their "aets", and their geli-zerving groups.

Accordingly, the individual member of a nonprofit vorporation necds
much more protection under law than in the caec of the well managed
profit corporation, particularty the public, prefit corporation.

We consider "debt! membership financing instead of "equity' moem-
berghip financing to ke thoroughiy uniair to the members,
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The security for couzts and altornevs jess provision appears to ue to
be an elephant’s cloak nsed for a4 mouse,

it t8 onr firm belie! that vour hasic approach should be directed
much more toward the protection of individual members. The present
draft places far too many burdens and obutacles on the member, who
actually has no other recourse with which to protect himself,

We consider the iransitional nrovisions important.
Ll =

We have not had sulficieat time to analyze all proposed sectiona,
Therefore, we confine nur cominents to those enclosed herewith,

Our commaenis do ngt relane to charitahle nonprefit corporations.
All equities in those go to the charities, Moreover, they are under the

supervision of the Staie Attorney General,

We complinient you, and each of you, on vour dedicated efforts on
henhalf of the improvenient and up-dating of California law,

Yours very truly,

eiller 7

FENNETH N. DELLAMATER

KENDimf
Encl.



NONFROVFTT CORPORATION LAW
Tentative Hecomniendation

Cormments by Kenneth N, Dellamater;
Member of the State Bar of California

TEIMINATION OF MEMBERSHIPS
{Sections 544l, 5442, 5553, pages 25-28)

These sections fail to recepgaize the difference between members!
property and equity rights, aas distinguished from their social, club-activity,
and loan rights and interests,

In every instance under these sectong the burden and expense of pro-
tecting his interests rests on the member, and the proposed law furnishes
nothing whatever to delineate his rights, In fact, the frequent refercnces to
"By laws'' consistently leaves the whole matter wide open to both equitahle
and inequitable board action, even though the member pajd hiz money vears
before he saw or heard of the hy-laws, The odds and obstacles which the
member must overcome to protect himaelfl seem very yreat indeed.

Case pracedent is of very littls marit because of the vague and inadeguate
California law heretofore. We wonld hope that the new code is intended to
overcome and correct bad case law, as well as bad statutory law,

The gravaman ol the error in the Tentative Recommendation iv to ignors
a member's property and equity interests. Memberships may cost [rom vhe
to several thousand dollarsg. 1n many instances clubs deteriorate and fail rols-
erably in their performance. if 2 member withdraws becauusc he |3 dissatisfien
with club performance, or if he reiuses to pay arbitrary ducs or asvessments

because of unasatisfactary performance, he ig ferniinated and his sguity cut off,



These who profit ivom the termminaedon in many instances are the board
members and their controlling supperizire - the very ones reaponsible for

noinari such instances the club can't even

[

t he unsatisfactory performance

return the terminated maembets iditial investment until 10-20 or 30 years later,
In many of thess cases, while “he buasd and its supporters presgide over

a failing and deteriorating ;:Iub,, they shacrve tremendous increasea in the fair

market value of the club's real property. Then by attriiion the unhappy and

Hiseatisfied membera drop out ong by one setting *he stage for dissolution and

'gr‘eat equity gains for the bodrd inembery and thelr supporters who presided

over the ciub'a demise.

his aituation ia compounded by providing Ydebt!" rather thar "equity”’
I‘. K .
financing for memberships.

The cash contrifution for a mietrirer whip shoold definiteiy entitie the
member to an "eguity'’ intercest rather thon a mers "debt’! ohllgation. After a
person becomes a merber and vwna an Yeoulity’! interzat, then he should have
complete freedom of chaice as tu whether or not he wishes to lean money to
the club,

Not only do those in centroe! Hierally ferce members out by bad club

performance, but having lermiuated the mernber the deht obhligation on its face
may not be du€ and pavable until the year 101G, 5o the board and itz supporters
having climinated 40% to 0% of the tainbors, sell the property at great gains,
dissolve thé.(*orpcration, pay the debt onliygatisos, and enjov all of the quity
spoils for themaselves.

It i3 na answer to say that a member may sue to correct this, Not only
can he pnot afford such a burden, ouat if ail damaged members sue aa a class

they must suffer the added burden of seruring the clulr and ity directors against

coatd, expensed and even attornevs feca,



The Tentative Hecoimendat Fian, fortify and perrnit just
such an imjustice. Al could be avoided and cerrocted by digtinguishing and

separating the member s property and cquity rights and interesats on the

v

L

ane hand, and his social and club activicv rights and his lnans and debt paper
, ad k

on the other. .

ta

It is our firmn belief thai avery <inb should be campelled by laf_:‘w to pay
every member in {ull for his equily and loans within 10 dayu after ,h;ig termiina-
tion or withdr:—iwal. Ctherwise, the club terminates hizr and then uges his
money free of charge for the vext 18 or 20 years, .
fn our judgment the member should retain all property and equity rights
and interests until he has been repa:d In Nail.  Ane having witharawn oe
terminated ag to his social and club activities, he should have the opkion aw
to when, how, and at what price he wishes ta seil or fransfer hisg property
and eguity rights and interesis. '

Nor iz it 2ny answer to confesd that one doesn't jnin a club to rmake
money. That is true, Neverthelese. whare oney. and praoperty and cquity
are concerned, heonesty and fairnwss rmust prevail., And that can be accun:-
plished only when the law adequately protects suoiey, property and equity
regardless of what its setiing mighs be,

The above tacts are not hypotbhoetical, They dre from zctual casey,
except that the members could not afford ihe hurden of 3uing, They look their

beating and walked away. Their burden of suit waa infiniteiv greater thaa

their prosgpects for galn or break-even.



MEMPMERS BERIVATIVE ACTIONS
iceotions 53

We believe that Sec, 582! is uot anly totally negative in ita aﬂpproach,
buat it places an undue burden on the compladning m-,_nber. Mareover, it is
already covered by Sec, 5529,

[t totally ignores tiﬁe attorney man-hours and the legal expense reguire:dl
even before there is a lawsuit, To ask avy atturney to draft a letter demand
is one thing, but to ask hinm to draft and set out "each cause of action' even
before there is a lawsult is soniething entirels :1:i{'f;=:r ent, and much more
expengive,

Even worgs i9 the secessity of drafiing and aubmittiug a compiaint even
before there is an action on file, 1n no other phase of law will vou find such
a requirement. his 1s part of the reninents of the '40s and '509 hysteria
and propaganda about steckhoidzrs derivative actiona,

it ie completely nepgative in thai it agsumes 'hat a demand letter weuld
be entirely (ruitless in every single case, fhus recesditating the furniahing
of a complaint even before you had an action ca iile,

These spectiona should be eliminatad,

—
j—
P

SECURITY FOR {20STS AND ATTOARNEYS
FEES {Section 5830-5830)
The above sections totally {ghore the size and soope differences between
the multi-million dollar public corporation for profit, and the pri*}aié MO -

profit corporations. We doubt the secrssity, or indeed the advisability, of

having these sections at all.

g



In any event tney shunld ned fe applicable to nouprellt coraarations having
500 membera, or legs, wiich sgvere about 39% of them, Such memberd,
individually ovr by aroup, zheuld be perstitted an srdinary etvil class action
with none of the restrictions which apply to darvivative suity imrqlvi:ng public
profit corporations.

Human nature being az it i3, {¢ "aveld involvement'’, getting even 1 0%
of the members in aggrevated cases, can he a acar -impogaible task, They
prefer {*0 take their less and walk awny, even when they don't have unneceasary
legal obatructicnsa.

The "strike sult” argumeatz which festered derlvative action security
procedures in the 1540y hay no application at alt. The club or corporate size

H !.

is a0 small in 99, 9% of the cases that o "strike auit’ purpose is just plainiy

out of the guestion - asg it vreally iz in aubstantially all big suits,

There is jusgt not enough invebved to even think in such terms

Nor 18 there enough r* tvad for o gtrict “olass action” {o pay even
reasonable contingent fees for atinrneys, Class acticns in this particular
area of the law are virtually oub of the questior as o practical matier, And the
individual member canrpot afford o pav straighf -hourly-ices for the hundreds
of attorney-inan -hours and leya! =xpertize required by yuch cases.

We doubd that vou will fnd a aingie nonprofic corporate derivaiive action
in the annals of California law. With the nembera' prospects for substantial
recovery or gain virtually winiral, the security for costs burden would
alimosit certainly prohihit any auch memmner’s actios,  They would be compelled
to suffer ail of their loases and bopelully forget it,

If a few members wish to [lie a viazs action just to get their club

afraightened out, why sicuid they be burdened and abstrocted by alt of the

F=l

expende and bartriara of the laws made solely for derivative aotlons n the



multi-miilion dollar public, préfit corpuration suit,

Private clubs, and asacciations and nonproflt cotporations are
notorioud for their poor administration, their poor business acumen, and
their sentimental, emotional, and self-serving decisions, This is 2 known
red flag ofrnajof prcporﬁéns, Why should the individual member not be
given greater protection under law in such circumstances,

We suggest that the tone and nature of the nonprofit corpotration law
follow more closely the fair and equitable principles enunciated by the
eminent Chief Justice Trainor in Jones v. Ahmaneon (1969) 1 Cal, 3rd a3,

108-109, 11t%,

DELLAMATER
August 23, 1976
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John N, Mc Laurin, Chairman _
Talifornia Law Revision Commission
tanford Law School

Stanford, CA 94305

Dear Mr. McLaurin, _ .

At the raqueat. of the Marshal's Department in San Diego County
and the Marshals Agsociation of California, I have carefully loocked over
your tentative recommendation relating to the-Non—Proﬂt.Corporation Law.
dated July 26, 1976,

There are many sectlons therein beyond our general interest and
knowledge, so specific comments would be invalid. We do wish to say
that all areas which appear to effect the Department and the Association
are clearly put and considerably easier to understand {and thus easier to
comply with) than before,

We appreciate, and thank you for, this input opportunity. This

time, however, the input will consist only of a hearty "weil donet™ to the

members and staff of the Commisaion for their efforts.

Very truly yours,

William F. Howell, Marshal

ames S, Carroll, Deputy

"Research & Development Officer
M DIECO DISTRICT  CHULA VISTA DISTRICT EL CAJON DISTRICT +”-~ESCONDIDO DISTRICY OCEANSIDE DISTRICT VISTA ciatai
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Morrey, SMiTH & Burk
LAW CORPORATION
C.BLAINE MOHLEY 310 EMERAON STREET, BUITE 200
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! JHH ROGERS BURK (4[5; A24-1213 [ M- TR AR T-E
IWID L LOWFE PALO ALTW, CA -3ae

August 24, 1976

California Law Revision Commission
Stanford Law School
Stanford, CA 94305

Re: Proposed General Nonprofit Corporation Law

Ladies and Gentlemen:

The present nonprofit corporation law of the State of Calif-
ornia provides that no member shall hold more than one membersna.
Sections 9301 and 9601. Many associaticns of owners at condomini: .
projects and single family lot subdivisions are nonprofit corpo-
tione. 1In such corporations the developer is required by the
California Department of Real Estate to pay the assessment. !
lots held by it, and 15 entitled to one vote in the association ..
@ach lot owned by it. In such developments, a membership in the
association is appurtenant to each lot. Therefore, the developer,
or a purchaser who purchases more than one lot, holds more than ore
membership in the association.

Perhaps in drafting the new nonprofit corporation law the
dichotomy between the law as it now stands and its application in
the real world can be resolved.

Sincerely yours,

MORLEY, SMITHE & BURK LAW CORPORATIGw

<)
.:,/?/J -._L(-' )!»/
,Jghn Rogerﬂ Burk

JRB:bcm
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EXHIBIT XI
COPY OF LETTER

Wanda Underhill

2079 Market Street, No. 27

San Francisco, California 94114
August 29, 1976

California Law Revision Commission
Wanda Underhill
Nonprofit Corporation Law

The basic approach of the Commission, i.e., a nonprofit corporation

law which is complete in itself is good; 1t will contribute to economy
of time and money.

with

The substance and wording used by the draftsmen (drafters) complies
current legal usage and the standards set by the California Code

Commission.

Dickerson, Reed. Legislative Drafting. Bodyon, Little,
Brown, 1954.

Report of the California Code Commission for the Year
1947-1948. Appendix G. "Drafting Rulee and Principles
for the use of the California Code Commission Draftsmen."”

Page 28. Subvention Certificates

Are "a form of subordinated debt, the repayment of which 1s normally

contingent on the financial health of nonprofit corporations and on the N
occurrence of some event (i.e., completion of the projects for which
funds are solicited).”

Wouldn't statutory recognition of the subvention concept
through codification add formality, definiteness, and cer-
tainty to the law?

Cross-Reference: P. 199. Art. 2. Subventions.

Page

28. Capital Contribution
Also, would codification of this device be in keeping with modern

legal trends?

Page 29. Repurchase and Redemption of Memberships

The new "solvency test” in the new law 18 good because it sets up

specific standards and it eliminates generalities.

Page 30. Charitable Property

Page

Paragraph 4. Re: Accountability.

If the directors of a nonprofit corporation transfer for
investment purposes all or part of thelr assets, including those
held for charitable purposes, to an institutional trustee, why
shouldn't the directors of the nonprofit corporation be held liable
for their actions and judgment?

Does the recommendation to adopt thia or a
similar provision for California reflect the intent
of our legislators?

35. Vote Required for Member Action

Reduction of the vote for member approval from 2/3 toc a majorxity is

in keeping with current California trends.

o —

-1-



Fage

38. Required Books and Records

Allowing more flexible procedures for keeping membership and

fiscal records is sound business practice.

Page

42. Hemberahip Records

Expanded inspection rights to shareholders and stating procedures

1s good.

Page

132. § 5314. Personal Liability of Directors

"A director is not personally liable for the debts, liabilities, or

cbligations of the nonprofit corporation.”

Page

Shouldn't there be some personal accountability requirement
for directors?

156, § 5370. Duty of Care of Directors

have

Pape

"{c) A person who performs the duties of a director . . . shall
no liability. . . . "

Should some provision be made for liability and removal because
of failure to perform, absenteelsm, and neglect of dutfes?

163. Article 8. Indennification of Corporate Agents

'§ 5380, Definitions

{b) "Expenses" includes without limitation attorney's
fees and any expenses of establishing a right to indemmification. . . .
Parker v. Matthews Civ. A. No. 75-0812, April 1, 1976.
411 F, Supp. 1059 (1976). Re: '"Reasonable attorney's
fees,"

n

The range of attorney's fees cited in this case was from
$50.00 to $75.00 per hour.
Since we are dealing with a nonprofit corporation law, and with
corporations organlized for charitable purposes rather than business
and profit, some corporations will have limlted budgets and prudent
philosophies, Attorney's fees and expenses without limitatlion
would iphibit and 1limit activities of charitable nonprofit corporations
which should have legislative encouragement.

Page 214. Article 6. Charitable Property

"§ 5561, Indefinite Purposes

No bequest, devise, gift, or transfer of property for a charitable
purpose to a nonprofit corporation is invalid because of indefiniteness
or uncertainty as to the purpose or the beneficiaries, dbut to the
extent to which such indefiniteness or uncertainty exists, it shall
be resolved by the nonprofit corporation in the manner that, in its
judgement, is most consonant with the purpose of the donor and most
conducive to the public welfare.

"Comment. . . . This section establishes the principle that charitable

gifts shall not fail because of uncertainty as to the donors' intentioms
and the authority of a nonprofit corporation to resclve any such am-
biguities. Charitable purposes are not defined by statute but are left

to judicial development." |



Doesn't this section give too much power to the nonprofit
corporation in resolving ambiguities?
Contract law requires z valid contract to be free
from mistake and ambiguiry.
Perhaps a statutory definition of "charitable purpose'
would add clarity to this section.
Establishing the principle that charitable gifts shail not fail
because of uncertainty as to the donors' intentions, and giving
authority to the nonprofit corporation to resolve ambiguities
suggests the establishment of a dangerous legal precedent.

Papge 217. § 5564. Attorney General Supervision
"Comment. [Paragraph 3.]

Interested individuals other than the Attorney General may
also have standing to compel proper utilization of charitable
property held by a nonprofit corporation.”

Would it be helpful to outline specific steps, or
procedure?

Page 220. § 5572, Administration
"The trustees of a common trust fund . . . may do all of the
following . . . ."
What about restrictions and restraints; prompt removal for
failure to exercise prudent judgment for the good of the trust.

Page 274. Article 3. Security for Defendants Expenses
"§ 5830. Motion for Security
In an action [against an officer or director of a nonprofit
corporation, the] defendant may move the court for an order
requiring plaintiff to furnish security for reasonable expenses
(including reasonable attorney's fees)."

To avoid expensive litigation, but to insure expeditious
handling of complaints, could an alternate method be provided
where the corporation is a nonprofit, charitable corporation,
such as an ombudsman or impartial person or group.

American Bar Association. A Model Ombudsman Statute for State
Governments, February 1974.

ABA. Section of Adm, Law, Ombudsman Comm. The Ombudsman,
N.D. Bibliog.
-------- . Developmwent Report. July 1, 1973 -
June 30, 1974.

Page 356. § 6526. Wembers' Right to Obtain Fiscal Information
(£) "Open for imspection' - good.

Page 469. § 14603. Designation of Agent for Service
The new law makes the designation of an agent for service mandatory
rather than permissive.
An excellent requirement which will facilitate communication
and accessibility.

And also,
Page 475. § 14611. Qualification of Corporation as Agent for Service
Improves communication and avallability.




Page 587. DPivision 15. Societies for the Prevention of Cruelty

to Children and Animals

This division iIs probably one of the most 1mportant parts of the
new code. The subject deserves all the attention and legislative wisdom
that we can supply.

Moving sections from the Civil Code to this one, glve the

diviasion more continuity and makes it a complete entity.
Let us hope that Division 15 will attract the attention of individuals
and groups who will use the new nonprofit corporation law for charitable
purposes, and select children and animals as the objects of their charity.

/s/ Wanda Underhill



COPY OF LETTER

Sept. 4, 1976

To: California Law Revision Commission
From: Wanda Underhill
Re: New Nonprofit Corporation Law--Additicnal Comments

Page 214, Article 6. Charitable Property
§ 5561. Indefinite purposes

Couldn’t this section be declared "void for vagueness'?

Page. 558. Part 2 1 Corporations Sole
§ 10003. Articles (amended)
The rules, regulations, or discipline of the religious denomi-

nation, society, or church will no longer be regquired te state the
county in this state where the principal cffice for the transaction of
business is located.
Is this intended to reduce record keeping and increase
efficiency?

Page 559. § 10006. Filipg articles with county clerk (repealed)

If corporations scle are no longer required toc file a copy

of their articles of incorporation with the county clerk,
would a local agency have to obtain the information from
the Secretary of State, or will the Secretary of State
automatically transmit coples of the articles to the counties
as they are filed?

/s/ Wanda Underhill
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September 2, 1976

wonprofly Corvoration Law

Mr., John H. DedMoully

Executive Secretary

Callfornla Law Revilsion Commission
School of Law

Stanford, CA 4305

Dear Mr., DeMoully:

We have reviewed the tentatlive
lating to the Nonpretfit Corporation Law of

re
I!
Law Revlslon Zommission dated July 26, 1976
following comments listed by section nvmhcr

commendation re-
the California
snd have the

1 requlrement Ior
L2 covporations

Pursvant to 3eechlon 12585 of the Government Code
and Sectlcn 300 of the Califorria Adminlstrative Code,

Title 11, corporations Formed for charitable purposes are
required to flle with the Attorney General coples of thelir
artlcles of incorporaticn within slx months from the date

of lncorporation. This requirement is satlsfied by filing
the regiSurwtion i CTwt provided by the frtorney General,
We see no rsason Lo require ;.. additlcnal {lling at the time
»f Incorporation, since the Atlarney leneral will noci. be pro-

vided with any signifilcant new informstion by obtaining a copy

of the articles of lncorporation at the time of Incorporation.

Sechion 5250, Bequired contents of artlcles

The words "and is subject to all provisionz of the
Nonprofl* Corporation Law that relate to nonproflt corpora-
tions organired for chardtabls purposes” appear superflucus

Sectlurn 5320, MNomination of directors

Hequivlrg Shat b Ly-laws cpooelfy a reascnable
means of neminating persons for electlon of directors seeaws

-



carporationg Lhe neminat-

majy vary scmewhat from year

to year. Hegulring i : of ﬂomlnaLTng directors
wlll reauli in many aonpreils rpcwauiﬁns not complylng e2ither
with the statute or thelr by-laws. This wéll ralse unnecessary
guestlions conceming ity of the board of directors to
act, In addltion, with in kinds of nonprofit corporations
there could be cuesztlions as o it constltubtes a reasonable
means of nominating Jdirectors, 2.g., relipglous organlzations
where the directorn may pe nomlnased by 2 rellglous superior

or otuner offlcial. We roccommend that the ssction zither be
stricken or the word "shalil" chanped to O

undesirablie., In many
ing procedures are Indy

(& ]

Sechion 5362, Seleetion of officers

We bheliievy {z) 18 not tne same as
provlided in thes sz up an which amends 3ectlon

312 of the new Gensp iton Law. The latter provides
that "any cificer wmay i A tlme upon wrltten notie
to the corporabtion withoud nrsludice to the rights, if any,
of the “u?uO aticn 3 Ve s te which the officer
is a party.” Section 93287 provides that officers "seprve at
the pleasure of tne oDoard, aubJL t to the righta, if any, of
an o¢fficer under a contract of smployment." [emphasis added]
Thig latter clause couuld e Internretad 3s meaning that the
corperation could not terminazts the posiltion of the smployee
as an officer for the term of the smployment contract., We

dce not bhelleve thls resulb 1z desired or intended. The secw
tion should be reviaeﬁ to oo to the wording of Section
312 of the Ceneral Corporaticn Law by striking the words
"subject to the rights, Lf any, of an officer under a con-
tract of employment.™

Nl:
a

Sectlon 541G, Members

o

We believe [hat the rule ghould bte that any person,
including corporztions, sheuld be permitted to be a member of
the nonproefit coprporatlon urless the by-laws provide otherwlse,
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JOHN P HOPRINS
FRANCIS M, AMALL, J&A.
THOMAR 5. JORDAN, JA,
SAVID W, MTSHERL
SHERWOOD M, BULLIVAN
SRUCE M. MUNRO

LIONEL M. ALLAN

EXHIRIT %117

Hopkins & CarLey

A PRorEssional CoOapamat)cn
ATTORNETS AT LAWw
101 Park CENTER PLaza -SuiTe 000
SaN Jose, CALIFORNIA D512
MR 206 2RO

(418) 32g-2114

ATEPHEN M, P ETTIaREw

THOMAR Q. PEAKING

GAATH E. PICKETY

Septeomber 1, 1978

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Schocl of Law

Stanford, California %4305

Dear Mr. DeMoully:

Recently you asked for comments on the tentative
recommendation of the California Law Revision Commission
on a non-profit cocrporation law. I have gone over the
voluminous materials which you sent me, with particular
attention to the background and summary, and I offer the
followiny comments for your consideration:

l. I think that the overall approach of the
Commission and its consultant is excellent. The non-profit
law has been confusing for years and the adoption of a new
general corporation law has made it imperative that
something be done about the non-profit law., I am delightegd
to see that this is being done at this time, and I hope that

- the Legislature will be able to move promptly on. the

Commission's recommendations.

2. To me, the policvy of simplification ls

CABLE: HOPKING

PALL ALYOQ QFFICE:
S2B UNIVERSITY AvENUE

paramount. There are many small
this state who either receive no
receive free legal advice. Many
that at times I have fallen into
not as careful as they should be
the non-profit corporations.

- -statute with a minimum number of
necessary.

non-profit corporations in
legal advice at all or
attorneys ~ and I am afraid
this category myself - are
in the advice rendered to

Therefore, a clear, concise

cross-refarances is

S



'Mr. John H. DeMcully
September 1, 197¢
Page 2

3, ©On page 10 of the background summary, it is
stated that:

"The Commission proposes nc_si?nificant changes
in tax laws, corporate securities laws, or laws
governing supervision of charitable trusts; these
reqgulatory provisions embody policies that the
Commission has not undertaken to review."

T would respectfully suggest that some of these policies
need the review of the Commission and corrective legislatiun.
Many laymen, if not lawyers, believe that 1f an organization
is non-profit it can sell anything without paying sales tax
and 1s exempt from property tax. The property tax situation
is particularly confusing, as most County Assessors make a
distinction between investment property and property used by
a non-profit corporation. The property tax law is generally
administered by the Board of Equalization on behalf of all
counties, and I have personally found its administration to
be very arbitrary and difficuit. Particularly in the areas
of sales and property taxes, L1t seems to me that some
simplification and clarification should be sought.

4. 1In the summary, under Meetings of Directors,
on page 18, it iz stated that the call of meetings by
officers is not appropriate for non-profit corporations,
since the directors are the body charged with the governance
of the non-profit corporation. I disagree with your
consultant on this point. This is nc different from an
ordinary Board of Directors of a business corporation, which
is also charged with governance of the corporation. It seems
to me that meetings should be able to be called by cfficers
if the By~-iaws so provide, I do not know how the directors
could call a meeting unless they called the meeting at a
previcus meeting or by unanimous action without a meeting.
It seems to me that the only practical way 1s for officers
to call the meeting with the directors also having the right
to call a special meeting. e

In the very next paragraph it is stated that the
existing corporation law permits any quorum set by the non-



Mr, John H. DeMoully
September 1, 1370
Page 3

profit corporation., Again, I am not certain that I agree
with your consultant on the recommendation that this should
remain the same. Certainly, it should not be on the ground
that the directors may be persons performing public service
and often unable to attend meetings. &As I understand the
Statute, directors are going tc be held to more or less the
same standard az they would be if they were directors of a
business corporation; and it does seem to me that they should
therefore be expected to attend meetings and that the quorum
requirements should be no different than those required for

a business corporation. I was once a member of the Board of
a non-profit agency with no guorum reguirement to speak of
and which had 180 directors. 1In additton to the 180 directors
it had 180 alternates. A different group of thirty directors
attended every meeting, and that enabled a small coterie of
officers to decide what the non-profit corporaticn would do
since no director had any continuity. This type of
organization should be discouraged by the law, in my opinion.

5. No menticn is made of the so-called *Constitution®
of a non~profit corporaticn. Thaere are many non-profit
corporations that think their Coastitution is thelir basic
document. I think 1t would be helpful if the comment on the
law made it clear that that was not the case.

Turning to the Statute itself, I have only two
comments for your consideration in an otherwise excellently
drafted Statute. They are as follows:

1. I do not understand why corporate finance is
included in Chapter 5, between Chapter 4 on Members and
Chapter 6 on Members® Meetings and Consents. It seems to me
that & better order would be would be to have the chapter on
corporate finance follow all members' chapiers, so that it
would come after the present Chaptor 3.

2. I could not £ind a provision which clearly set
forth how By-Laws could be amended. Amendments to Articles
are set forth in Chapter 3, and there are provisions on
voting on By-Law amendments by members. Where does it say



Mr. Jokn J. DeMoully
September 1, 127¢
Page 4

what By-Laws ¢an be amended by directors and what can be
amended by members? For example, could the directors deprive
a certain class of members of the right to vote by a By-Law
amendment? :

I hope you will £ind these brief comments useful in
your consideration. E

Sincerely.

HOPKINS & CARLEY

DWM:js

cc: G. Gervaise Davis, III, Bs:y.,
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paArElt IV
JON B, SHASTID
ATTOCENEY AT LaW
Se y !?Fﬁi‘: ] 9-? - B g 30X 10Ea
TELEPHONE 200 22|-3R22 §t£m 2 ¥ L b MOQESTO, CALIFOENIA Gaasa

California Law Bevigion Commizsion
Stanford Law S5School
Stanford CA 94305

Gentlemen:

This is in answer to vour request or a -aview of +he tentative
draft of the non-profit corporatior law,

Non-profit corporations are an increasingly important segment of
corporate law. I thoeroughly concur with the concept that the
non-profit corporation law should be complote in itsel®, T thin
the basic approach of the tentative draft i3 excellent.

All comments below refer to Part I.

At page 9, I concur that the businedss corporation law should be
followed as closely as possible. T do not belleve that "expari-
ence and cases developsd under one | aw may be usefil in constru-
ing the meaning of the cther law.” This goes too rfar in trving
to draw parallels betwesn completaly differing types of corpor-
ations,

At page 19, I thoroughl; agrees with the recommendation on the
provisional directors.

At page 21, I see no reason for resignaticn as an officer of =
non-profit corporaticn to be subject to a time delay. Thers is
no more need for a non-profit corporation to have aw“asdequate
opportunity to cbtain an officer to replace a resiiuming officer”,
than there is for a profit corperation o to do.

At page 22, I agree with the srevision tor liberalized indemni-
fication.

At page 24, I am uncertaln why non-profif corporations shouid be
permitted to issuc redeemable membershics. A business corperation
may issue redeemable atock, but this ig preferred stock, not com-
mon. I see no aimilarity betw. an radeemable memberships and re-
deemable preferred stock. I thus feel non-profit corporations
should not have the nowe:r o issue radecnmable memberships, unless
there is some other reason =f which I am nok aware.

At page 25, I concur as ko the provision for partiv-paid membov-
ships, 1if they are autherized,



California Law Revigion Commission
September 3, 1976
Page 2.

At page 41, I think the financial statements normally prepared
should be avallable to the member. I concur that a special
statement need not be prapared, but the regular financial state-
ments -- or if nothing else, a ccpy of the tax returns filed with
the federal and state governments -- should be available.

At page 55, I concur with the codification of gg res. I also
agree with the dissoluticn provizicons on pages 55 and 56.

At page 66, I do not understand why non~profit cooperative cor-
porations should be govarned for the time being by the existing
general nom~profit corporation law.

This revision is an enormous task and I think the committee
overall hasidone a thorough job.

[ e
.

LA ' 7)111‘3
B : )
o \
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LAEIBET Xv
San Francisco Planning and Urban Ranewal Assoclatifon
NEIGHBORHOOD SERVICES OFFICE

414 Ciement Strest, Room 5 -
San francisco, Cafifornia 94118 "

Phone: 3870123

m Roger W. Huttbert, Naighborhood Servicas Advisor

SJeptember 9, 1976

Hon,., John N. Melaurin, Chairman
California ILaw Revision Commission
Stanford lLaw School

Stenford, California  gh305

Dear Chairmen Mclaurin:

We were very pleaged to have recelved a draflt copy of your tentatlve recommendsn-
tions relating te the nonproflt corporation law and wish to take this opportunity
o make comments.

Cur office provldes administrative gervices and consultation in a variety of
matters to varlous nonprofit organizations composed of those who live, work or
own property in specific geographlceal areas and whose gerneral purpcse is to
combat neighborhood deterioration. These comments therefore are from the per-
spective of how the proposed changes will affect or improve cperations rather than
from 2 legal point of view. They are the comments of the writer and mot Ghose

" officlally of this organization.

By way of background, most of these arpganizations serviced by us are small {member-
ship averaging 200, and assets and gross recelpts seldom exceeding $5,000 per year).
- These groups usually have nc employeea, the cofficers change-annually with about =z
50% turnover, and the membership is drawn from s cross-section of the population.
These groups often were formed during some gort of crisis affecting thelr area.
Individuals usually become members of these orgsnization besed upon direct mail
invitations; receipt of dues automaileally enroils a menber. These are organizations
which cennot compel anyone to Join and exercisce no authority. Their articles of
incorporation and by-laws are often hastily drawu, almost always by persons withoud
legal training or orientation. The most comeon ouclrance i8 te copy portiocans of
by~laws from similar, exisiing organizaticns and to use stock forms of articles of
incerporation from common reference sources, including those published by the
Secretary of State, Pranchise Tax Board, or Internal Revemue Service, dJecasionslly,
organizers may seek out model by~-laws in law library reference bocks. Jome groups
which were organized many years ago, we have found, are unaware that they have
at some Lime in the past incorporated.

In genersl, I support the idea of a separate nonprofit corperation code and am
appreciative of the basic thrust of the commission's work. Specific comments and
suggestions follow, related to the sectionsg indicated.

8 in/cefénr »
jf’igf {,{f&iﬁ:f C£¢4r///

o%gé W. Murlbert
lalghborhcod Services Advisor

il s,

nj"“-.



5224, This provision would serve no purpose. I do not belleve the Attorney
General is interested ln bullding a duplicate file simply of articles. It is
interested in having newly-formed charitable nonpforit organiz&tions register

with the Reglstry of Charitable Truste. Regietration requires more documents

and information than simply furnishing a copy of the articles. (See form
attached). Rather, the AG desires copies of the federal tax exemption letter,
advice as to the federal employer number, and nemes and addresses of officers

and directors. Muck of this information is usually'nét avalleble until 30 days

or lopnger after filing of the articles. If the intent is to call attention to
Government Code provisions wnich require registration, perhaps those could be
ptated instead in the new ncnprofit corporaticn code, or a proviaion-iﬁsefted
thet the corporation would autometically dissclve unless registration were
sccomplished 120 days from the date of filing of the articles. Present practice
appears to be that the A sends its "Notice to Reglster" to new nonprofit charitatle
corporations (based upon receivieg a copy of the Franchise Tax Board exemption
letter) 30 days or more after the articles are filed. NOTBE: 7The Commission shouli
be concerned that nonprofit corporetions organized for charitable purposes must
make annual reports to two different state agencies (AG and PIB), both reguiring
approximately the same information, Conscolidation of reporting requirements and
supervision responsibility would wdoubtedly save the state money, improve regula-
tion of charitiles by combinlng personnel now in two departments, and relieve the

organizations of an administrative burden.
5250. WNonprofit corporations should not be restricted from meking additionel

statements In thelr articles with regard to purpcses. Prompt and uncomplicated



action on Tederal +Hax sxemphtlon applications ils insured when the articles contaln
legally mccepted phfasee which specify certaln educational and charitable purposes,
such as "lessening the burdens of government" or "instructing the public in sub-
jects useful to the individusl and beneficial to the commmity.” If organizations
sre prohiblted from meking such statements of purpose In thelr articles, it is
belleved that many will be handicapped in geining federal tex exemption.

5260, (a) The wording is not clear. Is the power of the members to amend or repeal
bylawa always one which they have?

5264, (a){l) Appears %o leave a choice as to whether or mot proxy voting is allowed.
Thie conflicts with proposed Sec. 5730 which provides that there 1s proxy vobing
unless specifically precluded, continulng pregent law’in this regard. However, in
my view, proxy voting should be prchibited unless expressly authorized, reversing
pregent law. Many nonprofit corporation lesders are unawere of this provision - 3
alfhough in actual pratice most deny proxy vobing, their articles or bylaws contain
no such prohibition. Proxy voting is considered to be an extracrdinary ﬁatﬁér,

and thus should be expressly provided for by an crganizaetlon.

5627, (a)} Many (perh&ps most} nonprofit corporations have no office as such.
Inatead, 1ta mailing address is usually the home of its president or secretary.
Frequently it hae no employees. Therefore,there 18 no office And no office hours
at which or during which bylaws or articles could be inspected. VArticles of courze
can be inspected or oblained by mall from the Secretary of Stafe, and the same as to
bylaws on flle with Franchise Tax Board. However, {a) should include tﬁe mechanism
in (b) whereby a member may request in writing these documents. A reasopable
length of time (not o exceed five business days) should be imposed within which

to answer the request, and a reasonable charge (not to exceed flfty cents for the.

first pege and ten cenls thereafter) shouid be authorized. There is no reason



why the general public {"any person”} should not be able %o request and recelve

articles and bylaws. The came provisions saould be extended to rights of aty
person to obtain a list of the officers and directors of a nonprofit corporétion.
True, these are to be £iled in the Secretary of Btate's office, but delrys caen
oacur, and that office at present uses abbreviated forms which do not provide

for a fﬁ;l 1isting, even of offlears.

s452. (1) A time period of 10 days should be flxed by law as the record date if
the board fixes no other time. To make the record dake the day before notice is
to be glven is impractical and this provision will inknowingly handlcap an
organization which through oversight fails to fix a record date. Even in the
gmulleet of organizations the mechanical processes of glving of notice {addressing ol
envelopes, etc.) la etarted well before the day befcre they are dispatched.
In\%ﬁose organizationérwhere memberahilp is auscmatlc upon recelpt of dues, and
whére dues are received by a different person thar the one wio mails notlces,
imposaibilities also exist in adhering to 'next-day” reguirements for notice.
5613. (b) Continulng to preclude the sransaction of business at a especial meetilng
other than that Included in the notlce is unduly restrictive, ﬁnless such a pro=-
vigion is also extended to regular meetlngs. If the purpose is to avoid surprise,
then all meetings should be covered. This can serve to handicap an organlzation
which requires only an annual meeting, but in actual practloe calls mhetings at
various times throughout the year, al the directlon of the board.

5623, Third class mail shoutd be authorized to be used to give notice of a meeting
of the members when 1t can be done without unresszonsble compromise of timeliness.
The savings to a charitable organization of 1,000 members which uses third class

instead of flrst class mail would be $110.00 per meeting, no small item when

charities are under increasing pressure %o raduce administrative costs. When



aubstantially all of the membera live in one city, tﬁere should be no difference

in arrivel of a first clasy or a third class letter when both are maiied at the
seme time. Alsc, {b) implies an obligation by the corporation to request expensive
address correction service from the U.S, Postal Service. GSound organizaticnal
menegement practices mey indicate this, but irn some organlzations s member whe
moves may be presumed to have lost membership eligibility. In any event , is it _
not the responsibility of the member to provide the crganization with his current
address?

. 56, 1 haﬁe previously commented on proxies and wish those comments to apply here.
652k, This section, and all others which permit e member to examine a particular
document, should ss & matter of right {not, alternatelf at the corporation's optiocn)

pllow the member to make extracts and/or to receive an exact copy, unless impracticable

4o do so. (Similar to Covermment Code provisions related to publie recordsj. 4 fee
for duplicaticn of the record should be authorized.

6620+, The procedures, and the slternates which still permit an organization to
madntain its mailing list confidential, are very well thought out. An organization
can loose valuable good will if through release of its memberéh} list 1ta members

guffer loss of privacy and become caught in crogsfire of various factlons.



14510. Present law provides trat the name of a suspended corporation hecomes
immediately available for uase by ancther corporation. Perhaps this should be
changed. In any event, T believe the law should be amended so as to require the
decretary of State to advise a represantative of 8 propoged corporation that while
3 particular name is legally avallable, it had been ln use previcusly by & corpor-
ation now suspended. The Secretary of State maintains twc separate name files--
Mootive" and "inmctive", (dissclved, suspended, term expired, etc). Problems can
be created when-a corporation which has been suspended continues to transact
buginess uvnder the name of the suspended corporation, and new incorporators form
an entirely different corporation using that name, unknowingly. This definitely
tends tc mlslead the public, although ustally unintentionally. This situaﬁion is
particularly'important to nonprofit corporations where the circumstances under
which many operate cause them to bhe suspehded by the Franchise Tax Roard because
they fail to file informaticn returns. Often, these returns are completed by
doing nothing more than placing and "X" in one box, bub the pénalty for non-filing
ig suspension, A substantial percentage of active nonprofit oggigizations have
been suspended for theat reason; ALY Are unaware of their ghatus because correspon-
dence has not reached them or because they falsely belleve that a simllar form filed
elsewhere (with the Attorney Genmeral, for example) suffices. Although they can
regain their goocd standiqg status relabively easily, they may find their corporate
name taken, perhaps unknowingly, because the Sacretary of State in practice checks
only the "active" fille in granting name availabllity. The "new" corporation then
experiences confusion with the "o1a" susnended corporation, the public may be

paffled and misled, and the “o1d" curporation must adopt a new name.



k525, If a purpose of these proposed revisions 1s o consolidate into cne
section as much of the law as poseible regarding nonprofit organizations, congi-
deration should be given to %Lransferring the fee schedule to the Corporation Code.
14602, Nonprofit orgenlzstions should also be required to disclose directars.
They, too, have effects, positive and negative, on the ?ublic, and the public has
a right to know who controls all corpcrations. (The "Comment" is not entirely
correct. Nonprofit corporations must now flie a steitement avery fifth year, and
every time there is a change of officers).

14607. The mailing of a form 4hree months pricr to the date due is too far in

advance. Less efficlent people will tend to lose it. Qthers will 111 it gut

immediately, giving information current on the date of receipt. rather than current

ag of the égﬁgiggg} in cases where an elections were Go take piace hetween the time
‘the form is received and the due date. The statement does not eall for extensive
information which takes time to develop, as in an income tax blank.

14610, The penalty which Sectlon 25936, Revenue and Taxation Code, sets forth
for the failure of a corporaticn to file a statement of officers iz $250.00, and
the section states that "such penalty shall be a final assessment.” This 1s

much too severe to impose upon a nonprofit corperation. The dollar amcunt would
be a substantial percentage qf’the annuil inccome of many nonprofit organizations.
Compared %c other auvthourl:ied and aciual pensliles for far more serious~a§hmes by
individuals or organizaticons, such & penalty id excessive. Thers appears Lo be no
provision in Secﬁion 25930 whereby for good cause the assessment may be walved.
Thers are many reasons why a nonprofit corporation would not file a statement,
primerily the mechanical and sducational problems involved in becoming informed
of the law and obtaining a copy of the prescribed form. The experience of the

Tranchise Tax Board is a paralls] here. Pricr to 1970, nonprofit organizations at



the time of incorporation were assured in writing by the FFB that they need submit
no annual return uniess thelr income exceeded $25,000. That year, the law was
changed tc reguire an annual returh regardless. FTB, using the last known addresses
available %o it for those which previcusly required ne reports, attempted t§ mall
forms. Many were not received because of problems cited in comments on previous
sections, such as absence of a permanent office, phone book listing, employees, ete.
Many corporations were then suspended. However, those suepended may be browht into
good standing by payment of a $10.00 fee and submissiocn of the missing returns.

Such a procedure and a penally (mnre a procesping fee for extra expense éaused the
state) is one more in line with the fallure fto file a statement or officers by a
nonprufit corperatlon. .

NOTE: Tt is also noted (page 72 of the background materials to Fart I) that the
commiss ion's tentative recommendation is to lncresse the fee for the Tiling of &
nonprofit corporation's statements of officers to £5.00.

In recommending changes or no changes 1in this and varicus fees, ﬁhe commission

does not indicete whether or not it is in possesslon of information reparding the
adequacy cf the present fees to cover the cogts of the serviceé rendered by the
Secretary of State and whether or nct the legislabive history indicates that the
filing sérvices are to be provided eon a self-supporting besis. The legislature

took gpecific action about 1971 to require that statements of officers of nonprofit
corporations be filed without a $3.00 fee, which had been in geffect until thet time.
That action and that of allowing nonprofit organizations eligible to file the sim=-
plified exempt crganizatlcn information return with the Prenchise Tax Board (Form
1998) without fee would indicate a legislative intent to waive.minor filing Qéaﬁ for

nonprofift corporations.



Memorandum T6H-A3

SECURITY PACIFIC NATIONAL BANK

HEAD OFFICE TRUST DEPARTMEMT, 333 SOUTH HGPE STREET, 05 ANGELES, CALIFORNIA

MAILING ADDRESS: P, 8. BOX 2498, TCRMINAL ANNEX, LOS ANGELES, CALIFORHIA 90051

September 10, 1978

California Law Revision Commissio
Stanford Law Schocol
Stanford, California 9430%

Attention: John M. McLaurin, Chairman

Re: Tentative Recommandationa =
Nonprofit Corporation Law

Dear Mr. McLauriln:

Security Paciflc National Bank, in its trust activities is

not involved in the formation or operation of nonprofit corpor-
ations except to the extent that the Trust Department can
provide services tc a nonprofit corporation in the area of
investment management and/or advice and bookkeeping or racord-
keeping services by way of an agency or custodial relationship.
We also serve as trustee for employea pension and profit-
sharing accounts of nonprofit corporations.

Existing Section 10,204 of the Corporations Code authorizes a
charitable corporation organized under Section 10,200 to delegate
the control, management and investing of property held for the
purpose of income to one or more trust companies or banks
authorized to conduct a trust or banking business in California.
The Secretary of State has taken the position that Section 10,204
is not avallable to a corporation formed under the General Non-
profit Corporation Law notwithstanding the corporate charter
authorizes the Directors to delegate such responsibilities to a
bank or trust company. '

Proposed Section 5,000 and following merges the former General
Nonprofit Corporation Law and Charitable Corporations Law.

" Article &, Section 5560, deals with management of charitable
property. GSubparagraph (b) of Section 5562 provides that a
nonprofit corporation mayv tranafer any or all of ita assets
(including property held upon a charitable trust) to an
institutional trustee. “Institutional Trustee" is defined in
§5562(a) to memm "an entity entitled under Section 1500 of the
Financial Code to engage in trust businesa,



SECURITY PACIFIC NATIONAL BANK caNTINUING OUR LETTER OF 9 /10/76  gHEET NO. 2

The restrictive definition of an "institutional trustee® for
purposes of the Nonprofit Corporation Code may have the effect
of limiting such “institutional trustees" to state chartered
banks and exclude national banks operating truat departments

in california because national banks secure authority to act

in a fiducliary capacity by grant of such authority under
Section 92{a) of Title 12, USC by the Comptroller of the Cur-
rency. It is, therefore, recommended that Section 5562({(a) be
expanded by adding the foliowlng after the word "business" in
the third line of Section 5562{a)l: "or a national bank authorized
by the U.S. Comptroller of the Currency to transact trust busi-
ness in California."

Since “inatitutional trustees” have a variety of services avail-
able to nonprofit and/or charitable corporations, it is recom-
mended that these various services be made available.to nonprofit
corporations in keeplng with the needs of the nonprofit or chari-
table corporations. Some nonprofit or charitable corporations may
require the complete services of an institutional trustee in

the management of investment portfolios and others only a part of
guch services, The nonprofit corporation should be authorized to
purchase from an institutional trustee full investment management
and/or investment advice without asset management or in the
alternative the authority to purchase agency oOr cugtodial services
and retain the power to direct investments and engage independent
investment advice. :

Paragraph {c) of Sectlon 5562 would, of course, not be appropriate
if the institutional trustee is furnishing only custodial ser-
vices and does not have investment respomnsibilities.

Paragraph {d) of Section 5562 should be referenced to paragraph
(b) of Section 55363, Many charitable corporations are private

foundations subject to the minimum payout requirements imposed

by Section 4942 of the Internal Revenue Code.

Section 5564 provides for Attorney General supervision of non-
proflt corporations holding oroperty in a charitable trust or
where the corporaticn is organized for charitable purposes. It
is recommended that consideration be given to incorporating
proposed charitable golicitation legislation at Section 5564 if
the Attorney General's Task Force to Study Proposed Legislation
on Charitable Solicitation recommends the enactment of such
lagislation.

. In this regard, it is recommended that the state supervision of
. charitable solicitation be deemed to preempt gity and county
tregqulation of charitable solicitation to avoid the necessity
of multiple licensing where a publicly supported charitable
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organization makes a statewide or countywide solicitation for
funds. This preempticn of county and state supervision and
authority should prebably be effective only as to charitable
corporations that qualify as "publicly supported" charitable
organizations and are so classified by the Internal Revenue
Service, Charitable corporations that qualify under the
Internal Revenue Code as “community foundaticns" should, in any
avent, be freed from local licensing requirements as to
solicitation of funds,

Section 557C¢ of the proposed nonprofit corporation law continues
existing Section 10,250 of the Corporations Code permitting a
nonproflt corporation organized for charitable purposes to
establish one or more "common trust funds”,

The use of the term "common trust fund” for the pooled investmeut
fund of a nonprofit corporation is guestionnable aince the words
"common trust fund" are accepted in the trust industry as making
reference to a common trust fund definad in Section 584 of the
Intarnal Revenue Code and Regulation 9.18 of the Comptroller of
the Currency. A common trust fund is defined in the Internal
Revenue Code and the Comptroller'’s Regulation as a fund maintained
by a bank. This comment alsc has application to Section 55375,

In reviewing Chapter 11 of the proposed legislation, it is
suggested that consideration be glven to providing special
provisions for terminating private foundations into publicly
supported charitable organizations. The Tax Reform Act of 1963
imposed many restrictions and imposed severe penalties for certain
acts of managers and fiduclaries of private foundatlions. The
solution to the Tax Reform Act problems in many private founca-
tions is termination as authorized by the 1969 Act by distributing
all assets toc a publicly asupported charitable organization.
Specific gquldelines for such terminations and "pour-overs® would
be helpful.

Section 5230{h} (7} does not tract with Section 5389. Thers is no
express authority in Section 5230 to enter into contracts of
indemnity. Section S3B9({b} permits indemnification of persons
degcribed in subsection {a) under a contract "enforceable to

the extent permitted by applicable law other than this article,"
ERISA does not sxpressly authorize contracts of indemnity between
an employer and fiduciaries of an emplovee benefit plan, It

merely is generally conceded that such contracts are not prohibited.

We suggest that there be added to Section 5230 (b)(7) the authority
to enter into indemnity contracts, subject to the limitations
provided in Article 8,
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Section 5323(a) perpetuates an ambiguity which exists under
existing law. Prior to the 1957 enactment of the conservatorship
law {Probate Code §1701 et seq.), appointment of a guardian of
person or estate of an individual conatituted an adjudication of
mental incompetancy. Likewise, an order placing an individual
under the jurisdiction of the Department of Mental Health congti-
tuted an adjudication of mental incompetency.

tnder the conservatorshlp law, the appointment of a conservator
of perscn or estate does not of itself conatitute an adjudication
of mental incompetency unless there is an express finding that the
conservatee is mentally incompetent,

Similarly, the Lanterman-Petris-Short Act (Welfare & Inst. Code
§5350 ot seqg.) has created comparable uncartalnty in psychiatric
proceedingg.

We suggest that the new law adopt a more objective standard such
ag is utilized in Civil Code Section 22B1(1) {(c¢) {appointment of

a quardian or conservator of person or egstate}), Welfare & Inst.
Code Section 5350 2t seq., provides for appointment of a conserva-
tor of person or estate of a person gravely disabled due to menta
disorder or chronic alcoholism,

Generally, the recommendations for the rewrite and conaoclidation
of the nonprofit corporation law into the 17 chapters is well
done and is a big step toward simplification and clarification
of the law.

RLS saw
Vice President and

Trust Counsel

oy
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California Law Review Commisszion
Stanford Law School
Stanford, California %4305

Dear Sirs:

The Tentative Recommendation relating to
Nonprofit Corporation Law, Part I and Part II, has been
reviewed by me. I am impressed by its comprehensive
nature and thoroughness in scope and coverage. Particu-
larly pleasing is the use, wherever appropriate, of self-~
executing provisions, not necessarily requiring the assis-
tance of counsel.

Your attention is directed to proposed Section
5560 (b} 1lmposing investment responsibility upon the director
of a nonprofit charitable corporation equivalent to that of
a trustee, l.e. a "prudent investor." This codificaticn
of court law is salutorv, indeed. However, based upon par-
sonal experilences in reprzsenting such directors against
claims made by the California Attorney-General, I do not
think the statute "gues far enough®.

The Attorney-General's office has consistently
negotiated from the standpoint that such directors are
"insurers”. In gsuch negotiations the AG's office has
admitted that to date the courts have imposed a "prudent
investor® standard, but the A.G. argues that it is time for
the courts to impese strict liakility on such directors
and to make them "insurers” of the charitable funds they

- “hold on trust.

Section 3560(b) as proposad, could be interpreted
as "minimuem" standard only. In order not to discourage per-
sons from serving on charitable beards, they should also be
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aware of their "maximum" liability, and that maximum
should not be strict, i.e. a 100% insurer.

Please consider some additional wording to
Section 5560(b), perhaps similar to the following:

"A gresater cobligation than as

said trustee, shall not ke

imposed on the non-precfit cor-
poration or its directors unless
clear and convincing circumstances
show that it or they expressly
assumed a greater obligation than
as said trustee.”

Y 0 ’--’-“ '
@eErT JAMEY BERTON, of
Pgocopio, Cory, Hargreaves
' and SBavitch

RIB/pmh
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California Law Revision Commission
Stanford Law School
Stanford, California 94305

Re: fTentative Recommendation Relating
to the Non Profit Corporation Law

L.adies & Gentlemen:

I have reviewed the tentative recommendation for legis-
lation revising the California Non Profit Corporation Law.
I have the following comments:

1, I agree that a separate, independent statute
governing California non profit corporations is desirable,
although I do not necessarily agree with the statement made
at page five of the recommendation teo the effect that the
existing law has not worked well in practice.

2. I strongly agree with the simplified incorporation
procedure and I agree generally with the philosophy that would
eliminate needless formality in the formation and operation of
non profit corporations.

3. I believe that it is guite sound to establish a
separate Section of the Corporations Code for provisions that
are applicable both to business corporations and non profit
corporations. 1Indeed, I believe that this segment of the Code
should be expanded to the extent possible in order tc avold
needless duplication, with a resulting decrease in the cost of
reproducing a complete Corporations Code. The comments in the
tentative recommendation, following many of the Code Sections,
indicate that the Section is substantially the same as a torres-
ponding Secticn affecting profit corporations. Many of these=
Sections, it seems to me, could be moved out of the separate
divisions and combined into a single Section in the common

division. While such a procedures may necessitate additional
. gross referencing and may be confusing in some instances, it

would result in a significant reduction in the use of resources.

4. A number of Sections in the recommendation refer tco
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corporations formed “for charitable purposes," and it is

noted in the text in a number cof places {e.g. page 407} that
"Charitable purposes ars not defined by Statute but are left

to judicial development.”" This procedure may create unaccept-
able uncertainty for the Administrator of a non profit corpor-
ation. He must decide whether the corporation iz obligated to
send a copy of its Articles to the Attorney General {(§5224) and
whether to notice the Attorney General in the event of certain
other actions such as a digposition of substantially all assets
(6012} . Furthermore, the Articles of Incorporation under
§5250 must specifically reflect the fact that the corporation
is organized for charitable purposes. The Administrator or his
attorney ocughtn't to be faced with a task of legal research in
order to answer thesge questions; the definition of charitable
purposes ought to be determinapls from a reading of the Statute.

I also wonder whether the charitable purpcses concept s
appropriate everywhere it is uzed. For example, §6773 prohibits
a distribution tc members on disolution of a corporation crganized
for charitable purpeses. Thig prohibition, perhaps, ought to
épply in circumstances other than the disclution of & corporatcion
organized strictly for charltable purposes. A civic league, formed
for public, though not necessarily charitable purposss, ought nct
+o be permitted to distribute ite assets to lts members upon dis-
olution, particularly, if it has solicited funds from the general
public. '

5. Sectlion 5230(b) {8} specifically auvthorizes the payment
of pensions and the establishment of penzion and other deferred
Compensation plans. No apecific reference is made to Profit
Sharing Plans, perhaps, because of the traditional notion that
"non profit corporations" do ncot have profits. The omission
appears to be unnecessary in light of §5233 authorizing gainful
business activitv. PFurthermore, the omission is confusing since
it is almost certainly not intended to prohibit traditional "Profit
Sharing Plans." and, furthermore, the clause specifically authorizes
Savings and Thrift Plans which are normally treated as Profat SBharing
Plans under the provisions gf 5401 of the Intarnal Revenuve Code,

6. Section 5373 prohibits loans to Directore or Officers of
a non profit corporation with certain exceptions, including loans
made to officers pursuant to an Employee Benefit Plan. I belleve
that the Section ought to have a specific provision tc validate
"participant Loans" from Plans qualified under §401 of the Internal

Revenue Code, as such loans are defined under §4975(d) {1} of that
Code. I think that such a clarifving provlision is necessary because

the provisions of §5373(b) ought not to be applicable to such lcans
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and, at the same time, a gualified Plan could probably not make
the kind of ioan that is contemplated by §5373({b) becatse such a
loan would constitute a prohiblted transaction.

7. Section 6012 reguires notification tc the Attorney
General whenever a non profit corporation organlzed for charitabls
purposes transfers all or gubstantially all of its assets for less
than a full consideration. I bellieve that this Section szhould
contain an exception for a private foundation that is winding up
and distributing its assets to public charities pursuant to §507({b)
of the Internal Revenue Code. Attorney Gengral surveilance of
transactions of this nature is not necessary, and the additicnal
ragulrement of notification to the Attorney General will only
needlessly complicate what 1s already an tunduly complex procedure.

8. Section 6146 states that any bequest to a constituant
ron profit corporation "which is to take effect" after merger or
congolidation inures to the surviving corporation. The quoted
language may create a problem zsince it seems to suggest an =lement
of intentlon on the part of the testator. Would it not be mors
direct and more clear merely to provide that any beguest "which
takes effect or remains payable" after merger inures to the
benefit of the surviving ccfpcraton. The same comment would
zpply to 56245,

S. Sectlions 6529 et. seq. cdeal with the requirement of an
Annual Report. It seems to me that these Sections should apply
to paisting corporations 5o as L0 reguire an annual report conly
if the By-Laws of such corporation so provide. Ctherwise, 1t wiil
be 1ecessary for practitioners to contact the large number of
corporations to provide for an Amendment of their By-Lawsz in order
to avoild a requirement that is not now applicable.

10. Section 6773{b) seems Lo require a court devree in
connhection with the disolution cf any charitable organization.
This procedure is certainly not currently follcwed, at least
with small charitable foundations. The imposition of such z
regqulrement is not justifiable because it would not add any
substantial protection to the attainment of charitable purposes.
but it would add to the cost of disolving small charitable
corporations. The net resulc would be an increase in the income
of lawyers and a decrease in the amount of assets going feor
charitable purposes.

I extend my compliments to those whe hawve been apnd are still
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in this project. I hope that my comments will prove of
gome value.

AJF:an
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The Californla Law Revision Commission
Stanford taw School
Stanford, California 54305

Re: Draft Nonproflt Corporation Law

Gentlemen:

; The following are my comments regarding the draft
nonprofit corporation law dated July 26, 1978,

I am not in a position to comment upcon all aspects
of the draft. I have used the current nonprefit corporation
law in my practice in connection with two types of organiza-
tions: small tax-exempt organizations and homeowner associations.
Accordingly, I shall limit my comments to the effect of your
draft upon such organizationasa.

The nonprofit corporation is a useful form of
organization for small public and private charities or other
tax-exempt organizations. Generally these organizations have
self-perpetuating boards of directors and are desgigned to
function in limited areas. Examples are a veterinary medical
regearch clinic, an art education foundation and a conservation
group which I have organized. These organizations have a great
need for simple procedures.

The homeowners agsociations are either condominium
management assoclations or assoclations which manage common
area or recreational facilitles for a group of single-family
.¢etached dwellings. 1In both instances, membership in the
corporation is dependent upon ownership of real property and ig
not severable from ownership of such property. The boards of
directors cf such assoclations generally are laymen who will
not understand great complexity.
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The draft nonprofit corporation law is, on the whole,
a worthwhile effort. However, there are a number of minor flaws
and one very serious flaw which zhould be remedied. The one
most significant flaw is in Section 5512, which permlits a member
subject to a capital improvement assessment to withdraw from
membership. Such a provision ls wholly inappropriate for a
homeowners asscclation ifor reasons which will be discussed below.

My comments regarding the draft are ag follows:

(D

i. Bection 51513,

The adoption of a statute incorporating generally
accepted accounting principles intc the statute has been debated
at great lenogth in connection with the new Corporation Law. The
debate should not be repeated here. However, I do not beliave
that those concepts will be well understood by laymen who will
operate their corporations without benefit of sophisticated
counsel or accountants. In addition, I question the wisdom of
permitiing the acecounting profession tc effect amendments to
the nenprofit corporation law by the mers dct of changing their
accounting principles rather than through the nermal legislative
process. e .- :

2. Sectlon BFi3.

. e

If only @ singlis person is named as initial
director and that person dles before the corporation is organized,
it would seem that the corporation cannot be organized and the
organizational expenses incurred will be lost. '

3. SBection 53154.

The use of the Latin words "mutatils mutandia"
should be eliminated. Statutes should be written in the ®nglicsh
language since thet is the language spoken and understood by the
majorlty of the people in this State. The Legislature, in its
wisdom, may determine to provide translations for the benefit
of minorities in such languages as Chinese and Spanish, but the
-gprinkling of Latin words in statutes serves no useful purpose.
The draftasmen of Section 5354 must have racognized the confusion
introduced by the use of Latin words because they found it
necessary to explain the meaning of the phrase in the Comment.
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4, Section 5443,

Where a homeowners asscciation uses a nonprofii
corporation as its vehicle for organization, individval members
should not be permitted to withdraw. Recorded declarations of
covenantz, conditions and restrictions tie membership in the
association to ownership of the affected parcels of real
property. The declarations do not permit the owners of real
property to withdraw from association membershir except in the
event of disposition cof the property. Permitiing withdrawal
from the corporation merely will create confusilon.

It would not be sufficlent merely to permit the
bylaws to centain a provision prohibiting withdrawal. It would
be difficult, and in some cases nearly impossible as a practical
matter, to amend the bylaws of existing homeowners associations.

A special provision in Section 5443 ghould be
included making the mection inapplicable to situations where
recorded declarations of convsnants, conditions and restrictions
provide a different rule.

5. Bection 5512.

This section brings into sharper focus the problem
raised by Section 5443. A homeowner or condominium owner whose
property is subject to capital improvement assessmenta should oot
be permitted to escape liabllity by withdrawing from the associa-
tion. 'The other members must be presumed to have purchased
their condominiums or homes in reliance upon a structure which
would force all owners to bear the costs of operation or improve-
ments equally or proporticnately. If Section 5512 is deasigned
only to permit the owners to escape personal liability, and is
not designed to free their property from liens imposed by capital
improvement assessments, such a distinction should be made clear
in the statute. The distinction is probably meaningless,
however, because the recorded declaratlions for many associations
cutrently impose some form of personal liability on owners for
agsessments. For the foregoing reasons, I would recommend that
-Section 5512 either be deleted or that a special excepticn be
made for homeowners and condominium owners associations.
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6. BSection 355308.

this section, which restricts the issuance of
evidences of indebtedness, should not apply to a corporatlion
which is organized for charitable purposes. A charity might
determine to make distributions in the form of interest-
bearing ckligations. Such cbligationsz might be issued without
consideration or for a consideration conslsting of a change of
position by the recipient not involving any of the items of
consideration specified in Section 5530{a) {1} through (6}). As
long as the corporatiovn is performing its charitable functions
to the satisfaction of the Attorney General, no restrictions
guch as those found in Sectlon 5530 should be necessary.

7. Section 5627 and Section 5631.

It would appear that Section 5627 and 5631 are
inconsistent with each other. If an action may be taken by
written consent without a meeting and without prior notlce by
less than all of the persons entitled to vote, then there is
nc reagon to require a higher number of persons to sign a
walver of notice, a consent to the holding of the meeting or
an approval of the minutes of the meeting.

2. Section 3732.

The provisions of Section 5732 relating to the
form of proxy may be appropriate for a profit~making corporation.
They are, however, far too complax for nomeowners aggociations,

The following are my comments on propoged New Dilvision
four of the Corporations Code:

i. Section 14602,

Most homeowners assocliations change their officers
every year, and sometimes more often., An annual £iling require-
ment would be less burdensome upon such corporations then the
provigions of Section 14602. The same would be true for small
charities.
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2. Bection 14514,

The $250 penaity provided in Section 25936 of
the Revenue and Taxation Code is an unnecessary burden imposed
upon small charities. The penal*y, as a practical matter, will
fall only upon those persons who would have been charitable
beneficiaries had the $250 been availlable for distribution.

Thig letter should not be congtrued as a general
criticism of the draft. On the whole, the draft provieions
would seem to provide an excellent substitute for the existing
nonprofit corporation law. The authors of the draft shonld be
congratulated for their fine work.

Very truly yours,

(e

Fred B. Weil

FBW/caj For BROAD, RKHOURIE & SCHULZ,
Professional Corporation
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Califorﬁi_a Law Revision Commisgsion
Stanford Law Sehool
Stanford, California 94305

Re: Comments on Tentative Recommendation for Non-Profit Corporation
. Law

Gentlamen:

I have had an opportunity to review the proposed Non-Profit Corporation
Law and have a number of comments with reference thereto. As a genera} metiter, I think
that the idea of a basic, self-contained Non-Profit Corporation Law is an important ster
forwerd in this area. At the present time, I have several cllents who are all non-profit
corporations. One is a cemetery corporation whose basie organization is found in the
Health and Safety Code. Private foundamtions and soclal elubs sre found iIn the
Corporations Code. Finally, I represent a church organization which is governed under the
Corporate Sole Provisions. I hope that no matter what happens with reference to the
recommendations, that the concept of a specific body of law relating to all non-profit
eorporations Is put into effect by the California legislature.

I have a number of specifte comments, and some may overlap into various
different code seetions. 1 will eite tite specific code section where the comment came to
mind.

L. Section 5i8G{a)(2). I feel that any verification executed "under penalty of
perjury” should be Iimited to executions cecurring within the state. This would make it
conform with the provisions of the Code of Clvil Procedure and the recognized practice
that verification of a document executed outside the State of California must be done
before a Notary Publie. : :

2. Bection 5320 Series. At some siage in the matter of directors, there .
should be recognition glvem to some unusual praetices in non-profit corporations.
Bcmetimes you will find that directors must have specific characteristics; e.g., 4n
attorniey, a banker, a resident of a specific county, holder of a particular office such as
President of the Mechanies Institute, ete. In other instances, you will find directors who
must be sppointed by a specific person, normally by the presiding judge of the court, ¢
maybe the Board of Directors of a corporation. These lmitations should be known to all,
and I would suggest that it be required thai any such Hmitation in connection with the
Board of Directors be set forth in the Articies of Incorporation of a non-profit corporaticn

rather than in the bylaws. o

!
i
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As another matier invelving directors, it is commeon with reference to non-
prefit corporations to have honorary directors. 1 {hink that there shouid be some
recognition of this category of direetors whe may not vote znd you may not wish {o
inctude for purposes of determiring a quorum, but who you do want to have as a "director”
of the non-profit corporation. i

3. Section 3332(d). In connection with the dirsctor's special meeting notice
or waiver, I feel that the specific purpose of the special meeting should be set forth. You
will note that in SBection 3813 and 5622 where the specinl meeting of members is provided
for that the specifie item to be discussed at the special meeting must be set forth. I feel
that the same holds true for the directors.

4, Sectlon 5373 1 feel should be eliminated. 1 think that the matter of loans
to directors or offfeers of profit corporations is questionable enoughs but for a non-profit
corporation, I think that the same is improper and, indeed, could encourage potentially
wrongful conduct. No non-profit corporation should be in the position of making a
guarantee or lending money to an officer or director.

8, With reference to the indemnification of corporate agents, Section 5380
and following, { think that there are some real problems. For example, in the privat-
foundation, what about the foundation managers where there are violations of the Tax
Reform Act of 19697 There are some viclations where there is no direet benefit to the
foundation manager, for 2xample, fallure to pay out sufficient sums of money dering the
year or excess business holdings in the Investment portfolio, as well as anes involving seli-
dealing. I think that the way the Section 5380 et. seg. reads now, any foundation managecr
could be fully indemnified by the non-profit corporation, including civil penaities from the
internal Revenue Serviee, and I do not feel that such is appropriate.-

8. Section 5512. I do not feei that a person should be allowed to withdraw
his pledge for a 2apiial Improvement matter. Mormally, these pledges are taken to tie
bank or some lender who in good faith and based upon the pledges presented to it makes 8
loan. I reslize that In some instances pressure can be brought to bear to sign pledges and
that seeond thoughts about signing & pledge for capital improvement may lead to & desire
to withdraw. However, I feel that where there has been obligations incurred in good faith
by third parties based upon the pledges, that there should not be this permission. Insofar
as a pledge to operating expenses, I feel that the procedure set forth of permitting a
withdrawal a8 an absolute matter of right under certain clreumstances s sppropriate.

7. I agree with the Law Revision Commission with reference to Section
5520 on the following regulating authority for subvention. I still think that there should be
some protection in those areas where, like chureh bonds, there may be pressure,
particularly upon unsophisticated paople as to subvention and other indebtednesses of the
church,

B. In connection with Section 5550 and fcllowing, what are you golng to do
about the member who resigns from the organization o avold the limitations on the
payments to him as member such as set forth in Section 55817 I think that when a persce
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{3 a member at the time that he obtalns the certificate, that he should not be able to
improve his pogition by & quick resignation or withdrawal.

9. Seetion 5380. With reference to the duties of the trustee for investment
purpases, [ think some recognition must be given, particularly in connection with
aubparagraph (b) about those organizstions which are formed for high-risk purpeses, such
as upgrading slum property, investing in struggling minority businesses, ete, As
Investments, these obvicusly would be against the Prudent Man Rule, but where it i3 the
specific purpose of the organization fo make these types of investments, there should be
some relief.

0. Bection 5838. 1 ?eel that the IC percent flgure is much too amall. Many
times members of an orgenlzation are the Board of Directors, and this mesns that ons
person could institute such proceedings. I think that 50 members are a good limit, but the
percentage test should be incressed to 35 percent. You must remember that this Is snly
to avoid the furnishing of security as an absolute requirement. It would still be up to the
directors of the non-profit worporation to go into court to establish ne reasonable
possibility of beneflt. I think that if you sre going to be able to institute proceedings and
avold the possibility of such a motion requiring security, that there ought to be a goodly
number of people involved rather than just one disgruntled person.

il. Section 801. ! feel that where there is a sale or transfer of all or substan-
tially all of the assets, the members should approve it before the transaction. A meeting
ean be held in ten days' time and vou can post notice for unknown members, 5o | don'
think that thix is too inuch of a hardship. On something ss Imporiant ss thls, peior
approval should be required.

12. In Sectlony 8142 and 6242, I think that there should be a stated time
peried for the Attorney General to decide to sbjeet before the transaction is completed,
The way that the section i3 written now, it is left a little uneertain as to what would
happen {f somewhere down the line the Attorney General decided to interpose an
objection.

1. In connection with Section 8700 involving voluntary disseclution, I think
that notice should be given to the Alforney Genersl whers there is a charitabie trust
involved.

14. In conneetion with the permissible corporate name, I think that where the
organization is, or impliedly Is, s chapter or subsidiary of a natlional body, such s3
fraternities or lodges or a local chapter of a heart associstion, cancer scelety, ete.; that
the Articies of Incorporation must be flled by a member of the national body o with the
consent of the national body, and further that any use of the name is with the consent of
the nationel body. I think there sculd be well meaning and unintentional efforts to filo
Articles which contain a name similar to a national body in order to show some similarity.
of purpose. A deliberate matter can be done to assist in fund raising efforts.

1 appreciate your letting me review the propscsed recommendations and
would be very happy to discuss any of these or other items in greater detail if you desire,
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I aiso would like to be kept advised of what happens to the Non-Profit Corporation Law
and it submission to the legisiature.

Sincerely yours,

< 7/ W

PMJ:dgd
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KENNETH JAMES ARNOLD
ATTORNEY AT LAW
PO BOX 14218
SAN FRANCISCO, CALIFORNIA 84114

Septeaber 13, 1976

Californis Law Revision Commiasion
Stanford Law Schocl
Stanford, CA 94305

Gentlemens

Thank you very much fox}mving given me the opportunity to
review your Tentative Recomuendation relating to Nonprofit Corporation
Law, I have read the material through and in this cursory reading dis-
covered no significant defects, Due to unexpected iliness and unantici-
pated ohligations I huve not had an opportunity to study the recommenda-
tion in the manner I had hoped I would, It will be the end of Novenbar
befare I have some fres time again, but if you will etill accept camehis
after that time, pleass let me know as soon as possible and I w1l set
aside that time for a desper revisw of the work,

Vary truly yours,

#u P o A /Lw*f 7 ‘(

Kepnneth Jxuee Arnold
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STEVEN D WIENER

JAMES R, WALTHER

DOUGLAS M. JAWLINGS

oF ZhUulSes

EDWARD LASHER

California Law Revislon Commigsion

Stanford Law School

Stanford, California 94305 .

Re:  Comment on Proposed Nonprofit
Corporation Law

Gentlemen:

This comment has been prepared by us on behalf of
Mission Viejo Company {("MVC"} which is a large-scale land
developer based primarily in Crange County, California. In
connectilon with its real estate developments, MVC has formed a
number of homescwners' associations in the form of nenprofit
corporations. Based upon its substantial e€xperience wuth guch
corporations, MVC has asked us to comment on certain relevant
sectiong of California’'s propesed honprcflt Corperation Law
("Aot"). L

In reviewing Sections 5443 and 5512 of the Act it
would appear that the Law Revision Commission has''not glven con-
sideration to the needs of homeowners' associations in the form of
nonprofit corporations. Although homeowners' assoclations scme-
times take the form of unincorporated associations, nonprofit
corporations are generally preferred since they create limited
liability in the members and there are clear statutory provisions
governing their structure and operations. Indeed, it is extremely
difficuit to obtain a Final Subdivision Public Report from the
California Department of Real Estate unless a proposed homeowners
assoclation is, or will be, incorporated. Therefore, it is impox
tant that the Nonprofit Corporation Law of this state provide an
appropriate means by which homeowners'® assoclations may function
effectively through the use of the corporate form.

Secticns 5443 and 55%12 of the Act provide that members
of nonprofit corporations shall have rights to withdraw from mem-
bership under certain clrcumstances. Such withdrawal rights may
be a useful device in nonprcfit corporations formed by clubs,
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charlties or similar yroups but homeowners' associations, on
the other hand, are an integral part of a system of deed re-
strictions and private government by which the subject real
property 1s managed. Due to the nature of this system, the
statutory provisgions for withdrawal rights as presently drafted
would have drastically adverse consequences for all homeowners'
assocliations organized as nonprofit corporations and for all
future similar developments.

The Conditions, Covenants and Restrictions ("CCaR's")
of a real estate development create property rights and corre-
sponding obligations in the form of reciprocal servitudes in the
common areas and the individual lots. These rights and obli-
gations include general assessments for malhtenance of the common
areas, architectural controls and use restrictions over the real
property subject to the CCiR's. The CCaR's also create management
and enforcement mechanisms so that the real property subiject to
the CCER's can be effectively governad. When a homeowner purchases
a lot covered Ly the CC&R's, he becomes subject to the obligation.
and vested with the rights created by the CC&R's. It is never
contemplated in drafting CC&R's that a member be able to withdraw
from the obligations imposed by the CC&R's, since such withdrawal
would destroy the governmental function of the CCa&R's and deprive
other owners of certain cf their property rights.

Ag in anvy octher type of governmental structure, home-
owners' associations can function affectively only if all of the
people within the jurisdiction are bound by the same laws. In the
setting of homecwners' associaticona, the applicable laws are the
CC&R's. The management of the association must be able to enforce
the lot restrictions uniformly and assure that those who benefit
from the common areas and use restrictions of the subdivision are
the ones who pay for the malntenance and management of the asso-
ciation property. Members cannot be permitted to withdraw from
homecwners® associaticns if such associations are to remain a
viable method of private land management.

In order to establish the governmental structure, the

CC&R's typically provide that all owners automatically become
members of a homeowners' association, which frequently is organ-
ized as a nonprofit corporation. In such cases, Sections 5443
and 5512 would prebumably govern such a homeowners' associlation.
it is not clear, however, what effect those Sections would have
on the system of private government created by a typical set of
CC&R's.
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Since the Act governs only membership in the nonprofit
corporation, it is likely to be construed to have no effect on
the cC&R's. In this event, a member could withdraw from the
assoclation, but his let wowld stlll be subject to all restrictions
in the CC&R's and to all liens created to enforce the assessments.
withdrawal would only serve to deprive the member of rights tc
vote and to participate in the management of the Association. In
such a case, withdrawal rights would serve no purpose.

If the withdrawal rights of Sections 5443 and 5512 wer=s
construed to permit an owner to withdraw from the system of private
government created by the CC&R's, the result would be devastating.
Individual owners could unilaterally exempt themselves from their
obligations under the CC&R’'s. BSurely a statute designed to govern
nonprofit corporations should not permit the possibility of an
interpretation that would destroy recognized property rights like
those created in CC&R's. Such an interpretation, while unlikely,
would be possible until litigation settled whether the Act was
intended to destroy such property rights and whether such a statu-
tory provision was constiltutional.

Nevertheless, until it becomes clear that owners couid
not escape from the burdens placed upon them by the CC&R's through
the withdrawal rights of Sections 5443 and 5512, careful lawyers
may avoid use of the corporate form for homeowners' associations.
Such a course would, however, have risks such as the exposure of
the individual members of the associations to the risks of unlimited
liability; the developer would alsoc run the risk of such liability.
This result could substantially retard the growth of planned devel-
opments in this states. Further, the uneertainty in the law would
almost surely result in costly litigation for existing homeowners'
associations already organized in the corporate form.

Since Sections 5443 and 5512 may serve a valuable
purpose for most nonprofit corperations, we do not propose that
these sections be delefed. The needs of homeowners' associations
will be adequately served by their exclusion from these secticns.
The following language is proposed as amendments to the Act.

PROPCSED ADDITIONAL DEFINITIONS:

Owners' Asscciation. "Owners' asscociation” means a
nonproflt corporation created to own or lease the commonly
owned lots, parcels or areas referred to in clause {(a) of
Section [definition of real astate development]}, or Lo
provide management, maintenance, preservation or control
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cf either such lots, parcels or areas or of the separately
owned lots, parcels or areas, or both, or any portion of or
interest in them, if the shares or certificates of member-
ship therein are transferable only by transfer of the sep-
arately owned lots, parcels or areas in a real estate devel-
opment. Such shares of stock or memberships shall be con-
gidered interests in a real estate development.

Real Estate Development. "Real estate development”
means a develcpment (a) which consists or will consist of
separately owned lots, parcels or areas with either or both
of the following features: (1)} one or more additional con-
tiguous or noncontiguous lots, parcels or areas owned in
common by the owners of the separately owned lots, parcels
or areas, or (2] mutual, common, or reciprocal interasts inp
or restrictions upon all or portions of such separately ownec
lots, parcels, or areas; and (b} in which the several owners
of the separately owned lots, parcels or areas have rights,
directly or indirectly, to the beneficial use and enjoyment
of the lots, parcals, or areas owned in common, Or any one
cr more of them or poritions thereof or interasts therein,
or of the interests or restrictions referred to in clause (a'
above, or both. The estate in a separately or commonly owned
lot, parcel, or area may be an estate of inheritance or
perpetual estate, an estate for life, or an estate for years.
The common ownership of the lots, parcels or areas of the
anijoyment of the interests or restrictions referred to in
clause (a) above or both may be through ownership of shares
of stock or memberships in an owners' assoclation or other-
wise,

COMMENT

The definitions of "owners' association™ and "real estate
development" are added to the definitional section in order to
streamiine the changes needed in the substantive text. It will
also result in added convenience in drafting any subsequent
amendments to the Act involving owners' associations or real estate
developments. The definition of "owners' asscociation" is taken
from Corporation Code 25012 and a similar counterpart in the
Subdivided Lands Act, Buslness and Professions Code 11003.L.

The proposed definition has been changed from Corporation Code
256012 only by deleting reference to unincorporated associaticns.
The definiticn of "real estate development" is taken from the
Corporation Code 25015 and a similar counterpart in Businsss and
Professions Code 11003.1.
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, The use of these definitions has two advantages. First,
it makes the Corporakbions Code consistent in its use of terms.
It weould only serve to confuse if the same terms were defined
differently within the same code. Secondly, 1t ties the Non-
profit Cerporation Law to the Subdivided Lands Act. Owners'
assocliations have characteristics which subject them to the
dual authority of the Corporations Cocde and the Real Estate
Law section of the Business and Professions Code. It is im-
portant, therefore, that the definitional terms used in these
acts use the same language.

PROPOSED AMENDMENT TO §5443:

5443(b). HNotwithstanding the provisions of subsection
fa) above, unless the hvlaws c¢f an owners' association pro-
vide otherwise, a member of an owners' association may with-
draw from membership therszin only by transfer of the 1ot,
parcel or area from which such memberanip in the owners'
agscciaticn is derived.

COMMENT

MvC does not have knowledge of the organizational reguirements
of nonprofit corporations £ormed for purposes other than cwners'
associations. Therefore, the proposzed amendment to Section 5443
provides specific authorization for the traditional practice of
owners' associations throughout the State of California. The
proposed amendment is intended to be drafted in a manner which
does as little violence as possible to the original section, while
providing the means for owners' associations to govern their
affairs effectively.

PROPOSED AMENDMENT TC §5512(c) %

{c) Any member, other than a member of an owners'
asscciation, subject o a capltal Improvement assessmenl
may withdraw from membership by delivering to the nonprofit
corporation at its principal executive office written notice
of withdrawal within a period of 15 days from giving of
written notice of assessment by the nonprofit corporation
pursuant to subdivision {b}). The withdrawal shall be upon
the same terms and conditions established by the nonprofit

* {Propogsed amendments are underlined.)
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corporation for withdrawal from membership in the

absence of such an assessment and upon withdrawal f£rom
membership in a nonprofit corporation other than an owners’®
assgclaticn, the withdrawing member shall not be iiable
for such assessment.

COMMENT

The CCeR'z of most homeowners' associations continue the
homeowners' personal llability for payment c¢f outstanding assess-
ments after the sale of +the home. The result of this practice is
a negotiated off-get in the purchase price of the home. We be-
lieve the last sentence of §551Z(c) as presently written could be
construed to relieve the homeowner of personal liability after
the sale is completed. The proposed amendment is intended to
resolve this problem.

There is one additional probhlem with Section 5443.
We raise it here since it is only tangentially relevant to the
homeowners ' assocliation problem. Although the gection states
that the bvlaws must provide for withdrawal of members, it does
not specify what requirements for withdrawal will satisfy the
section. The Comment states that the section codifies the
holding in Haynes v, Annandale Golf Club which merely holds
that a nonprefit corporation may not hold its members in per-
petuity. The suggestion of Haynes, followed in Associated
Press v. Emme+tt, 45 F. Supp. 907, 918 (5.D. cal. 1942), {5 that
restrictions on withdrawal wili be upheld if reasonable. 1In the
Agssocliated Press case, the Court found that a bylaw provision
aliowlng wlthdrawal two vears after giving notice to the cor-
poration 1s not unreasonable. However, even with the guidelines
of this case, there is a considerable period of uncertainty be-
tween the two-year period of Associated Press and the thirty-day
period of Section 3443({a}. We believe the section would bhe im-
proved if the maximum notice period which the bylaws could require
was included in the Act.

This comment has been direscted solely at Section 5443
and Section 5512 of the Act, as these impact so severely on the
activities of MVC. We have not had time to carefully scrutinize
the entire proposal and therefore cannot comment further at this
time. However, if the Law Revision Commission would conslder
extending the comment pericd, we would be better able to analyze
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the propecsal and to comment inteliigently on its strengths and
wedaknesses.

We thank the Commission for this opportunity to comment
on the Act. We hope that our analysis of the effect of the Act
uponn hcmeowners' associations within this state will enable the
Commission to find the satisfactory sclution to the problems we
foresee.

Very truly yours,

McKENNA & FITTING

@;,Q,Mgmy
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Attention: John DeMoully, Esg. r, Executive Secretary

Gentlemen:

Having had opportunity to confer with the ataff of the Automobile Club of Southern
California regarding their comments on the Commisslon’s tentative Recommenda-
tion relating to Nonprofit Corporation Law, the staff of the California State Aato-
mobile Association concurs and jeins therein, We will mt, therefore, repeat what
has been well expressed.

Wishing to detract neither from our wholehearted agreement with Mr. Nida's
observations concerning simplification of Chapter 16, nor our continulag concern
for the protection of the membership list from abuse, we see within the provisiona
of Section 6622 the seeds of unjuatified expense to and harasement of a large
memberahip organization. A series of demands , catensibly bouna flde and appear-
ing to be reasonably related to the member's intereats as a member, would not be
difficult to frame,

The comment to Section 6622, and the text of Section 6650{a}, both recognize that

a demand for inapection must be for a proper purpose, as well as being reasonably
related to the member's ihterests as 2 member, The text of Section 6622, however,
sirn ply recites the reagonable relationship test, We suggest loclusion of the praoper
purpose teat within the statutory text itself,

We suggest, too, that a corporation which can or does afford a reaaocnable and
appropriate alternative to inspection--one which will satiafy the purpose which
the member seeka to achieve by inspection--should be permitted to provide it in
lieu of the considerable cost of producing its then current list of, for instance,
1. 5 miliion members.
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Concerning the five~day notice requirements, we feel that ten daya is about the
minimum reascnably required to analyze a demand, determine its propriety, and
either comply in 2 proper case, or draft and file for judicial relief, calendar and
serve, should that become hecessary,

Finally, we question the utillty of the postponement provislon of Section 6624(b).

It can be imposaible to "hire a hall, " so to speak, on short notice, Imposition of
the sanction on short ootice could do a great deal more harm than good, We
suggest its deletion. If, however, 1t is felt that subdivision {b) should be retained,

we suggest that it read as follows:

(b} Fostponing any previously noticed mesting of members if the
noniprofit corporation has failed to comply with a proper demand
under Section €523 within the time limits prescribed either in
that section or in an order made pursuant to subdiviaion (a), but
any such postponement ahail not exceed a period equal to the
period of delay by the nsnprefit corporation and provided, how-
ever, that no sach postponement shall be made of the annual
meseting of 3 nonprofit corporation unless demand is made pricr
to the giving of notice under the provisione of Article 2, Chapter &
of this Code, This remedy is in addition to any other legal or
equitabie remedies to which the authorized member may be

entitled.

We thank the Commission for this opportunity to comment,

. Sincerely,
f(/ v '/
\ LU
WEIFA. Hu chins

WAH/kp
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Re: Nonprofit Cotporation Law -

Gentlemen:

Pursuant to the Law Revision Commission's request of July 26, the

staff gf the Automohile Club of Southern California has reviewed
the Commission's Tentative Recommendation relating to the Nonprofit

‘gorgoration‘Law and submits the following comments on the current
raft.

1. General Approach

The Club supports the general approach taken by the Commission in
. drafting a complete and self-contained nonprofiit corporation law.
We belleve this approach will facilitate the use and understanding
of the statutes applicable to nonprofit corporations by both lawyers
and laymen. This 1lg particularly important in view of the fact
that lawyers frequently perform legal work for small nonprofit
corporations without compensation, and following formation, many
smail nonprofit corporations are operated by laymen wilithout the
benefit of legal counsel in day-to-day operations.

In drafting a "complete' nonprofit law, however, we believe it is
important to distinguish between completeness gs to the basic needs

of all nonprofit corporations, vis-a-vis protection of members,
creditors and the public, and the deslre to regulate particular

aspects of the operations of some nonprofit corporations. The Non-
profit Corporation Law should provide the basic statutory structure

for Forming, operating, and dissolving nonprofit zorporations applicable
acrogs the board to all, consistent with the philosophical frameworlk
which the Commission adopted and which is set forth at pages nine
through ten of the Tentative Recommendation., Many nonprofit corporation
are re%ulqted by extensive statutory provisions in other codes, which
we belleve ig appropriate. Attempts to write regulatory statutes te
regsolve percelved problems in some types of nonprofit corporaticns may
have unintended adverse consequences for the thousands of nonprofit
corporations not identified as a part of that problem. ' T



We belleve the Commission has generally made the desired distinctior
throughout the draft; however, we respectfully submit that the
Commission has ventured unnecessarily ints the regulatory area in
its drafting of Chapter 16 (Righta of Inspection} upon which we
commeitt mores completely below.

2. Philosophy of Draft

We wholeheartedly support the "Philosophy of New Statute” set forth
-at pages nine and ten. Again, we believe the Commission has followed
this philosophy in drafting the new law, with the exception noted
above. 1In Chapter 16, changes are proposed in the law which appear
to be designed to regulate specific nonprofit corporations, yet
which will apply to all. The need for change in this area is
questionable, gince the courts have found tge necessary authority
in existing faw to propose and impose changes deemed desirable.
These changes vary from both the existing law and the new General
Corporation Law. With the exception of Chapter 16, however, it is
out view that the draft is a successful implementation of these
desirable themes.

3. Directors' Duty of Care

The Commission 18 quite correct in pointing out at pages nineteen
and twenty that nonprofit corporations must be able to attract
competent people of the highest integrity to serve as directors,
fraquently without compensation. One aspect of this problem is to
agsure that the director has the means at hand to egvoid, by his
conduct, the imposition of liability for such conduct, unless it
clearly violates 2 standard of care suitable to the situation.

The new General Corporations Law provides a flexible and realistic
standard u which the performance of a director can be judged, and
which can be used by a director ir guidin% his or her conduct to
assure avoidance of 1iability by reason o being or having setved as
a director. We believe adoption of this standard in Sect%un 5370 of
the Nonprofit Corporation lLaw draft 1s appropriate.

4. Wembership Certificates and Cards

Many nongrnfit corporations lssue membership cards as a means of
establishing the identity of a ﬁersan 85 4 member. The question

has occasionally arisen as to whether such cards are membership
certificates In law, thus requiring certain disclosures to avoid

“public confusion. Because of the size of such cards, the public's -
perception of what they represent, and their utility in performin _
the ldentification function, we are wholly supportive of the Comm%ssir*'”
proposed distinction between cards and certificates.

To fully accomplish the Commission's purposes set forth at page btwer -
three, however, we recommend that Section 53424(b) be revised to cla sy
that the "property interest" contemplated is a current property intar t,
and not one contingent upon dissolution of the nonprofit corporatiom,
%lter?§§ively, thig clarification could be included in the commen: Az

age . :

-7 -



5. Proxy Voting

In a large nonprofit corporation such as the Automobile Club (which
has over 1.3 million voting members}, proxy voting is a necessity

1f adequate member participation is to be assured at a cost tolerable
to the membership as a whole. We believe the Commission appropriately
provided for the use of proxies, and more speclfically, the use of
general proxies.

We recognize that, of neressity, the selection of a maximm period

of time for the validity of 2 proxy muat be somewhat arbitrary.
Although we can concur that the duration of 7 years in existing law
may be too long, we 4also question whether the proposed reduction to

3 years might not be too short a period of time. 1In our view, this
question really becomes one of cost to the membership and, within &
reascnable statutory framework, this decision of duration should be
left up to the nonprofit corporaticn. Perhaps five years is a
reasoneble compromise, since abuses based on the duration of revocable
proxies have not, to our knowledge, been identified. The cost factors
for a large organization are signiffcant, however, and our analysis
shows the following apnual costs attributable to soliciting proxies
for the durations shown:

3 years $162,849

5 wears 211&,514
7 vears § 93,799

5, Cumulative Vsting

We concur with the Commission's decision to peramit the nonprofit
corporation te determine whether or not cumulative voting 1s necessary,
desirable, or-even practical for that particular organizaticn. 1In this
context it should be noted that there are significant diffevences
between business corporations (whers ownership of multiple shares is
the rulzs) and nonprofit corporations (where single memberships are the
rule). Also, nonprofit corporztions may wish to assure representation
on the board of dilrectors of geographic, economic, or profegsional
interests or expertise which may be essential te fulfillin% that organ-
lzation's purposes, and which might be compromised by requiring in all
cases the spplication of cumulative voting.

7. Derivative Actions

We concur with the Commission that it is desirable to nrovide for a
procedure requiring posting of security for defendants’® expenses in
derivative actions against nonprofit corporations. Where a shareholder
in 4 business corporation may feel constrained from instituting un-
founded legal actien which may affect the value of his investment, for
most membars of nonprofit corporations no such inherent constraint
exists. The procedures provided by the Commission in Article ?, (com-
mencing with Section 5820), and Article 3, (commencing with Seciion
5830), of Chapter B appear to us to balance appropriately the needs o~
the minority against the needs of the majority members of a nonprofit
corporation.



We belleve, however, that the Commission may wish to review the

a2ffect of Sectiunlséigs which appears to emaeculare the carsefully-
draftad protections which ?recede it. Section 5839 provides that

no security for defendants’ expenses need be posted if an action is
brought by at least 50 voting members or members holding at least

10 percent of the voting power. We believe the percentage require-
ment iz the mors appropriate "test"; a fifty member "test' in an
organization axceeding one million members {or even ten thousand
members) provides inadequate protection against suits having harassmernt:
ag a principal purpcse.

8. Records and Reports

We question the broad requirsment in Section 6510(a) (2) that minutes
be required of commlittees of the board of directors. Generally,
cormittees of the board are not decision-making bodies, but merely
make recommendations to the board after atudyin% or andalyzing a
sublect. We agree that decisions of the board {tgelf should be
subject to the requirement that minutes be maintained, and, in
rzcognition of the brosder authority which a board would have under
Section 5353 to delegate its authcrity to 8 committee, we would concur
that minutes be required for committees to the extent they exercige
board autiiority. Nevertheless, a blanket requirement that all commit:~
waintain mimites seems unnecessary and may be overly burdenscme in
organizations which utilize numerous committees having no decision-
waking authority to assure member Involvement.

8. Rights of Inspection

Ve have commented previcusly to the Commission on the very troublesowe
problems involved in balancing a member's interest in having or
inspecting the organization's membership 1ist and the fact that in marw
organizations that 1list is a trade secret and perheps the erganization’ .
most valuable asset.

In adopting the provision of the General Corporation Law permitting
shareholders holding 5 percent of the shares to obtain a copy of a
shareholdera list, we wish to point out that such a 1ist does nor

have the same value to the business corporation or its competitors
that a memberghip list may have to a nonprofit corporation, its
competitors (if any), and a wide variety of commercial interests which
might use such a list.

We believe that Chapter 16, although recognizing this problem, fails
to satlsfactorlly resolve it.

Chapter 16 assumes protection by appearing to require five percent of
the voting power as a precondition to the right to inspect the 1iat.
(Sections 6620, 6623) However, Section 6628 permits a ccurt to 1mpos
a lesger percentage or number of members, leaving such protectionm
speculative at beat.



The Commissicn has provided in Secticn 6624(cj that & court may
lmpose reasonable restrictions on the purposes for which the memi-*
ship list may be used, and has provided in Section 6627 liabilfy -
for dama%es for improper use of the information, in further recog~
nition of the potential for abusing the list.

The Cormission has alsc provided in Section 6625 for the nonproiic
corporation to elect to adopt a reasonable procedure to permgt
autnorized members to communicate with the voting members for
nominetion and election purposes, and thus void the member’s right
to the membership iiet. We believe that this highlights the reai
problem and that the Commission should focus on this problem rather
than concentrate onm the membership 1ist 1itgelf.

The only reason advanced for giving the member acceas to the membai-
ship list 1s to assure the member can communicate with orhetr members
in connection with the nomination and election proceas. If this as
In fact the problem, and we believe it is, then the solution would
appeer to be & simple requirement that the nonprofit corporation
adopt reasonsble procedures permitting a member ts communicete with
sther members to seek support for nomination or election, or for the
surpogse of soliclting proxies.

Obvicusly, an organization could comply with this requirement by
providing a member with a mewbership 1list when that is comsistent
with che organization's concerns. The method of compllance, however
should be left to the discration of the board of directors to
accompiish, since the board has the responsibility to all members for
protection of the membership 1list and for controlling cosis Larclvad
in adopting other available procedures. The statutory veauir vment
tist tie procedure be reasonable assuras cour: supetrvigion in appro-
wriate cuees,

This would permit a much-simplified statute, and would provide these
furtaer benefits to nonprofit corporations and thelr membain.

i. Apsure protection of the mewbership list.

2. Avold the possibility that a court will assume that
thz detailsd nomination and elsction nrocedures sst
forth in Section 6626 as "safe havern'' stundarxds aze
not intended te bte interpreted as the legialatively-~
approved 'reasonable’ standard for nomination and elaction
pracedures adopted pursuant to Section 5320.

. Avold the uncertainty which will result from the broad
discraiion granted a court in Seciion 5628 "io preparibe
such procedures ag the court determines are necessary
Loz the falr and equitable nomination and alection of
directors in view of the circumstances, practiges, and
nature of the particular nonprofit corporation”, avan
though such precedurss are totally differert from chess
pet out in the atatute.

[



In the event the Commission does nct agres on the revislon sugpgestec
here, we suggesat that the 5 day notice for member inspection of the
membership record, and the 5 day period for providing 2 member with

a membership list, respectively ser forth in Sectionsg 6622 and 6623,
be increased to 10 days to permit the nonprofit corpordation to
-petition for the judicial supervision provided for in Section 5634
This szems to be a more realistic time frame in which to succeasfully
involve the courts.

10. Number, Term and Selection of Directors

We concur with the Commisasion that the statutory framework should
nrovide s nonprofit corporation with congiderable flaxibility in
datermining the appropriste number of directors, thelr terms of
office, and the manner in which they are selscted.

Lthough the Commission states at page 15 that it Y. ..recommends
no specific gtandards for what constitutes 'reasonable means';..."
as we pointed out in our comments about Chapter 16, we believe that
& court may well conclude that the Legislaturz has adopted the
detailed procedures set forth in Sectlon 6626 az the standard of
fg?scngbigneas, Our suggestion for revisming Chapter 16 would aiiminace
chis rislk,

We very much appreciate having the opportunity to comment on the
Commiszion's effort to date. Should the Commission or the staff
wish additional clarification of any comment, we will be very plecge..
to coownarate,

Sincerely,

e Q
jiftf@fﬁizikxf A
bert ¥. Nida
RHN: Jvs
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EXHIBIT XXV
LAW SFFICES OF
SENMNETH C. ELIASBERC
BUITE 770 WELLS FARGO Ba=d BUIiLT 4
433 NORTH CAMBEN DRIVE
HENNETH €. ELIASBENG HEVERLY HILLS, CALIPORNIA 80211
JERFAEY O, LEWIS TELERHONE (213 273-Tasd

S:cptember 14, 1976

John H. DeMoully, Esg.

Executive Segretary

California Law Revision Commission
Stanford Law School

Stanford, California %4305

Re: Draft of Non-Profit Corporaticn
Lew

Dear Mr. DeMoully:

Cur committee met yesterday and reviewed our respective
reactions to the draft of the new Non-Profit Corporation
Law. Cur reactions were as follows:

1. The appreach takean--2 separate and independsnt non-
profit corporation law--is desirable and mests wiih the
unanimous approval of our Commilttes.

2. The idea of combining secktions that deal with pro-
visions equally appropriate to non-profit and profit
corporations was also desirable.

In short, our Committee completely and enthusiastically
endorses the approach taken in this legislative draft.

There are a number of specific reactions tc various pro-
visions of the draft, and Commnittee members will put these
reactions in writing and have them to me by the 25th of
September. I, in tura, will put them together and sece

to it that a collective effort reaches you by October lst.

Finally, somewhat in the nature of a liason arrangement,
#Ar. Dick, the San Francisco representative of sur



LAW QOFFICES OF

AEMMETH C. ELIASBERSG

John H. DeMcully, Esg.
September 14, 1975
Page Two

Committee, attsnded the meeting of the Corporate Com-
mittee yssterday in the Bay Area.

Viry slncerely yours,

ol

RENNETH C. ELIASBERG
HCE/cr

ecr  Warren J. Abbott, Esg.
James M. Cowley, Esqg.
Brett E. Dick, Esqg.
William B. Eades, Esqg.
Leslie 5. Klinger, Esg.
Robert C. Kopple, Esqg.



i SFFICES OF

KENNETH C. ELIASBERG

SLITE FTO WELLS FARGE BANK SuUilDiNes
4T3 MGRTH CAMDEN DRIVE

HEMMETH & ELIASHESRG BEVERLY HiLLS, TALIFORMIA S0210
JEFFREY D LEWIS TELEPHONE (214} 273-444a

September 30, 1976

Mr. John H. DeMoully

Executive Secretary

Califernia Lew Revision Comuission
Stanford Law School

Stanford,; California 943035

Re: Revision of Non-Profit
Corporation Law’

Dear Mr. DeMoully:

Ag per our conversation of this date, enclosed ars
the comments cf Messrs. Cowley and Abbott of my
Committee. Mr. Klinger's comments are enroute to
me, and I shall forward them as soon as they are in
my hands., Mr. Dick and I, who have addressed the
non-proflt corperation primarily from a tax point
of view, find no serious fault in the proposed leg-~
islation insofar as the taxation of these entities
is concerned.

As I previously indicated, all of us are very much
in favur of the approach that you have taken {i.e.
isolating the non-profit corporation and separately
dealing with it} and are wery appreciative of, and
impressed by, the monumental effort that vou have
made.

I am certain that there are a number of minor problems
that will surface as this legislation becomes & more
concrete possibllity, but, for present purposss, I
feel that the enclosed comments are adeguate and all
that we could come up with given the time limitatione
that we, as private practitioners, opesrate under.

If you have any reaction to ocur comments, or if we
can provide any additional ianformation, please do act
hesitate to call on me. Unless I hear from you, I
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JENMETH C. ELIASBERCG

Mr. John H. DeMoully
September 30, 1976
Page Two

shall assume that we are to take no action until the
proposed legislation moves closer to becoming a
reality.

Very slncerely yours,

st ¢. Uoashey

KENNETH C. ELIASBERG

XCE/cr
Ehclosures

ce:  Robert C. Kopple, Esg., Chalrman

Executive Committee, Taxation Section
State Bar of California

William B. Eades, Esg., State Bar of
California

warren J. Abbott, Esqg.

James M. Cowley, Esq.

Brett R. Dick, Esaq.

Leslie 5. Klinger, Esqg.
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EXHTBIT fXvT

Law DFFlCcES
WiLiis, BUTLER, SCHEIFLY,
PEYDORF & GRANT

AATHUR 8, WiLlis DEAM 9. BUTLER

JOHUN E. SCHEIFLY FRED L. LEYDORF
IRVING M. GRANT DUDLEY M. LANG

JAMES F. CHILDS, 2R, MICHAEL | BLAYLOCK

DAVID B, CECRER STEVEN W. PHILLIPS 2QTH FLOOR

CHARLES R. AJALAT DARRELL v. RIPRY CITY NATIONAL BANK BUILDING
WILLIAM R. CHRISTIAN  RICHARD A KNEZEVICH 606 SCUTH OLIVE STREET

. GENE SANFORD LOS ANGELES, CALIFGRNIA S00I4
: September 13, 1975 i

TELEPHONE (213) 6201650

California Law Revision Committee
Stanford Law School
Stanford, California 234305

Re: Non-Profit Corporation Law

Gentlemen:

I have reviewed your draft dated July 26, 1975, of the preposad
new California Mon~Profit Corporation Law (Parts I and IT}). On
the whole I think it is very well drafted. It is to be hoped
that the leglslature will adopt the new law.

I have only a few comments as follows:

1. Section 5250. It seems to me that a non-profit corporaticn
which desires to qualify for federal income tax exsmption
and exemption under California Revenue and Taxation Code
should be permitted toc state its purposes in mors detail.
For example, a non~proiit corporation could state that it
was organized for charitable purposes and this probably
would meet the requirements of the Internal Revenue Code
and regulations thereunder. WNevertheless, I feel it is de-
girable (although not mandatery) in forming a corporation
deslgned to qualify as tax-exempt under Internal Revenue
Code Section 501(c) (3} to state the purposes in more detail,
For example, if I were forming a non-profit corpeoration
which was going to coperate a hospiltal which would admit
charity patients, I feel it would be =asier to obtaih a tax-
exempt ruling from the Internal Revenue Serxrvice if the
articles stated that the purpose of the corporation was o
operate a hospltal which would admit patients unable to pay.
While Buch a statement of purposes probably is not required

- - by the Internal Revenue Code or the regulations thersunder,
I am of the vpinion that it weculd pe beneficial to include
guch a statemsnt in order to obtain the tax-exempt ruling.
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TLER. SoHEIFLTY
LEYyDORF & GRANT
California Law Revision Szptember 13, 1875
Committee Page 2

Accordingly, I would like to see Section 5250 permit
additional statemenis with respect to the purposes where
it would be desirable although not necessarily required
in obtaining tax-exempt status.

Algo, it is not clear to me whether the articlez of incor-
poration may contain a provislon requiring that the assets

be distributed to a named organlzation upon dissolution.

I have found it desirable both in carrying out the intent

of the creators of the organization and alsc in obtaining

a tax-exempt ruling to provide for example in the case of

a charitable foundation that upon dissolution the assets

are to be distributed to a named organization which itsalf

is a charitable organization. Again, while this may not

be requirsd by the Internal Revenue Code or the regqulations
thereunder, it is helpful in obtaining a tax-exempt ruling

if the articles of incorporation provide that upon dissolu-
tion the aseets are to be distributed either toc a certain
named organization which itseif is taux-exnempt or alternatively
1f the articles provide that the assets ars to be distributed
to one or more other organizations which are themselves the
type described 1n certaln specified Internal Revenue Code
Sections.

Section 5512. I am uncertain as to how this section wouid
operate with respect toc a condominium assoclation which is
incorporated as a non-profit corporation. In reading the
gsection, it appears to me that 1f the condominium assoclation
made an asseazment for capital improvements tc improve the
common aresa, an owner of a condominium could simply wito-
draw as a member of the condominium asscociation and not have
to pay the assessment. The owner, however, would continue

tc own a condominium and would presumably benefit from the
improvements made to the common area even though he was nct
required to pay the asseasment. This seems to me to be
anfalr., I would therefore recommend a provision indicating
that an owner of a condominium could not escape assessinent
merely by withdrawing as a member of the condominium associla-
£ion if =uch owner continued to own his condomipnium.
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LEYDCORF & GRANT
California Law Revizion September 13, 13978
Committes Page 3
3. Sections 6772 and 6773. It is not clear to me how these

sections would work in a siltuation whers a non-profit
corporation organized for charitable purpnses is regulired

by its articles of incorporation to transfer the asgets to
ancther charitable organization which is named in the
articles of incorporation. It would appear that this would
be covered by Section 6772(a) and that such a transfer

could be made without a court order or without z waiver by
the attorney general., ©n the other hand, Section 5773 seems
te indicate that the assets could be  distributed to the
named organization only upon court order or foliowing waiver
by the attorney general. The comments ko Section 8773 state
that Section 6772 applies only where the assets are not held
on condition requiring return, transfer or conveyance. How-
ever, Section 6773 does not so provide., It seems to me “hat
Section 6773 should expressly states that it is no* applicablis
in a case covered by Secktion 677Z.

I appreclate your having afforded me the cpportunity tc seview
the proposed new law. I hope that my comments wiil be of some
help to you in formulating the final draft te be submitted to the
iegislatare.

Very truly yours,

- b f/’{_. _.f'?tf__'}l_\,. 7
IRVING M, CRANT

IMG:rs
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SYHTBTT WNVIT
Witrias IWvpeNy NoMMER

242 KHEARMNY BTREET
BAN FRANCIECD, T4 24108

September 14, 1376

California Law Revision Commission
Stanford Law School
Stanford, CA 94305

Gentleman:

I am an attorney who hes ccnsiderable tontact with
non-profit corporetions. 1 have had a chance to
briefly review your tentative racommendation relating
to non-profit corporation law, and heartily endorse
the approach and suggestions made thersin.

VYery truly yours,

C,/};d, A S04 e o
William D, Sommer © 77
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CRRICK, HERRINGTON, ROWLEY & SUTCLIFFE
CoMUNBZLORS AMD ATTCRHEYS AT LAW

TELESHDNE 3071122 ELEVENTH FLODR CABLE UkRICK"

ARRA CODE 313 S00 MONTGOMERY STREET TELEA S4-0073

SAH FRANCISCO, CALIFOARNIA 841t

September 15, 1976

California Law Revision Commission
Stanford Law School
Stanford, CA 34305

Re: Comments on Tentative Recommendation
Relating to Nonprofit Corporation Law

Gentlemen:

We hereby submit writtsn comments on thea tentative
recommendation of the California Law Revizion Commission ire-
lating to the proposed new nonprofit corporation law, dated
July 25, 197s.

Wumerous cilties, counties, school districts and
other special districts in Calilforniz have for many vears
used nonprofit corporations to lszue bonds to finance public
projects (such as schools, public buildings, public parking
garages and transportation facilities, for example} which
are cohstructed or acquired by a nonprofit corporation and
lzased py the nonprofit corporation to the political sub-
division for a rental sufficient to pav the principal and
interest on the bends of the nonvrofit corporation when due.
The usual nonprofit corporation financing has three or filve
members and the corporation's scle purpose 1ls financing the
construction or acguisition of nesded public improvems=nts.

Typically, as part of the financing transaction,
all of the nonprofit corporation's membership certificates
are assigned by the members of the corporation to a bank as
trustee and held in trust in accordance with a declaration
of trust. The declaration of truat provides that the bank
trustee ghall vote the membership certificates of the cox-
poration under the terms of the declaration of trust, for
the purpeses of providing further security to the holders of
the corporaticn's bonds and to insure that all assets of the
corpovation shall vest in the political subdivision upon
retirement of the bLonds,



ORRICK, HERRINGTON, ROWLEY & SUTCLIFFE

California Law Revisien Commission
Septembar 15, 1978
Page TwWo

Although the proposed new nonprofit corporation
law i3 not entirely clear on the matter, it iz possible that
proposad Corporationas Code sections 5740-5745, dealing with
voting agreements, would prevent the membars cf a nonprofit
corporation formed tc finance the construction or acquisition
of a public project from permanently vessting membership voting
control in a bank trustee for the benefit of the political
subdivision and the helders of the corporaticn's bonds. Pro-
posed section 5741 would limit the duration of a voting agree-
ment to a pericd of not exceediny ten years, whereas the non-~
profit corporation financing of needed public improvements
is accomplished through the issuance 9f bonds having termsz
of up to 49 years, We are aware of no reason why a veting
trust of membership certificates for the term of the bond
issue would be inappropriate or improper under these circum-
stances, and urge that the 18 year restriction be dropped
from proposed section 3741,

We weould bs pleased to supply you with any further
information on this subjesct that you may desire.

Very truly yours,

"iZZivhaa K?‘ ,Z£3£#4ﬂb1f £4,

£
Thomas R. Shearer, Jr. s
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FHANCIS RERNER
MARVIN J, COLANGELD
ALEXANDER . IMLAY
H. ATANTON QRAER
JAMES O, MOSHS
CARL HowaRD

EHITRIT LNIX
| LAW OFFICES OF
KERMNMER COLANCGELS & IMLaAY
AV MARKET STREET
SAN rnAHm-scc PG

14iG| 3858 -1520

Sentemher 17, 1875

1)
-3

Mr. John A. DeMoully

Executive Secrerary

California Law Revisicn Commission

Stanford Law School

Stanford, California 24305

in re:

Dear Mr. DeMoully:

New Qeneral Non-Profit Corpotation Law

Please forglve my tardiness in re commencs on the
above proposed legislation.

I have rezd the teatativs recommendation of the
Cocamission and expresa my approval. The comprehensive
coverage of the new statuts will give non-profit corporations
and their advisors clear guldance, with a single codificaticn,
in the law governing rhe organization and oparation of such

corporations.

“ wish tc compliment the Commission’s {hief
Consultant, G. Gervaise Davis III. T had tha pleasure of
working with him in the preparation of the CEB Califorala Non-
Profit Corperations book. He's a very talented lawyer and the
thoroughness of his work leaves little room for improvement.

T alese wish to thank you for your courteous reply
to Frank Kerner, Esq. of our office regarding nis expreasion
of interest in a revislon of the law relating to agricultural

cooperatives.

Frank XKerner is a leading authority in this

field of cocperative law and would render valuable assistance to
vour Commission or any other group which decides to undertcake
gome action in this matter.

Kindest regards.

(s

Sincersly,

Carl Howard
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Beptember 21, 1376

Thomas E. Stanton, Jr., Esqg.
Johnson and Stanton

221 Sansone Street

San Francisco, California 24104

Dear Mr. Stanton:

Thank you for attending the September
of the State Bar Committee on Corporations. We
ated hearing from you and Mr. Sterling and hope
discussion provided some insight into the views
cedures of ocur Committee.

13 meeting
appreci-
that ths
and prc-

The tentative draft of the new Nonprofit Corpora-
tion Law diatributed by the California Law Revision Com—
mission constitutes an important step forward in the program
to improve California law governing nonprofit corporaciens,
Certainly it represents the major contribution thus far.
However, cur Committee unanimously concluded at the Septem-
ber 13 meeting that additional study and debate of maiox
policy and substantive issues is highly desirable. Ac-
cordingly, our Committee recommends that your tentative
draft be referred to the Assembly Select Committee on Non-
profit Corporations for further study, tu enable all inter-
@sted groups, including the Commission, the Select Commit'ze
and our Committee, to focus their joint efforts upon the
development of the best poseibie bill for presentation :o
the Legislature,

Por the reasons indicated at the meeting, our
Committae is opposed to Division 4 of the Commission's
+entative recommandation, and feels that the definitions
and general provisicns presently contained in the General
Corporation Law should be retained in such Law. To the
extenc that such provizions are appropriate for nonprofit
oorporations,. they may be incorporated by reference or
repeated with appropriate modification.
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Thomas 2. Stanton, Jr., Esg.
September 21, 13758
Paga Two

The foregoing ig a brief summary of the actlion taken
at the September 13 meeting of ocur Committes. I will be happy
to discuss any questions which you may have, and invite your
comments and suggestions.

Kindest regards.
Yours very truly,

‘Jﬂ{"ﬁﬁ: f(’%r\

WALTER G. CLSON

cc: John H. DeMoully
»Aathaniel Sterling
William B. Eades
R. Bradbury Clark
Carl A. Leonard
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Califorpila Law Revision Commisaion
c/o School of Law

Stanford University

Palo Alto, California 2430%

Attn: Mr.ghohn H. DeMoully
Executive Secretary

OF COUPSEL
DEMNMIS B CARPENTER

CABLED BUILBRICK

NEWPORT BEACH FAX (7(4] 541-7354
BEVERLY HILLS FAX (Zt3) 173-4631

PLEASE REPLY TO!

Newport Beach
File No. 12263

Re: Proposed California Nonprofit Corporation Law

Gentlemen:

In response to the solicitation of the California
Law Revision Commission, we are enciosing our comments with
regard to the tentative draft of the proposed California

Nonprofit Corpeoration Law ("Drafi"),

Ereliminarily, we

would iike to express our appreciation of the Commiszion’s
general approach in the organizgtion of the Draft, and oux
wholehearted support of the conceépt of establishing a com-
plete and self-contained nonprofit corporation law.

Becauge a significant portion of our real estate
practice involves the representation of builders of regi-
dential housing, our contact with the existing Californis
Nonprofit Corporation Law {("Existing Law") is predominantly
related to the formation of nohprofit homeowners assocla-
tions, as defined in Section 11003.1 of the California Bus-
iness and Professions Code, which own, operate and maintain
common area facilities in condominium projects and planned
unit developments., Consequently, our specific comments are
primarily directed to the expected impact of the Draf: on
the operation and management of such homeowners assoclations.
For your convenience, our comments are organized according
to the specific Draft Sections involved, but consider the
comments of the Commission contained in its tentative

recomuendation.
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Sactions 5240 & 5242 -- Corporate Seal. The Commission
recommends tha abolition of the presumption of valid exe-
cution for instruments ts which the corporate seal has

been affixed, which presumption is contained in Section

833 of the Existing Law. Although we concur in the general
approach of the Draft which would permit reliance upon the
authority of specifled ssnior executive officers to execute
any instrument on behalf of nonprofit corporations, we
would suggest that as a practical matter "more significant
protection of partiss dealing with a nonprofit corporation’
can be provided by rstaining, to some extent, the presump-
tion regarding the identity of such officers which is pre-
gently afforded by Existing Law.

Reliance upen the authority of specified senior
exmcutive pfficers to execute instruments on behalf of the
corporation is justified only insofar as reliance upon the
identity of such signatories as "senior executive officersg™
ig justified. 1In this regard, 3Section 833 of the Existing
Law provides, in part, that the existence of what purporis
to be the corporate seal on a written instrument is prima
facie cvidence that such instrument was “duly executed and
signed by persons who were officers or agents of the cor-
poration....* Thus, Section B33 affords a rebuttable pre-
sumption regarding the identity of signatories of instru-
ments bearing the corporate seal as corporate officers, and
we suggest that this aspect of the Existing Law be retained
in order to facllitate reliance upon the provisions of Sec-
tion 5242 of the Draft.

Sectlon 5443 -- Withdrawal of Members. In the context
oF the nonproflt homecwners asscciation, it is absolutely
vital that assessments and other membership obligations
continue for so long as an individual owns property in
the development. The eguity of such an arrangement is
especially apparent in the context of the condominium pro-
ject or planned unit development where the value of a mem-
ber's privately owned residence is enhanced by the value oi
the association-managed common areas. This intrinsic bene-
£it to.the homeowner-member is recognlzed by Sections 2188.3
and 2188.5 of the Californla Revenue and Taxatlon Code.
These Sections basically provide that association-maintained
- common areas need not be assessed separately because the
value of the common areas is reflected in the value of the
individual homes.




Jv RTUSTON, BURNMS 8 McRITTRICK

A LAY CORPORATION

John H, DeMoully
September 20, 1976
Page Three

In order to provide continuity of assessment
obligations, the By-Laws of nonprofit homeowners asso-
clations, and the Declaration of Restrictions applicable
to subdivision projects, typically provide that a home-
owher remains a member, with all attendant obligations,
until such time as hils ownership of property within the
project ceases. Furthermore, membership obligations may
not be terminated by a member's waiver of membership rights,
including the use and enjoyment of common areas,

Section 5443(a) of the Draft.states that unless tie
By-Lawa provide a "procedure" for withdrawal of mambers, a
member may "surrender" membership upon thirty (30) days’
wriltten notice to the nonprofit corporation. Section 5443(b;
further provides, in part, that unless the By-Laws providse
otherwise, "surrender” of membership "terminates" all futur=z
rights, powers, and cobligations of membership. It is unciear
from the language of Section 5443 as to whether the “"surreader®
of a membership constitutes a "termination®" of such memberahij:
or is merely a prelude to such termination. . This ambiguity
is compounded by the fact that Sections 5541 and 5542 refer
only to the procedure for terminating a membership in the ncu-
profit corporation, and not to surrendering a membership.

Assuming that the "surrender™ of a membership
constitutes the "termination" of membership in a nonprofit
corpcration, Section 5443 refers to the establishment of
a "procedure" in the By-lLaws for the withdrawal of members
and, in the absence of such procedure, a right in the mem-
bers to surrender membership upon thirty (30} days' written
notice, The use of the word "procedure” in Section 5443z},
when read in conjunction with the thirty (30) day provisi on,
seems to imply that a withdrawal “procedure" consists merely
of ‘a mechanism for giving notice of a member's intentions +o
terminate his membership and that such termination may be

‘effectuated as a matter of right within a finite period

of time elther established in the By-Laws or as set forth in
Section 5443(a). As previcusly noted, termination of member-
ship in a2 nonprofit homeowners association muat be condi-
tioned upon a member no longer owning property in the devei-
opment. Since it is juatifiable to condition termination o:
membership upon the conveyance of the member's residence,
the implication raised by Section 5443(a) that termination
of membership may be accomplished within a finite period of
time appears inconsistent with the concept of a nonprcfit
homeowners asscclation. Consequently, we wculd suggest
that Section 5443 be amended to read as follows:
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§ 5443 Termination by Members.
{a) Unless the By-Laws provide otherwise,
a member may terminate membership upon
- thirty (30) days' written notice to the
- nonproflt corporation.”

"{b} Unless the By-Laws provide
otherwiae, termination of membership
terminates all future rights, pawars,
and obligations of mambership....

The foregoling changes would remove the confusion
created by the apparent interchangeable use of words such as
“terminate”, "withdrawal” and "surrender" and provide cer-
tainty in the absence of a By-Law provision, while retaininc

" the flexibility necessary to the particular needs and prac-
tices of various types of nonprofit ccrporations.

- Bection 5512 -- Capltal Improvement Assessments. The Com-
mission recommends implementation of a methed by which
members, by prompt resignation of membership, may escape
1iability for assessments imposed in order to acquire or
construct capltal improvements. The Commission's justi-
fication for this provision is that a resigning member will
not benefit from future improvements and it 1s thereby
equitable that such member not be requirad to pay capital
improvement assessments.

- . In the case of a nonprofit homecwners assoclation,
the association is authorized to levy capital improvement
agsessments which shall be charyged to individual members irc
accordance with the By-Laws of the association. Prompt
payment of such assessments is.a necessary incident to
orderly management and operation of the association. as
previously noted, homeowners association memberships and
agsessment obligations are generally terminated as to a
member only at such time as the member's ownership of pro-~
perty within the project ceases. Consequently, a membear
may ordinarily terminate his membership and avoid payment
of a capital improvement assessment only by the prior

sale of his residence. In the event that a member desires
+o Bell his residence and a capital improvement assessment
has been levied prior to such sale, such member will pre-
sumably enjoy the benefits of these future improvements in
the increased resale value of his home. Furthermore, pro-
visions for the proration of homeowners assoclation asgess-
ments are quite common in sales escrow instructions for
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residential property. Conseguently, there is little justi-
fication for a homeowners agsociation member not paying
capital improvement assessments or installments of such
assessments merely because of an intent to terminate his
membership by selling his home.

In addition to the foregolng, Section 5512 (c)
appears to be formulated on the basis of a finite period of
time between a member's giving notice of his intent to ter-
minate his membership and the effect of such termination.
As previously noted, membership in a homeowners association
is not terminable except upon the member's no longer owning
any property in the development. Conseqguently, the 15-day
notice provison of Section 5512(c) appears inappropriate
in the vontext of the nonprofit homeowners association. A
homeowner-member should not be entitled to absolve himself
from liability for improvement assessments merely by giving
notice within fifteen {15) days of the assessment of his
intent to terminate his membership when it may take months
to obtain a buyer for his residence and consummate the sale.

In view of the foregeing, we suggest that Section
5512 ({c} be amended to read as follows:

. (c} Unless the By-Laws provide
otherwise, any member subject to a capital
improvement assessment may terminate his
nembership by delivering to the nonprofit

. corporation at its principal executive office
written notice of such termination within a
period of fifteen (15) days from the giving
of written notlce of assessment by the

- nonprofit corporation pursuant to sub~--
division (b). Such termination shall be
upon the same terms and conditions estab-
lished by the nonprofit corporation for
termination from membership in the absence
of such an assessment, and, unless the By-
Laws provide otherwise, upon such termin-
ation, the terminating member shall not be
liable for such assessment.

Alternatively, a aspecific provision might be in-
gserted in Section 5512ic¢) which would render that Section
inapplicable to any "Cwners aasociztion”, as that term is
defined in Section 11803.1 of the California Business and
Profeasions Code.
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Section 5719 -- Action by Policymakin Committee, Section

T the Draft authorizes the establishment of a pollcy-
making committee which, within the limits of, and in accor-
dance with the procedures set forth in the By-Laws of the
nonprofit corporaticn, may take any action which would ordin-
arily be reguired tc be taken by the individual members.

the seccnd sentence of Section 5713 (b) gpezifically
provides that "only members of the nonprofit. corporation
who are representative of the membership® may serve on the
policymaking committee. The tentative .recommendation explains
that this restriction is included in order to assure adeguate
-representation. However, it is uncliear as to whathei the
second sentence of Section 5719(b) is intended to distinguish
between "members" and members who are "raepresentative of the
membership.® Because of the lack of any enumerated standards
in Section 5719 (b) for distinguishing between "members"” and
"representative members® and the difficulty which would be
involved in falriy and sufficlently establishing such critera,
we believe that both the intended and favored interpretation
of the second sentence of Section 5718 (b} is one which deas
not distinguish between "members" and "representative members.’
Consequently, it is suggested that the second sentence of
Section 5719{b)} be amended so as to provide that "only mem-
bers of the nonprofit corporation may serve on the policy-
making committee."

We hope that the foregoing comments and suggesti. =
will be helpful in the formulation of the final draft c” the
new California Nonprofit Corporation Law. Please prrneice us
with a copy of any changes which are made la th~ Draft prior
to the Commission's recommendation to the Califo.nia Legis~
lature.

Very truly yours,

” Scott Mckson of
PULOP, ROLSTON, BURNS & MeKittrick

FSJ:ja
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N3F TR -6500 - BIA - 2654 PLEASE REPLY TO:

Newport Beach
File No. 19243

Cailfornie Law Revision Commissicn
¢/0 School of Law

Stanford University

Palo Alto, California 94305

Attn: Mr, John H. DedMoully
Executive Secrstary

Re: Proposed Californla Nonprofit Corporation Law

Gentlemen:

This letter supplements our letter dated 3September
2¢, 1976, wherein we submitted to the Commission our comments
with regard to the tentative draft of the proposed California
Nonprofit Corporation Law ("Draft”), In this regard, we would
like to draw the Commission's attentlon to Section 5211 of
the Draft relating to the incorporation of unincorporated
associations. ‘

Section 5211 of the Draft provides that a nonprofit
corporation may be formed for the purpose of incorporating an
axisting unincorporated associlation or organization. More
spacifically, Section 5211{d) provides that the members of
suci an unincorporated association are members of the non-
profit corporation so created "unleass they file their dissent
in writing with the secretary" of such nonprofit corporation.
Although subdivision (d) of Section 5211 is a virtual carry-
over from Section 9604 of the existing California Honprofilt
Corporation Law, neither of these sections resolvas the
gquestion of when a member may effectively dissent from the
incorporation of an unincorporated association of which he
is a member. Therefore, we would suggest that Sectiecns 521l
{c)&{d) of the Draft be amended to provide az follows:
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“{¢) The articlees shall be
signed by the presiding officer or
acting presiding offlcer and the
gsecretary or clerk or similar cffi-
cer of the association or by at lesast
a majority of its governing board or
body, and there shall be attached
thersto the affidavit of the signing
officers cor governing board or body
that the asscciation has {1} duly
authorized its incorporaticn, (2)
glven written notice to each member
of the assoclation of such authori-
zatlon, and (3} hae authorized tne
offlcers or governing bcard or bedy
to execute the articles." '

"{d} The members of the asso-
clatinn are members of the nonprofit
corporation so created uniess they file
thelr dissent in writing with the secre-
tary thereof within fifteen {15} days
of the giving of the notige of authori-
zatlon to incorporate required to be given
pursuant tc subaection {¢] of this sec~
tion. For purposes oi this subsection (d)
a notice of authorizatlion to incorporate
shall be deemed to be given at the time
specified in Secktion 5160 of this
Division.”

We again wish to express our approval and suppori
of the concept of establishing a complete and self-contained
nonprofit corporation law and we hope that the foregoing
comment and suggestion will be helpful in the formulaticn
of the final draft of the new California Nonprofit Corpor-
ation Law which is to be submitted to the California Legis-—
lature. Again, please provide us with a copy of any changes
which are made in the Draft prior to the Commission's recom-
mendation to the Leglslature.

Very truly yours,

¥. Scott fackson of
FULOP, ROLSTON, BURNS & McKITPRICKE

FS8J:ja
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John H. DeMoully
Bxzcutive Secretary

EXHIBIT XXXIX

LAW OFFICES

Long & LEVIT
ABS CALIFORNIA STREET
ZAN FRANCISCO, CALIFOCRNIA 24104
TELEFHORE [4(5] 3R7-2222

22 September 13576

California Law Revision Commilssion

Stanford Law School
Stanford, CA 94305

Dsar Mr. DeMoully:

LO% ANQELES

1900 AVEMUE OF THE
L09 ANGELED, CALIOM A o
(213} B78 -2

I have reviewed the tentative draft of the new

Gieneral Nonprofit Corporation Law, Parts I and II, and the
excellent analysis of the proposed revision My experience

lies mainly in the health and welfare areas.
considerable amendment of Bylaws, and probably the Articles

of Incorporation., This is a first impression statement, but

I can forsaes

iZ true, there should be some compliance moratorium Ffor
existing corporations,

With some experience in disputes between nationais
and theilr locals I am concerned with Section §710(3} which

would permit just one wvoting member to bring action for

digsolution.

TAG:exd

Sincerely yours,

With these minor suggestions, I think the tentative
draft is entitled to high commendation.

\ﬁbré iL,?M

Lloyd E., Graybiel

?
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Ssptember 23, 1378

Johii H. DeMoully, Executive Secretary
. falifornia Law Revision Commiseion

Etanford Law School

Btanfoxd, CA 54305

Re: Teptative Secommendaticn Relating to Nonprofit
Corporation Law

Dear Mr. DeMoully:

Responding to your letter of September 22, 1976,
I have raviewed the Tentative Recommendation Ralating to
Nonprofit Corporation Law. I am in total agrsement with
the specific approach of a comprehensive nonprofit law
compiete in itself. The references in the current law to
the buaineas corporation law creates no end of problems
for nonprofit corporations.

I have no problam with the datailed provislons of
the draft as far as I can tall. Based on my fairly limitel
experience, thsy are gquite workabls.

Thank you very much for sending me the copy of the
draft. 1 wish you success.

?agy truly yours,
CN )
i, 1 a

, 2 -
\“éVeL- U it %Qbfbfurﬁ‘n

~Joln Paul Jenninga .
JPJ /gt ’ <A

3
1

~

gr:  B8ill Cleveland, CNa, Sacte
ec: Marie Hill, CNA, 5P
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Save-the-Redwoods Leu.

t14 SANSOME STREBT, BOOM bus, SAN FRAN? 1370, CALIBOR2IA 9dicd
FraLeeHoNE [4E5] 562.23492

September 24, 1976

Mr. John H. DeMoully, Executive Secretary
California Law Revision Commimsion
Stanford Law School

Stanford, California 94305

Dear Mr. DeMoull:

In reply to your letter of September 22, 1976, our leza.
counsel, Mr. Robert W. Jeeperson, has carefully reviewe.
the copy of the California Law Review Commiasfon's

Tentative Recommendation Relating to Nonprofit Corpora’

Law.

We believe your recommendations to be good and well-
regsearched and proposed. 1'm sure that the results of
your excellent efforts will simplify the law and imi-sve
its uniform application with respect to all nouprofi.
corpurations.

ohn B. Dewdtt

JBD/pw

o
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Mr, John H. DeMoully

Executive Secretary

California Law Revision Commigsion
Stanford Law School

Stanford, California 34305

Dear Mr. DeMoully:

We appreciate the opportunity of recelving and reviewing
the Tentative Recommendation Relating to Nonprofit
Corporation Law, Our principal purpose in requesting
the copy is to sesk guldance on an extensive amendment
of our bylaws which ig in process. The document will
be of great assistance in this regard,

Unfortunately, we do not have the technical expertise
in house to offer meaningful comments on the text.
The recommended restructuring of the code basically
to provide a separate section devoted to nonprofit
corporation law appears to us to have considerable
merit.

Many thanks for your prompt cooperstion in furnishing
us with a copy of the Recommendations.

Sincerel

e

/chec uﬂve Director

TTV:09
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BXHIBYT GEVI

Kaith £ Abbott New Address:
Attorney at Law P.0. Box 7187
2000 Sand Hill Road, Suits 240 Manlo Park, CA 34025
Manlo Pari, Caifornia 24025 Telephone: B54-7216

(418 B54-0720

September 28, 1978

Mr, John H, DeMoully

Executive Secretary .
California Law Revision Commizsion
Stanford Law School

Stanford, California 943035

Re: Tentative Recommendation Relating to
Nonprofit Cotporation Law

Dear Mr. DeMoully:

I apologize for not having furwarded comments to the California
Law Revision Commizseion prior to this time, 1 have reviewed the
tentative recommendation relating to your nonprofit corporation
law, and as you are aware, it is a voluminous undertaking. I
think the basic apptroach Iin the teontative draft proposing
comprehensive, complete nonprofit law which alleviates the
necesaity of flipping through every other code book is & note-
worthy and a valiant undertaking and one which has long since
been overdue.

My initial impression of the law once it 1s put into a complete
package leaves me with questions whether or not it will oot cause
a proliferation of nonprofit corporations which use the memberahip
vehlcle to rekindle a new wave of land marketing schemes. Due to
certaln features of the nonprofit corporation law a graat number
of the fiduciary and legal strictures aesem to be not nearly

severe enough,

1 certalnly appreclate receiving the commisslon reports and count
them as an imporiamt portion of my law library.

Very truly yours,

o i _,..";J o - C‘ L&‘ 'I'-'

- :i\-.‘;e 'H\L&‘{‘Lg?- AY ?*-x
Keithh E. Abbott

KBA:p
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September 28, 1376

California Law Revision Commission
S8tanford Law School
Stanford, California 94305

Attn: John H. DeMoully
Executive Secrstary

Dear Mr. Déﬂnully:

First, let me thank you for the advance copies of the California
Law Revision Commission's tentative racommendation relating to
non-profit corporation law.

I have used the same and made reference to same in by~-laws
commi:tee meetings o9f the Franch Hospital.

Being a members' rights thinking person, I am particulariy
jmpressed with the emphasis that is placed in your proposed draft
on pregervation of members’ rights and control of the Board of
Directors to assure adeguate limitations on management. It has
helped in our diascussions.

dowever, I note that non-profit corporations for medical services
are rscommended to be relocated in the Business and Professiona
Code with other provisions concerning the healing arta. Such
corporations are now subject to control of the Corporatinns
Commissioner under the Knox Xeane Act, and it does appear that
the gaid Commissioner thus is in a foreign field and wili becume
involved in much duplication of reporting, investigating and
clearing. .

The basic approach of the tentative draft and your intendment
iz excellent. The use of another separate volume relative to
formation of corporaticons and procedures which may concern
both profit and non-profit corporations may be a good idea.
However, there ara some of us who atill believe that if we can
go to one sacurce to obtain all of our non-profit corporation
iaw, including substantive, oxganizational and procedural
phases contained in one volume or sat of volumes, it will



expedite our research efforts. IIf provisions for organization
and procedures of kboth profif and non-profit corporaticns turn
out to be the same, of course I can gse one volume serving

for poth. But, normally, matters of great departure develop
over the years and we might have substantial difference in

the proposed separate volume between the two types of
corporations concerning their organizational and procedural

mattars.

Be amssured that I do appreciats your work and recognize ite
merit. It has been very helpful.

Very truly yours,

o, 7 -
/AA« et <g;,"4},/,;a;f”

J5/ir _Jdrome Sapiro
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September 27, 1976

Mr, John M. Mciaurin

Chairman

Californla Law Revision Commission
Stanford Law Schonl

Stanford, CA, 94305

Dear Mr. MclLaurin:

Economic Resources Corporation {BRC) iB a private
non~profit California corporation whoae purpose is to
develop a viable economic base in South Central

Loe Angeles,

ERC has examined the basic contents of the tentative
recommendation in relation to non-profit corporation
law and concur with the Commission that the existing
General Non-profit Corporation Law is inadequate for
governing non-profit corporations. Consequently,
resolution of many imsues concerning non-profit
corporations require constant referral to the old

general corporation law.

Additicnally, in our own case, we have found many
rules referring to such matters as formation,
corporate powers, corporate seal, director selectian/
tenure, etc., t2 be serving no useful function or
unduly limiting the activities of the corporation.

The proposed new non-profit corporation laws ang the
proposed legislation have long been overdue. ERC
approves the basic approach of the tentative draft and
commends the Californla Law Review Commis<ion for the
fine effort. Maybe now we can refer to the {(new) non-pr.f-.
corporation laws in general and the general business law:
in case of "exceptions®, inatead of vice versa.

Sincerely,

¥ ] vl

(' fotert Eemps
. Robert Kemp

Preaident

¢c: John H., DeMoully

F1833 South Alameda Strect ® {os Angeles, California 90059 & Telephone (213) 564-4571



Memorandum 76-373
EXUIBIT R4XTX

LAW asFICESs
Bt
CHARLES A, RUMMEL
AN TELEGRAPH AVENUE
BERKELEY, CALIFORNIA &7

September 27, 1976

TELEFHDNE
1418) 244824

Mr. John H. DeMoully

Bxecutive Secretary 7
California Law Revigion Commission
Stan Law School

Btanford, California 94305

RE: Tantative Recommendation Relating to
Nenprofit Corporation Law

‘Dear Mr. Dermoully:

With vacation and certain pressing work in the office bahind me
I -am now able to devotes szometime to the task I volunteered to
agsume regarding tha above subject.

By way of background and your evaluation of the comments to

. follow, I was General Counsel of the California Farm Bursan
Pederation for 25 years, I was Sacretary of a Home Owners
Amsoclation, Session Member of the First United Presbyterian
Church of Oakland, I have been a number of years a board membsr
of the San Francisco Bay Area Council of Boy Scouts, drafter
of the bylaws of the Hastings Colilege of the Law Alumni Asso-
ciation and the 1066 Foundation. I have bsen a member of the
Exempt Committee of the Section om Non Profit Corporations of
‘the American Bar Association.

This axperience has given me a background of understanding of
non profit corporations and tha pecple problems relating to Lhew
I have had time to review the 71 pages cmnsj.sti,ng of the Tentative
Recommendations. I will start with page 5 and state my agree-
ment or disagreement and any reasonsg for the latter of commu-
nicates to the former.

GENERAL APRROACH

Agree - I have beean asked %o incorporate the National Wool
Growers Association. It has operated for 100 years as an
asaocciation. 1t was scmewhat embarrasing to respdnd to
a membar in Texas who wanted a copy of tha California Moo
Profit Law!

NEED FOR AN INDEPENDENT BCDY OF LAW

Agrea

DRGANIZATION OF NEW STATUE

Disagrze - Dizagree igs perhaps too strong a word, Howevay. the
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bylaws of a large number of non profit corporationa start
with the member portiona first and this ias followed Ly the
board of dirsctord section. The members are the important
part of a non profit corporation. It sesms that the
provisions rslating to them should come prior to proviaions
deaiing with directors. ‘

FORMATION

Disagree - Again my comments deal with my own background.
Peopla are used to the concept of at least three perscns
who will be intarested sncugh in shouldering a load of
others. The concept of a "one man" membership corporation
is odd. There appears to be some substance to the venture
if more than one ia involved.

Probably mors important than the number of incorporatora
would be a provisicn in the articles that each person who
joina the organization and agrees in writing to be &
menbher or who payas dues is hound by the articles and the
bylaws as they exiat or 4s they may bhe amanded.

In my experience the guestion always arises as to what la ths
relation of an individual to the oxganization and how was it
established. Perhaps thera could be a rebuttable presumption
that the payment of dues establishes the membership relation-
ship and the committments intended by the provisions of the
articles and bylawa.

I note your reference tc the “principal executive officer® at
the top of page 12. I would stay with aomeone who is an alectad
officer. The concapt of the PEQ is understood in profit corpora-
tiona but it is an uncertain element in most nen profit corpore*’
When people get togother they usually understand the cencept of
a president, a vice president, a secrstary and a treasursr.

CORPORATE POWERS

Agree
CORPORATE SEAL

Agree
DIRECTORS
Agree

SELECTIOR QF DIRECTORS

Agree

MULTIPLE BOARDS OF DIRECTORS

1 am not familiar with this program. -
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COMMITTEES OF THE BOARD: Advisory Commitieag

Agree

MEETINGS OF DIRECTORS

Disagree(l) while 9503 governs except in the case of a bylaw
provision, it has been my oxperience that meetings are
called by the president or two or mors wembers of the

board.
{2} agraes
{3) agree

PROVISIONAL DIRECTORS

This is a new concept and one I have not experienced.

DUTY OF CARE OF DIRECTORS

Agree
OFFICERS

Disagree ~ I would stay with the core officers. Again people
understand thase terms. They accept this idea that there
should be some division between the president who runs
the organization and a sacratary who keepa the records.
They dislike one man rule particularly. 12 tha president
kaeps the records and the money. It is otharwise in a
profit corporation.

1 disagrea also with the concept of notice in order to
resign. Hovw would this bhe enforcaeds?

INDEMNIFICATICN OF CORPORATE AGENTS

Agree
MEMBERS
Agree

MULTIPLE MEMBERSHIPS

1 again auggest, however, a rebuttal presumption that tha
payment of dues constitutes memberships.

GROUPS, CORPORATE, JOINT & FRACTIONAL MEMBERSHIPS

Agree
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MEMBERSHIP CERTIFICATE

Agres

OPTIONS TC PURCHABE MEMBERSHIPS

Agras
CONBIDERATION FOR MEMBERSHIRPI

Agree

REDEMPTION OF MEMAERSHIPS

Agraa

PARTLY PAID MEMBERSHIPS

Agrag - I would sugagest, however that until paid for,the member-
would not have membarship privileges.

RECORD DATE

Agres

TRANSFER AND TERMINATICON OF MEMBERSHIPS

Agrae.

CORPORATE #FINANCE

Agree-

PINANCIAL OBLIGATIONS OF MEMBERS:

Agreae-

PINANCING DRVICES

Agree - I 1llke the subventioca idea.
REPURCHASE AND REDEMPTION OF MEMBERSHIPS

Agrae

CHARITABLE PROPERTY

I have no dapth of experience in this subject.

COMMON TRUST PUNDS

I have no depth of experience in this subject.



VOTING OF MEMBERSHIPS

hgree - I like the =amphasis in the lagt twe of the paragrapghs
headed *Membership hald In Rspresentative Capacity or
By Natural Person”. Oftantimes in a home owners
assoclation {t is nacessary for sither the husband oz
wife to vots.

YOTE REQUIRED BY MEMBERSHRIP? ACTION

Agrea .
PROXY VOTING

Agree

VOITING AGREEMENTS

. Agreed
SUPERVISION OF ELECTIONS

Agrees

REQUIRED BOOKS AND RECORDS

Agree ~ The tie dawn concepts ars good. Howevar, it ia
extremely difficult to determine whe ara members in the
first placs and unlses theres is octual réeignation or a
presumption to falil back on.

ANNUAL REPORT; SPECIAL FINANCIAL STATEMENTS

Agree

SPECIAL FINANCIAL STATEMINTS

3

T don't quits understand the “walver” in the last part of£{1)

RIGHTS OF INSPECTICON

Agrac

MEMBERSHIP RECORDS

Agree -~ However, if thers is any cost of making the inspection.,
- the membars making the inspsction should assume ressonablis
costs. : - -

FINANCIAL RECORDE. ANMD MINUTESR

Agrae
DIRECTOR'S RIGHT OF INSPECTION

Agras
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APPLICATION TC FORBISH NONPRUTIT CORPORATIOND

Agrese

JUDICIAL ENPORCEMENT

Agree
MEMBERS ' DERIVATIVE ACTIONZ
Agrae ~
AMENDMENT OF ANTICLES

Agrae

SALES OF ASEBETS

Agres
MERGER AND COHSOLIDATION

Agrey
HIVIEION
Agree ~ This is a novel 1des and a good one,

BAﬂKRHPfo REORCANIZATIONS AND ARFRANGEMENTS

Agrae

VOLURTARY AHD INVOLONTARY DISSOLUTION

hgree and to zll avbhaadinoa

PSEUDC-FOREIGN CORPCRATIONS

Agree

CONVERSION OF NONPROPIT TO BUSINESS CORPORATION OR BUSINESS
20 _NONPROFIT CORPORATION

Agree -

% agree with the recommendations on pags 59,50, 61 and 52,
However, on page 63, I do agaln point out that there is a laek
of understanding and a lack of tagurs to the person who 1a a
chief executive officer. There is parmanaence and understanding
of a president.
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1 agres to the balance of the rscommandations on page 63,
v, £%; 6&, 67,868, 63, 70 and 71.

It is evident that somesone has done a grsat deai of work on
the subjact of non profit corporations which is long over
due. If I can be of further help to you, please lst me
know. 1 regret that my comments are scmewhat tardy.

Yours truly,

CHARLES A. RUMMBL
CAR/11lm
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September 28, 197%

Joha H. DeMpully

Californis Law Revisicn
Crmmittee

Stanford Law School

Stanford, Califoraia 94305

Dear Mr. DeMoully:

This letter will ackneowledge recelpt of your labler
dated September 22, 1978 regarding the "Tentative Recommen-
datior Relating to Nonprofit Corporaticn Law,"

This offlce wresently serves ag general counsel for an
international church as weil z3 a ccllege with ¢ theological
major which tralns minizters. Now, we have served as cniin-
sei for the Church in one capacity or other for sver a
pexlod of elgiteen years,

Unfortunately, I hove oanly had sufficient time fo gilve
a cursory review of sald recommendations., 1t was my sxtreme
degire to be more Jdefinitive in my remarks., Perhaps, the
following will suffice to at least briapg the particular mac-
ter in mind to vour atzentiuon, I1£, therefore, you deem the
mattar worthy of further comslideration, I will be more than
plexsed to find time to ceoperate ip any way I can to fur-
ther delineste potentisl probiem areas,

Flrst of all, my cpncern ia for churches incorporated
under general provisions of the preposed law, not under the
corporate scle provisions,

T am of the opleoion that there gre certain vights that
the law attempts £o vest in church members that, although
the seme may be permissible regarding general nonproflt zor-
parations, the same would be in vwiclation of the Flrst Amend-
mant to che Unitad States Soanstitution, and gthers, as applied
to membaers of a church. In ¢ther words, I believe that there
are certain parameters that the U¥.3, Supreme Court has placed
beyond the bounds of inguiry [n authority of the atates, anc
that the provisions of the rescommended law transgresses thess
Iimitations.



John H, Delouily
Seprember I8, 1979
Pagse 2

The derivative provision comes bo mind, as well as the
vrovisions of diafellowshipping of members, as well as the
rights to information regarding church assets, Howbelt
true that certain othar provisions in the law permic a
regtrictlion upon these particular rights of membery, scill
the same question would be applicaeble should s churech fail
to include the resiricticns or not draft them breoadly
enough,

if vou agree that eves the generality of the foregoing
has merit, then I would ask the question: 'Would 1t not
be advisable to include some tvpe of exemption in the new
law for churches and some type of favorable clause in the
repeal of the eld law for ciwrches until further considers-
tion of the question rcan be had?"

1f I may be of ald in organizing g committee of persony
Interestsd in the aubiect, I will be more than pleased to
do so,

The comnitt=e’'s view of the forsgoing would be appre-
ciated, and you may feel Ffree to call colieck. :

Vary sincerely ynurs,

RKH:s8p
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“John A, DeMeully, Fag.
Exectutive Secretary
California Law Revisicn Commissicn
Stanford Law Scheool
Stanford, CA %4305
Dear Mr. DeMoully:
This is to acknowledge your latter uf Septambar 27, 1976, regarding
i

comptents on Tentative angmmpnua ion delating To Nun~ﬁruf1t Corpora-
tdon Law. T read the tentative draf t in detall and did not want Eo
make any comments becavse gny criticism of the result of six years
of hard work on the part of che commission, in my opinion, would be
unwarranted in view of the fact that the commission haz a gieat desl
of Information which, of course, [ would be unable to review,

I agree with the basie approach of & Lﬂmpre%ensive* acn-proflt
corporation law which iz complete in {tanlf aad dees nor reguire
reference gver to the business ccrpuratzan law. However, it seems
ko be incousistent with this purpose o have aew Division 4 to
ticle 1 which would stil! sprly teo non-profit corporaticons as well
48 to business corperations. Thia would st11}l require raference
over to Divialon & hence rhe non-profit corporation law would aoi
be Vcomplete in itself."

it would have been prefevable to have the non-profit corporation law
really complaete not requiring any raference to any other part of the
corporatlion law.

The fullowing comsients are made ae te certain sections becsause
probably 1 do not completely understand theiv signfificance:

Ou page 81, section 3102(b), I do noi understand why there could
be "special statutory provision applicable to a noo-profit corpoe-
ation" in any other law. [ understood the chbisct of this draft is
that all special atatubory srovlsions applirable to non-profit
vorporations shall be dn this law for non-profil corporations.

I notice on page 102, sectionm 521i{c), reference i1s mnde to an
Tatfidavit." This also cccurs in some cther spctivas thevelfors 1t
may be advigable to give a definftion of "affidavit™ as iacluding
declaratilon under penslty oF periury which Ls tow 4 comnen practice.

Page 1“? gection 3520: the term "subventiops” cught to he defined,
This term doss net sppeer in Blask's Taw Dilctlossry, nor in Covpus



duriz, TP bake @ a lean it sheuld be described am osech. TU i s
a grani then there is no reagon far fgauing any certifl-ates. Iau

my coinien this fs very vague dand would aot be understond by the
avarage person dealing with noen-proflr sorporations.  Thia {3 even morz
gvident when vou consider page 203, section 3529, "3fficer'a
Coartificats,” which eriginally was adopied from sectlon 401¢a)

General Corporation Law, which latter I was unable vo Find in the

1977 Corporation Code., The former seciisn 1132 has no reference

to “subvantions." 1f subvention weraly means loans to the corpor-
ation thep 1t should be called ss loans. At any rate this whole
sectian on subventions makes no senss te me. I am glad to note

che commission does not an vet intead to include Atticle 2 in the final
drafe, In my opinion the lsauance of such certificates for any grant
or loan fo the corporaticn which would draw an interest could be
abused because it provides a loop~hole for the distribution of proper-
ties or income.

Page 20%: 1 have difficulty in understanding why there is a
comblnation of charitable foundations and foundations with redeemable
membership. Of courae ! understand theve may be certain clubs,

social clubs and ciherwise, in which membershilp would be tranaferable
and have value but Lt has nothing te do with charitable foundations
whers memberships sotld wot be made redeemeble. Once the duse are
paid it should berome [rrevocably the property of the charizable
foundations. Lt mey be advizable to handle charitable Foundations in
a sepsrate article, separately and independently of membership
non-profit corporations where the memborghips are tedeemable or

whers members may be entitled to distribution in liquidation.
Certainly section 5554 would not be applicsble to a charitable
foundation witich exoressly must provide thar the assets will not

be distributed to the members, Probably this could be remedied

by stating in section 3350 that or in the titie of Article 5 that
rhis iz Limited to certala type of nea-profit corporations. 1
appraciate thut Article 5 i3 om chavitable "oroperty” but I

Bellgve it should apply to charitabie corporations irrespective

of whether the property ls = charitsble trust or net. In other

words T am aot in fsvor of any charitable non-profit corperation in
any way relmbursing or distributing to any members any part of

the assets, wiether 1t {s a charitable property or not.

Page 270: 1 am very much in Faver of aypervision by the attorney
genaral’s office. [ wish that some way it could be codified

+hat the attoruney peneral’s sffice sbhould provide & less complex
method of supervigion, especially of reporting on the part of smali
charitable foundatioms. These vepeorts and the multiplication

of them hecome so burdensome that { am advising maoy small non-
profit charitable Foundations in my offive to dissolve and hand
their funds over to some large public foundaticn.

Page 271, chapter 3, '"Members' Derivative Actions:™ 1 do not
believe that members of a charitable frundation or a charitable
non-profit corporition should be sntitied to "depivative" action.
This will be proper in nwn-profil corperations where the members
have such Finapcial lnterest in the nen—profit corperation that
they would be entitlad fc some retorn of thelr investment or



capital, buws it ver iy ahoid nor pe allowed fov g sefeprofsd
corperation fov charitabls nuxgﬂx<% From my experience aon-profic
rovporztions handling charitable brusts uswally rely om volunteers
az members whose memhership lg no® cransierable and whose duss ov
contribution ars not returnable.  Io such Ffoundations there is
diways a group which disgagrees with the majority and auch contro-
yerazy dometimes takes on quite acrimenisus character. In such a
case the particular volunteere who do net agree with the objects of
the majority of the members of the zorporation simply could resign
and Join snother nen-profit corporation more to thelr liking but
they should noi be allowed to start a "derivative” action. From
what would much right of action "derive” when the members have no
fipancial {nterest whatever in the funde of the fouwndation.
Furthermorz other seckivng of your draft provide for the attorney
general to compence 4action sgainst asy non-proflt corporation having
a charitable truse or fund and 1t would be sufficient if a member
slm@ly complained and let the attorney genetral atart such action.
Dther provisions of your drafi provide for actiens against directors
and officers who mishandle Fundy etc. and those sctions should
“he aufficient. 'The mere Fact that a judge can regulre a coet bond
up to $50,000 from the plalnriff would aot sulfice and would not
ptotect the small charitahice foundation from disturbing Its activi-
tles or from practical bankruptey in case of zuch litigetion. 1
am against derivative sciion tmiess it 1s limited to such non-
profit corporatlons wherzin the amembecy are permitfed to have
Figancial {nterest in the funds of the non-protit corporation.

e

L

Page 286: 1 am positively @ seckio *G‘t where a new beard

Aps
can delete the name and addrzs
Tt
ar

3

a3 of an daitial director from the
atticles of Incorporation. wat poor initial director may have
been the soul and the founder of the whole crganization. In my
experience jeslousy hetween volunteerz rumning such foundations
ig frequently such that if some successer was advised that 1t can
be done, 1t would result in contivucus amendments of the articles
of incorporativn o rvemowve provioug directors’ names and thils
provision serves no ﬁUfpaqe whatevey. 1If the corpordtion was
incorperdcad by “dummles" there iIs ne rsasen to removwe thelr names
and gubstiturs others, The choice was taken when the original
articles wers filed and should remalp a8 Ls.

r rr

I was alwavs agalust the proviglon of "Restatement of Articles,”
: 78 af :
{page 291, 2923, There is uc rszason fo adopt 1t. There ave

provislons made fur amendment of articles whenever necessary and
there ig absclutely no reason whatever why this should he
restated artlele of [ncorneration, The provision for amendments
parmits filing the amended articles of incorporation in toto.
Just becanse sucik provision waa in the general corperation law
does not justify that this peivilege sbould be granted to non-
profit corporations.

On paga 462, you apain mentise "affidavic, " oin section 14387, My

pravious comment applics,

Page 482: T do net believe that non-profic corporations should
he ailowed comversion to s buiainess corporation. [t is truo



that charitable non-profit corpocatisus cannot do 1t, hut I do
not think fhat any one of them should he aliowsd o do it
Thay should re-iincorporats.

3n page 483, sectlon 14807, naturally theve wight be some dissenting
share~holdets entitled to have th=it dissenting shares repurchased.
But T do net understand why that should uct be limitsd again to
certain types of non~profit covperations eo that 1t would not give
the idea to some noa-profit coiporations for charitable purposes
that diswenting sembers would be entitled to any consideration or
reimbursement,

In peneral, I am {n ggreement of a meparate srovision for

R 2 ¥ .
non-profit corpovations ao that no reference is nzcessaty to the
genegral aorporation laws, and pieass understand I appreciate vour

efforts and I am submitting these comments so as to show that 1
read the draft, '

Sincerely yours, .

= gy 1
) 25 S

SREORGE §/WHITE

GBW;: o

e
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Septamber 29, 1976

Mr. John H. DeMoully

Bxecutive Becretary

Caiifornia Law Revision Commisaion
stanford Law Bchool

gtanford, californla 94305

Re:

oF ROUNREL
ARy B, AEYMOUR
DTG HOHWEN

#iTmMEN W, DOWNEY
ICTL A T T
CLYDE H. BMAND
{1910 -1DE4}

DIAON OFFICE
31 9, FiRAT BTREXT
CiMON, CA BABRG
[CILYR e BEE L]

pentative Recommendation Relating ko Non-Profit
Corporatlon Law {*Recommendation")

Dear Mr. DeMoully:

1 wish to thank you for supplying me with a copy of the

necommendation referred to above. At the same time, T wish to

apologize for not having responded prior to September 15, 1376.

As I indicated in my letter of June 24, 1976, 1 am not

generally knowledgeable of the exiastling General Non-profit

corporation law with one minox exception: 1 have dealk with

the law relating to the duty owed by directors of a non-profit

corporation holding assets on charitable trust; while I have

perused the entire Recommendation, my comments will be restricted

to this relatively limited area.

- © My examination of the recommendation does reveal an ambi-

guity of éonside:able proportions; amnd, in my opinion, this

ambiguity is one which exiats in the present California law.



Mr. Jonhn H. DeMoully
September 29, 1975
Page Two

The gpecific guestion which I believe {3 not adeguately
angswered in the Recommendaticn is: Ig a director of a California
non-profit corporation holding assets on a charitable trust sub-
ject to the dutles of trustses prescribed in Division 3, Part 4,
Title 8 of *he Californias Civil Code (CC §%2215-2290.12)7% At
this point, vou are no deubt thinking that, in fact, this ques-
tion has been expressly cunfronted and disposed of by the
Recommendation in the Background (pp. 19-20) and in proposed
Corp. Code §55360 (and the comment thersito}l. However, proposed

Corp. Code §5580 1s based upon the case of Lynch v, John M,

Redfield Foundation (187} C.4,34 293, and an axamination of

that case and of the authority relied upon therein reveals the
amblgulty with which T am concerned.

The holding of Redfield is simply that a director of a chari~
tabhle corporation 1s bound by the prudent-investor rule codified
in CC §2261; the case is guizt cn the gquestion of whether cther
of the Civil Code trust provisions also apply to directors of a
charitable corporation. In fact, there is language in Redfield which
might be construed to mean that all of the Civil Code provisiocns
apply to such directors., 'The language to which I am referring is

found i Redfleld on Page 298:



Mr. John H. DeMoully
Suptember 29, 1378
Page 'Three

"From the standpoint of sound legal prac-
tice the only technigque to be smployed by

a charitable corporation in California in
the performance of their duties la that of
compilance of sgtrict trust principles.

It asheould be noted that, while directors

of charitable corporations are exempt from
personal liability for the debts, liabili-
ties or cobligations of the corporacion,
they are not iamune from personal liability
for their own fraud, bad faith, negligent
acts or other breaches of duty. (26 5So.
Cal. L. Fev. B0, 85, cited in Holt v.
College of Ostecpathic Phvsicians & Surgeons,
supra, 6l Cal. 2nd at p. 757.).,° (Emphasis
minej}.

It se=ms gueer to me that the court in Redfield =hould cite
Holt for the proposition that strict trust principles be applied
to directors of charitablie corporatiens, for there is consider-
able language in Helt to the effect that there are different
leqai duties owed by the director of a charitable corporation
and by the trustse of a charitable trust (which trustee is
undoubtedly bound by all of the Civil Code trust provisions}:

"I+ is true that trusteses of a charitable
corporation do not have all the attributes
of & trustee ¢f a charitable trust. They
do not hold legal title to corporate pro-
perty [(See Corp. Cede 3510206, Subd. (d)}
and they are not individualliy liable for
corporate liabilitien {Corp. Code, §9504).
The individual trustees in either case,
however, are the ones solesly responsibls
for administering the trust assets (Corp.
Code, §$102CG5), and in both cases thay are
fiduclaries 1in performing their trust
duties." Holt, supra, at p. 7536,



Mr. John H. DeMoully
September 29, 197¢
Page Four

One area in which this amblguity is manlfested is ths araes
of interested transactions, i.e., transacticns betwsen a charitable
corporation and one of its directors. Under present law, a director
of a charitable corporation is bound by the provisions of Corp.
Code §820 through the incorporating provisions of Corp. Code
§9002; however, iz such a dirsctor also bound by the strict provi-
sions of CC §8§2230 and 223%7 This questioh hasd not besn resclvad
by the caseg; nor does the Recommendation appear to resolve 1%,
Under the Recommendation, the dirscior of z nen-profit eorporation
is bound by the provisions of proposed Corp. Code §3371: but, is
the director of a charitable non-profit cornoration also bound by
the provisions of CC §§2230 and 22357

It appears from ceritain portions of the Recommendation
(that portion of the Background sited above and the comment o
proposed Corp. Codea §5560} that the Law Revision Commission iz pro-
posing application of the same fiduciary standards to directors of
business corporations and to directors of non-profit fincluding
charitable) corporaticns {with, of course, the one exception that
directors of charitable corporatiohs are also bound ky the provi-
sions of CC §2261). I applaud this approach. However, to make it
clear that this is what is intended, I recommend that the Recom-
mendation explicitly deal with the other Civil Code trust provisions

which conflict with the duties of corporate directors Iin general.



M, John B. DeMoully
Sagrember 27, 1974
Fage Filve

Please do not hezitate to contact me if you should have

any questions about my comments.

Kindest regards,

AL

Jeffery B. Speich

JHS:cad
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Califcrﬁia Law Revision Commission
Stanford Law Schonl
Stanford, ca 34305

Attention: Mr. John H. DeMoully
Executive Becratary

Dear Mr. DeMoully:

I have re=ad all of Part I of the Tentative Recom-
mendation Relating o Nonprofit Csrporvation Law and those
portions of Part Il that rslate to charitable corporations.

I am favorably impressed with the format, the substance and
the wording emploved.

In working on claimz £or property tax exemption we
are vconstantiy required ts remind general practltioners of
the difference between nonprofit corporations and those
organlzed for charltabies purposes. The draft maken the
distinction most ¢lear. I would suggest, however, that
charitable corporations be reculred to have a statement of
purposes in thelr articles {Section 5250). Thiz would not
cnly be npelpful to the officers in charge of corporate
affalrs, and to potential denors but also to taxing agencies
that rely on the contents of the articles ip deciding
initial eldgibliity. I belisve the Sec. 5250 comment refer-
ence to other sections of the proposed code relating to
charitable corporaticns will be of great assistance and
would be worthwhile 1f used in other codes.

1. Page 1§, last paragraph indilcates that
it is the prarctice of somemaprofit
corporations -~ particularly charitable
corporations -- to have more than one indepen-
dent board of directors. In 13 yvears of
working with such corporationg T have
never anoounterad onz with multiple boards
of dlrectors.



Patifornla

3,
4,

Law Revislon Commizsion
-} a September 292, 139756

Page 29 -~ I do not bhelieve redemption
of membarships should ke allowed by
charitable corporations. I don't
belisve a regulrement that such re-
demptions are allowable if not made
pursuant to a plan to distribute gains,
profits or dividends will provide the
protection hoped for.

Tabie of contents omits Segtion 3540,

Sections B772 and 67731 appear to be
somewhat 1n conflict. Assets donated

te a charitable corpcraticn should not
be subject to return on dissolution or
otherwise. 3Second zentence to footnote
section 5773 meems to indicate that
gection 5772 may apply in some instances.

These comments are cbviously brief but the thorcugh-
nesz of the recommendations leaves little to Bay other than
to verbally applaud your sfforts.

JID:rl

Yery Lruly yours,

R %_ ,';r’
L R {}g )
{'";{_ ;‘L_,y{ CEd~taty g
I Delaneyjf
Assistant Chidf Counsel
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HEADQUARTERS

W01 Copitol Mall - Suits 402
Sacramedtn, Callornis 95814
1818 FdA-B470
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OFFICERS

A, Dian, Frapiaent

J. Stanlay Harris, 5r. vice Frasafcnt
CacH J. Mark, Vice Prosamnt

John B, Otin, Tsadurer

Rlcharg B. Mismn, Exscutive (hrsctor

September 29, 197§

AEPLY TO:

State of California
California lLaw Revision Commission
Stanford Law Schaol

Stanford, CA %4305

Attn: John H. DeMoully, Executive Secrstary

Re: 'Tentative Recommendation Relating to Wonprofit
Corporatiocn Law

Gentliemen:

Pursuant to your reguest I have raviewed the above
refersnced report and have the following commenta:

This office has been involved in preparing Articles
of Incorporation for anonprofilt organizations on at
least six different occasions. The problsms ralsed
in your report with respect to the lack of continuity
of the genesral corporate iaw provisions and the
nonprofit provisions have caused many hours of
wagted time In develcping articles of incorporation.

There is no guestlicon that a comprehensive nonprofit
corporation law will be extremely helpful to lawyvers
working with this type of crganization. The simpli-~
fled method for formation of a nonprofit corporation
is a necessary reguirsment consgldering the essential
differences between a profit making and nonprofit
corperaticon.

The provisions aetting forih corporate powers will
help clarify a confusing area of the law with red-
pect to the purposes of the corporatlon and the
method of disposal of assets after dissolution,

The provisions with respect to the directors and the
number and term and selection of directors is clear
and concige and ir cognizant of the problems of zmall
nonprofit corporations and will help it become
feagible for smaller organizationa to develop non-~
profit corporations.

-gontinued-



Stanford lLaw Revision Committee
Saptember 22, 1%76
Page Tu '

in conclusion, having reviewed the major provisions
of the nonprofit corpeoration law, I wholeheartedly
concur with the concept and recommend that the two
parts, part I - New Division 2: Nonprofit Corporation
Law and part II1 - PFroposed Legislation, New Division
4: Divisions Applicable to Corporations, generally

be recommended by yvour commission.

Verﬁif}uly yours,
Eﬁ R _ .
Ao /6(

Lawrence H. Kay
Counsel

LHEK/ b

ce: Thomas 8tanton
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J. J. BRANDLIN
HAY E. McALLISTER
WLLIAM 8. ARNOLD

JOHN 3. BRANDLIN, JR.

IOHN O, CRALG

BRAMNDLIN & MCALLISTER

A& PNONEIRIOMAL CUOSRDRaTICRM

2222 TiSHMAM WESTWOQOD
INYE0 WILBHIRE BOULEVARD
LGS ANGELES. EALFFdRNIA 200234
213} 918-0031

£ 477- A28
tatat ORANGE COUNTY OFFICE

BOOC NEWPCRT CENTER DRIVE
NEWPORT SEACH, CALIFORNIA 22840

September 27, 1878 (714} B40-50H9

California Law Revision Commisgion
Stanford Law School
Stanford, California 943905

Re : Proposed Non Profit Corporation Law
Gentlemen :'

In reviewing the proposed changes to the Non Profit Corporation
Law it came to our attention thei an important provision of Section
9501 has not been included In Section 5230 relating to the powers
of a non profit corperation,

That provision is subsection (g} which reads as follows :

" Pay the reasonable value of gservices rendered in this
gtate to the nonprofit corporation before January i, 1975,
and hot previously pald , by any person who performed
such services on a full time basis under the direction of
a religious organization in connection with the religious
tenets of the organization., Such person shall have relied
solely on the religlous organization for his or her finan-
cizl support for a minimum of {ive years., A payment
shall not be made if such person or religious crganization
waives the payment or receipt of compensation for such
services in wriling. Payment may be made to such re-
Hgious organization to reimburse it for maintenance of
any person who rendered stich services and to assist it
in providing future support and maintenance ; however,
peyment shall not be made from any funds or aaseis
acquired with funds donated by or traceable to gifts

made to the nonprofit corporation by any person, or -
ganizgaetion , or governmental agency other than the
members , immediate families of members and affiii-
ated religious organizations of the religious organization
under whose directions the services were performed., "



ralifornia Law Revision Commission
September 27, 1978
Page Two

Subsection (g) wes added in 1274, This provision was passed unanl-
mously inboth the Asgembly and Senate andis necegsary for the pro-
tection of persons who have glven of their services in the past and
whoee future support ig dubious under present case law,

This most proper provizion should be included as a power of a non-
profit corporation which would not otherwise be covered by statu-
atory or case law , as (t i3 merely the continuation of the unani-
mousiy adopted rule in California. Accordingly, we urge that it be
incinded in Section $230 of the proposed legislation.

Yours very truly,

JiB:vi
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WALKER. SCHROEDER, DAVIS 8 BREHMER MONTEREY. CALIFORNIA 93940

{408) mag-11o00

SEGRGE R WALKER

GEORGE L. SCHROEDER oaBLES LAW
G. GERVAISE DAVIE YT ornc;;:so .
GEQRGE W, BREHMER, UR, CARMEL. CALIFORNIA

C. MICHEAL McCLURE
THOMAS P. DOHNEN

September 28, 1976

John H. DeMoully

Executive Secretary

CALIFORNIA LAW REVISION COMMISSION
Stanford Law School

Btanford, Calif. 954305

RE: Consultant Report on Tentative Recommendation
Dear John:

As I indicated to you and Nat, I have gotten behind in dictating
the notes that I made to the Review of the tentative recommendation
and 1 am forwarding the material in two pieces, the enclosed
material relating to the initial discussion and the first half

or #o of the law. I will be forwarding the remaining material
later this week or early next week. I hope that it does not unduly
inconvenience vou.

I would be very pleased to discuss it wlth you at your offices or
by phone prior to the October meeting of the Commission, the agenda
for which I just recently received.

Very truly vyours,

3:dm
encl.: Congultant's Comments



COMBULTANT'S COMMENTS ON LAW REVISION
TENTATIVE RECOMMENDATION CONCERNING

NON-PROFIT CORPORATION LAW

GENERAL COMMENTS CONCERNING RECOMMENDATIONS

As a general comment, I belileve that the Commission has
successfully achieved 1ts desire +to simplify the non-profit
corporation statute and to fili in the many new, needed
provisions in what was an incomplete and hovelessly obsolete law.
I am also humbled at the reference to me as your consultant in
the intreduction since I realize that the wﬁrk w#as done by your
staff and that =211 I have really done is comment from place to
place on areas in which I felt things were needed or in which
improvements might be made. The remaining comments of this first
section relate to your introductory material which describes the
proposed legislation, and 1 have simply referred to the

introduction by its padge numbers.

COMMENTS CN BACKGROUND MATERIAL, BY REFERENCE TO PAGE NUMBERS

Page 8. The reference at the end of the page toc breaking up
of the sections of the business corporation law Is important, and
although I kunow you dc not want bo twist anvyone's taii, the point
should be made even wmore stronaly.

Page 9. The last major point on the page concerning the
all-encompassing provisions shouold cenphasize even more stfonqu
that the basic theory of the non-profit corporation law is a
deliberate design aimed at allowing nearly anything to be done

under the form of a naon-profit corporation, wunless it is



gpecificaily modified or prohibited by the Articles or #y-Laws,
or 1f prohibited by law. We nesd to maka the point that the
Commission had the alternative of establishing a whole serles of
diEferent types of non-profit corporations with restricrive
provisions relating to each, the pattern vaguely followed in the
past; or 1t had the cheice of desianing a basic organizational
statute with governing provisions applicable to everything with
only a few restrictive provisions inserted as to various classes.
I do not believe that this materia makes that point strongly
encugh. It should emphasize a concerted effort on the part of
the Commission to eliminate separate sets of non-profit
corporation laws for different types, such as we now have.

Page 10. I would like to see the comments specifically
state, not onlv as you now do, that the Commission proposes no
changes in the tax laws, corporate securities laws or laws
governing charitable trusts, but more specifically that you have
opted to accept these laws as they are, notwithstanding the [fact
that some changes need to be made. I believe it imperative for
you to state that the Commission is aware of the need for someone
te reconsider the crazy quilt of the present tax laws, and
perhaps to examine the scheme of regulation of securities for
non-profit corporations and rhe requlation by the Attorney
General. However, the Commiszsion was not assigned thiz job  aad
therefore prepared the law on the premise that if it was general
enough it would work with subseguent <changes in these other
areas. In other words, make the flat statemeantr that because you

accepted the other laws as rhey are, does not necesSsarily mean



il

the Commission agraed with  them or  that they should rot &e

studied, If you do aot do these rhings someone {3 bound ko point
cut that the Commissicn failed to consider certalin tax aspecks of
things and should have recommended changes in the tax laws.

Page 13. In the genter of this page is a statement
concerning recognition of practices of charitable and non-profit
corporations to engage in business activities in support of their
purpeses. 1 think you should make clear here that the broadening
of corporate powers to engage In business was not intended to
affect the tax laws which may or may noct tax such activities,

depending upon where they fall within the tax laws, Point out

that the taxability of such business acitivity is a separate and

¥
1]

re,

J—

unrelated tax guestion neat dealt with

A

Page 18. On  Item {1} on this page, and subseguently with
respect to the particular sections, I find, upon reflection, that
I cannot agree with ‘the decisicen we made permitting only the
directors to call meetings of the cgirectors. This is caontrary to
the qgeneral practice bhroughout the UnitedrStates as to business
corporations, and because 0f the broadening of the statute we
have done, I think it is unnecessarily restrictive and
counterproductive o instst that the meetings be called by
directors, Most charitable vcorporations in  Fact, bhave an
executive director or president who actually runs the business,
whe should, at lieast, thave :he authority to call a bgard of

directors meeting., #Furthermore, one of the problems often is

that the directors <cannot be rounded un readily so that an

]

officer has to call a meetring in order to get more directors.

[



urge that this sechion be reconsidered carefully because I think
it is a mistake oot to conform it to the business corporation
law., At a minimum the president, or the vice president if the
president is absent, should have the authority to call the board
into session.

Page 54. 1In the matter of court approval of distribution of
charitablg assets wnere there is a question of there assets
should go, I ¢feel, upon reflection, that it is important the
Commission seriocusly consider overrizling the veterans'
Industries, Inc. case. This case holds, as I understand it, that
ane superior court judge has the right to make the decisfion and
that neither the board of directors nor the Attorney General has
that final authority. 11 de not believe cne superior court Jjudge
should have that authority, when the board of directors and the
A.G. both can agree upon a matter, even if third partlies object
as they did in that case, Perhaps this can be discussed at the
next meetlang. This comment has reference, I believe to §6773.
In short, I would urge that you statutorily overrule the
Veterans' Industries case when it comes to third party objections
where the board of directors and thne A.G. are in agreement.

Page 56. I do not believe [ understand the intent of §&6740
and its restriction to oprocsedings initiated by members holding a
majority of the veting power. 79 me this does not make sense as

written.,



Page 63. I continue o ra2spectiully disagree with the

Commizsion on the decision that  the

3

on-erobit  corporation  be

5]
i

required to £ile a starement of officers only once every tive
years. ‘The problem with a aon-profit sorporation is that the
officers and directors tend bo change far wmore rapidly then they
do for business corperaticens, Furthermore, I cannot agree that
administrative duties like this are performed by volunteers
without compensation ang that therefore people dealing with the
corporation should not have adeguate informatlon. 1 personally
have spent hours trying o get accurate information about
non-érofit corporaticns that I represent as a legal counsel, only
to find that the only information anvone hag as to who the
carrent offlicers are is on the last report filed with someone.
In Fact it is only the reguest for tnls report that dJenerates

o determine who the officers are,

-y

activity which c¢auses people
which is constructive internally as well as to third parties. It
is no* a seriocus burden, the cost is verv little, and the benefit
to the ageneral publicz i3 substantial. You could even waive the
filing fee if vou are concerned about cost.

Bage 69. I see nc Teason to continue the anachronistic

provisions for the corgoration sole, presently found in otr

o

Fi

corporations codes §510000-10015. This can be ccomplished

I

stimply by the provisions of our new law allowing one person to
serve as the sole director of the corperarion, @ dc nobt  think
you would get any particular oppositicsa Efrom the church either,
as long as some ‘transiticnal provision  could be made mereiv

reguiring them to elect fto come under [he new law.



Page 70. I don*t understand why a special law has to be
considered for 3PCAs since the non-profit corporation law quite
adequately covers ih. Az Tar as I can tell from reading the
sections, the new non-profit corporation law permits them o do
everything they have always wanted to do and presently do.

in the event that you do continue the SPCA and other special
sections I would suggest that all the sections on special
corporations should be Indexed and cross referenced by a special
section in Part 2 of the statute tellling where they went so that
inexperienced persons can find them by references that pop u4p in
the non-profit corporation law. 1In other words, if agricultural
cooperatives are found suvmewhers else, or the SPCA are slsewhere,
one sgection of ¢ross references should be_included in the basic
statute so that they will show ap in the non-prefit cerporation
index when ©pecple leock for them. Similar provisions are now
placed in the Internal Revenue {ode which, while exasperating at
the time, are very helpfial since otherwise one has no reference
in the law and doess not know where to look.

Page 71. T Belisve that the {filing fee for Articles at

$15.00 is unrealistically low, and that it should be raised to at
least $25.00, and a =iwilar provision made with that of the
business corporaticns whereby for bthat price ther filing party
receives three free cartified copies, This has simﬁlified
writing of checks and determination of Fiiing fees, and [ suspect
has resulted in fewer Artilcles being returned for the wrong

ider this r=zlation to the business

i

filing femss, Please oon

corporation filing f2e 43 a seriouz and important suggestion,



since Lt would glse  maks
walatablie,
GENERAY, ORGANIZAPTION - ORANGE

I beileve, o re-thinking

tncluding one suggested in D

of the corporate {inance secti

siighntly  higher filing fee mure
BAGRS
soms =f the idzaz on organlization,

avid mitchell's letter, that a move

ons might be iogical, as well as

some other changes, ! would azlso  suggast  that the naine of
Chapter Z be changed to "aArticles and By-Laws”. Realizing that
it iz a wmonumental task Lo renumber gome of your proposed
sections, I do think that vyou could logically divide thinas inte
the following order under which the £firast four relate to
organization and directors, the neszb six relate to the members,
and the last seven relats to funciional changes and finance, 1
would order them as follows:

Chapter 1, FHERAL PROVISIOHS

Chapter 2. ARTICLEZ ARD BYLAWS

Chapter 3, AMENDING ARTICLES

Chapter 4. DTRECTORS

Chaprer 5. MEMBERS

Chapter . MEMBERSHIDP MEETINGS

Chapter 7. VOTING OF MEMBERSHI®S

Chapter 8., RIGHTS OF I[HNSPECTIONM

Chapter 9. HMEMBERS' DERIVATIVE ACUTIONS

Chapter 100, RECORDS

Chapter 11, TORPORATE FINANDE

Chapter 12. SALE OF ABSETS

Chapter 13, MERGERS



Chapter 14, DIVISIONW
Chapter 15, DRISBRLLGTION
Chapter 16. RESERVED

COMMENTS ON SPECIFIC SECTIONS

The following comments refer ts the section which commences
the paraqgraph:

§ 5126, Shounld not this definition include a reference to
"plan of Division" under %211, a *"Plan of Conversion" uander 14802
and maybe to "Agreements of Merger or Consolidation" under §6111

and §6113.

§ 5128. ghoutd not  this definition includereferences to

boards of rrustees, impliedly authorized by §5250 and §5251.

§ 5130, 1 would insert the words "which iz" between the
words "state" and "other" on the secend line of this definitien,

§ 513z, I continue to belleve 'that reference to bylaws as
including articies is a logical tnconglstency. This definiticn
ie confusing and inconsistent with §5260 on adoption, since by
this definition under §5260 thé sawme procedure for adopting
bylaws can be uged for adopting articles, 1 believe §526l1 and
£5268 make clear what you intend by this definition and does not

create the confusion rthat rthe definition does.

§ 5156. Wwould this section not alse include a newly

converted §14802 organization?

§ 5164, I wonder how vou reconcile this definition when by

subsequent provisions you have eliminsted the requirement that
the president and the secretary cannob be the same, as under the

old corporation law. It seems o me that in this =vent the



1

certi ate definition becomes meaningless since then the same

@
-t

persan ng twilce, That is net logical ro me,

in
p.n
[te]

g 53174, 1 would raise the same guesibion that I did vnder the

preceding section.

§ DJ180(a}i2). I question, under this law and the generai
corparation law the valldity of a declaration under penalty af
oeriury outside the State of California. #y inderstanding of the
constitutional difficulty is rhat if the act or crime occurs
cutside the State the State of California would have no basis for

prosecution of the party even If they were a California resident.

Fonm

Chapter 2, I would chauge the title to "Organizaticn,

Articles and Bylaws” or simply "Articles and Bylaws",

5§ 521l(d}. it apwears to me under this seaction that rhere
are no provisions to protect the rights, property and otherwise,
of dissenting association members dpon incoerperation, We have
carefully provided for the rights of dissenti ine members in  other
instances, but here where a meraon owns  an interest in an
association his interest may be dragged intoe the corporaticn
without hia consent, and under subsecsion (dy all you have
provided is that they need not be = member if they dissent. We
have not provided what happens  to his property rights in the
assoclation's property, and whether or pot he  is to e

compensated. He should have some rights beyond obkjection.

§ 3221. [ do not believe we have defined “persons” in this

statute, while other codes include corporations and othe
entities as persuns., This does nor apgaar  te  be approupriate
here. It raises the quesiion of whatner or ot a carporation

)



could be a direcrer since it 13 legaliy a person. Perhaps this
can be sclved by addisg reference to the reguirement that the
articles he executed nv "one or more natural persons”,

§ 5232{a}. It appears 50 me that we have not made clear who
may asser® this right -~ anyone, or merely interested parties, or

how the court is to determine who has standing to sue under this

code section. 1 would suggest we could make thiz clear 1If we

[

extend the prianciple of tne Holt case from directors to "any
interested party"” or some other language setfié% up séme sort of
basis for tﬁe court determining who has standing Lo sue. AS
written, it leaves me with ths impression that the directors and
the &a.3. are the only ones who nave awthorlty, whereas I think
members of ap organization set up [vr charitable purposes should
have thiz right to briny zuch an action, I believe this is a
critical gueetion that has not been addressed by the Commission
uniess I nave misgsed the other limitations on this, in which case
there should be a cross referance.

§ 5235. I e not understand  why the requirement that a

member must be respensible only 1f he receives a prohibited
distribution "with knowledge of Facts"., This is nét a criminal
act so notice is not necessary, bthe law assuming that all partles
have knowledge of civil statutes,

§ 5250, I think we nged here a cross raferance 1o §5311

speclfying informaticn on the number of directors. Merely

reading 55250 does not  answer the guesion of the number of

i

persons who can  serve a3  indtial  dlrectors, ayean though

subparagracn {d) refers to apnes ar more,

-10-



§ S5280. I would suggest changing the title to "Adeption and

Amendment of Bylaws”.

§ 3267(b). I would sugqest some constituticnal difficulties
with tiiis section since I do not helisve that the Califoraia
courts would have authority unless rhe reguest was made by a
member who was either a <California resident or who- had some
contact with California.  Qtherwise, you have the situvation in
which a member in New York might bring suit in Califernia against
a Texas nen-profit corporation ¢iting this sectilon. Application
of that section in such a vase, would, as far as I am c¢oncerned,
be an unconstitutional assertion of California's jurisdiction.

§ 5268, I would like to see inclusien 1in the comment the

idea that a corporarvion may still have & third level of rules --
membership rules that relate ro particular activities, such as

rules, or other rules which do not

peet

house rules, swimming poo
rize to the level of charters or constitutiens., Az a practical
marter most orgsnizations do, and the gquestion always rises as to

whether such rulcs are  in effect bylaws. I  know we had &

t

considerable discussion of tihls but I do aot recall how it was

i

solved and T do not think this secrion scives it as written.

CHAPTER 1

bk

§ 2313, In my comment to §5230 [ perhaps did not make clear

E

that as T understand our stature the articles can name a small
number of initial directors, bub also set a larger number. This
allows quick ince: poration and yet no harm to anyone else. Both
this section and §5250, or the nobaes thereto, should make ciear

our intent fo do so.  Ta such case the articles would state, for



exangle, "the initial direcrors are ¥, ¥ and 4, but the number of

directors  to sorve changad by tne Bylaws is 11", a3 tnis

way the corporation can be gSet up promptly  and  other directars
appointed latar,

§ 2315, As vou kaow rhis section relates ro the discussion I
had with the Commission and a zection which I never got arcumd to
drafting because 1  Found some diifficulties in drafting itr.
Pernaps we could go from the fine provisions here to a Ffurther
provigion  skating  that 1Y one Jroup  is  designated as the
"managing board of directers®, that it is gqenerally responsibls
te  the public and the sther boards of directors are responsible
only fior the specific area which is part of *heir designated
board., For example, the investment beard, or the membership
svlicitation board., These gecple then would by starute not have

Juneral  responsbility or liapiliry to the public far the conduct

ot the corocration, but only as ro the area that was assigned to
them, This would not aFfsct much change in 55315 but I think

would improve it and make some clear answers  to gquestions that
have never been answered hefore.

§ 5323. The term “unsoung mnind®™ ssoms amiziguous to me, and 1

[e-C A

believe notwithstanding the use of the language in  the business

curporation law it would he betrer  ra change  the woerd to

cendiltion az well as

[

“incompetent”, wiich includas physical

wental .,

£



2

biguous in that it could mean that if géu have two classes 10%
ol one is enough for the gult. Doosn't this section really mean
10% of the members in gensral, unless elected by classes, and in
such case thaen l4% of each class. In any event, it is not «clear

to me when I read it whet is wmeant oy ib,

§ 5331. As I commented previcazly, I  think the president

shouid be able to call a poard mesting, aand even the acting vice

L]

president in absence of the president should have this authority.

Lo

I recognize that under 5

l-...

230 bylaws can provide otherwise, but

3

thiz is an unnecessary bylaw and I  can't 3ee any reason, as

H
.

rating officer should not

1]

[

commented earlier, why bthe principal op
have the apthority bto call the board of directors to a meeting,

§ 5333, Following this section § think ir would be adwisable

to starne specifically that directors may nob vete by proxy but
must b pregent, exceob a3 provided in 35334, I think
carporation law generdily has always neld that directors cannob
vete by proxy but it would be eany to include it somewhere in cne
of tnese two or thres gecotions.

5 iBﬁjiala With respent *o the resignation of officers, 1

think the language of this should be exactly the same as  §53124

-

ftor <onsistency, including adding subparagraph (a) on 30 days as

4 separate paragranh and making paragraph (5 subsaction (o).

§  D3ga, Doe:x  this section mean that a corgoratlion may nay
for insurance covering damages 3 11 2z expenszes, as 1t aprears

Yo? Most of bnese  statubtess on indemnicy ares almed an

compensating for expenses, oab not paying the damages.  We snoula



e certain what we mean hera,

CHAPTER 4

3 5420 et zeqg. The €irsc comment shouid 2learly indicare
that this articie Jdees ot purport to PasEs  on Cor porate

securities watters nor ro changs existing law such as it is as to

securities, i.e. the &ilver #dills case or the corporate
securities sratutes, This is especially so since many of thesc

rules offend the present law and rules on non-profit corporations
subject to corporate securitiss laws. This ties to my eariier

comment to the effect that we siould make the point again that we

A1

are not passing upen the wisdom of sxlisting law as to securitie:

4

regqulation, only providing for the orgsanizational rules, and ehat

313

someone else may wish to look 2t the corporate securities laws as

they exist now,

§ S5422¢c). I do not anderstand wnat public policy is

offended by permirting such redemption, especialily if You
included a provision refereacing it %o not paying out things to
members that would make the company insolvent.

5433. The informarion in the parentheses in the cenkter of

H2-00

the section seems redundant since $%432 says the same thing.

§ 5441, Fither herz  or  in §%551 the statute should make
clear that, even in caée of terwminaticn of Fforfeilture, notice is
required even if no hearing is, I reallze the comments state

this but the ceode sectvion in §544) lzaves rhe impression thabt not

even notice ig reguired,



§ S450(ci and & %453, I do not andersrvand what a  "allotment

of rights"™ is and think it should be omitted since this type of
thing is not apprepriate to non-proflt corporaviens. 1 think an
allotment of righes is like ¢ sroox right, which doea not exist
ander our law.

CHAPTER 5

§ 5520 20

(¥
o

§ . I ses ne naram in including this in the

]

-

final proposed law as long as wou note, as you do, that it does
net  appear to be limited under California law now, but that you
want to maxke olear it can be done. it does seem to me, howaver,
oy in oeolicy at least., I

that §552% 1is inconsistent with §5422

would stiil omit §5422(<).

5 5529. ! do nob understand the necessity of filing in
Califernia. There i nathng in the arricles about

capitalization sc¢ I see nu nead for such a filing, which simply
makes unnecessary filings. This hasn application in business
corporation laws but not in non-profll corporatian laws.

§ 5550. EBven with the reference in rhe comment, I thiask you

should specifically wross reference ©o §55321 on debt generally.

i

51, [ thisnk it iz o mistaks to omit  the old provision

T
L

55

about making payments to sehble dispubtes with memoers such as the
old corporaticn Law had. This dpprties to the guy who is  raising
hell because he does noet likes sowme things being done, and the
corporation should have a chanoce o buy nim  out  as long as a
creditor 1is nolt harmed by it, even thoual ih may make 1t more

difficult to make payments

"N
bt
o
o
.
v
5
i

anuratliy. The old jaw was used in a

number ¢f  instances
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o
L
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tivination that would



otherwise have insued,

§ 5562(c). I &nocw this maetter was discussed by ‘the

Commission on a number of occasions, bButr I still  rhink fhis iz
poor  lanquade as  tu the duty of 3 director. Bven though rhe

comment discusses iy, it is dangeraus becauss many people do nob
read the comments and tiere should be further lapnguage in
subsection {c) that says ‘“provided that the services of the
institutional trustee are monitored from time to time by the
board®. The comment relates only Yo the duty of care in
selecting the trustee, whereas the trustse might well have left

for Mexico after selection, and after a npumber of vears of

£

s¢ I cannet believe that the board would be

et
&
!
fad
il

service, Ty thi

Insulated From liability

L
95
W
~
o
L

I do npot know what Yeoonducting private schocl
instruction” means. '[his could be & seriocus problem because the
implication is that vou have to offer fFull classes during all of
the usual hours in order to qualifvy., On the other hand, there
are a npumber of schools that are sgpecific in nature  and

supplement the public scheel syastem at a  high  scheol Gr

elementary level, such as remedial reading schools, speech defect
schools, hearing defect schools and schools  for  the physically

T

handicapped. All of theze scheols clearly are charitable in

i

nature, or at least are regulred to pe under rhis section, Thay
should be entitled to the benefirs of 55575, and would not be
under the previous definition now in the aratuts, This 1s neot an

idle oroblem since I tave previcuzsly represented several entitiss

where thisz gsame definition has pregented & problem in other

~16-



1

H)

areas,

CHAPTER &

§ Ee8Zi{at{il. Kequiring @aca person to ®sign a waiver®,

seens totally inconzistent  with  $5832 which ailows:

a slimple

majority consent without notice. Subsection [2) here should ke

changed o rhe sane number of peaple as met forth in

point  1s  that §%627 regquires unanimous consent

reguires only a mararity. Of rthe two T would gprefer

resolution,

{Balance of Commante to Follow.)

§5632. My

while §5432

§5632's
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Kenneth . Eliasberg, Esguire

3uite 770 Wells Fargo Bank Bullding
433 North Camden brive

Beverly Hills, California 3n210

Re: Draft of Non-Profit Covporation Law

-

Dear Ken:

23 requested by you, hers are my comments on the
tentative recommendation of California Law Commisaion
revision relating to the noa-profit corporation law:

lent and desircable,

1. The apprecach cal
ndependent non-profit

is
namely that of a meparate and

corporaticn !aw.

ction 5224 provides that upon the

¥, Propozed sa
it corpuration organized for

formation of a non-proil

charitable purposes the incorporators shall send a copy 0f the

articles to the Attorney General., We consider that an
sxcellent provision and as we discussed abt our meesting, if
it would be administratively easier for bhe Secretary of
State to send the copy, that would ha gatisfacrory with us.

3. Bection 5232, F

chaps the comments to this
section should make refers kh

act that the Attorpey
r

n
General [and perhaps others} 1= an ap opriate person to
bring an aciion pursuvaat te this saction.

d., section 5230{(b, may well be interpreted to
prohibit the listing of specliis charihaple purposes [or
which the orgaalzatien is foumed. This would seem to be

undesirable,



Honnekh . Ellasberg
Padge 2
Septamber 22, 1376

5. Section 5329 ssiz forih provisions for removai
of directors. it would be appropriate to Indicate in the
comments that nothing Lln that sectlon debpacts from whatever
authority the Attorney General may already have to seak
court removal of diresctors of charitablas corporaticns.

6, Section 5170 aets Forth the duty of care of
directors and then it makes it subject to Section 5560. In
our view Section 5560 is inadeguate. We are of the opinisn
that the Redfield, Speilman and othe:r cases make it guite
clear that directors of & charltable ocrganization ov
corporation or directors of non~prafit corporations nolding
charitable assets have the Guties and cobligations of
ordinary trustees in relation to those assets., BSection 5380
only incorporates Sectilon 2261 of the Civil Cede, the so-
called prudent man rule. In our view, if any reference is
to be made to the Civil Code 1t should incorporate all the
obligaticns as set fortn in Civil ode Bactions 2728 through
2229 33 well as any common law obligations of trusteea, I
racognrize that this position is not gniversally accepted,
but 1t is in our view well estaplished and may be an area of
basic fundamental disagresment within the commitiae on any
recommendations az to bthis law.

7. GSecrion 5571 authorizes certain transactions
involving interests of directors., In our view, 1£ those
transactions ilavolve dir=ctors of a charitakle corperation
or of a nop-profit corporation holding charitable assets
{and relating to those asseks) under the gresent law such
sransactlona are veld unl=ss approved by the beneficliaries
of the trust through thelr repressntabives, the Attorney
General. Section 5371 attempts fo chande the law as set
Forth in fiolt, Redfield, apd other cases, most notably
feople v. Larkin, a recent Unicved Stabes Districk Courc,
Northerna DIskrict of California caze, We heve the same
ptoblem with Section 5372, and we can smes no cogent
arguments for changing the law. Again, the same problem
exists in Section 5373, loans to directors and officers, it
they involve & charitable corperabion of cnar frable assets
of a non-profit corporation.

. soetlon 537%4 zets farph the liabliity for
pobors foe an illesgal diskrivbuticos, and sets Lorth

v imitations on that liswility. 1f this is intended
apply to charitable assats or e assets of a charitable
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corporation, it is a zavers ergsion of existing law, and we

will be cpposed. I would regommend bhat such assels be
specifilcally swempted from he section.

9, thigle 3 commencing with secticno 5380 seta
Eorth rules for indemnificaticn of corporate agsatz. This
iz an arsa as far as charitable azsets are concerned where
we have some unrescolved disagresments with many attornays
representing charitabls organizatlions, but I think the
problem can be resolved. Ws have no obisction to directors
{or trustses for that matter; being lndemnified for such
matkara as automobile accldents and the like, Where we draw
the line is using chariiable assets to indemnify or to pay
For the insurance of lndemnification of a krustee or
director who Falls to do his duky. If the director of a
charitable corporation performs an act which vonstitutes a
breach of trust, we are vpposad to his belny indemnified
from charitable azssets sither dirsctly or indirectly through
insurance. The problem may be in definlng the line between
permissable and non-permlasable indemnification.

10, Section %381 authorizes the directors to make
certain an indefinite ¢t oncertain purpose of a gifv. The
lanquaga i much that it might be construed to alliow Lhat
devizion by the directors to gqou beyvond the purposss get
forkh in the articles. The section is apparsntly designed
to attempt by other than eourth activn to resolve aome
ambiguity as to a donor’s intent. Some clarificastion is
needed to limit such agtions by the directers to the
purposes of the corporation.

11. Section 595£2 authorizes the use of
institutional trustass, ‘The comment indicates that the use
of institutional trustees doss pok relieve the directurs
From their duty to exerclas cave in the seiection of
ingtitutional trustes, bu: it does rellieve btie directors of
bheir obligations in celation to the resulbts sttalned by the
ingtitutional trustases, This iz a speeific change in law,

since trastees cannot Jdelegate their responsibilities with
total absclution. It iz howsver as area wheve the law
should perhaps be modernized, and we suggest the possivility
of requiring some dedree of supesrvision sver the
institutional trustses even i noa-neglig=otly selected inm
the beginning.

12, Becrion 5385, The comments az to Seotion
5561 also applicable to Sectisn 538%. 1£ thers ls any
chance that the dirsctors oould make uze of charitable
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[Tl

Fu

aszets beyond the purposss gst Eortl
articlas, we feel the language zhould be changed to make
sure that cannot happen,

i

13, Sectiovn 591l prohibits dispozsing of
substantially all of the corporatisns assets without
approval and certaln other conditionz., In the alternative
this would approve the approval of the members. Since there
are generally no membersz to a aon-profit charitable
organization other than the dicectors, it might be
appropriate to reguire Attorney Seneral approval on behalf
cf the beneficlaries in ihe case where charitable
organization or charitable aszzets when the alternative of
gapproval by members <of subdivision ali} iz ussd.

14. Sectlon 8012. HNotice to the Aitocney
General. This requires notice ko the Attocney General in
certaln Section 8011 dispositions when specific conditions
ara met. As we dilacussed at our subcommlites meeting,
giving written notices to the Attorney General under these
circumstances may well non solve anything., Any prudent
counsel is going to advize that the corpuration give notice
even 1£ not abascliutely regquired oy Sectlon 6012. Therefore
there may well be an laundation of notices to the Attorney
General, Moreuver, Section 5012 does not provide for a
review periocd by the Attorney General or any other delay.
One example cited was a neon-profit charliable corporation
that owng a bullding which conzhitutes a maijor if not sole
ascet of tne corporation, Under thils zection, counzel would
undoubtedly advise the uorpavation give the Attorney General
notice pricr to the sale of tnat building even though the
corporation proposed ko remaln ackive as g charity. It may
well be that such notice to the Rttorney General could not
sgrve any great public purpose. If the co:sporation was,
however, gouing to disalve, then undsr other sections of the
proposed law, notlce cf dizsslutlon should be gliven to the
Attorney General, who could then examine the bocks and
records to debermine what dizpoaltion had bean made of the
asgets. My sudggestion is that some further thought be given
to this section to perhaps devise some mechanlsm whereby the
public interest is served vet neither ihe Attorney General
nor the corporations are bogged down in paper work.

i

15, Bectlon 8142 requires notice to the Attorney
General of agraement of marge y

r oo congolidation if one of
the non=-profit sorpoerations holds aszets on charitable
trusts ¢¢ ig organized for charitable purpeses. We think
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howevsr, that
2Eions to
shaould be

that thiz is an excsilant prawiyqs
Section 6160 provides a ﬁﬂwd&y
challsnge a merger. We fhink +
amended to gpacifically mx:iuie 1% uaht by the
Attorney General, or as a pare minisum, the commenta to that
section should indleate that Lt 1is nob gpplicable to actions
brought by the Attornev General in the nerfcrmarca oF his
duties of znupervisicn of charitable srganizations holding
charitable assets. A él0-day stoture of limitaticns From the
Attorney General is wholly unreasonable,

16, Section 5243 provides a similar notice to the
Attorney General in the case of & division of 3 nen—-profit
corporation organized for charitabls purposes or for holdlng
charitable assets. Az with $142 ws consider this an
excallent provision but aslse zs with £1837 we feel that =a
statute of Llimitations of sectlons 5260 should specifically
exclude the aktorney Gensral or as a bare minimwn that the
comments thersto should indlcate thet the Altorney CGeneral
is not covered by that ztatuts,

Note, in d2aling with hoth the mecgers and the
division sections, we ars gssuling hhat Lt wculd be
impermissable undey sitiaer articles for 2 charitable
corporaticn or a non-profit corpovation holdling charitable
assats ko use either devige to svoid any legel regkralnts on
the use of any assetg neld for charity by the mechanism of
mergar or uivksimn. It micht npraocriite o the comments
as to both articles that = smait e made that neither
article a"tharize5 any n sovporation crganized For
charitable purposes or b rirakle assebs to changm

¥
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the ume previogusly aubh

17. Section 5512 provides pesalty for Failure to
weep records or provide Financial shatementz., The comments
make reference to, among other ltems, zection 14440
enfnrcement by the Abtarney General. We would suggest
adding to that, reference to the Goverament Code Sections
12548 et seq. and gther Atuorney General comnon 1law ecwarﬁ.
This would make 1t clear that tne statnte is not designed t
cut down on any ex

xisting autherity the Attorney Seneral has
in refarence ko enforcament of the duties of bthe dirscinrs
3f a charitabile corporation. :

18, Sectinon 8744, =2t se24. driicie 4 pru?ide% a
mecnanism of avoiding dissclucion by surchase, and then
Section 6748 gpeciifically exemphz non=-profli corporations
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Kennath €. Eliasberp, Bsc.

Suite 770

Wells Fargo Bank Building

433 ¥North Camden Drive

Beverly Hills, Talifornia 90210

Re: Reviston ¢of Honpprofik Uorporaticn Low
Dear Kan:
The Following in s summary of my coummments on
Part I of the LaiiEania Law ?cxl tew Commission's
: on Ralating to Honpvofit Corporva-

L. tenezal. Overall, I am vevy impressed with

A
Fhs Dommission’s work and T think tha® the

Fvqumn
s Ba 3
hasic dpgra ach fa sound. My specifle comments go malﬂly
to prebliems I have encountared in practice which might
indicvate a nesd for olarificarion in the Law.

2., Curative Provisfion. 1 would like to sce
included in the Law & general cucative provislon covering
procedural jcregularirias in the operablon of nonprofic
corporations., Many sonprofis vnrpnratiuwﬂ are small and
varmot afford, or do nor realize the need for, legal
advice. Even the boasrds of some sizeabls organizacions make

mistakes from time to rims. Theze vcan lead to fundamenrtal
guestinng~~puch as whether Uhe present hoard is valiély
pongtituted. I think it would be helsful to provide that,
nrionr defective actioms cannct hoe
4 a o

aftaﬂ gome pericd of time,

r tive
third partics oy by factions in an

oy
5

axpi Likuﬁj*tiﬁkt
Internal discuhs.

3. Sceps of "Charitable'. While I would be ver:
akeptlcal about an sttempr to define the word "charitabla ™
1 would like to sea sowe indication {n the Comments (not in
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the Law) that the #erw iz beaing used in 1lts hroad gense-~
i.a., that it includes, witooun limitarion, religious,
aducational, sclentiflc, literary, tasting for public safaty,

prevention of cruelty to children or animals and other
gimllar purposes.

“* [ 7

g
53

1t iz my understanding that the mers presence in
the articles of a nomprofic corporation of a dissolutien
clause {not an irvevoccable dedication clause)--providing
that upon the dissolution of a cerporation which otherwise
i5 not rharitable the vemaining zssets will be distributed
te a charitabls urwawiza*lJﬁun&ﬁ@q not maks that corporation
"charitable™ Within the meaning of the Law. I understand
that the Attorney General's oifica shares thisz view and I
would 1ike o see it clarified im the Law.

4. Purpose Dlouse. @ oam £X0 ubled by the elimi-
ﬁ&tiuﬁ of the requirement of paai £ic purpese clause.
ile I realize that i@ may oealble to write a specific
puryﬁsa clauvse by =may of Limd {ien, I suspect that the

b
{hy would be to discourage
nonprafic corporationd & selosing thelr distinctive
purpozes in their articles. ﬂnrgcmahgwns engaged in
charitable ack 1th ed of & "1r:Lv do not hold themsalves oot
to the public simply as -purpose charitable organiza-
tions. When they recaLvE C:ﬂLfthulﬁﬂJ, the agsers recelvs
are subject to an implied rrusi, the terms of which ave
found largely in the “argu s clavega of the a?ricles {in
the absence of speciflc timitacions lmposed by the dopor}.
1 think that pneutering the articles of ir;sr:a"atiﬂﬁ of
nonprofik corporations iz likely to lead <o iditigatlion
about the illmitatlonsz, or 1ank thersof, on contribucions,

2L

practical esffect of Bect
1

A purpose clause would also #g dizcingulsh among the
numerous of Yypes of ponprofll corporatlons, inliks business
corporations, ponprofic ~ﬁfr~vitimg3 are supdivided into
many distinct clasaifications for tax purpcses. It is
important to rerhpgt those ﬁl:tiﬁ ricns in the articles

ro gatisfy the "orgonizaticnal” vegquirvements of the tax

1
LAWS .

3

5, Terevocahle Dedication Clause. Problems in
the adminlatration nf L ailalr §M3¥w:6¥§€facisns for charit-
able purposes nan vesult from the failure of fiductaries to
underscand that the asasiys ;kfﬂvacasiﬂ dedicated Lo
charitable pi hpﬂ%‘ T Lﬁaf fection 5250{c) leaves
too much unsaid and will S5 e prophylactic effect of
an irrevocable dedlcatl ﬁo.e“t" thae fact that

ke ]
. oE e
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Septamber 27, 1778

fage Thrae

an irrevocable dedication ol
Tnternal Revenue Service, ths
pounty tax sgsessor suggasts tH di
the articles of any Lfnprﬂrin corpo
charitable purposes if for nc ather
unnecessary asmending cof arflcE;S

Tax Board and the
af reeulring it in
stion srganized for
reagon than avolding

i1Y be regquired by the
a
m

b, goxum. I balieve that theras snould be a
nrinimam quurum requ rement for all wonprofit corporations.
Pape 18 of the Commission’s summary skatzs the reason for
havzﬁg ao miniman quorusm for noaproiinz corporations as
foliows:

"The greater flexibility of ina“i g n@aprcfit COTPoTra-
ticn law i3 necessary for nonprol sorporations whuse
dirsefors may De persans ”&E‘Srm®ﬂ5 a public sevvic

and often upabls no 3“tmﬂm meetings; the existing law
should be retained.’

4,

T strongly disagres. 1 have seen situations in
which the malcrity of the dirsciorg asver atrend. I do not

believe thev are poeriomming a ?vbiic service hy purporting

to act as dlrectors hu* not doling . Moreosver, L have seen
problems arise from the laqk o att en:i&n by such purported
directors. Small isbhred groups--perhaps even just an execurlve

di rﬂvtor--arﬂ saddied W1th mure responsibliliicy, control and
opportunity for abuse than tney want or should have. 1
believe the public tnrerast -cu;n be habier sgrve
pouraging the practice of lightly making supoorters directovs-
in-name-only. If they are net golng to accept and discharge
fiduclary responsiblility, b”Cﬁ p “uﬂﬁ should be advi
commitiens, not ¢ b '

o

-
“

T

[

0]
!

7. Officer Thtles. T
to gee a provigion authorizing &
wse terms other than those Lisre
arve the squivalsnt of those ofil

under the Law.

-

$ think there iz =«
oroblem with the approach of currant Taw and Section 14602
oF the Law. In practice mony changes of chiel axecutive

3. ILdenkilfication o
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Kenneth O
Septenbher
Page Four

T

oFficars arsz not reporved hecauss no one thicks abeur it
1 suspect thare woitld be far batter compliance 1f this were
gimnly made an snnual Cillng r&qumremeuh atid the form cams

in the mail.

3, Private Foundacion "Governing In@f urent"
Provisiong. In rewribing existing section 301,11 \oew
Teoblon 55630, the Commission made 2 technical erver. 1Iu
refarring ro sscticny of the Iaternal Revenue Uode, it
omitted all parantTetiﬂaL calerences to the zavings Jro-
visions of the Tax 2zform Act of 1986%. Those preovisions are
tiot ohsolete by any means. ﬁani af them are permanant and
cthers have Llives of 10 2o U vyears aFter 1969, Thus Sec-
tion 5363 would p*'hiLi%-mady o8 WWZQR are proper and
important for private founda:
pressly pefmltred The La ALE%P Gk uebt Lon QJU 1 shﬁu.d be
followed very clossly. It should be kept in mind that this
ia the languagﬂ upum which the Internal Revenue Service has

uled Favorably and any unnecessary Elﬂk“hl”g with Lt could
call into queatlon the autcmatic compliance rulinmg for the
bensfit of California private fvundations.

¥e
ae

10, Mergev with Business Cntr ravion. Exlsting
corporate law dﬁen %nk preclude toe mergar of a nonprofic
corperation, even one for charibable gurgngSp with & business
Lcrporatign {The Charitable Trust Division of the Attorney

Ceneral's office undoubtedly wontd abiect to such g merger
involving a charitable organtzal isn.} There could be some
clarification of thiz point in the Law. Probably the rule
should be that augh a werger i3 permissible for nonprofit
corporations other thaa those ho oidling assets for charitable
purpoges.

11, uiﬁpﬁsl“‘ﬁﬂ* o Sabd%;ﬁ;ialiv 511 Assebs.

The approach of Secrion HULL seems unduly broad., 1t will,
in effect, compel noticae to the Arrorney Gemaral in near ly
avery case “ha? ﬂ‘“ut possibly rome within ita terms; no one
i2 going to taks a c¢hance on Tailr market value, Having to
deal with tne ﬂttﬂfﬂ@“ GCeteral’s office can esasily meaﬂ 2

gix~month delay. The Ltﬁer*?i" &aﬁi@?dfﬁ for this pro
3131 gseams Lo be pravantuon of self- uEQL_ﬂg It so, lh
should be narrowsd, Lf reiained, o require such notice only
if the perzen to whom tlle asseng sru uuiwg tTans f rred is a
fiduciary or related to or iiate

ired with a £iduciary.
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Rennath 0.
Sentenber 7
Fage Five

Alsco, i3 thls section intanded ts cover the gifs
by a foundatioca of a substantizl portion of fus assets In
any one year to aacthgy charitable organizarion? Some
faﬂiLV foundations de this every vear (being replenished
each year with frasgh contributions from the familyy. 1 do
not see any reason why this situatlen should be CCV”EPd

12, Viduciary Dutiea. This 1a an important

question and one that Is ach settled under existing law. I
am very wmuch in a agreement witk the approach taken in the Law

-~

(uectiana 5370-74 and Section 5580%--as 1 understand it. J
take it that the refersace Lo Section 5 hﬁ in Section 337G
merely subjects the Flduciaries of a noupcvoflt corpor atinn

for charitable purpoges to the prudent mzn riula of Civil
Code Section 2261 with respect to lovestment decisions--not
o the other ﬁrmv{**f ng of the Clwll Code defining the
duties of a privats rrustee. { believs thot the © Charitable
Trust Division of tta Abrorney Oeneval’s office will press
for the private frustege iules In foto, bur 1 feel stromgly
that most subatancial charitable ofganizations would be
damaged bq the ppiic:tiﬂn of the privave trms*ee rules, and
that few, if anv, addiyisnal abuses would be prevented.’
The private trustes vules wore ?a%*Lned primarily
for private trusts, in which rhez tasks undertaken by the
trustee do nﬁzmgﬁéﬁwpa3a such rhings as raising funds orv
running a substantial institubion, guch az a hospital or a
gchonl (wh«vn however charitable, must hava many operatlional
aspacts of a business L{F it is to operate efficlently and
survival,
¥ The Attorney Gensral’s office will contend that case

law already establishes that the private trust Tules apply te
corporations For charivable purposes. 1 dlqngrpe, the

cases citeﬁ For this provesltion will oot stand close
examination. Lynch v. John M. ?aﬁ*iEL‘ Toundation, 9 Cal,

App. 3d 293, g8 Tal. ®ptr. Ba [1970), is authorvity only for
the prudent man rule of Seckicon 2261; morecver, the same
raault could have be&& reached under the corporate Fiduciary
rules. There are zome rathew sg:‘uing statements in othew
cases, oub ¥ priev rhay ave dicen.
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Page Six
Universities, hospitais, ste., do their best tn

wyers, bankers, accountanta and the

persitade larga donors, law

boards of direccors because 'h@;
,.“

VA

ike to serve on Lh?if
derive substantial ben i%ﬁ Erom such service. TH? private
trustee rules would probidllt rthess insvitutions from enterving
into any subsequent Lkanaaguhﬁns with these ladividuals or
their firms without advanca Eermi sicn of the Attorney
General's office. This would niﬂravragL charitable ramaindar
gifts by dnncr-direﬁraru, proviaion ﬁ$ services at minimum
rates by law and avumuz.lﬂg Fiemsg and ﬁlﬂviﬂiﬁﬁ of banking
services--such as faverable “community service" tynas of
loans by banks and other financial ._$tltutiaﬁs. To require
pricr Attorney Deneral approval of any such transaction--
despite approval of ua diaintercated na*aritv of the beard
after full disclosure--wpuld meraly create a largs new
bureaucracy. The inevitable tendensy, in addition to the
addad cost and delay, would be teward the subst itut;mn of
a povernment agenb's judgmanﬁ for rhet of a board of direc-
tara, and a corragpounding weakening of private charitable
enterprises.

T belisve thav che disclosure approachk of the Taw
affards aquudte protacti ton agalnst abus . I cannot think
of an "abuse" which 1 have obaerved which would not have
viglated the pruvisisnM ¥ the Law as proposed,

Tf the nighly arbitrary and restricvive private
trustee rulez are Fo be apnlicd at all, they should he
limirted to organizations which are sinilar to private trusts--
i.e., nonnupE%afing Foundations with 9mall boards of directors.
(This distinction is alraady raﬂﬂgh*Wﬁﬁ it the Internal
Revenue Code as a resulf of the Tax Reform Ackt of 19639).

s that nubmercus Lransactions which
&rivata “ﬂ““ a tioms under the Tax
z1 =i-lgn 95JL.1; would
£ the private

|

dlso, I bell
are permissible evan fo
Reform Act {and, acaort
be prohlbited Pw tha st
trustee rules of the Ci
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Fenneth . ¥liasbe
Septembar 27, 1975

Page Seven

If there ars any significant changes in the appreach
of the Law to filducizey duties. T would like to have an
opportunity to comment ab length on such changes. T faar
that there 13 a natural tendency toward excess zeal in this
area--i.e., sharity is sacrzd and ity spents can never be
holy encugh--which ouat be kept in check to avoid imposing
lmpractical and costly impadiments on charitable organizations.

cc:  Warren J. Abboct, Rag.
Leslie B, Klinger, Ea
Brete R, Dick, faq.
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John H. DeMoully

Executive Secretary

California Law Revision Commission
Stanford Law Schocol

Stanford, California 343G5

Dear Mr. DeMoully:

In response to your lekter of September 22, 1876
regquesting comments on the Law Revision Commission’s tenta-
tive recommendaticns relative o nop-prefit corporation law,
the following comments are of fuoraed.

As a preliminary metter, I have not had an opportunity
to review the tentative draft in detail. However, in accor-
dance with your suggestion that comments on the basic approach
of the tentative draft be made, this lstter ls intended to
serve thabt surpose. *

I am in acsordance with ths aporoach of the Law
Bevision Cormmissglion, and particularly g attempts to
simpiify the law rzlating to non-wrofit corporatiocns and to
formilate the provisions relating to thia bedy of law in
one consecutive zet of code sections. ithough a number of
non-pratit corporations are f k the ¢lients can pay
substantial fees for the legal work invelved, particularly io
the municipal financing area and in connection with the forma-
tion of special corporations in connection with real estate
developments, a number of corporations must be formed by

avery attorney virtually as a public service. Any steps which
make it casier for the lawver to carry out this latter funchion
of public service in a competent manner wlthoub a great expendi-
ture of time ang effort will ke of beneilt te the Bar, 2ince

it will encourage a number of attorneys to engage in rthis
activity who otherwise would not be able to perform such public
service.

o
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John H. DeMoully
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Addltionally,
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forming non-proiit
activities are re=ally

of operating a nen-profis mcrpa

it

sat forhl the
the LOI?;rdalGu; onee
-will be lssued by the
gections relating o
future such corporatio
code gections o utilize

BYOpa
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daan

51

ave

Tha goals you

in ming,
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¥
~d
o,

arsz interestsd in
pubiic servics

&g to the intricacles

and the clLarification
uld aid them in operating
in the future pamphlets
ng the applicable ceode
riticns, gc that in the
rradily available set of
ting tholr operations.

howr

avayr, may be frustratas

te some sxtent by the separaticn of the general provisicns

relating to noo-proflt corpore

atichg

from other provisions equally

important to such corperatione which ave contained in the general

corporabion oods which iz Fart IT of these recommendations.

I wonder 1f it wouldn't be possible to include a code secticn
in Part I which says in =ffect, "The law pertaining to the fol-
lowing topics iz contained | i genaral corporation code”

and then iist the maior 't are contained in Part II,
such as Corporate Name, inatrumentys, Servince of
Process, ste.  Tiis wou unsophisticated members of
the general public who @ ath ing ro operate a non-profit
women's <luab, for exampis, t that thmy should look to
some otber previsicon of the law concerning certain subjecis.

& saur proposed Sscotion 14458
of Part 3 e vvpe of language occurs else-
where] . Lo 1&nr age 2uch as "The provisions of this
divizion apply t& avery onrporation, profit or nonproiit,
stock or nonsgtock, row exiating or hereaafiter formed unless:

(I Tner iz a spevial wrovieton applicable to the
corporation fnconaiaisns wikh gome provision of
thls division, in which case the apecial provisien

pravails.
There iz considerable diffaresnce hetwsen the saying "A qeneral
provision applies unless = lal provizion exisks" and saving

oy

provalls

2

"A genaeral provision

i special provision 1is

" lies

unlﬁﬂa

incongistent with the gensral provision. Inconslstency

in the ayesn of the boeholder, and i% is this tyvpe of language
which laads to litigation i a regquiremsnt that a court deter-
ming whether inconsistency oxists or net. A legislative enact-
mant should be olzar on face amd not invite litigation over
ite meaning.
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P A et Man Muve Cnbtosinag - oh
Mr, Jonn H. DeMoully

Executive Gecreftary

Jalifornla Law Revision Commis
Stanford Law Schosol

Stanford, DA SW3I0H

Dear Mr. DeMoulliy:

I regquested a copy o
proflt corporatioma because of
z vrivate sgchocl and a farmers
nok deeply concerned with inco
I dig¢ beccme aware of soms shs
see the coopsrative assc eiaﬁiﬁ
Code and made more comprenensgi

addressed my concerns.

&s your analy
organizaticr oreates a
souree of controi.
nonprofit organizatlong, oa
more control. 1 do nob 3
uh that Tatbtle at tnils time.
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AiFE & TLBE AR Gal] FRANCINTO, TALWOEMIA A W TELEE 14

Cotober &1, L9768

John H. DeMoully, Esqg.

Execultive Secretary

California Law Reviagion Commissing
Stanford Law School

Stanford, California 24305

Dear Mr. DebMoizlly:

Thanrk you for youy letter of Seotember 22nd. My
apologlies for not having responded sarlier to your reguest
for comments 55y bhe ”:n&ative Recomtendation Relating to

in general, ¥ tike the draft and, while I have not
found time to go through it in detalled analyszis, it does
seem to me that 1€ is 3 submcantlal i{mprovament on the pres-
ent law, I do like the anproach of having a Nonprofi: Cor~
poratlon Law which ig complete in its=lif.

Howesver, I have two small
e

rebiems, one gulte
spacific and the other of more gen 1 oa

splication:

{1} Secrion €772{h) would provide that distribu-
tlon of assets of a charitable corporation be ptrzuant to
a decree in gkucaad;ﬁnw o which the Attorney General 1z
a party."” 2 have had difficuity, under the present law,
in having tne Attorney Gensral actually become a party to
guch & proceeding. [ would, fﬁalmiﬁreg Hreter that the
sentence be chanwed to rafer 4o proceedings "of which the
Attorney General haes been given notize and to which the
Attorney General haa an ctpcrtunity Lo hecome a party."
Furthermorz, 1 am not surs thar parvagraph (o) should aliow

distribution without court ovrder if the Attorney General
walves objacticns. 1 appreclate the desirabiliiy of
having the Attorney fensral as khe supervising agency
charitable trusta and cwrpsrat;gnq. However, I think
lfeslrable te have a courec vrocesding Wl th opportunity
interegted parties to maks ﬁbjectien pefore assets are
actually turned aver B9 another charitaiple crganlzatiorn.

Al el
et O



John

g, DeMoully, Esa. ~ 2.

{2} I was not, in my general raview of the new
law, able to satisfy wyself az Lo exactly how it is Lo
apply to exilsting corporations. For example, the pro-
vislons as to what should be contained in the Articles
are dlfferent from the pragent ones, and many corpo-
rations will not satisfy the new law. I8 there to be
grandfather clause, cor a perled during which each
wiproflt corporatlion must make necessary changes?

X

-

Yery bLruly vours,

reaniriHe
*fﬁfﬁ{;fru;%ﬁ N

Gordon M. Weber

-
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Ootober 1, 1975

John H. DeMoully

Executive Secretary

CALIFORNIA LAN REVISIDN COMRISSION
Stanford Law Schocl

Stanford, CA 3430%

Hear Mr. DeMoully:

[ appreciate the opportanity afforded me by the Commission to
review the Proposed Honprofit Corporvation Law,

Although § recedved 1% so tate 85 to preclude detailed study,
I can state that [ approve of your apevoach in producing a self-contained
set of codes relating oaly to nanprofii corporatigns, This should be a
poon to praciitioners in that the Jecation of the pertinent law and the
interpretation of it will be orsatiy gimpiified.

Coam happy to see that vou have responded to the problem of
the nesd for increzsed ereditor protection in the provizion for @ cause
of action regarding Tmproper distributions. Additionally, the tightening
up of the standard of care reqarding management and directors who manacge
ocr hoid charitable assets, as well-as the dirvectorial ligbility for fmproper
loans 1s a welcome sinht [although perhaps nobt 40 those who would abuse
their positions of trust},

standard of care for directors
may help te bring mors predictabdlity into that area, while the provisions
for Indesni fication of corporate agents and the corporate ability to advance
ardinary business expenses seems to hring the code more in line with prac-
tical reattty.

AT in &Y, 1T ceems tuome to be a fine effort on the part of
all wheo were inyoived,

Yery truly yours,

P
i Tson, J.th
(Awaiting Bar Results)

JOM/ vmr o ;
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SHIPERATE DAVISION

EXHIRIT LIIT
.._c;m!. Review f9i6) 445-0R50

| Ferfilention T d45- 1430
L e i §eapus PR 4452800
N e o [N F o opnted B E . 3 )
Office of the Secretary uf State i P11 Capited Mall % Eicroiilan lleoords VBT 445170
Murch Fong o Sacronents, {aliformis 0N ; Mamne Avatiability {7k 322 13RY
{ i Frndearks fGY 445972
; f Stuternent of Cifioer, D8] 2482020
' Jervice of Peosss B Y S8 Y
; Los Angeles Offlcs {213) 6260104
Septeansr 30, 1376
California Law Revislon Commission
Stanford Law Schocl _
Stanford, Callfornia GAE0N
Attension My, Jonn B, DeMoully, Exscubive Secretary
Dear Mr, DeMoaully:
Thig 1s in repiy to your letzspr of Sepiember 22 reyguesting
the views of thls ofPfice on the tentoiive draft with respect
to nonprofit corporatlons.

No change has cceurred sinae our letv

rhepefore we must paiterste What was

letter. In other words, it seams g1

studies to proceed on tnelr own course 3¢ bthal

wolld rot tend to inhlbit the sxplorssion of 1magin uivL
alternatives from eibtner shuay

With respect to ‘he propesesd Divislon I, we vepaat the views
expressed earilar, namely, that a conslde ﬂac%on of that
subject ls entlrely premabiure ard unwiae. : aticn
should not be given Lo :ucn gubiect until Taw
with respect to nonprofli corporztlons has labely
enacted., Onky at that pmint could nonsideration be glven

to the gueaticn of whether there ure cardain provialons
common bo all corporatlons should e st Torth in a3

geparate divisicon.

w
s}
oa
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BEHIBIT LIV

WALLACE HOWLAND
ATTORNEY AT LAW
1201 CALIFORNIA STREXT

HAN ERANCINCO, CALIFORNIA 4100

14181 TITS.IVAD

Netober 4, 1976,

galtifornia Law Revision Commission,
Stanford Law School,
Stanford, Callf. 94305,

Gentliemen,

Herewith are my commentsz and suggestlons concerning the
commizssion's "Tentative Recommendation relating to NONPROFIT
CORPORATION LAWY,

my :

First, let me say that whlle,experlence in this Field
has been extensive, 1t has been llmited almost entirely to
nonprofit corporations organized Ffor charitable purpoces
(herein referred to as "charltable corporations™, after Govti,
Code § 12582.1)

From 1959 untll 19571, as Asslstant Attorney General of
california, I directed the exercise of the Attorney (eneral’s
supervision of the affalrs of trustees, corporate and indlivid-
ual, holding property for charitable purposes. Thils included
the establishment ¢f the California Reglstry of Charltable
Prusts; the drafting and advocacy of legislation in thils field,
both state and federal; and directing the statewlde work of
the Attorney General's legal atatf in the enforcement of chap-
itable trusts. In 1969 T was the spokesman for the Natlonal
Asgoclation of Attorneys Ceneral before the Congress in the
drafting and advocatlng of the provisions of the Tax Reform
Act of 1960 that relate to private foundations.

T strongly support what your Letter of Transmlttal, July
23, 1976, refers to as "The baslc appreacht of the tentatlve
Araft? and the recommendatlon of the Commiaslon that there ode
adopted”
1) A new and self-contained nonproflt corperation
iaw that 1s ", . .complete in itself and does not regquire refer-
ence over to the buziness corporation law...", and

2} A new Diviston 4 to Title I of the Corporavions
code that would se® forth provisions npplicabice Lo all tipns
af corpovanlon,



s rize Lo the need Yor such an Lodepend-
orperation law are cogently stated in

the Tertative Rezommendation {(hevein cited as TH;. I wouid only
add that the pulnt, well tawen, thal pPﬁU’”iOﬁ“ mntlrwlv Dwnper
when applied to proflt-makine business rperationa ", .ar
inappropriate for aonprofit 'ﬂnnurltionu.,‘“ has no more [orce-
ful gpplicatlon than to the sublect of elf-dealing by dlirectors

of charitable corporations,

e reasons givio
ent body of nnnn?ofih-c

The foilowling conmeptse are seb foerth topleally., Unles:
ntherwlise otated, gectlon and page rePﬂ“eﬁCfs are to the nunbenod
sectlons and zages of the tative Recommendation dated July

- -
20‘. 19??\‘ i

SehGD, Managemen! of Charitable Property.

-

Tmpartant from my slswpoint iz £5540(R), 1t orovides:

"EESHO{h Y, In acquiring, purchasine, investing,
relnvesting, @xo n””ﬁlbk+ neliing and othepmyise
manasling property secedves for charitable purnoses,
2 nennrafit corporavion and Pts dirpectors shall be
subject to the sbhllsations of 3 trustes sct forth
in section 2261 of the Clvil code.”

tates:

?J’i

fommizdion's sommont (PR n,214) .

=3
g
&

-

"Sertlon BRO0 codifios the exlsting: oase law that
the margoement doty of 4 nonprofit cornoration
hatdine charliable assets is that of the nrlvate

! 2
Lriustes, .,

The Commigslonts
served by the deletlon
forth 1n saction 2261

apect would be hetter
tmiting words V.., .00%

That would 1 e 1t to otherwise appllcable law o detormlne
Just what the dutles znd sbllgatiaons of a private trusteos ~re,
I heartily support suech a poslticn, Az Lhe draft now ataods,
taken in contoxrt wlir other M proviciorns Tlosoussed beimw,
T submit that the sporilie rvafor By o 1 2
words of Iimitation Lhar wors ol free dAi-cetons
gorporations [rom grohlbitlons : )
them by present law. UtLJtGDin tnia resuli may bhe, bl Lo o
it 1z undenlable. Fueplanation Poliows,




There I3 literally no dactlion corpovraiticon Jirvcetores coutd
tawe with respect U0 charivable z2agets that 14 not embodied 1in

the worde of %5560 with tis catch-all shrase "otherwise
maraglng property"., And, in a new and comprehensive nonprofli
corporatlon iaw, the only obhligation of s trustee that 45564
would impose upon thewm 1s to ablde the well-known standard of
the prudent man investment ruis,

In present Jaw, the provisions of Clvil “on@ $2261 are
taken in paprl materlia with the othor seatlons of the O1ivil fode
that lay severe shrictures gnd prhh:bit ong upon the conduct
of & trustes, Partinent here lz §2230 which #latly prohibits
a tirustee from taklng part In any transaction conesrning trust
property in which he has an Intereat, prescnt or conbingent,
adverse to his heneficlary., The stated excepticns to this
prohibitlon requlre court gvproval of the contemplated trans-
acticn, thus “quving it from =ny "prudent man" standard for
lts accomplizhment. And So 1+ han bhoen held that 1t 1s unlawid
~per se Cor a trustsce having a oower to aelil trustht property to
parchase it for himself. Nelther good faith nor lack of inJury
to the beneflclary {ef. "Jjust and reasonable" to the corporation)
1z a defense. DIfferding: v, ®allash. 121 oal,.app. 1 {19323
Rest. Truasts &% L7000,

In thls context, the Civll Jode obviously applles the
pradent man standard of 32491 only to situatlons to which
82230 doea nol apply, i.a., where the trustee has no interent

adverses o that of the truzi beneflciaries

1

The question arises: what Pature applicaticn can 01vil

Code §2220 have wapon a self-deaiing director of a nonprofit
icharitable ﬂnrporqflor in his capaeily ao frusteoe of the char-
1Cabkle assets? I submit {5500 would be 2 bLar to any such appiic-

atlon., It woulid be a later and specific enactment dealing wlth
Ehe aame subject matier, 1.o,, "managing nepaperty” drdieated
to charitable purposes, It would be contalned ln a comprehersive
new law, sald to be "compisic In Licell™, poverning nonprollt
corporations and thelv dlroctors, And 14 would have sclectively
chosen and Ltabken Crom 1ts context in the Clvll Code une - and
only one - provialon establiashlng o o a?dgrd for the conduct
of direciors manapging charltavle agseis, He *+1wh the prohlb-
itions of Civil Ccede §2230 o dts sxclusion, S06HEY wonld actuszlly
alfbﬁ1*$= self-dealling with charitabile agngt. under the standard

’

b
of the prudent man,

— In this Important respecl the Teantative Recommendation
would make a major change in substantive law in an express
override of presently applicable case and statute law. To
thls, 1 respectfully but strenusunl: objecth,

Hecommendation: Uelsi :
", . .5=T TGPER 1R sention z;n

ts concluding words.
1
i

i) 1
ivii code,




85371, Tranasctlons lavelving interest dipectors,

The Problem: When applied to a charitable corporation,
disclosure of sell-dealing by o 11?90?0% isa ot the prcfecticn
to the beneficlaries of the corporation's endeavors that it is
in the case of a s8Tock zorporatlion organized for profis,

vomment: Conslstent with the results I have gttributed
to §55%0 are the provislons of §5371. The latter embody the
philosophy of the law of business corporation, More than any
other proviaion of the Tontative Buc wmmcnda*ior, §5371 emnba~
sizes the truth of the Commission's comment {TR P.7):

".eumany of the olo goneral corporation law provisions
that clearly are appllicable Lo forprofit ccrnorutions
are Insppropriate for nenprofii corporations,”

$5371 directly evolves rom o

rmer §$820 of the General

Corporation Law, It relles upon disclosure of aclfedealing

by a corporate director as a2 suiTicTent protection of the
witimate beneflciarles of the corporate business, i,e., the
stockholders, aApplled to a stock corporation, one zan hardliy
quarrel wlth the rationale. Even in the case of a smalli, clogsely
held famlly type of buslness corporation in which the Llfi e s
and directors comprise the entire Z18t of stockheolders, approval

of a self-dealing transacilon can al
those who vote for and approve 1t,
i the gther hand ﬂﬁif-dwali&

corperatlion simply hao
The beneficiaries of
are presently urident*Piab1e.
to corporatlon Lransach
self-dealing is lmpossible; zuori,
of' no avall.

1)
=1

Nigo

L'ﬁ.'.u.- a

ir

f'fect only

nothing

Lhe
Moreover,
losure

£
Wl

the Interen of

i

by 2 dilrentor of a -hap-
FoAdn oommen with Lhe above,

charifable corporation
they are volcelass ag
Lo them of # director's

were not, &S

i 1t would

2} §hav }(Dilij provides that where disclosure 1s made
to the members ol the GRS Lﬁ:, their approval Iin pood falith
and excluglon ol the 1nu?PLob53 iiveatur from votlng 13 il
that 15 requlired., Buft menbors of o chariuvable corporation, by
definitlon, ape notv benelicliaries ¢ 1 Lhe L@rmﬁra,n Aca¢v¢utsd
as are ‘members’ {read: "stookholders") of 4 busine corporation.
This difference 1ln the structure an i thie LGn-taclal iﬂtEFFLtS
in the two types of corporavion 15 both basis and irrsconcilable,

3} In g substantiai number of all nonprofl: caorporat-
lons and 1n & subs Ta“hid‘ proportlen of thoese thet are charlt-
able, the voting membership is synonymous wlth the sorporate
dlrectorshlp, This aspact oF rnorprot'it corvpormtions 1o o

- oo



moent oo

% digeolosure of ‘hlfu
deallng is mauc Lo the board of rather than Lo Lhe

i

members, ft must also be shown that
and reasonabie as Lo the nunpraot

; Mo Tt ¢ d g
Wad,,.approved, .. The ﬂuﬂ”“ﬁ of m

*

El
bhe person atserting the vallidity ol

transaction 1o j1=
-%tian at the time 1
wing 1o upon

s

dituation whare the
corporation are ono
to thoose irndividual:n
qua members unde o

The guestlon arl!ses:
divectors and tho members
and the zame, i3 a self-des
qua dirvectors urder subgent
ChHe easter temt provided In td}f

st
g8 !
e gF
-

~
o~
]
o,
-
i e T

ol TR

[

Parenthetl v . the QLest;:" iz not zeademie. In ef'lecs,
§=li2 provides & , urniless otherwl stated in the hylaws,

the directors are the membera for rxr'po' ew of nonprofli corpe
oration law and ohall exercioe all of Thelr elghts aen power:,

*U

: ko o oiher dircelorn or Lo
members of a charitatle covrporatior as the et of sell dealiny
by a dlirector can be 3huwn anoiher Way.

The inadepiney

O corporablone
Pliahble Trhanasn
aubhorlaed and
3 .:?'rz?*&}. Many of
t rivaie

rnalyels wag made of tl s shan 4,0
rerlateped with the ' ;
T Lo thego (AN
hau Oﬂi che Taggl ;‘.‘;‘~ 2 2“ e _“,a

natrei! th P i bo a
sellf-perpetbu ~;'g H ';. Ir anch caael, 14 otrelches “PﬂAHT*ty
tCJ ,hi . 5 oacd 4 }.& 30
fae ”HE SRR t-‘

The Tentally

i ﬂu}u Wi by : crarttahls
Grrly i :Li 1 ."——;"i‘f:v! st 1,‘“”'“";, : ej;r' i},ﬂ itk the {‘nrp
o £

i _(JfT\JFﬂTIJQFJ .

L ' PR uédica,iaﬂ
em which he uandoubbed.
e SE‘"*“L&*LH@ tfuﬂHdCtLLﬁ

RS “EATAITIon
GE lﬂrphha wilorn serves any
alian o whicd tne alavsle

wos anipa leable.

o - —

a ons-nan charitable
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a alstTrnolion to
non profit corveors

Subsection (o) pDrovides
made o a ddrecror ngaeds opdy
Apaln, we must condlder the many!
are the directaors, i
nases would be Lo 2
trustee upon the appro
imust constdor the o
the reaility of a Tonoemar
lendp vnlvi cabl
as the sole

the ﬂ:mkwﬁ“
{a) iIn such
ts

! we

H
reeior
”DCP VI

In
511 that
thers is P
upon the corporats assols
of' the u&rcorate endeavf
Judge the transacilo

4

man or by whea

nence, wupen Lhe beneficlaries
perve ara nob reguired Lo
sthandamt of the prudent

regsonable as bo the corporatlon.

1t

e Toason A
£

R
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fundamentasl ac Iy ; i
the membeprs are the 8a mg e benofilcelaries of the J”Pﬂ—
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orate achivity. bveon
or dividends durlnpg =
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i
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12w,
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L

il
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A0

catonlog hat apy apaiization te a charlt
Flave any benei’icisl
the Teascn falls,

More of S
grperaticn wt; FEASI T A VOR TR SO FSTRE A
irlpﬁ’nqu in Che corporabts QUuBLs,
so ahowld the 1aele,
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45311, Number of dirooiorn,

I have already referrad o this gectior. U would pernis
a charltable corporatian Lo be soverned hy ) aingle dirscotor
in any case where bthe corporation kg only one LeLng member,
45 norpd in the ﬂ@mmL"hion’s -PMMrrL (T8 p 1%”}, chis s ¢
change From the preaently regqus et min _‘[mu’n aff three {3}

directors

Commert: I have no objecticn to the provislion. Indezed,
I think 1T nlistieally recopnizes thab zltuationc

the subteriuge of “”?wa ment s rescorted to in order to atinln
the present inflexlble minimum,

wt the spotlight souarsly on the application

§4311 does p
irporations of H58%600, 5471 and 5373 discussed
1z

£

h

t

to charltable oc
above, It emphas
in order Lo make
present case law
oratlon 1 subles
private trustee,

oo
L
71
W

g3 the need I feel 1o amemnd Lhese sectlons
t'rective the Commissionts purpess to recopnlze

Giding thot & diprector ol 2 chavitable comm-
to 111 the Clduelary obilgztlons of a

There follow commants on genilio o the Tontative Reooms
mendatlong that are nob directly Inteveelatod,

§525Q . fequired contents ol aprtieles,

The Probier: There 1 puille e Pop ol
a charitabhie corporation bto gsel lorih that o

shy

the Government Code previsions bhat comprise FE4 ENCATE ST
vizlon of Trunteos Fﬁ“ Charitable Purpooes Act fh””“)h, e
miform Act")},

Comment: The fact thsi th
nonprotitc corporation are nay o
haz cauzaed some confusion ang I:
resulbed in fenorance ol Lhe law., The funcile
chviously to ”Pdui“r that articles he expresaly
aheut maJor Timitations Lhe law pubs upon nopnrol
1n general and, In pariiodlar, Lnoose Wi
ltable, TL would oo ve o lp el LT
read:

-k

Tawse ?\vwﬁﬂ.hr
Foin o the O

oyl e
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RFeY
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qﬁvl-wvf t ‘lh
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rpos

tlon 1u ocganised for
nonnrol Lt corporation is
ses il L osubjiecet Lo all
ravior Ldv that relate

fo nonproii fo charliable
nuUrpotes a 7 {bepinning with
goctlon 12560 [as ol DivIsion 3
i Tt e 3 ol The Government [ode g’anb“m Supervision
g aruntess o Jhaplvabis Pu%cosus AU,

zined in the Commlssion?

NeW ﬁivisjﬂﬂ i, ﬂelabing

of corporatlons deserves

Ptﬁnias of PCGFQJTdin“.




The FPreblem: This seotile id ao ipon a charitable
corporatlion autforized o ) rred by alngle direcior
certalin powsrs tow oxerceisoed by Oallfornia courts under the
doctrine of gy pres,. this would he & change lo cubatantive
law for which T Tind no warrant,

comment: Thils 1s, 1r
TentatIve necommendations
that directors of charitabi

aflect, ancther departure of the
rom predent case law to the effect
e corporgtions are subject to the

fiduclary obligatlons of private trustees,

In my Judgment and sxperlence, no private trustee would

proaume to "rezolve in ita

approval suestions of "inde
purpones or heneflclaries”

to hlo care, Under present

the coupris,

[hig] Iudpgment” and wlthout court
Flniteness or uncertalnty as to the
ot the charltable asacts committed
Taw, that Judpmernt 213 reserved to

s L¥)

N 3 W f J— e . L L I e & .

S555t derlves Meom Cormer v, Dode $10206{LY}, found

: - " - .3 F - L. ; - R i3 § 4y .. | Al -
in Part 3 of Sivision 2 corporations for Chariiable op Klooa
mosynary Murgoaes Tooona e rapealer

& prime

wivey wnly some V0O of TSN e
exigting In Californis in
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directors, {(510001{d43), In
Qeman board of

Jpen Lomy,
the 1im!ted power of oy
cafeby ia numbers, 1t
to be sivesn to what o
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“he
(SR ERELE
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1 oaole

i wbably the reasson
B . ritable corporations
HOAR 1S orpunlzed wundor Lhis Part}
Gon neamed of ner less Lhan 9
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Tratitusionszi truasiae,

rpahlem: TrantTer of cparltable guael: Lo an
nat tfuhL@E i i ol b
o

he p resent "ﬁraff 1
it chld permit a nonp

corporation te aveid

1ts present obllpat;ﬂ. ﬁa submit annuai flunztiai reports
to the Atlorney ceneral by the sinple expnd tens of trans-
ferping all lts assecin to an institutional Lpustee exenpt

from such reporting requiremont, (fovit, Code 812580),

Comment: on flvsi reating I thought &nneg dealt only
with the TTancler of chapitebic asgets to an "instituticonal
trustec”" Tor purpuﬁﬁ° of investment, I thiﬂ support sueh

autherity. There readily comes Lo mind Lhe adminiatratilve
efficlency of the bi*bla ﬂmmmaﬂdahla ”ca~muniﬁy foundation”
type of charitable {e.r.. %he San Franclsco
Foundationj. The 183 arganizations are held and

controlled for o8 nnly by banks and other
qualilried Tihﬁngia g ovpn fulloeantral and
ssuiting responsib 1 ather administrative

ne to chasitable bens-
{d) 1mplies Ehat thio

-
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functions (e.gz., 4i
ficlaries) afe reta
is the inf?ﬂu&d pury

T would suppert §05Ga, 17 1t were amended Lo read;
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§6011, sale cr transfer of all or subtsiantially all of
agbets, ete., AND

86012, Notlce to Attorney General reoyuired in certaln canao,

The Problem: The conditicna Ffor plving notlee to the
Attorney Generay. provided in §6012, which relates exclusivel.
te charitable corporations, are too restrictive, Subsections
(b} and (e) should be stated disjunctlvely, not conjunctivrly
as at present, ‘

Conment: As written, §6012 requires Lhat charitable corp-
nratlons Zlve notice te the Attorney demeral only if the trans-
action is both :

b} Por less than falr compertsation and
e} not in the usual and regular donrde of Lle corp-
orationt's activities, :

Tt is submitted that in eliher event the charikable corp
oration should be required Tr plve notlce of the impending trans-
action. Either event would warrant protectlve or preventlve
action with such probability that transfershould not he permived
without scrutiny by the Aticrney General.

Once the horse is ouf of the stable, it Is diflffcult,
expensive, time-consuming and sometimes Inpoasibie to get him
back in. Opdinarily., a chapitable corporatlon would dispose
of substantially all of its assets only 1o contemplation of
dlasoclution.

plstribution of assets upon dissolutlon requires nollce
to the Attorney Qenoral (36773}, This latlen safeguard should
not be thwarted by a dispositlon of assets withoub notice
before dissolutlon, if the circumstances of elther {b) or )
are present, -

Technically, the present text of §00i2 is mls-mstructured.

Subsection {a) limits the notlce regqulremert to charitable
corporations. It thus centrols the application aof the entire
section bv excluding From 1ts operation all other typed of non-
profit corporations, regardless of clrcumagances.

As 1 matter of drafting, the limitation to charitable
corporations should be placed in the opening sentence of $6012
and the present subsection {a} eliminated.

This done, the transactions now llsted in {v) and (¢}
ahould be llsted ag altevnative, and not aanjunctive, conditlons,

-~ 1l -



814601, Statement ldentifying directors, officers, and oftice

.The Problem: Technloal

Comment: J14601{a}{fA) requlrm s a statement of the generail
type ol business activiiy of the rnenprofit corporation.

Applied To & noh profit corporation, the word "business” seems
inapproprigte.

Further, the subsection parenthoetlically llsts as examples
of such (nonprofit 7) "tnsiness" the following: Manufacturers
of airceraft, wholesale ligquor distributors, retaln department
stores. '

Recommendation: Delcte the word "tuslness" and either
delete or revise the examples glven,




§14602, sStatement required of nonprofit corporations.

The Problem: 314602 would require reporting the name
and address ol only one individual holding office in the
corporation, viz: chlefl exescutive officer., At least two
names should be requlred,

Comment: In the past, the Attorney General has been
put to considerable public expense in ldentifying and locating
Individuals responsible for the operatlons of certain types
of nonprofit corporaticns, partlcularly some of those engaged
in the public sollcitatlion of funds for allegedly charitable
purposes,

There are numerous instances where the principal office
of the corpeoration and the residence of 1ts chiefl executive
officer {president, usually} are ldentical. When he moves,
all identiflcation of record 1s lost, This situation will be
aggravated in the future by reason of the operation of §5311
in authorizing, literalily, a "one-man corporaticn',

Recommendatlon: The 5-year perlod between required reports
should be shorteded to three {(3) vears, at least in the case
of nonprofit corporatiuvns orpganized for charitaéble purposes,
Further, the name ana address of the treasarer or other chief
financlal c¢fflicer should be required in addition to that of
the chiefl executive officer.

So ends my comments and suggestions, I hope they will
prove helpful. I have enjoyed thelr preparation and trust
that 1f I can he of Turther assistance to the work of the

Commlsion, you will aszk.
Sincerely yours,

Wallace Howland,

i
[
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I



semarandunm 7683 EXHIRDY LY

JAMES H. FLAMNAGARN, JR.

ATTHANIY
1618 SLOVIE AVENUE, SLITE 12
SLOVIE, AALIFORERIA ST215
12OV 29-DA9y

October 4, 1976

Mr. John H. DeMoully

Exacutive Secretary

California Law Revision Commission
Stanford Law School

Stanford, California 94303

In Re: Non Proifit Corporations
Dear John:

I'm sorry 1 was tardy in replying. I have not
vet had the time to review your tentative draft in detail,
but the basic approach is excellent.

When the new profit corporation law goes into effect,
we will have two corporation laws in effect because the old
one stays in sifect for the parts of it that are incorporated
into the non-profit law. Obviously, the next loglcal step
is the ome you have taksn - to make a new separate non-profit
iaw. Both are very different in purpose, corganization,
and operation and should be provided for entirely separately
with the excepticn of those common mechanical matters thal you
have provided for in the new Division 4,

With thie revision, then these provisions not only
can be unsed more easily and intelligently, but also they
will be more easily amended %o correct future problems
for apecific problems of elther profit or non-profit.

Good job.

Sincerely,

lanagan, Jr.

Al



Memorandum TG6-83
EERIRTY VI

STATE OF CALIFORMIA I EDMUME G, BROWN JR., Guvﬁr:f'_

DEPARTMENT OF REAL ESTATE Vi
714 P Street @;
Sacramento, CA 55814 :

{91le) 445-6112
October 4, 1976

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Stanford Law School

Etanford, California 24305

Dear Mr. DeMoully:

I regret that I have not found the time to do more than
curserily go through the Tentative Recommendation Relating
to Nonprofit Corporaticn Law. On that examination alone,
however, 1 am convinced that the basic approach toward a
cemprehensive nonpreofit corporation law is a good one.

I will do my utmost to furnish vou with more detailed
commente in the near future even though I realize that

that will be aomewhat less advantagecus than if the comments
were submitted prior te October 5.

My apolecgies for not getting to this task before the dead-
line date.

Sincerélyw

b4 ,,,_,’Wg:. ﬁ/,w/

'“ﬁ,,?@f;ﬁelfﬁomaa
xﬂhigf'Legal Officer

-

Wat /pk 7o



woandum T6-AR3

EXHIBIT IVI1I

29 September 1976

Californis Law Revislon Commizsion
Stanford Law School
Sranford, CA 33405

Re: CLRC Nonprofit Corporation Law Recommendation

flanciemen:

Your Mr, DeMoully recently wrote me to advise that my comments on the above
were still welcome cven though the inltial deadiine had passed, The press of
bugsiness had prevented me from wrilting earlier but I have now had a chance to
review your Tentative Recommendation.

I apeak from experince, past and present, on the Boards of two California
noaprofit corporations, une of which I serve as President,

First, you solicit comments on the basic approach of the tentative draft--

a comprehensive nonprofil corperation law, complete in itself, and the addition of
a new Division 4 to Title 1 of the Corporarions Zode, 1 heartlly endorse this
approach, Furthermore, I strongly endorse the four themes listed under "Philoszophv
of New Statute,” an pages 9§ and 10, and am of the opinion that, in general, = good
job has heen done in achileving these goals. :

T have ounly the Following specific objections, baszed on a cursory inspection
2f the proposed leagislarion:

Offfcera: (3Sec, 3369 oL seqy.)

I am aware of ane nonprofit corporaiion which waa advised by counsel Lhat he
present Corpordtions Code forbade fts then practice of having the officers selected
directly by the members and thereafter serving as ex officio directors., The pro=
cedure of having officers selected by the directors and serving at their pleagure
may be suitable for business corporations and large nonprofit corporations, but
many small monprofit corvporations {including both of those on whose Boards I servo)
find the other procedure quite satisfactory, T propnse language to the effect that
'"Nothing in this Division prohibica the bylaws [rom providing that officers are
chasen by the members for specific terms and that officers serve ex officip 2s
directors."

Members: (Record Dara, Sec., 5430 et seq.)

Consideration should be given to allowing the record date to be set in the bylaw-

Voting: {Sac, 5733{h})

The proposed reducticn from seven to three vears is commendable, but I would ure-
further reduction, tn twe or {preferably) one year, {n line with the concern about
excessive separation of oswnership from comtrol stated on p. 37,

Ingpection Rights: {Secs, 65622, 6630)

Giving members the right to inspect records "durfing usual business hours" may
be satisfactory for business corporations or large nonprofit corporations, but amail
nonprofit corporations arz kvpically manned by volunteers who can only work for the
corporation ouilgide of "usual business hours.,” 1 would supgest substituting "ar a
reagonable time af day' For "ugval business hours,”

1 would also sugmest a totzl exempiion for corporations which routinely maks . he
records available is members for inspeciion at wembers’ meelinps, where these are peld
sleven or mote times per yesr,

Directors' Meetings: (Beca, 333 el seq.)

Some consideration should be given ta a provision that members have = righe s
attend meetings of directnrs, unless 'he bylaws provide otherwige f{a kind of "Sunshin-




Law" for nomprofit corporationa},

Fee for Filing Statemeni: fGov,S, Sec, 12210}

1 am strongly opposed to the deletion of the exemption of nongtock/nonprofit
corporationa from this fee, This conflicts with the “shilogophy" (p. 9) that no
change should be made in existing law unless Lhere is a demonstrable need for change,
It ia astated (p, 63) that the ‘same fee that applies to other corporations filing a
statement should apply to monprofit corporations,” But the differential concept is
preserved elsewhcre, and reasonably so (Gov.Cl. Secs, 12202, 122034.7).

In closing, let me say that I hope my comments are of some help; I only regret
I could not have made an exhaustive inapection of the proposed legislation dand given
further suggestions.

david ¢. Cameron
P, 0. Box 24328
Los Angeles, CA 90024
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ATTORME? AT LAW V
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2980 Lake Shore Avenue # 402
Cakland, CA., 94810
( 415 ) 444~0345

Californla Law Revision Sommitssion
Stanford Law School
Stanford, CA. 43206

Ra.: Tenative Recommendation Relatinhg to Nohprofit
Corporation Law [ July 25, 1878 ).

Dear Mr. Defoully:
Az you can see [ have moved my office to Cakland,

Unfortunately the entire month of September had to be spent in
New “York on a combination of businass and personal actlvitles which
arose qulta unexpectedly. Tha net rasult ls that I have not been able
to complete a detalled review of the proposed legislation.

I am very much In favor of a2 comprehensive nonprofit corporation
law which {s complete In itself. Where there are provisions of the law
which are applicable to both profit and nonprofit corporations 1 favor
a compilation of such provisions ls a separats dlvision of the Corporation
Code. The reasons for this preferance s not only the facillty for researcn
and armalysls, but the improved quatity of advice which might be rendered
where one is not faced with the procedural task of refaring to several
volumes of saveral codes ih order (0 ascertain the law relating to a particutar
problem of a client; the ease of research will reduce the cost to the cllent
and asslst in providing & more accurate response o a partlcular sltuation,
a better service at a lowar cost with less possibllity of confusicn and arror,

Most all of my work deals with nonprofit corporations. ‘Your kesping
me advisad of future developments ih the law relating to such entitles would
be vary rmuch appreciatad.

Although a detailed review of the proposad legislation will not be
- rendered timely, 1 shall continue to review the draft and when flnlahed my
conclusions and reasons therefore will be sent to the Commission.
Slncerely,
Serif e consarlZ

Staven J, Malamuth
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B THOM. 8 FRENCH Gctober 4, 1976

Mr. John H. DeMoully,

Executive Secretary

California Law Revision Commigsion
Stanford Law School

Stanford, california 94305

Dear Mr. DeMoully:

We very much appreciate the opportunity to review the
Commission's Tentative Recommendation Relating to Nonprofit
Corporation Law. It ig our impression that the Commission
has done a superb job.

We are particularly interested in the subject hecause
we are counsel to the California Medical Assoclation. While
CMA itself is unincorporated, numerocus component sociebies
are incorporated. Additionally, organized medicine has formed
a multitude of nenprofit corporations to carry out specliic
tasks. We think the basic approach of a comprehensive and
complete nonprofit corporation law deserves support., We think
the Commission‘s draft is excellent.

it is imperative that affected organizations have suffi-
vient time after the effective date of the Act to make necessary
bylaw changes. In many instances, these changes can only be
made at the Annual Meeting of the corporation. For example,
medical sociesties will want o protect themselves against
members who wish to obtain membership lists for commercial
exploitation, by adopting the alternative bylaw provisions
specified in Section 6625,

With respect to Section 5310, which recognizes the Board's
right to delegate the management of the day-to-day coperation
of the corporation to a management Company, youk may encounter
a desire on the part of various legislators that the books
and records of a management company pertaining to the corpora-
tion be open to inspection. We are not suggesting such a
provision, but there has been considerable controversy in this
area, particularly with respect to certain "prepaid health
plans” which were organized as nonproflt corporations. This
gpecific problem has been resolved in the Knox-Keene Act,
dealing with entities of this nature, but these concerns may
how be fslt more generally.



Mr. John H. DeMouwlily
October 4, 197%

-~

Fage <«

-,

We are alsc aktorneys for California Physicians' Service,
doing buainess as "Blue Shield of California." The corporation
was originally organized by the California Medical Asscciation
pursuant to Corporations Code Section 9201. We have higtorically
opposed any tampering with Section %201. However, we think
that your approach, which iz to add a new article and Section
700 o he Business and Professions Code, probably makes more
sense than retaining this provision in the Corporations Code.

We balieve that Blue Shield.will suppost this change.

Sincerely yours,
?{;afﬁ“ ig(djkﬁbﬁd/td ’

David E. Willett

DEW/yb .-

cc: Mr. Willis w. Babb
.4 Mr, Michael Ganahl
Howard Hassard, Esg.
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EXHEBIT 1K1 ARTHUR W, 380N
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s

10BE MAREBRT SPNE
HAN FTLANY gf Ca 3403
»igh alidfenno

Qotober &, 1976

Californta Law fevizion Commission
tanford Law School
Stanford, CA 94305

Att: John H. OeMouliy, Executive Secretary
Dear Sir:

{ apciogize for sending in thls reply at the last minute.
Unly through sheer force of will was | able, during the last few days, io
devote sufficlent time te complets the review reguested.

P can find no areas of the proposed new Non-profit Corporatioa
lode with which | disagree. | especialiy wish to suppor: the general
recogniilon whlich the Code would give to directors of charlzable
corporations being volunizers. The limited nature of thelr responslhllie
Is weil reflected in the proposed revision. Alsn, the libaralized
provisions permittlng action by the corporatlon by consent of the
Qirectars, the obialning of such consents and the number reguired should
make fthe management of charitable corporations' affairs considerably more
conveniant,

'F iz would be appropriste, may | suggest that the Conmisston,
in tts flnal report to the Legislature, alse make recommendat!ons for
standardized forms of articles of !neorporation and by-laws for non-prafic
corporations? | should imagine that 'f such were easiiy Incorporatsd ingo
o Appendlix of the fode the Secretary of State wouid find proposed artlcles
acceptabiz 'n many more !nstancas.

! hope that this is of some value. 1f vou would tlke to have
the draft lode returned tz you, please 'nform me; otherwise, | shall pises
them in my llbrary for fuiture reference. Thank you For providing me thils
opperiunfty,

' ¥ o
ﬁc#d%??ry: ;i
£ 4L
R ‘
;<gt- "
Arthiur Y. Simon
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