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First Supplement to Memorandum 76-72
Subject: Study 39.240 - Enforcement of Judgments (Third Party Claims)

We have received z memorandum from Professor Riesenfeld, the Com-
mission's consultant on creditors' remedies, that deals with the staff
draft of the third party clalms procedures. The draft sections are at-
tached to Memorandum 76-72 as Exhibit I. Professor Riesenfeld's memo-
randum 1s attached hereto as Exhibit 1. This supplementary memorandum
proposes to revise several sections set forth in Exhibit I to Memorandum

76~72 in response to Professor Rieseﬁfeldfs memorandum.

§ 706.010 (c). Definition of "third person"

Professor Riesenfeld comments that subdivision {(c) which defines

"third person" is "somewhat meaningless." {Exhibit 1, p. 2.) The
reason 1t is included is to emphasize the change from existing law which
provides separate procedures for secured parties and other third per-

sons, The definition could be omitted without serious'consequence.

§ 706,110, Manner of making third party claim

Professor Riesenfeld states that this sectlon 1s too. broad and
should be limiteq to third party claims asserting sﬁperigr‘interests.
{Exhibit 1, p. 2.) The staff agrees and would revise the first portion
of Section 706.110 as follows:

706.110. A third person may claim em a superior interest in
any personal property that has been levied upon under a writ of
executlon by serving upon the levying officer a verified written
claim, together with a copy thereof, which contains all of the
foliowing: :

-

Comment. Section 706.110 1s based on part of the first para-
graph of former Section 68% and the first sentence of subdivision
(2) of former Section 689b. Section 706.110 permits any person
claiming am a superior ianterest in the personal property levied
upon to use the procedure provided by this chapter. Under former
Section 689, the clalmant had to show title and right to posses-
sion. See Palwmquist v, Palwmquist, 228 Cal. App.2d 789, 39 Cal.
Rptr. 871 (1964) (attaching creditor could not use third party
claim procedurz). Under Section 706.110, any interest that is
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superior to that of the judgment creditor may be claimed, including
title, right to possession, a security interest under a security
agreement, and a judicial or statutory lien.

§ 706.120. Demand to judgment creditor for undertaking oxr deposit
Professor Rlesenfeld states that Sectlion 706.120(a){2) should be

conslstent with Section 706.110(b). To accomplish thils, we propose to

revise both provisions:

706.110. . . .

{b) A statement of the reasonable value of the interest
claimed e which , in the case of a security interest, & state-
ment of is the total amount due to the secured party under the
security agreement with interest to date of tender.

. 706.120. (a) . . . .

(2} A demand fof either the smeunt of the that the judgment
creditor elect either (i) to pay the reasonable value of the
interest eimimed stated in the claim plus interest due to the date
of tender or (ii) to pive an undertaking as provided in Section
706.170.

§§ 706.130(b), 706.160, 706,290, 706.410, 706.440
' Professor Riesenfeld proposes several technical changes in these
sections relating to release of levy and custody in which the staff

concurs. (Exhibit 1, pp. 4 and 5.}

Determination and payment of amounts not vet due to a secured party

Professor Riesenfeld also recommends that the procedure permit the
determination of the total outstanding indebtedness secured by the
property, and that the judgment creditor be afforded the right to pay
off the entire interest, subject to any prepayment penaltles. (Exhibit
1, p. 4-)

The staff agrees that it would be useful for the claim to state the
amount not'yet due but to become due, if for no other reason than that
the execution purchaser should be able to know what he 1s buying.

Providing‘fhe judgment creditor with the right to compel the

secured party to accept payment for his entire interest appears more
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complicated. We could provide that the judgment creditor could pay off
the entire amount 1f the security agreement provides for prepayment.

The judguwent creditor would have to pay any prepayment penalties. But,
in the absence of a stipulation (vwhich the statute need not provide for)
or a right to prepayment in the securlty agreement, it appears somewhat
unfair to the secured party to set up a statutory procedure for dis-
counting the obligation and foreing him to accept such amount. What
discount rate would be used? Does the Commission wish to pursue this

possibilicy?

Third party claims in examination proceedings

Professor Riesenfeld recommends that the third party claims pro-
cedure be extended to cover the situtation where a third party claims
superior rights in an examination proceeding. (Exhibit 1, pp. 2-3.)

As presently drafted, Section 705.160 provides that, 1f the third

person denies the debt or claims an interest in property adverse to the
judgment debtor, the court may not determine the respective interests in
the property in order to achleve an early resolution of the dispute.
Instead, it is contemplated that, if the judgment creditor wishes to
pursue the matter, he will bring a creditors's suit against the third
person. As Professor Riesenfeld notes, several states permit the court
to determine the respective interests in the property in the supple-
mentary proceedings-~even as to real property in some jurisdictions.

The staff agrees that this would be a beneficial change. If the Commis-
sion approves, we will draft a provision that requires a third person
who claims superlor rights in examination procedings to make the sort of

specific third party claim prescribed by Section 706.110.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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. Comment on;Memorandum 76-72 . =

o ke ic . i (Third=Party Claims)

by S RN
Stefan A. Riesenfeld ' o
Consaltant
“Thé Third+Party claim procedure- :h‘s eurreutly part of ' California Law
is in need of revisfon because the language of the controuhrgr provi-

“ sions as well as their tules are in part: obbolete tu view of the adop-
.‘"tion of the U.C.C.’ which ccrnsolj.daten all eonsensual’ am_:nr.tty interests
in personal property and spetifically -'pmi'd_eé for the involtmeary

traneferability of the debtor’s rights in collateral by attatchment,

. garnishment ‘or' other judicial process under Cali U.C.C. 9-311, subject
" to default provisions in t:he security agreement.: Under the U.C.C.

purchasers at execution sales are not buyers in the o‘rdinary course of
bus:l.ness, Cal, tf.ﬁ.c. §1-201(9) and- not: protected. by Cal. v.C.C. §9-307,

Although the third-party claims sections, ¢.C.P. §5689 and 689b,
relate to leviea under & writ of execution, they are- applicable to
lévies of attaclments under aperat:l:hs or smpended Hew stautes ‘Bee
C.C.P, §549 and suspended 56488, 090, -488.020c¢: g ‘Becsuae of thieir check-
ered histpry, §$5689 and 6891: ate. suhject to curious gaps,, uungcessary
burdens and doubts. as to thelr effects. .

I‘l‘ - Lo ., A
' Scope: Need for Expansfon’ -

At ‘pfesent C.C.P. §689 applies to "claims: of .title and - right of
'possession” and §689b to' "claims of conﬂit:l.onal sel.‘!.ers -and ‘chattel
" Hortgeges.” . AL S SRR
" . Claimants of prior:lty under statutory nnns or liens by judicial
‘1 irocess cannot nvoke the procedurés under §689, Palmquist v. Palmguise,
* 328 C.£.24 789,739 Cal. Rptr. 871 (1964). -This of course does:not mean
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that they have not other rgmedigs such as injunctions.. d'-etl:laratﬁry :
judgment proceedings, trover,'_s_;tc. fven C.C.P. §689 does not require )
resort to it by claimants protected thereby but permits reliance on
other remedies, Retailers Cred:l.t Ass Ass'n of Sacramento ¥ Suge_rior Court

_of Glenn ountz, 19 C. A.2d #5? 65 P 24 937 (1937), Connercial Credit
Pltm, Inc. 276 €.A.2d Supp. 831, 80 Cal, Rptr. 534 (Buper. Ct. Almda

A?P' mp) -.. R ..i"'-':,v

A) 1 agree with the’ staff that” the conselidat:lon of Sections 589 and
_ 689b, as well as their extension to statutory and judicial liens is
: "5-“*dei:l.rablé. T g’ B aitisfied,: however;: with iume of the: proposed

J T ; .

1-W SETE g e ey AT AT s ety : ‘
WERT Y i g Heparty claiﬁ proeedure shodld be available to @ party.who
ERRRE Y PY T ) Buperiot” fights in the' pbtsond propérty ‘levied upon, such supe-
“ior’ t:l.shti‘ ineluding’ superiok rigﬁts to. poseeBaion’ of to. the aale and
' gatisfaction’ Erem the procesds of the' propeity. §706.110" ("eny 1nterest
“wlfyg. the personal propetty lewled ﬁ?on"‘sheﬂs too" ‘broad); §706. Olﬂ{c)
- seeu"‘tb be somewhat’ ‘neaninglhn S
1 would say b §706:1101- ~*- ¢ ir oo R )
o e "A person nay claim & superior: 1nt:=erest ;h,: my parmal prop-
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.

erty.’' R
" 1 would. define’ superiur interest"as "iﬁc‘ludin'g title mﬁ* other right

to’ pmﬂsﬂm, séeﬁritar intetest’ ubder ‘'a ‘security &mmnt and liens by
7 Yudieihl 'p’roceédings ot aﬁplicable proviston of law." :

1‘:1" '}-"I LA

B) I would recommend considerarion of ti'ie qﬁeation vhiother' the avail-
ability of the third party claia procednre should be e:n:endaﬁ to supple-
mentary ptoceedings. §705, 160 (Memorandum 76-72) does not ‘envisage ’
claims by third p!n:tiés at!:er ‘than perspns indebeed to or holding prop-
"erty of the FJudgment! ‘debtor. Preﬂent 1aw does tmft pernit: third party
" eletms undet’ 689 o' 689!:’ in suppleméntary i:meeadings because of con-
© stitutional deubta. 81nce the. procedure has been upheld as. constitu~
t{onid] 17 case’ OF ‘@ 1evy;'see Raudy" LW ual Collestivn Co. v. Higglus,
whiieil g5 C.AIZ8ik83, 203 B.ZE745 (1930); ‘there'are"io ressons vhy aiumllar
" atéps shodld not Yé permitted 1f'a third party choodes to claim superior
rights in supplementary proceedings. 1f the supplementary proceedings

.




- _implement a. postrjudgmeet levy, 55689 and '689b are applicable by their
very terms. Why aghould the same procedure not be applieable if the
judicial 1lien is obtained by supplementary proceedings? A number of
jurisdietions now permit such proceedings, see: Riesenfeld, Creditors
Remedies and Debtors' Protection (2d ed, 19?5) Pe 277 #tn. 9 and Note I,
p. 289 (¥lorida, Indiana, Haryland Hichigan, New York, Oklahoma, Wash~

uington) :

I

Rights aud-Duties of Subqrdinate Creditor
1f the interést ¢laimed 1s ownership of the personal property
levied upon or a right to possessian under a lease. .or bailment, the
creditor has no right to sell the property in defiance of such interest.
If the property is leased to the thir& perty elaiueut but nat yet de-
livered the judgment debtor s rights as 1essor (which mey be chattel
paper if the property was iuventory) should be subject to an executiOn

sale. . .

If the claimed interest is a lien or eecurity interest, the deter-
mination of the amount of the debt so secured will become material
Under, the, ferms of C.C.P. §689b the claim must state "the sune due or to
accrue, above set-offs with interest to date of tender“ and . upon ‘payment
of that amount (and oaly upun the payment of that emount} the property
will be sold free of all 1iens and claims of the third perty claimant,
§689b(8). In other words, the creditor must pay the whole amount of the
debt whether due or not. This goes beyond the redemption riggte of
lienors under CC §2904. which .accrue only upon maturity of the secured
. debt. Moreover, it may be inconsistent with U.C.C. §9-311 and therefore
.repealed by implieption. . ‘ ' \

The staff proposes that the levying creditor 19 only bound to pay
what is. due at the time of the making of the claim._ While this may be

Haaf o

the vhole debt if the agreement contains an acceleration elanee, diffi-

does not conptitute a default under the 3overning agreement.' I agree
with the: propoaal thet the 1evying creditor ahould no longer be under a

diity to pay what is not due but that etill leeves two further issaes‘
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“(a) Should the creditor have a'¥ight to a detérinfnation in summary
pr&ceedings of the total outﬁtanding 1ndebtedneas -gecured by thé prop-

i e‘rty? e e et e e e

(b)-Should he have thie right to pay it off 1 totod, ‘dlijéct to pre-

}'payment eharges, 1f validly stipulated or ﬂiscuunted to the present in

¢hé" aﬁsence of a govérning agreemerit? - Rt

1) In my opinion the third party claim procedure, whether 1n1tiated by
the third party (5706 110) or by the levying credicor (§706.310), should
also detarmine the. total amount. sg:uxed since she exaeution purchaser
has.a legiaimate 1nterest in auch detexminatinn.3 The reasonable value

~-of the interest. (equity} 80ld depends on the valne of the remaining
third.party jnterest. {In wy opinion 5766 lED(a)(!J s not, properly

drafted and should trsck with 5?06 110 b.)

D1 would ‘even answer 1ssue (b} in the" affirnative. .
There are -other points which are bothefsune 1f the praperty
secures a debt which. 19 partly due and partly not due,luhat ate’ ‘the

1 rdlative priorities after subrogatian? 5706.140(b) ie not clear on that

1dsus, Uﬁﬂer former law this problenm ald ‘not exist.. ‘Moreover the

-levying creditbr should Be entitled to pay off the’ debt -and be subro-

" gated to the portion of the debt paid and to the security if. the value
"7 of the collateral exceeds the totalAdebt. §706.140(b) 18 either too

“broad or misléadtng. CF: Pottet' v, §g;gL 163 C.A:24 870 (Super. ct.

Appl D' 1958) -' 7““ PR -. T L
III I
" Effect of Non=C

§706.130(b), $706. 1&0 and §706.290 deal with,telease and relevy.
‘The current statutea use - vsrying language. §689. par, 3 speaks of

. —YH:"relaase the property and the 13??:" §689- par. 8 speaks of ‘reldase of

"the property ot ‘the levy" and. prdvidas for "retake or levy,” 1if the

‘ceditor ul¢fmatély prevails. §689b(4) refers omly to "releade;of the

* " propefty" aid 6895(10). envisages' “retaking” of the property under an
" extant wrlt or a“new writ.' ‘The &iffétencé'fn‘lansuaga betwesn' §689 and

'§6895 1s due to’the” amendment in 1957 which extenﬂed the - :hird-party

NS
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claims procedure of §689 to levy on intangible property and apparently
also meant to overrule the suggestion in a prior case to the effect that
the release of the property taken still left it subject to an equitable
lien effective against the debtor's trustee in bankruptcy.

I recommend (a) that §706.130(a) should use the words "release the
levy and the custody of the property where it is not held under another
levy,” (b) that §706.160 should speak of "release of the custody of the
property” and {(c) that §706.290 should remain restricted to re-~levying
instead of re-~taking (as proposed). (d) I recommend, however, that a
new writ should always be required, i1f the return day has expired,
provided we keep the present system that after return day a writ is
functus officio. The present system of §$68%9 and 689> create an unnec-

essary exception.
§§706.410 and 706.440 should be changed to conform to the sugges-

tions relating to §§706.130(b) and 706.190.



