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Subject; Study TT.ééO : Noﬁpfofit Corporations (Crimes and Penalties}

Chapter 22 (Sections 22C0-2260) of the new General Corporation law cnllects
in ene place the provisions relating to crimes and penalties impnsed upon corpori-
tions and thelr officers, directors, and agents; these provisions ure presently
scattered throughout the General Corporation Lew. With a single exception, these
sections have been carried over virtuzlly verbatim to the new law. These sections
are now applicable to nonprefit corporations by virtue of Section 9002 as no speci-
£ic provisiens for such crimes or penaliles are contained in the existing General
Nonprofit Corporation Law.

The stalf draft concerning crimes and penalties does not fellow the pattern
of the new General Corporatlon Law with respect te the sectlons imposing penzl-
ties {Sectinns 2200-2204 of the new General Corporation Izw). In the staff draft,
the penalty sections (a5 distinguished from the crimes sections) have been placed
in the chapters in whicn the underlying duties are found: Sections 6513 and
6514 (uttached to this memorandum) and 14610, 14871, 14872, and 148684 (in redrafted
Division 4). The staff believes that the penzlty provisicns should be in close
proximity to ihe substzntive sections lmposing obligations end to the sections
containing relevant damage and enforcement provisions. This placement corresponds
cenerally to the location of such sections in the existing General Corperation Law.

An obvieus dlscdvantage of ithis chunge is the resulting dissimilarity be-
tween the arrangement of provisions of the code relating to business and nonproflt
corporations. However, this comsiderzilon 1s outweighed by the greater clarity
and eese of use irherent in maintzining 4 close proximity among the sections ese

tablishing « duty, setting forth liability for damages, providing enforcement
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procedures, ansd imposing penalties tor noaperformance. IF tae Commission
disagrees with this recormendstion, these sections may be insertec in Chapter
22 of the new General Monprofit Corporation Law as Sectlons 7200-72Ck.

T.e attached drzft does continue the polizy nf the nmew Genersl Corpora---
tion Iaw in collecting tegether all of the sections imposing criminal sanc=
tinns although these provisions are also found in varigus parts of existing
Division i of the code. These sections have been assembled as Chapter 10
of Division 4 (Provisions 4pplicable to Jorporations Generally). There are
two reasons for this arrangement:

(1) The crime sections velate less often than the penalty provisions
tn the violation of specific substantive sections, thus making it difficult te
place 8 crime section in close proximity to the sectien or sections impesing
related duties or obligations;

(2) The material in these sections is applicable to 211 corporatimns
and tne inclusion of these sectilonsz in Divisien & would permit repeal of the
comparable sections of the new Jeneral Corporitien Law.

At its April meeting, the Commission directed the staff to review the
sections of the new GQeneral Corvorationr ILaw relating to crimes to determine
wnether these sections are superfluous in light of the contents of the Penal
fode. The staff hws deone this, and 2 discussion of the relationshiy of each
Af these sectinns to the Prnal Code is contained in the following analysis
af individual sections.

In senerald, the staff found thet It was rarely able to conciude that
&1l of the criminal behavior delinested in 4 Corporaticns Code sectlon was
clearly proscribed in one or more Periel Ucde sections. ‘“hile we did find
that Corporations Code crimes were oftern charged in conjunction with Peral
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Code violations, czome such cases specifically distinguishes the cnarges and

upheld cenviction on one wnd rmot the other. 3ee, e.x., People v. Elauy, 140

Cal. Aprp.2d 193 {19%8). The review was made more difficult by the lack of re=
ported cases involving the Corporations Code crimes, which left some uncer-
tainty as to the scope of some of these sections.

In these cfroumstanrces, the staff recommends that the crimes sectlons

be continued as set Torth in tne sttached dreft.

Analysis of Individual Sections

Tenalties

§ 6513. Failure to keep records or submit Ifinancial statements

Section 2200 is = duplicate of existing Section 301%. Section 6513

(attached to this memorandum) continues the substance of these sections; it has

heen rewritten for clarity.

Ko reportec cases have drisen under Section 3015 which would clarify
whether the direction in subdivision {c) that the penalty be paid "ta the
stareholder . . . damaged by the neglect, failure, or refusal"” might be con-
strued to reguire zctus1l darages us = prerequisite to the imposition of the

peralty. The use ol the word 'penalty” and the provision in existing Sectien

3017 [curried forward in Sectior 2202 and dralt Section 6514) that the penalty
action
is "in addition to any . . . for damapges" militdte against such a construc-

tion. See Pourroy v. Gardner, 122 Cal. app. 521, 23 {1932) (distinguishing

a penalty from a "lizbility imposed by law,” with only the latter requiring
actual damzges).
At ites April meetins, the Commisesion raised the question of whether thi

section should provide for prosecution by the District Attorney or Attorrey
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G neral znd payment of the penzlty to the courty o stete. This scoheme I3
used in Seetion 22035 and draft Secction 14571 {penaliy for unautiorized trins-
action of intristate business by foreign covperstiion). Puvlic enforcement

of the foreigu corporation respensibilities is mers cppropriate than utiliza-
tion of such resources under Section £713; tae stetutes recuiring gqualificaa-
tion of foreign corporations ire for ihe tenefit of the general public deallns
with these bodies while the usual beneliciaries of the record-keeping recuire-
ments of Ciapter 1% are only the ilndividual members. The staff therefore
recommends that the penzlty of Sectlon 6513 remsin payaole to injured members
in order to encourage private enforcement of the recordekeeping duties.

Hote. Section 2201 of the new General Corporation law, continuing
existing Section 3016, imposes o maxizum J50C penalty {payable ‘o each zge
srieved shkareholder) on iny corrorate officer with the duty to execute stock
transfers who fails to perform; the peralty is ulso applicsble te directors
or other officers causing such failure. Section 3016 is appliczble to non-

rofit corporations by wvirtue of Section 2002 althougl there are ro reported

i

cases involving nonprofit corperations.

It is the gencral polioy of the existing Genersl Honprofit Cerporation
Izv {(Bections 9402, % .CC-9611) to allew nonprofit corporations virtually come
plete freedom in determining membership rights, incliuding metters relating
to the transfer and i:nsuance ol membership rcertificstes: this plan is continued
in this draft {see Sections 5262, S400-5410). In ligkt of this poliey and
the infreguency of situations in which membershipsg will be investment securi-
ties whose delay in trinsier will cause any injury, the staff hes not includea
in this draft such a section Imposing peniities for the reglect or failure to
trarsfer a membership.

§ L1k, Penalty cumulislive; remissicn of penalty

Jection 0514 {sttoched to this memorandum) is the zame in substunce
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xisting Scection 3017 wiicn has been pluced in Crapter 22 (Zestion

v
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of the new Jereral Corpeordatian ILaw.

£ 14610. Procedure upon failure o Tile statement

Section 1461¢ (in redrafted Division 4} requires the Secretary of
State to mail u roilee ol delinguerncy to any nonprofit corporation whicl: fails
te file the regquired statement identifying its directors, oificers, and the
1ike, and then to certify the name of =uck corporation te the Franchise Tex

Beard upon its failure to File within 60 days of the notice. The Beard then
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$250 penalty on tane corporation.

At it
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Anril meeting, tre Jommission directed tne stafi to discuss
with the office of the Secretary of State the desirability and protable cost
of these provisicns. We raised beotn issues with Bill Holden, who was the
represengtive of the Secretary of Stete on the draiting committee for the new
Gteneral Corporation [aw. He Indicated that the perslty provision had been
creates becalse the commitiee felt tnat the existinz sanction {suspension of
corporation powers) for the Tailure to file was teo drastic. The amount of
the penalty vas selected arbitrarily.

Mr'. Holden 4did not see the cost of running tals penslty systen as ex-
cesgive. Corporate nsres snd characteristics are now in the computer memory
uses by hisz office for the purpose of sending oul statement forrs required by
Section 2301 (annually to both business «nd nonprofit corvorations). Some
cost will be involved in prepering 5 rnew program to comply with new Section
22CL (a meonthly computer scan to determine which corporetions should receive
annual stztemert forms, delinguency nctices, or certification to tae Fran-
chise Tux Beard). He did not know tne smount involwved in this start-up or the

continuing sxpenses of implementing the system, but it cid seem apparent that



littie additionzl cost to the Sscretary of State would result from including

nonprofit corporatiocns in the system.

§ 14871. Penaliy for unauthorized transaction of intrestate business

Section 14871 {in redrafted Division &) is the same in substance as
a Tportion of Secticn 2203 of the new Genersl Corporatiorn Iav and & portion

of foimer Section &40,

§ luiff2. Disability to mainbein zeticon upon intrustate business

Jection 14572 {(in redrafted Division 4) is the same in substence as

Section 2203(c) of the new Genersl Corporation Iaw and former Section BA0I.

§ 1s482L, Service on unguslified corporation tranzacting intrastate business

One aspect ¢f Section 2202 of the rnew enerizl Corporation Iavw presents
a problem. The problerm and the ataff resclution of the problerm is discussed
below.

Tne new General Corporation Law did not resclve one inconsistency
that existed under the prior isw. SHection 2207 of tue new law includes the
following:

Any forelgn corporsticon which transacots Intrastate business &2nd

which does not hold 2 valid certificate from the Secretary of
State . . . , by transscting umsutlorized intrastate business,
shall bte deemed to consent to the jurisdiction of the cecurts of
California in any oivil sotion arieing in this state wherein such
corporation is named = party defendant and shall be deemed to
have designated the Secretary of 3tste =g the zgent upon whom
process directed to the corporation ray be served within tais
state.

The <bove provision is taken from former Corporations Code Section 0403 dut
omits the portion of Section ZhO® which provides that the plaintiff who served
the Secretary of State under the section hzd to wrovide 'a written state-

ment signed bty the party tc the zotlon seeking such service, or by his attorney,

setting forth an address to wilen such process shall pe sent by the Secretary
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of Szate” and regulring thet the Secretoiy of tate send & notice of zeivice
and copy of tne process fo the corporation 3t the address specifiec in the

Written statement. Ve do not krow whetier the cmission of the written-statement

requirement wez irtenticnal or irzdveirisznt, tut there 1s nothing in Section 2203
to indicute what the Secretary cof 8tste dees with the precess served on the
Secretary of State pursuart to Section 2203,

provides in pari:

Sectleon 2114, which also cortimues prior law,

e

g 1

(=} A Tooels 1 has tronsacted intristate
business and hdas fthercalter withdrawn from business in this
state mey be served with process in Zne manner provided in
thils chapter in any action brousht in tkis stzte <rising out
of suck Tusiness, ]

tietner or net it hes ever complied with
the reguirements of inis cnarpter.

The "chapter" referred to ilncludes the requirement that s Toreign corporution
shall obtain 4 certificate of juelification from tle Secretary of State before
engazing in intrastate business in Csliforniz. Service of process "in the
manner provided ir tuls chapter" zdopts the general service provisions relating
to foreign corporaticns which require reasonible dilipence to serve a corporate
cfficer and the obtaining of & court argdex aushorizing service on the Sccretary
af State, sucn court order to indicate the address to whick the Secretary of

end the notice of service and the copy of the process. Bectlons

4]

2tate is to
2203 and 211 overlap irsotfwr as they -elzte to 3 corperstion which dees intra=-
state business in Cwlifornia vithout 2 certificate of gqualificetion. Section
2114 Lms a gap, however, becauss it does not cover the corporation that is still

doing intrastate business ir Califovrnia. T.is gap ilg covered by Seclion 2203.

he staif hnas drafted o ssciion to supersede the quoted portion of

—

o

Jection 2203-=Secticn 14484 whicn is contained in redrafted Division %. The
provision relating to consent to jurisdiction in Tulliforniz has been omitted;

Code of Zivil Procedure Section =10.10 permits C:liforniz courts to exercise



Jurisdicticn "on any basis rot inconsistent with the Ccrsiitution of this state

el

cr of the United Stetes.”

The Judicial Council Jomment to Section 410010

roints ovt the bread tasis of jurlsdiction over forelin corporstions. e Fave
rot reproduces the Comment here, oub it Is sebl out ot psges Y77-4E3 of vest's
Anpotated Ciliforniz Codes. It is muach brogder then merely doins business in
California. The staff hes eliminated the Inconsisiency between Sections 2203
and 2114 by providins in new Section 1M3B4 4 rule that is consistent with Sec-

214 (codifies 28 Secticn 143635 in Division 4). Although there is some

1)

tion

this causes ao 4iffi-

overlap in the coverage of new Sections 1a88L and 143

culty since the service of process rule is the same undcr both sections.



Crimsg

8 L4900 Fracdulent issuvarce

Bxoept for the addition cf "marbersnips"  po "shares," this sectiorn i

in

the same as new Seccion 7251 and exisling, S4etion 130%. Thrare are ro reported
azes invelving prosecution undsr Section 1305,
Penal Code
While 3t 1s possible thnat fSections 182(L){conspiracy to defraud person of

o

proverty), L (theli, Iaciuding the fraudulent appropriaticr of ancther's prop-
erty}, and 503 {erbezrlerert} might in ccmbination cover the range of offansges
contairad in Section 1490, thers ars oo many guestiens without arswars for cer-
tainty. For instance, whern is an sxisting sharenolder's property "appropriated”
by a later unlawful issuve of sharss; did such a sharenclder 'antrust” preperty te
the corporate officer which was ther appropriated {embezzled); does the ach of
"sonsanting” to the invalid issvance of memharshins corstitute false pretenses,
fraudulert represertations, or false reports of "mercartile charactsr'?

Secticr 25541 of the Corporaticrs Code makes criminal the willful use of a
fraudui=snt schenms or willfully fravdulsnt coaduct "in connecticon with the offer,
purchass, or sgle of ary szcurity.” As the Draftsmer’s Commentery indicates,

this language is taken Trom SEC Bule 10b-9 unser ihe Sscuritiszs Zxchanze Aot of

1628, Bxisting 10b-5 nase law gererally vsquires that the plainuiff bte zither a
buvar or seller of securities. 2 A. Bremberg, Securitiez Law: Fraud, Sec, 2.5,

2t 221-223 {1975). This vestricts =he reach of Sectieon 29941, derying it the same

coverage of creditors and existing sharshelders providsd in Beection 1H3Qp,

§ 1honl, Pictiticus or fraudulent subscripsiors

S=otion thDl ig the sams in substance as Sactlon 2252 ard existing Sectien
1209, There are no reported cases invelvirg prosecution urnder Secticn 1309,
Torzery is defined as lthe sicoirg of the rame of ancther or of 8 fiziitious

werson, with intert to defraud and witheoult autherity, con ceriair legal instriments,

.
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includirg & Tceontract for monsy or oiher properiv.”  Pansl Oode & 170, Tha 43if-
faresrce between thizs delinition zrd the ~vime set Yarth in Szetior 1L30Y ig thas

orgery rejuires actual intant to defraud--a zismilicart distirvetion.

§ 15905, Frauvdulers payment or districotion

753 and exi

-

[\

Szction 14902 is the sawe v anbztance as new Section

5]

ting
zetion 1511 except that vheosz sections cover only “stoel corporations.™ Arcu-
ably, this language currerily exemols directors of most ronprofit corporatiens
from the coverags of S2ouicn 15il. There %3 ro reascr, however, why membsrs ar
creditors of nonprofit corvorations sheould riot have the same rrotecticn offeres
by the crimiral peralty imposed upon dirscters as shareholders and creditors of
pusiness corperations. There are no reportad cases involving criminal proses-
To the sxtenl tvhat the forbidder payment or diztribotion cperated tc inijure
a ateock or membership purchaser or subscriber, Sectiorn 25541 of the Corporations
Code would avply to this offense; this would poit bs the case with rezard fo
existing sharsholders, wembers, cr creditors. Any atbzmot fo bring such ao-
ivity witkin such Penal Cede provisions as theft (Section L54) or “raudulent
removal or concsalment cf property {Sectlons 154-155) meets the difficulty that
the acvivity proscribed by those sections is accaaliv that of the corporation

rethzr thap the individusl.

§ 11903, Palse report or statemznt; relusal to kesp book or post nctice

Szction 149073 is tie samz ir sthetance as new Section 2255 and existing

Szction W19, There ars no reported cages irveolving oriminal prosecutions
P z

3

apder S=-iicn 30192 (although g Fandfvl of pre-i9Zs casss under a predecesscr

statute do exist).

Wiern any cof thz acls prohibited by this ssction r2sult in the curchase

=]

of sale of securitisg, Sectior 25541 of the Dorcorations Oode is adequate
2 I
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oroteciicn.

by

wr of Turas or pro

false reports or lavk of pestine or notice results in the Srarca-
perty by a defraudad carty, the orive of theft (Sesetion L84)

or conspiracy Lo defraud a person of properiy (Sectior 182(4)) under the Penal
Ccde iz probably involve I cther instances of aciivity d2scrihed by Section
15903 (such as the use of false reports to exagserate the valus of ths corperation,
ite stock, or its preperty which dees not cause anvone “o zive up property or

ctherwis=s act to hi

§_1hook,

Fratdulsn

5

detrirent}, ro other crimiral statutes are applicable.

Sectior 1490

fion 3020, The rep

charged irn conjunct
The crime desc

Perial CZode Szotion

the

viztim. There

§ 1Lgos.

Exnibition of

t records
is the same in substance as new Section 2255 gnd existing Sec-
orted cases irdicate that offenses under Section 2020 are generally

ion with theft and -onspiracy courts,

ribed in subdivisior (a) cerstiiutes theft or embezzlement under

-
-

48k deperding upon whether the corporation or a third party is

is ro Penal Codz apalogue to subdivision ().

false records to public office

Section 1L90S

is substantially the same as new S=2ciior 22548 and existing Sec-

tien 3021. Reported croszecutions under Sz2ction 3021 have all involved bank officers.
The tehavior described in this saction may constitute forgery (Penal Code

§ 470), periury (Penal Ccde § 118} if evidsrce or testimony vrder omth is involved,

or the recerding of false documeris in a vublic offize (Peral Code § 115). I the
Talse documaris or becks ars utilized in cornsrtion with the sale of zcurities,
Section 25341 of the Cerporaticns Jods will apply. Howevar, thers exists a residue
of activity withir the scope of Secilor 2256 whick is 4ot covered by these Penal
Code and Corporate Securifties Act gecltions.

§ 15906 Unauthori

22 8

Seotion

PIINTe Y

tion 3022,

Taere are ng reported ca

iz fthe seme in gubstance as new 3ection 2257

a3

s2s of prosecutions undsy Seciicn 3022.



To the extent that S=-tian L4908 behavior invelves actually signirg snothar's
nams, the crinme cof [orgery has beer commitied (Peral Coge § 470), Forgery may

also bz involved if the thirs party’s name ig "ias irto a decument which

cortains some other sisratores as an "alleration” of a sirred instrumsnt, Ths

usz ol such a fraudulert docament to cotain properiy from ancther constitutes

a form of theft (Penal Code § 85E) . IF the document invelved is usad to cause

the sale of steock of the torcperation, a viclation of Sectian 25541 of the Cor-

poratiors Code will also kavs oteurred. There premains within the dcopd cof Secw
tior 14906 a1d outsice Lhe coveragze of other criminal z=cltiens 4he anauthorizeg
ase of an individual's rame in a documznt relating to an 2xisting or rot-vet-

by
i

na

o

formed corporation whick dess not lead to urchase cor sale of gecurities

=

cr any other transfer of oroperty,
Ezepectifully submitiead,

ter AL VWhitman
afl Attorrcoy



Memorandum 76-64
EXHIBIT 1

406/178 § 6513
Staff Drafec May 1976

§ 6513, Failure to keep records or submit filnancial statements

6513, (a) A nonprofit corporation 1s subject to penalty as provid-
ed in subdiviation (b) if {t neglecta, fails, or refuses to do any of the
following:

(1) Keep or cause to be kept or maintained the record of members or
books of account required by this division to be kept or maintained.

(2) Prepare or cause to be prepared or submitted the financisal
statements required by this division to be prepared or submitted.

(b) The penalty shall be twenty-five dollars ($25) for each day
that the fallure or refusal continues, beginning 30 days after receipt
of written request that the duty be performed from one entitled to make
the request, up to a maximum of one thousand five hundred dollars
{$1,500).

(c) The penalty shall be paild to the member or members jointly mak-
ing the request for performance of the duty and damapged by the neglect,
fallure, or refusal if suit therefor is commenced within 90 days after
the written request is,made; but the maximum daily penalty because of
failure to comply with any number of separate requests made on any one
day or for the same act shall be two hundred fifty dollars {($250)}.

Comment. Section 6513 1s the same in substance as Section 2200 and

former Section 3015. The language of Section 2200 has been modified to

substitute "members" for "shareholders.”
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Cross~Reference:

Sectlons 6510 (required books and records), 6511 (form of records; where
kept), 6520-6525 (annual report), 6526 (members' right to obtain fiscal
information), and 14903 (false report or statement; refusal to keep book
or post notice).

406/179 § 6514
Staff Draft May 1976

§ 6514, Penalty cumulative; remission of penalty

6514, {a) The penalty prescribed by Section 6513 is in addition to
any remedy by injunction or action for damages or by writ of mandate for
the nonperformance of acts and duties enjoined by law upon the nonprofit
corporation or its directors or officers.

(b} The court in which an action for the penalty 1is brought may re~
duce, remit, or suspend the penalty on such terms and conditions as it
may deem reasonable when 1t 1s made to appear that the neglect, failure,
or refusal was inadvertent or excusable.

Comment. Section 6514 is the same in substance as Section 2202 and

former Section 3017.



