#77,30 4/29/76
Hemorandum 76-47
Subject: Study 77.30 - iJonprofit Corporations (Directors and iianage-
ment)

Attached to this memorandum is the staff draft of the chapter
dealing with the board of directors, committees of the board, corporate
officers, and related matters. Selected provisions of the staff draft,
which generally follows the new business corporation law, are discussed
below,

§ 5310, Control of corporate affaira by board
Existing Section 9500 of the nonprofit corporation law provides

that the affairs of a nonprofit corporation are "conducted" by the board
of directors. Section 5310 makes clear that the management of corporate
affaire and the exercise of corporate powers may be under the direction
of the board. Any ambiguity as to the ability of the board to delegate
the day=to-day operations of the corporation is thus eliminated.

This approach is identical with that of the new businees corpera-
tion law. As the Assembly Select Committee on Revision of the Corpora-
tions Code notes, "Active involvement by the board in day-to~day atfairs
of the corporation does not accord with ;he realities of contemporary
business practices, other than perhaps in a relatively closely held
corporation. The role of the board in this context is the formation of
major management policies rather than direct involvement in day-to-day

management .

% 5311, Number of diractors

The minimum number of directors of a nonprofit corporation is
three, This 15 also the rule for business corporations, except that a
business corporation having only one or two shareholders may limit the
number of directors to one or two, The Commission discusaed the possi-
bility of permitting a small board of directors for the closely~held
nonprofit corporation at the June 1974 meeting. The minutes for that
meeting note that "after extensive discussion of possibly requiring only
one director if the nonprofit corporation has only one member", the
Commission determined that the minimum number in all cases should be
three. The staff has embodied this decision in Section 5311{d}.
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The staff notes that the minimum number of directors provision does
not apply to corporations sole, The staff will propose an appropriate
disposition of the corporation sole provisions after we have completed
the basic work on the general nonprofit corporation law,

Existing law permits a nonprofit corporation to have a variable
board of directors, with a minimum of not less than five and a maximum
not to exceed the minimum by more than three, the precise number to be
set by a bylaw. At the June 1974 meeting the Commission determined to
liberalize the minimum and maximum limits, deciding on a minimum of
three and not providing a maximum, Since that time the new business
corporation law has been enacted, providing a minimum of three and a
maximum of not more than twice the minumum minus one, In the interest
of uniformity, the staff has followed the scheme of the new business

corporation law.

§ 5312, Term of directors
Nonprofit corporations, unlike business corporations, may have

terms of directors rumning longer than one year, as well as staggered
terms. Uniform terms are unnecessary absent a requirement of cumulative
voting. Section 5312 contains a provision new to nonprofit corporation
law that absent a specification of terms of office in the arficles or
bylaws, the term of office is one year.

One feature of Section 5312 that deserves special note 1s the
portion of subdivision (a) that requires a bylaw affecting the term of
office of a director to be adopted by the members. This concept was
adopted by the Commission at the June 1974 meeting, apparently on the
hypothesis that the directors should not be able to perpetuate them-

selves in office without the consent of the members.

§ 5320. Homination of directors
At the March 1976 meeting the Commission tentatively determined

that the members should have a reasonable means of getting persons
nominated for election as director. After giving the matter some
thought, and after searching in vain for a model from another juriadic-
tion, the staff has concluded that it would be futile to attempt to
specify what is a reasonable means, given the variety of types and sizes

of nonprofit corporation. The staff has drafted Section 5320 to provide



an express statutory statement of the "reascnable means” requirement,
and absent such a reasonable provision by the nonprofit corporation, to
permit a single director or 50 members or 10 percent of the voting power
to nominate candidates. This draft is comparable to one tentatively

approved by the Commission at the June 1974 meeting.

3 5321. Election of directors

Existing law permits the bylaws to provide for the manner of choos-
ing directors. Section 5321 continues this authority with the lim-
itations that, absent a provision in the bylaws, directors are to be

elected by the wembers at the annual meeting.

§ 5325. Removal of directors

This section generally continues existing law, which permits the
ariticles or bylaws to provide for removal of directors, and absent such
provision specifies the manner of removal. One gignificant change 1is
noteworthy, however:

Existing law (Section 81l1) permits removal of a director by court
order in cases of fraud and gross abuse of discretion on application of
10 percent of the members. The new business corporation law iiberalizes
this to permit court actlon on application of 10 percent of any class of

members. The staff draft conforms to the new business corporation law.

§ 5326, Filling vacancies
Subdivision (b} of Section 5326, providing that a vacancy caused by

the removal of a director is to be filled by the members rather than the

board, is new to nconprofit corporation law. It is based on a comparable

provision of the new business corporation law, which made the inmova-

tion, according to the initial working papers of the State Bar Commit-

tee, because!
Recent statutory provisions grant shareholders the right to remove
directors without cause on the theory that since the shareholders
are the owners of the corporation they should have complete power
to control management. This concept is the basie for providing
that only the shareholders may fill vacanciles resulting from the
removal of a director without cause unless otherwise provided in
the articles or a by-law adopted by the shareholders.

This is consistent with Section 9502 of the existing nonprofit corpora-

tion law, which provides that vacancies on the board are to be filled by
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the remaining directors where the vacancies are ''caused by death, resig-

nation, or any disability."

§ 5327. Special election of entire board

Section $327 is based on a new provision found in the business
corporation law. It permits a speclal meeting for election of the
entire board of directors where more than half the board is composed of
directors not elected by the members. The purpose of this provision,
according to the report of the Assembly Select Committee on the Revision
of the Corporations Code, i1s "to enable the shareholders to determine
whether vacancies filled by a minority of the authorized number of
directors have been filled satisfactorily to a majority of the share-
holders."

Evidently the reason for requiring an election of the entire board,
rather than just the positions occupied by directors appointed by the
board, 1s to effectuate the cumulative voting provisions. ‘hether this
can be applied to nonprofit corporations, many of which have staggered
terms of directors, will depend on the Commission decision with regard
to the terms of cffice.

The staff draft makes application of Section 5327 optional with the
nonprofit corporation. This continues the present philosophy that
permits the nonprofit corporation to determine the manner of selection
and removal of directors. Thus Section 5327 will apply to nonprofit

corporations absent a contrary scheme in the bylaws.

§ 5331. Call of meetings

This section continues existing law applicable to nonprofit corpo-
rations. It should be noted that the business corporation law has quite
a different scheme for callinpg meetings of directors, which may be done
by the chairman of the beoard, the president, any vice president, the
secretary, or any two directors. The reason given for this broad range
of persons authorized to call meetings is to “Increase the flexibility"

of the call procedure, and to “facilitate operation of the board.”

§ 5332. Uotice of meeting

This provision is the same as the comparable provision of the new
business corporation law. The report of the Assembly Select Committee

on the Revision of the Corporation Code states that:
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The provisions relating to the time within which notice must
be given, if required, and the manner of giving notice change prior
law by shortening the time period for notice and by permitting
telephonic notice. The time periods specified are sufficient to
insure adequate prior notice of a board meeting given contemporary
methods of comwunication.

§ 5337. Meeting by conference telephone

This provision is a2 new one added by the business corporation law.
The report of the Assembly Select Committee on Revision of the Corpora-
tions Code states:
The physical presence of a board member at a meeting is not
required for the conduct of business so long as all participating
members can hear one another. TFor that reason, this subdivision
permits board members to participate in a meeting by use of confer-
ence telephone or similar communications equipment.
When the Commission first considered the possibility of providing for
meetings by conference telephone about two years ago, it noted that a
telephonic meeting is somewhere between a regular meeting and written
consent to action without a meeting. The Commission was concermed +ith
several policy questions, including whether:

(1) Board members participating should be identified and given an
opportunity to participate in debate.

(2) The meeting must be recorded or otherwise memorialized.

(3) The participating directors should know that they are engaging
in a meeting of the board.

Since that time the new business corporation law has been enacted,
with the only limitation being that the board members be able to hear
each other. 1In light of this precedent, the staff has not addressed the

sorts of problems raised by the Commission.

§ 5338. Quorum of directors

Existing law permits nonprofit corporations to set a quorum of
directors at greater or less than a majority, without limitation., The
business corporation law, on the other hand, provides lower limits for a
quorum: not less than 1/3 the authorized number of directors or two,
whichever 1s larger. The staff draft retains the full flexibility of
the existing nonprofit corporation law, and imposes no minimum limits on

the quorum size.



5 5339, Acts of the board

Subdivision (b) of this section is a new provision added by the
business corporation law. The report of the Assembly Select Committee

on Revision of the Corporations Code states:

The second sentence is similar to Cal. T 2212 relating to
action taken at shareholders' meetings. & duly called and noticed
board meeting at which a quorum is initially present should be able
to continue the transaction of business notwithstanding the with-
drawal of a sufficient number of diractors to break a gquorum pro-
vided any action taken is approved by at least a majority of the
required quorum for such a meeting. Thils provision is intended to
reduce the disrupting of board meetings possible under pricr law
which allows a quorum to be broken for the prupose of stopping the
transaction of business regardless of the fact that board members
sufficient to constitute a majority of the quorum remain.

% 5340 et seq.

The provisions for appointment of a provisional director in cases

of deadlock are continued from existing law. Existing law does not
apply, however, to corporations organized under the Bank Act, the Public
Utilities Act, or the Savings and Loan Association Law. The staff has
not vet determined with certainty the extent to which nonprofit corpora-
tions may be organized to operate under those statutes. However, even
if nonprofit corporations may operate under all of them, the staff has
been able to discover no reason to deny to those types of corporations
the right to have a provisional director appointed in case of deadlock.
For this reason, the staff has omitted any limitations on the applica-
tion of Article 4.

Under Section 5241, application for appoilntment of a provisional
director requires 50 members or 10 percent of the membership. This
changes the 1/3 of the membership requirement of existing law, consist~
tent with a decision made by the Commission at the June 1974 meeting.

Section 5242 1s new. It is parallel to a provision that would be
added by the business corporation law clean-up bill.

5§ 5350 et seq. Committees of the board

Both the existing nonprofit corporation law and the old business
corporation law provide rather perfunctory provisions to the effect that
the bylaws may provide for committees of the board. The new business

corporation law provides a more detailed set of provisions. See Section
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311, The report of the Assembly Select Committee on “evision of the
Corporations Code states:

In light of the increased use and importance of board commit~
tees, this section provides a more extensive treatment of commit-
tees by specifying procedures for their creation and defining the
proper scope of board responsibilities which may be delegated to

committees. Other provisions of the new law govern the operation
of board committees. {§% 307 and 309]

Specific corporate actions are enumerated which may not be
delegated to a committee of the board. These limitations are
intended to reserve matters of fundamental importance to the
existence and operation of the corporation for full board consid-
eration, as well as provide appropriate safeguards concerning the
delegation of bhoatrd authority.

The staff draft of the nonprofit corporation provisons follows the
new business corporation law with one major exception. Whereas the new
business corporation committee provisions apply to all business corpora-
tions automatically, the comparable nonprofit corporation committee
provisions will apply to all nonprofit corporations automatically unless
the bylaws provide otherwise. This will give the nonprofit corporation
the opportunity to preclude action by committees, but absent such pre-

clusion will wvalidate theilr creation.

§ 5370. Duty of care of directers

The duty of care of directors of nonprofit corporations may vary.
There is no specific statutory provision governing nonprofit corporation
directors, so Corporations Code Section 820, setting a standard for
business corporations ordinarily will apply. Section 820 provides that,
“Directors and officers shall exercise their powers iIn good faith, and
with a view to the interests of the corporation.' This standard is
subject to case law imposition of a stricter standard where charitable
agssets are involved. The individual trustee of either a charitable
trust or a director of a nonprofit charitable corporatlem 1is a fiduclary

in performing his duties. See Holt v. College of Osteopathic Physiclans

& Surgeons, 61 Cal,2d 750, 40 Cal. Rptr. 244 (1964); St. James Church v.
Superior Court, 135 Cal. App.2d 352, 287 P.2d 387 (1955). See discus-
sion in C.E.B., California lonprofit Corporations § 7.23 (196%).

The new business corporation law adds to former Section 820 the

requirement that in addition to acting in good faith, a director must
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perform his duties "with such care, including reasonable inquiry, as an
ordinarily prudent person in a like position would use under similar
circumstances.” Whetiler this new language adds to, detracts from, or
simply codifies case law under the old standard, the staff has not
researched. Iloreover, the meaning of the new language is uncertain, and
is intended to vary with the circumstances. The report of the Assembly
Select Committee on Revision of the Corporations Code gives a fairly
careful discussion of this provision, which is attached as Exhibit I
{pink)}.

The main question faced by the Commission is whether to adopt the
new business corporation law standard for nonprofit corporations. The
staff in Section 5370 has drafted a provision to preserve the fiduciary
standard in case of charitable property, but to apply the new business
cerporation standard to ordinary nonprofit corporations. The New York
Rot=-for-Profit Corporation Law applies a similar standard to nonprofit
corporations. To the extent that the members of a nonprofit corporation
deserve the sawe sorts of protection against damage to the corporate
assets as the shareholders of a business corporation receive, the two
standards should be the same.

The staff notes, however, that an argument can be made for having a
lesser standard of care for directors of nonprofit corporations. Mr.
fobert Sulliven, in a memorandum sent to the Commission in June 1974,
states that higher standards:

would make it more difficult for such corporations to attract

public spirited citizens to theilr governing boards. After all, in

most cases, these corporations do not have much money. Sometimes
they have permanent staffs which are frequently not subject to the
same supervision and control as are the staffs In a profit making
corporation. It would be interesting to find out 1if any case
against directors of non-profit corporations has been lost because
they were able to hide behind something analagous toc the business

Judgment rule articulated by the California courts in Finley v.
Garrett.

& 5373. Loans to directors and officers

Section 823 of the old business corporation law permits corpora-
tions to wake loans to officers or directors only on approval of two-
thirds of the shareholders. This section is applicable to nonprofit
corporations by virtue of Section 9002.
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The modern trend of nonmprofit porporation law appears to be to
prouniblt all loans to officers and directors of a nonprofit corporation.
See, e.g., N.Y., N-PCL § 716; ALI-ABA 'Model N-PCA § 27. HMr. Robert
Sullivan has addressed this peint in a memorandum sent to the Commission
about twoc yeatrs ago:

I believe this is entirely too harsh and in some cases setrves
no purpose., In certaln cases, non-profit corporations, such as
private foundations, are founded and managed by one person. Aside
from tax problems that may be invelved, I see no compelling reason
why such a person should not be able to borrow from the corpora-
tions since he would be able to provide the consent of all members
and all directors to the action. Assuming in other cases there may
be more than one person involved in the corporation or as members,
I see no reason why loans can not be asade, assuming some requisite
consent of the members and directors 1s obtained.

The staff belleves that the new business corpeoration law provides a
standard that 1is adequate for nonprofit corporations. The new law,
Section 315, precludes loans to officers or directors unless (1) ap-
proved by a majority of the members (excluding the interested officer or
director), (ii) made pursuant to an employee bemefit plan approved by
the members, or (iii) made in the form of an advance for travel or other
reimbursable expenses. The staff believes that these are reasonable
restrictions to impose on nonprofit corporations, which may well have
the same need to make loans that business corporations have. In the
case of charitable corporations, where the concept of precluding loans
is more attractive, the staff believes that adequate protection is
provided by the high standard of care imposed on directors and by over-

sight by the Attormey General.

35 5380-5389. Indemnification of corporate agents

The new business corporation law substantially revises the indem-
nification provisions of the Corporations Code. The scheme of the new
law is discussed in the report of the Assembly Select Committee on Revi~
sion of the Corporations Code, the relevant portion of which is excepted
as Exhibit II (yellow}. The staff draft follows closely the new busi-

ness corporation law scheme.

s 5391, Validity of corporate instruments signed by officers

Section 833 of the old business corporation law, which applies to

nonprofit corporations, provides that affixatlion of a corporate seal to
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an instrument is prima facle evidence that the execution of the instru~-
ment was within the authority of the corporate officer signing it. The
new business corporation law replaces this provision wich Section 313,
which provides that any instrument in writing entered into between a
corporation and any other person, when executed by the specified offi-
cers, 1s not invalidated as teo the corporation by any lack of authoritcy
of the signing officers if the other person 1s without actual knowledge
that the signing officers had no authority to execute the other instru-
ment. The purpose of this provision, as stated in the report of the
Assembly Select Committee on Revision of the Corporations Code, "is to
allow third parties to rely upon the assertive authority of various
genlor executive officers of the corporation concerning the execution of
any instrument on behalf of the corporatiomn."”

The staff belleves this revision is a good one, and has followed it
in Section 5391.

Respectfully submitted,

Nathaniel Sterling
Aggistant Executive Secretary
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Memorandum 6=4T

EXHIBIT 1

[Report of the Assembly Select Commiltee on the Revision of the Corporu-
tions Code, pp. A4B-54.]

5, 8309, Director's Standard of Care
SOURCE: ABA 835 (proposed revision). The duties of a
director are specified in subdivision (a) of B300. The
purpose of this section is to establish a’standard Lty
which the performance of a director in the exercise of
his duties shall be judged. It is intended that a person
who performs his duties as a director in accordance with
this standard shall have no liability by reason of being
or having been a director.
(a} fThis subdivision provides & standard of care appli-
cable to directors. Comments to the proposed revision
of Aﬁh 835 indicate that it is the intent of the drafts-
men of this provision, by combining the requirement cf good
faith within the standard of care, to incorporate "the
familiar concept that, these criteria being satisfied,
a director should not be liable for an honest mistake of

48.



business judgment."?

The Committec on Corporate Laows of $he Section of
Corporation, Banking and Business Law of the American
Bar Association arrived at a number of decis:ons in
formulating the standard of care:

(1} The reference to “"ordinarily prudent
person” emphasizes long traditions of +he common
law, in contrast to stardards that might call for
some undefined degrec of expertise, like "ordinarily
prudent business man'; the phrase is not intended
to establish the preservation of assets as a pri-
ority for the corporate director, but, rather, to
recognize the need for innovation as an essential
of protit orientation aud, in short, toc focus on
the basic director attributes of cofunon sense,
practical wisdom and informed judgment.

(2) The phrase "under similar circumstances"
is intended both to recognize that the nature and
extent of oversight will vary, depending upon such
factors as the size, complexity and location of
activities carried on by the particular corporaticon

* and to limit the critical assessment of a director's
pexformance to the time of action or nonaction and
thus prevent the harsher judgments which can invar-
iably be made with the benefit of hindsight...

(3} The phrase "in a2 like position” simply
recognizes that the "care" under consideration is
that which would be used by the "ordinarily prudent
person" if he were director of the particular
corporation.s

While the new law adopted in general the language
of ABA B35, in subdivision (a) of Section 309 of the new
law the words “including reasonable inquiry" were inserted

in the phrase "with such care, including reasonable inguiry,

as an ordipnarily prudent person in a like position would use

under similar circumstances."

This change was made because some members of the State

Bar Committee desired to make explicit what the majority

2. Committee on Corporate Laws, Changes in the Model
Business Corporation Act, 29 Bus. Lawyer 951 (1974).
3. 1d. at 954. 49



of members consideved to be implicit in the ériginal
language, i.e., that reascnablic care under some cir-
-cumstances could include a duty of ingquiry. 1In other
words, a director mry not olosc his eyes to what is
going on akout him iu the conduct of the corporate
business an, if he is put oa notice by the presence of
Buspicious circunituances, he may e required to make
such “reasonable inguiry" as an ordinarily prudent person
in his position would make under similar circumstances.
There was no intention of imposing upon any director
2 duty to make an inquiry regardless of the circumstances,
such as the duty imposed by Section 1! of the United States
Securities Act of 1933 in connection with a public
offering of securities, or to add a separate requirement
of inquiry apart from a director's general duty of rare.
Also, In subdivision (b) of this same section, the
word “reasonably" was deleted in thres Places where it
appeared in the ABA 835 langhiage before the word "believes."
The reason for this deletion was the concern expressed
by some members of the State Bar Committee that the phrase
“reasonably believes" to be competeont or realiable would
impose upon each director the duty in all cases of making
an investigation or inquiry regyarding the competence and
reliability of the employees and advisers of the company.
In lieu of the phrase "reasonably" believes, there was

inserted in this subdivision (b) the language towards the



end: Mafter rosmonalile inguiry when the need therefor

is indicated v the circumstances,”

The phrass "including reascnable inguiry" in sub-
division (a) was irtended to mean precisely the same thing
as the language substituted in subdivision (b}, i.e.,
that the duty of inquiry only arises if the circumstances
indicate the need therefor.

The standard cf care does not include officers.

The Committee on Corporate Laws concluded that:

+..it was not apprepriate in connection
with & revision of Section 3% to deal with
those officers who were not also directors of
the corporation. Although a non-direcctor
officer may have a duty of care similar to
that of a director as set forth in Scocticn
35, his ability to rely on factual informaticn,
reports or statements may, depending upon the
circumstanrces of the particular case, be more
limited than in the cese of a director in viow
cf the greater obligation he may have to be
familiar with the affairs of the corporation.d

Section 300 (also derived from the proposed revision
of ABA B35) provides thst the business and affairs of
the corporations shall be exercised by or under the
direction of the board. 1iIn formulating a proper
standard of care for a director in the performance of
his duties, the Committee on Corporate laws considered
the nature of the duties of a director.

It is generally recognized that the

board of directors may delegatc to arpropriste

officers of the corporation the authcrity tu

eXercise those powers net reguired byriuw tes

be exercised by the board itself. Wwhile auch

a delegation will not serve to relicve the roard
from its responsibilities of oversight. it s

4. 1d. at 953. |
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believed appronriate that the directors not

he held porsonaliy reLpunsille for actions

or omissions of officers, enplayees or avents
of the corporation so Jong as the directors,
complying with the cnunciated standard of care,
hive relied reaaonabﬁy upor such officers,

employees or agents.?
(b}  Under prior law, s dirwctor has the right to
rely in limited situations upon rcextain materials.6
This subdivisicun, due Lo the number and complexity
of the matters considered by directors, enlarges
the right of reliance to 2ncompess d4ll matters for
which the board is responsible and broadens the range
of materials upon which a director may rely. The
statutory right of reliance is not intended to be
exclusive,

The purpose of these provisions were the subject
of comment by the Committee on Corporate Laws. A
director will be entitled to rely:

-..upon factual information, opinions
reports or statements, including financial
statements and cther financial data, ‘n each
case prepared or presented by (a) one or more
officers or employees of the corporation
whom he reasocnably believes to be reliable
and competent in the matters presented, (b
counsel, public accountants or other persons
as to matters which he reascnably believes
to be within such person's vrofessional or
expert competence, or (¢) a board committee
(upon which he does not serve), provided that
he reasonably believes confidence therein is
merited, so long as in any such case he shall
be without knowledge concerning the matter

5. 1d4. at 952,
6. Cal. B829
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in gquestion which would cause such- reliance

to be unwarranted. Inherent in the good

Zuith standard ig the requirement that, in

order o be entitled to rely on such reports,

statoments, opinions and other matiers, the

director must have read, or been present at

the meesting at which is orally presenced,

the report or statement in questiocn and

must not have any pertinent knowledge which

wouldd cause him t9 conclude that he should

not rely therecn.

The provision permitting reliance upon a committee
cf the board is intended to permit relianze upon the
work product of a board committee resultine from a more
detailed investigaiion undertalien oy that committee and
which forms the basis for action by the board.B
Additionally, the provisions contemplate reliance upon
a committee where only a supervisory responsibility is
exercised (e.g. a corporate audit committee with respect
to its role of oversight concerning accounting and audit

9 M
functions).

See the discussion above regarding the changes
made in this subdivision from the language in ABA §35 to
make cr.'stal clear that no duty of inquiry comparable to
that contained in Section 11 of the United States
Securities Act of 1933 was intonded to be imposed upon
directors in judaing the competence and reliability of
the persons on whom they rely, unless there are

circumstances which would cause any reasonable man in a

7. Commuittee on Corporate Laws, supra at 8554,
8. Id. at %55,
9, 14,
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like poasition to maks such an inquiry. Asg Lorg

Halsbury ctaved in dovey v, Curylﬂ:

{c)

"I cannot think that (& can be expected
nf 2 director that he zhould be watching
eithicr the inferipr cfficers of the bank or
varifying the calculations of the auditors
himself. The business of life could not go
on 1f people could not trust those who are
put into a position of trust for the
exXpress purpose of attending to details of
management "

The purpose of thig subdivision is to relieve

& person from any liability by reasen of being or

having been a director of a corporatién, if that person

has exercised his duties in the manner contemplated

by this section,

10.

{19011 a.c, 77,
54.



Memorandum 76«47

FXRIRIT 1Y

[Report ¢f the Acsenbly Select Committces on tie Revision of the
Cornorations Code, rp. 61-63.]

1. B317. Indemniliicat!ns oF Covpornte Agenin,

SOURCA: RBA B3; Del. Bi45; New vork 88921 and 726,

Prior law permiis & corporatez dizector, officer or

employee to be indemnified for his reasonable ecxpenncs

in any derivative action only where such indemnity

1 approved by the court after the case is concluded.ld

In a non~derivative action indemnification for expenses

is permitted if authorized by the board. 1In that cane,

the board must determine that the person seeking indem-

nification was acting in good faith within what he reason-

ably believed to be the scope of his employmént or authority

and for a purpose-which he reasonably believed to ke in

thé best interests of the zorporation or itslshareholders.
The practical effect of these restrictive provisions

is to force an official or employee of the corporation

who is bulng sved as such bo enter iato some settlement

of the action regardless of how confident he and the

corporation may be that the action ig without merit. In

the case of 2 derivative action, this is particularly

true due to the large fees and expenses which may be

incurred by him in defense of the action since indemnifi~

14, cal. 8830
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cation 1s only available at the conclusicn of the action.
This may also be true in non-derivative actions since
expenses (to the extent an advance of expenses pending
determination of the matter is permitted urder prior
law} may only be peid during the course of the litigation
if the board is prepared to make the findings required
before all the facts are known.

There is no provision in prior law for disqualifying
the directors sued from participating in the decision
to reimburse themselves., The extent to which this
conflict of interest is governed by Cal. BB20 is not
entirely clear.

The purpose of the indemnification provisions in
the new law is to provide sufficient flexibility to
afford reasonable protection for directors and officers
while imposing safeguards which adequately protect the
shareholders in the granting of indemnification. 1In
general, this section provides that a corporation may
advance "expenses" incurred by a corporate "agent" in
defending any "proceeding" prior to the final disposition
of such proceeding upon the receipt of an undertaking
that the agent will reimburse the corporation unless

it is ultimately determined that the agent is entitled
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. 1
to indemnification, 3

Indemnification where permitted by this section
may be made upon a determiration that indemnification
‘of the ﬁgent is proper because the agent has met the
specified stanfiard of conduct in the circumstances.
Such a determinatior mey be made in either a derivative
or non-derivative action bw a najority vote of o guorum
of the board (consisting of directors who are not parties
to such proceedingt, by the shareholders {where the shares
owned by the person to be indemnified are not entitled
to a vote thereon) or by the court.

If a corporate agent has been successful on the
merits with respect to any issue, this section expressly

provides that he shall be indemnified against expenses

actually and reasonably incurred by him. ;

15. "Expenses", "agent” and "proceeding" are defined
terms for che purposes of this section. "Expenses"
includes attorneys' fees and any expenses of establishing
a right to indemnification pursuant to this section

where the agent has been successful on the merits in
defense of any proceeding or where the indemnification

is authorized by the court. “Agent" includes any person
wvho is or was a director, officer, employee or other
agent of the corporation, or serving at the request of
the corporation in such capacity for another corporation
or cther enterprise or was serving in such capacity

for a corporation which was a predecessor corporation

of the corporation or other enterprise at the request

of such predecessor corporation. "Proceeding" includes
any threatened, pending or completed action or proceeding,
whether civil, criminal, administrative or investigative.
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045/214 2 5155

§ 5155. Boearxd

5155. "Board' means the board of directors of the nonprofit cor-

poration.

Comment. Section 5155 is the same in substance as Section 155

{General Corporation Law).

045/215 § 5164

§ 5164. Directors

5164, '"Directors’' includes the followinz persons and their succes-
sors!

(a) Persons named in the articles to act in the capacity of initial
directors.

() Persons designated, elected, or appolnted by any other name or
title to act as directors.

Comment. Section 5164 1s the same in substance as Section 164

{(General Corporation Law). It continues former Sectlion 110 which was

applicable to nonprofit corporations through former Section 9002.
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045/216 § 5189

5 5189. Subsidiary

5189, "Subsidiary" of a nonprofit corporation means a business or
nonprofit corporation, of which the unonprofit corporation owns directly
or indirectly through one or more subsidiaries, shares or memberships
entitied to cast more than S0 percent of the votes for directors.

Comment. Section 5139 is comparable to Section 189(a). The term
defined in this section is used in the following provisions:

§ 5372 (loans to officers and directors)
§ 5386 (indemnification of directors or officers)

0457217 § 5265

8 5265, Bylaws relating to directors

5265. Subject to this division, the bylaws may make provisions
for:

(2} The number, time, and manner of choosing and removal from
office, qualifications, terms of office, official designations, powers,
duties, and compensation of the directors and other officers.

(b) The appointment and authority of executive or other committees
of the board.

Comment. BSection 5265 continues former Section 9302 and subdivi~
siona (c) and (d) of former Section 9401, The bylaws may make provi-
slons relating to directors and officers subject to the articles and to
the provisions of this division. See Section .

For provisions relating to the number of directors, see Section

5311.
—Pe



& 5255

For provisions relating to time and manner of choosing and removal
from office, see Sectioms 5320-532i,

For provisions relating to terms of office, see Section 5312,

For provisions relating to official desipnations, see Section 5164.

For provisions relating to the appointment and authority of execu-

tive or other comsittees of the board, see Sections 5350-5355,



404/085 § 5310

CHAPTER 3. DIKECTORS AND 'ANAGEMENT

Article 1., {eneral Provisions "elating to Jirectors

§ 5310, Control of corporate affairs by board

5310, (a) Subject to the provisions of this division and any
limitations in the bylaws relating to action required to be approved by
the members, the activities and affairs of the nonprofit corporation and
all corporate powers shall be exercised by or under the direction of the
board.

(b} The board may delegate the uanagement of the day-to-day opera-
tion of the activities of the nonprofit corporation to a manigement com-
pany or other person provided that the activities and affairs of the
nonprofit corporation shall be managed and all corporate powers shall be
exercised under the ultimate direction of the board.

Comment., Section 5310 is the same in substance as Section 300(a)
(General Corporation Law). It continues the portion of former Section
9500 that provided that the board of directors exercises the powers,

controls the property, and conducts the affairs of a nonprofit corpora-

tion.

4047086 3 531

§ 5311. Number of directors

5311, (a) The bylaws shall set forth the number of directors of
the nonprofit corporation.

{b) The bylaws may provide that the number of directors shall be

b=



§ 5311

not less than a stated minimum nor more than a stated maximum (which in
no case shall be greater than two times the stated winimum minus one),
with the exact nuuber of directors to be fixed, witlin the limits speci-
fied, by the board or the members in the manner provided in the bylaws.
(c) Subject to subdivision (b), a bylaw relating to the number of
directors may be adopted, amended, or repealed only by the members.
(d) dotwithstanding any other provision of this section, the number

or winimum number of directors shall be not less than three.

Comment. Section 5311 is comparable to Section 212{a)(General Cor-
poration Law). See also Section 5265 (bylaws).

Subdivision {(a) continues portions of former Sections 9302 and
9401 (c) that permitted the bylaws to specify the number of directors of
a nonprofit corporation and supersedes the portion of former Section
9300(e) that provided for the nuwmber of directors to be specified in the
articles. The number of directors may be gpecified in the articles
(Section 5251), in which case it may only be changed by an amendment of
the articles,

Subdivision (b) supersedes the portiom of former Section 9300(e)
that permitted a nonprofit corporation to specify a variable number of
directors. Subdivision (t) broadens the permissible limits of wvariation
and liberalizes the specification procedure in the same manner as Sec~
tion 212(a)(General Corporation Law).

Subdivision (c) continues portions of former Sections 9300(e) and
9400(c) which provided for adoption by the members of bylaws relating to
the number of directors. Before any members have been admitted, or
where a nonprofit corporation has no members, the directors may take any
action required of members, Section 5402 (directors as members).

Subdivision {d) continues portions of former Sections 9300{(e) and
9500 that provided for a minimum of three directors of a nonprofit cor-

poration.



404/087 § 5312

% 5312, Term of directors

5312. VUnless the articles or a bylaw adopted by the members pro-
vide otherwise:

{a) The term of office of directors is one year.

{b) Each director, including a director elected to fill a vacancy,
bolds office until the expiration of the term for which elected and
until a successor has been elected and qualified,

(c) A reduction of the authorized number of directors dves not re-
move a director from office prior to the expiration of the term for

which elected.

Comment. The introductoery portion of Section 5312 continues por-
tions of former Sections 9302 and 9401(c) which permitted the articles
or bylaws to regulate the terms of directors. See Section 5265. See
also 56 Ops. Atty. Gen. 317 (1973).

Subdivision (a)} is comparable to Section 301(a)(General Corporatiom
Law).

Subdivision (b} is the same as Section 301(b)(General Corporation
Law).

Subdivision {(c)} is the same in substance as Section 303(b)(General
Corporation Law). It continues a portion of former Section 809 which

was applicable to nonprofit corporations through former Section 9002,



404/088 5 5313

§ 5313. Inditial directors

5313. (a) Persons named in the articles to act in the capacity of
initial directors are subject to all laws of this state relating to
directors.

(b} Hotwithstanding subdivision (a):

{1} The manner of selection of initial directors 1s by naming per-
sons In the articles.

(2) The number of initial directors is the number of persons named
in the articles.

(3) The term of office of initial directors is until the selection
of thelr successors.

Comment. Section 5313 continues portions of former Section 9300(e).
The initial directors perform all the dutles of directors until the
electlon of their successors, including whatever actions are necessary
and proper to perfect the organization of the nomprofit corporationm,
such as adoption and amendment of bylaws and election of directors and

officers. Contrast Section 210 (General Corporation Law) which vests

this authority in the incorporators absent the naming of first directors.

045/218 9 5314

§ 5314. Personal liability of directors

5314, A director of a nonprofit corporation is not personally
liable for the debts, liabilities, or obligations of the nonprofit

corporation.

Comment. Section 5314 contilnues former Section 950%.
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404/089 L 5320

Article 2., Selection and Removal of Directors

§ 5320. Jomination of directors

5320. {(a) The provisions of the section apply unless the bylaws
provide a reasonable means of nominating persons for election as direc-
tor of a nonprofit corporation.

(b} A person may be nominated for election as director by any of
the following:

(1) A director.

(2) ‘lembers holding 10 percent of the votes entitled to be cast for
directors.

(3) Fifty wembers entitled to vote for directors.

(c) Nomination shall be by written petition delivered to the non-
profit corporation not less than 10 days prior to an election of direc-

tors.

Comment. Section 5320 is new.

404/090 3 5321

% 5321, Election of directors

5321. Except as otherwise provided in this division or in the
bylaws, directors of a nonprofit corporation shall be elected by the

members at a meeting of the members,

Comment. Sectlon 5321 supersedes portions of former Sections 9302

and 9401(a), which permitted the bylaws to specify the time and manner
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§ 5322

of chosing directors. It is comparable to 3ection 301{a)(General Cor-
poration law), which provides for election of directors at the annual
meeting of wembers. See also Sectlons 5611 (annual meeting of members
of nonprofit corporation for election of directors) and 5265 (bylaws
relating to directors).

Under this section, the bylaws may specify a procedure for selec-
tion of directors by classes of members, by persons other than members,
or by means other than election at a meeting of mewbers. Compare former
Section 10202 (Corporations for Charitable or ileemosynary Purposes),
which permitted the articles to provide for selection of trustees by
specified associations or corporations, or by their officers, and by
public officials. See also Sections 5610G(_ ), 5633 (consents required to
elect directors), and 5700 (voting rights and manner of voting).

404/091 § 5322

§ 5322. Vacancles of directors

5322, (a) A vacancy on the board of a nonprofit corporation exists
when the authorized position of a director is not then filled by a duly
elected and acting director.

(b) A vacancy may exist regardless whether it is caused by:

(1) The death, resignation, or removal of a director.

(2) A change in the authorized number of directors, whether by the
board or the wembers.

(3) A declaration of vacancy by the board pursuant to Section 5323,

{4} Any other cause.

Comment. Section 5322 is the same in substance as Section 1972

(General Corporation Law). It continues portions of former Section 806
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that were applicable to nonprofit corporations through former Section
3002. Tor provisions relating te resignation of directors, see Section
5324. For provisions relating to removal of directors, see Section
5345. For provisions relating to a change in the authorized number of
directors, see Sections 531i and 5312. For provisions relating to a

declaration of vacancy by the board, see Section 5323.

4044092 % 5323

% 5323. Declaration of vacancy by board

5323, The board may declare vacant the office of a director in
either of the following cases:

(a) The director has been declared of unsound mind by en order of
court.,

(b) The director has been convicted of a felony.

Comment. Section 5323 is the same in substance as Section 302
{General Corporation Law). It continues a portion of former Section

807, which was applicable to nonprofit corporations through former
Section 9002,
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4047093 § 5324

§ 5324. Resignation of directors

3324. (a) A director of a nonprofit corporation may resign by
giving written notice to the board, the chairman of the board, the
president, or the secretary.

(b} Unless the notice specifies a later time for the effectiveness
of the resignation, the resignation is effective upon giving the notice.

{(c) If the resignation is effective at a future time, a successor
may be elected to take office when the resignation becomes effective.

Comment. Sectilon 5324 is the same in substance as Section 305(d)
{General Corporation Law}. It continues portions of former Section 809

which were applicable to nonprofit corporations through former Section
2002,

404/094 ¥ 5325

8 5325. Removal of directors

5325, EExcept to the extent the bylaws proavide for removal of
directors, a director may be removed from office:
(a) Without cause, by vote of members holding a majority of the

votes entitled to be cast for directors.

(b) In case of frauduleat or dishonest acts or gross abuse of au-
thority or discretion with reference to the nonprofit corporation, by
the superior court of the proper county on petition by 10 percent of the

members of any clasc in an action to which the nonprofit corporation is
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§ 5326

made a party. The court may bar from reelection a director so removed

for a period prescribed by the court.

Comment. The introductory portion of Section 5325 continues a por-
tion of former Section 9302 (articles or bylaws may provide manner of
removal of directors).

Subdivision (a) is comparable to a portion of Section 303(a)(Gen-
eral Corporation Law). It continues a portion of former Section 810
that was applicable to nonprofit corporations through former Section
002,

Subdivision (b) is the same in substance as Section 304 {(General
Corporation Law). It continues former Section 811, which was applicable
to nonprofit corporations through former Section 9002, except that only
10 percent of the members of a class, as opposed to 10 percent of the

whole membership, is required.

404/095 § 5326

§ 5326. Filling vacancies

5326. (a) Unless otherwise provided in the bylaws, vacancies on
the board may be filled by a majority of directors then in office,
whether or not less than a quorum, or by a sole remaining director.

(b} Notwithstanding subdivision (a), a vacancy occuring by reason
of the removal of a2 director may be filled only by the members unless
the articles or a bylaw adopted by the members provides that the hoard
may £il1 such a vacancy.

(c) The members may elect a director at any time to fill a vacancy

not filled by the directors.
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Comment. Subdivision (a) of Section 5326 is the same in substance
as the first sentence of Section 305(a)(General Corporation Law). It
continues former Section 9502. See Cavin [emorial Corp. ¥. Requa, 5
Cal. App.3d 345, 85 Cal. Rptr. 107 (1970).

Subdivision (b} is the same in substance as the second sentence of

Section 303(a) (General Corporation Law). It is new to nonprofit coY po-
ration law.

Subdivision (¢} 1s the same in substance as the first sentence of
Section 305(b)(General Corporation Law). It continues a portion of
former Section 809, which was applicable to nonprofit corporations

through former Section 9002,

4041096 $ 5327

§ 5327. Special election of entire board

5327. {(a) Unless the bylaws provide otherwise, if after the fil-
ling of a vacancy by the directors of a nonprofit corporation the direc-
tors then in office who have been elected by the members constitute less
than a majority of the directors then in office, a special election of
members to elect the entire board may be called in the manner provided
in this section. The term of office of a director not elected by the
members at the special election shall terminate upon election of a
successor.

(b) Members holding not less than five percent of the votes en-
titled to be cast for directors may call the special election.

(c) ‘iembers holding not less than five percent of the votes en-

titled to be cast for directors may apply to the court of the proper
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5 5327

county, and the court shall summarily order the special election, upon
the following procedure:

(1) The hearing on the application shall be held on not less than
10 business days' notice to the nonprofit corporation.

(2) If the nonprofit corporation intends to oppose the application,
it shall file with the court a notice of opposition not later than five
business days prior to the date set for the hearing.

(3) The application and any notice of opposition shall be supported
by appropriate affidavits, and the court's determination shall be made
on the basis of the papers in the record. For good cause shown, the
court may receive and consider at the hearing additiomnal evidence, oral
or documentary, and additional points and authorities.

(4) The hearing shall take precedence over all other matters not of
a similar nature pending on the date set for the hearing.

Comment. Section 5327 ig the same in substance as Section 305(c)
{General Corporation Law). It is new to nonprofit corporation law.,

Subdivision (a) makes clear that this section applies only in the
absence of a contrary provision in the bylaws. This continues portions
of former Sections 9302 and 9401 giving nonprofit corporations authority
to specify the manner of choosing and removing directors from office.
The second sentence of subdivision (a) relating to the term of office of

a director not elected by the members is an exception to Section 5312

(term of directors).
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404 /097 5 5328

§ 5328. Appointment of directors by court

5328. 1If a nonprofit corporation has no members other than the
directors and all the directors resign, die, or become incompetent, the
superior court of any county may appoint directors of the nonprofit cor-~

poration upon application of any party in interest.

Coument., Section 5328 is the same in substance as Sectlon 306
{General Corporation Law). It continues the portion of former Section
809.5 that applied to nonprofit corporations except that (1) application
may be wade to the superior court of any county rather than the county
1n which the principal office of the nonprofit corporation is located
and (2) application may be made by any party having an interest in the
nonprofit corporation rather than a creditor or the personal representa-
tive of a deceased director or the guardian or conservator of an incom=

petent director.



4047095 § 5330

Article 3. Ileetings of Directors

§ 5330. Bvlaws control

5330. The provisions of this article apply to meetings of the

board unless otherwise provided in the bylaws.

Comment. Sectlon 5330 is the same in substance as the introductory
portion of Section 307 (General Corporation Law). It continues former
Section 9401(a) which permitted the bylaws of a nonprofit corporation to
make provisions for the time, place, and manner of calling, giving
notice of, and conducting regular and special meetings of directors and
to dispense with notice of all regular directors' meetings. It contin-
ues former Section 9401(b) which permitted the bylaws of a nonprofit
corporation to provide for the requirements of a quorum of directors,
which could be greater or less than a majority. See also former Section
9503 (meetings of directors called and held as ordered by directors,
subject to the articles or bylaws). For an exception to Section 5330,

see Section 5334 (valldation of defectively noticed weeting).

404/099 § 5331

§ 5331. Call of meetings

3331. !eetings of the board shall be called and held as may be

ordered by the directors.
Comment. Section 5331 is comparable to Section 307(a)(General Cor-
poration Law). It is the same in substance as former Section 9503. It

should be noted that Section 5331 is subject to Section 5330 (bylaws

control).
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404/100 3 5332

§ 5332. Hotice of meetings

2332. (a) Regular wmeetings of the board isay be held without notice
if the time and place of such meetings are fixed by the bylaws or the
board.

(b) Special ueetings of the board shall be held upon four days' no-
tice by maill or 48 hours' notice delivered personally or by telephone or
telegraph.

(c} Notice of a reeting need not be given to any director who signs
a waiver of notice, whether before or after the meeting, or who attends
the meeting without protesting, prior thereto or at its commencement,
the lack of notice.

(d) A notice or waiver of notice uneed not specify the purpose of
any regular or specilal meeting of the board.

Comment, Section 5332 is the same in substance as Sectiom 307(b)
and {c){General Corporation Law). Subdivision (a) supersedes the second
sentence of former Section 9401(a)({bylaws may dispense with notice of

all regular directors’ meetings). It should be noted that Section 5332
is subject to Section 5330 {bylaws control).

404/101 § 5333

§ 5333. Adjournment of meetings

5333. {(a) A majority of the directors present, whether or not a
quorun is present, may adjourn a meeting to ancther time and place.

(b} 1f a meeting is adjourned for more than 24 hours, notice of the
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adjournment to another time or place shall be given prior to the time of
the adjourned meeting to the directors who were not present at the time
of adjournuent.

Comment. Section 5333 is the same in substance as Section 307(d)
{General Corporation Law). It is new to nonprofit corporation law. It

should be noted that Section 5333 is subject to Section 5330 (bylaws

control).

405/956 § 5334

§ 5334. Validation of defectively noticed neeting

3334. MNotwilthstanding any other provision of this article, the
transactions of a meeting of the board, however called and noticed or
wherever held, are as valld as though had at a meeting duly held after
regular call and notice 1f all of the following conditions are satis-
fied:

(a) A quorum is present.

(b) Either before or after the meeting, each director not present
signs a written waiver of notice, a consent to holding the meeting, or
an approval of the minutes of the neeting.

(c) All waivers, consents, and approvals are filed with the corpo~
rate records or made a part of the minutes of the meeting,.

Comment. Section 5334 i1s the same in substance as Section 307(e)

{General Corporation Law). It continues provisions of former Section

814 which were applicable to nonprofit corporations through former
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5 5335

Section 9002. It should be noted that Section 5334 is not subject to

Section 5330 (bylaws control).

Hote., The clean—up bill would make this provision of the General
Corporation Law not subject to the provisions of the bylaws.

4057957 3 5335

§ 5335. Uritten consent to action without a meeting

5335. (a) Any action required or permitted to be taken by the
board may be taken without a meeting if all directors individually or
collectively consent in writing to the action.

(b) The written consents shall be filed with the minutes of the
proceedings of the board.

(c) Action by written consent has the same force and effect as a
unanimous vote of the directors.

Comment, Section 5335 is the same in substance as Section 307(f)
(General Corporation Law). It continues former Section 9503.1, with the
exception of the last sentence which is not continued in order to elim-

inate needless complexity in the articles or bylaws. It should be noted
that Section 5335 1is subject to Section 5330 {bylaws control).

Hote. The clean~up bill would make this provision of the General
Corporation Law not subject to the provisions of the bylaws.



4057958 % 5336

§ 5336, Place of meetings

5336. Meetinpgs of the board may be held at any place withinm or
without the state which has been designated in the notice of the meeting
or, if not stated in the notice or there is no notice, designated in the
bylaws or by resclution of the hoard.

Comment. Section 5336 iIs the same in substance as Section 307(g)
(General Corporation Law). It continues the portion of former Section
9401(a), which provided for the bylaws to specify the place of meetings
of directors and permitted meetings to be held outside the state. It

should be noted that Section 5336 is subject to Section 5330 (bylaws

control).

405/442 § 5337

§ 5337. lleeting by conference telephone

5337. (a) Directors may participate in a meeting of the board
through use of conference telephone or similar communications equipment
s0 long as all directors participating in the meeting can hear one
another,

(b) Participation by a director in a meeting pursuant to this sec-
tion constitutes presence in person by the director at the meeting.

Comment. Section 5337 is the same in substance as Section 307(h)
{General Corporation Law). It is new to nonprofit corporation law. It

should be neted that Section 5337 1is subject to Section 5330 {bylaws
control).
Note. Subdivision (b) would be added to the business corporation

law by the clean-up bill., The staff belleves that 1t 1s essential to
implement the section.
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4057443 5 5338

§ 5333, Quorum of directors

5338. (a) A majority of the authorized nuwber of directors consti-
tutes a quorum of the board for the transaction of business.

(b) The bylaws wmay provide that a quorum of directors is greater or
less than a majority.

Comment. Subdivision (a) of Section 5338 is the same in substance
as the first sentence of Section 307(l)(General Corporation Law). Sub-

division (b) continues the portion of former Section 9401(b) that ap~-

plied te a quorum of directors.

4057444 § 5339

§ 5339. Acts of the board

5339. (a) Except as otherwise provided in this division, every act
oY decision done or made by a majority of the directors present at a
meeting duly held at which a quorum is present 1s the act of the board.

(b) A meeting at which a quorum is initially present may continue
to transact business notwlithstanding the withdrawal of directors, if any
action taken is approved by at least a majeority of the required quorum
for the weeting.

Comment., Section 5339 is the same 1in substance as Section 307(j)}
(General Corporation Law). It continues former Section 817, which was
applicable to nonprofit corporations through former Section 90062, with

the addition of subdivision (b} which 1s intended to preclude disruption

of meetings by withdrawal of a sufficient number of directors to leave
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less than 2 quorum. It should be noted that Section 5339 is subject to
Section 5330 (bylaws control) and to coutrary provisions of this divi-
sion, See, e.g., Sections 5371 (contracts approved without counting
vote of interested or common director) and 5384 {indemnification ap-
proved by majority vote of a quorum not including director to be indem-

nified).
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405/445 2 5340

Article 4., TProvisional Directors

Comment. Article 4, commencing with Section 5340, supersedes
former Section 819, which was applicable to nonprofit corporations

through former Section %002, It is comparable to Section 308 {General
Corporation Law}.

045/219 : § 5340

§ 5340. Superior court may appoint provisional directors

5340. The superior court of the proper county wmay, notwlthstanding

any provisions of the byléws, appoint a provisional director pursuant

to this article.

Comment. Section 5340 is new.

4057446 § 5341

3 5341, Deadlock among directors

5341. (a) Appointment of a provisional director may be made if all
of the following conditions are satisfied:

(1) The nonprofit corporation has an even nuiber of directors.

(2) The directors are equally divided and cannot agree as to the

managenent of the affairs of the nonprofit corporation.
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{3} As a result of the inability of the directors to agree, the
activities of the nonprofit corporation can no longer be conducted to
advantage or there is danger that the property and activities of the
nonprofit corporation will be impaired or lost.

(b} Petition for appointment under this section may be made by a
director or by 50 uembers entitled to vote for directors or by members
holding not less than 10 percent of the votes entitled to be cast for
directors.

{¢} This section applies whether or not an action is pending for an
involuntary winding up or dissolution of the nonprofit corporation.

Comment. Section 5341 is the same in substance as Section 308(a)

{General Corporation Law} except that 50 members or 10 percent may peti-

tion for appointment.

4057447 § 5342

§ 5342, Deadlock among members

5342. (a) Appointment of a provisional divector may be made if
both of the following conditions are satisfied:

(1) The nonprofit corporation has an uneven number of directors.

(2) The members are deadlocked so that they cannot elect a succes-
sor board at an election of directors.

{b) Petition for appointment under this section may be made by
members holding not less than 50 percent of the wvotes entitled to be

cast for directors.
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(c¢) The court may order such other equitable relief under this sec-
tlon as it deems appropriate.

Comment. Section 5342 is the same in substance as Section 307(b)

(General Corporation Law).

liote, This provision would be added to the business corporation
law by the cleanup bill.

405/448 § 5343

§ 5343, Qualifications of provisional directors

5343, A provisional director shall be an impartial person who is
nelther a member nor a creditor of the nonprofit corporation nor related
by consanguinity or affinity within the third degree according to the
comron law to any of the other directors of the nonprofit corporation or
to any judge of the court by which the provisional director is appointed.

Comment. Section 5343 is the same in substance as the first sen-

tence of Section 307(c)(General Corporation Law).
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4057449 § 5344

§ 5344, Kkights and powers of provisional directors

5344. A provisiomal director shall have all the rights and powers
of a director until the deadlock in the board or among the members is
broken or until rewmoved by order of the court or by members holding a

majority of the votes entitled to be cast for directors.

Comment. Section 5344 is the same in substance as the second sen-

tence of Section 307(c)(General Corporatiocn Law).

4057450 § 5345

§ 5345. Compensation of provisional directors

5345. A provisional director is entitled to such compensation as
is fixed by the court unless otherwise agreed with the nonprofit corpo-

ration.

Comment. Section 5345 is the same in substance as the third sen=-

tence of Section 307(c){General Corporation Law).
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405/451 5 5350

Article 5. Committees of the 3Joard

§ 5350. Authority for committees

5350. Unless the bylaws provide otherwise, a nonprofit corporation
may have executive or other committees of the board pursuant to this

article,

Comment, Section 5350 supersedes former Section 2401(d) which per=-
mitted the bylaws to make provisions for the appointaent and authority

of executive or other committees of the board of directors.

4057452 § 5351

§ 5351. Designation of committees

5351. {a) The board may, by resolution adopted by a majority of
the authorized number of directors, designate one or more committees.

{b) A conmittee shall consist of two or more directors.

Comment. Section 5351 1s the same in substance as the first por-

tion of the first sentence of Section 311 (General Corporation Law).
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§ 5352. Designation of committee members

5352. (a) The board may designate directors tc serve as members of
a committee.

(b) A committee member serves at the pleasure of the board.

Comment. Sectlon 5352 is the same in substance as the last portion

of the first sentence of Section 311 (General Corporation Law).

4057454 § 5353

§ 5353. Designation of alternate committee members

5353, (a) The board way designate one or more directors as alter-
nate members of a committee.

(b) An alternate comnrittee member niay replace an absent committee
member at a meeting of the committee.

Comment. Section 5353 is the same in substance as the second sen—~

cence of Section 311 (General Corporation Law).
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§ 5354. Authority of committees

5354, (a) A committee of the board, to the extent provided in che
resolution of the board or in the bylaws, shall have all the authority
of the board.

(b) Wotwithstanding subdivision (a), a committee of the board shall
not have authority to do any of the following acts:

(1) Approve any action for which this division also requires ap~-
proval of the members.

(2) F111 vacancies on the board or in a committee.

(3) Fix couwpensation of the directors for serving on the board or
on a committee.

(4) Amend or repeal bylaws or adopt new bylaws,

(5) Amend or repeal a resolution of the board which by its express
terms is not so amendable or repealable.

(6) Appoint other committees of the board or committee members .

Comment. Section 5354 is the same in substance as Section Jil{a)-
(8) (General Corporation Law) except that Section 31)l(f) is not dupli-

cated since a nonprofit corporation cannot make distributions to mem=-
bers., See Section 5236.
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4057334 § 5355

s 5355, ‘leetings of committees

5355. Article 3 (commencing with Section 5330) applies to meetings
of a committee of the board and to action by the committee, mutatis
mutandis.

Comment. Section 5355 is the same in substance as Sectien 307(d)
{General Corporation Law).

rote. The reference in the Comment to Section 307(d) is to the
section as 1t would be amended by the cleanup bill.
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40573535 § 5360

Article 6. Officers

§ 5360, (Corporate officers

5360, A nonprofit corporation shall have all of the following of-
ficers:

{a) A chalrman of the board or a president, or both.

{b) A secretary.

{c) A chief financial officer.

(1) Other officers with such titles and duties as (1) are stated in
the bylaws, (ii} are determined by the board, or (iil) may be necessary
to enable the nonprofit corporation teo sign instruments.

Comment. Section 5360 is the same in substance as the first sen-
tence of Section 312(a){General Corporation Law)}. It supersedes the
first sentence of former Section 821, which was applicable to nonprofitc
corporations through former Section 9002. See also former Section

9401 (c) (bylaws may make provisions for the number, official designations

and duties of directors and other officers).

405/836 § 5361

§ 336l. Chief executive officer

5361. Unless otherwise provided in the bylaws, the president, or
if there 1s no president the chairman of the board, is the general

manager and chief exescutive officer of the nonprofit corpeorationm.
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4 5362

Comment. Sectlon 5361 is the same in substance as the second sen—
tence of Section 312{a)(General Corporation Law). It is new to non-

profit corporation law.

Note. This provision would be added by the cleanup bill for busi-
ness corporations. It 1s necessary in light of the fact that several
sections refer to action by "the chief executive officer."

405/837 ; 5342

§ 5362, Selection of officers

5362. Except as otherwise provided by the bylaws or a resolution
of the board:

(a) Officers are chosen by the board and serve at the pleasure of
the board.

(b} Any number of offices may be held by the same person.

Comment. Subdivision (a) of Section 5362 is the same in substance
as the first sentence of Section 312(b){General Corporation Law). It
continues a portion of the first sentence of former Section 821 which
was applicable to nonprbfit corporations through former Section 9002.
See also former Section 9401 (bylaws may make provisions for the manner
of choosing and terms of office of directors and other officers).

Subdivision (b} supersedes the third sentence of Fformer Section
821, which was applicable to nonprofit corporations through former
Section 9002, and which permitted a person to hold two or more offices

except those of president and secretary.
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405/333 5 5363

§ 5363, EHesignation of officers

5363. (a) An officer may resign at any time upon written notice to
the nonprofit corporationm.

(b) Resignation of an officer is without prejudice to the rights,
if any, of the nonprofit corporation under a contract to which the
officer is a party.

Comment. Section 5363 is the same in substance as the second sen-

tence of Section 312(b){General Corporation Law). It is new to non=~

profit corporation law,

tlote. Subdivision (b) would be added by the cleanup bill for
business corporations; scme such provision is obviously necessary.
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405/839 § 3370

Article 7. Standards of Conduct by lianapement

§ 5370, Duty of care of directors

5370. (a) Subject to Section 5560, a director shall perform the
duties of a director, including duties as a wember of a comrittee of the
board upon which the director serves, in good faith, in a manmer the
director believes to be in the best interests of the nonprofit cor-
~poration and with such. care, including reasonable inquiry, as an ordi-
narily prudent person in a like position would use under similar cir-
cumstances.

(b) In performing the duties of a director, a director shall be
entitled to rely on information, opinions, reports, or statements, in-
cluding financial statements and other financlal data, so long as the
director acts in good faith, after reasonable inquiry when the need
therefor is indicated by the circumstances and without knowledge that
would cause such reliance to be unwarranted, where the Information,
opinion, report, or statement is prepared or presented by any of the
following:

(1) One or more officers or employees of the nonprofit corporation
whom the director believes to be rellable and competent in the matters
presented,

(2) Counsel, independent accountants, or other persons as to mat-
ters the director believes to be within the person's professional or
expert conmpetence.

(3) A committee of the board upon which the director does not
serve, as to matters within its designated authority, which committee
the director believes to merit confidence.
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§ 53371

(c) A person who performs the duties of a director in accordance
with this section shall have no liability based upon an alleged fallure
to discharge the person's obligations as a director.

Comment. Section 5370 is the same 1n substance as Section 309
(General Corporation Law). It sets a standard of care for directors of
nonprofit corporations generally. This standard 1is subject to fiduciary

obligations in the case of assets held on charitable trust or by a non-

profit corporation organized for charitable purposes. See Section 5560.

405/840 § 5371

§ 5371. Contracts involving interested directors

5371. (a) This section applies to a contract or other transaction
between a nonprofit corporation and (1) a director of the nonprofit cor-
poration or (il) a business or nonprofit corporation, firm, or associa-
tion in which a director of the nonprofit corporation has 2 material
financial interest. A mere common directorship does not constitute a
material financial interest within the meaning of this subdivision.

(b) No contract or other transaction described in subdivision (a)
is either vold or wvoidable because (i) the director or the other busi-
ness or nonprofit corporation, firw, or association are parties or (ii)
the director is present at the meeting of the board or a committee of
the board which authorizes, approves, or ratifies the contract or trans-~

action, 1f any of the following clrcumstances exist:
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(1) The material facts as to the contract or transaction and as to
the director's interest are fully disclosed or known to the members and
the contract or tramsaction is approved by the members in good faith,
with the interested director not being entitled to vote thereon.

(2) The wmaterial facts as to the contract or transaction and as to
the director's interest are fully disclosed or known to the board or
committee, and the board or coumittee authorizes, approves, or ratifies
the contract or transaction in good faith by a vote sufficient without
counting the vote of the interested director, and the contract or trans—
action 1s just and reasomable as to the nonprofit corporation at the
time it was authorized, approved, or ratified.

(3) The person asserting the validity of the contract or transac-
tion sustains the burden of proving that the contract or transaction was
Just and reasonable as to the nonprofit corporation at the time 1t was
authorized, approved, or ratified.

{c) An interested director may be counted in determining the pres-
ence of a quorum at a meeting of the board or a committee of the board
which authorizes, approves, or ratifies a contract or transaction.

(d) A director is not interested within the meaning of this section
in a resolution fixing the compensation of another director as a direc—
tor, officer, or employee of the nonprofit corporationm, notwithstanding
the fact that the first director is also receiving compensation from the
nonprofit corporation.

Comment., Section 5371 is the same in substance as Section 310(a)
(General Corporation Law). It supersedes provisions of former Section

820 which were applicable to nonprofit corporations through former
Section 9002,

Note. The cleanup bill would add a provision comparable to sub~
division (d) for business corporations.
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D45/220

5 5372. Contracts involving couon directors

5372. {a) This section applies to a contract or other transaction
between a nonprofit corporation and business or nonprofit corporation or
assoclation of which a director of the nonprofit corporation is a direc-
tor. This section does not apply to a contract or transaction described
in Section 5371.

(b) Wo contract or other transaction described in subdivision (a)
is either void or voidable because the director is present at the meet-
ing of the board or a committee of the board which authorizes, approves,
or ratifies the contract or transaction, if any of the following circun-
stances exist:

(1) The material facts as to the contract or transaction and as to
the director's other directorship are fully disclosed or known to the
board or committee, and the board or committee authorizes, approves, or
ratifies the contract or transaction in good faith by a wajority vore of
a quorum without counting the vote of the common director.

(2} The contract or transaction is approved by the members in good
faith.

(3) The contract or tramsaction 1s just and reasomable as to the
nonprofit corporation at the time it is authorized, approved, or rati-
fied.

(c) A common director may be counted in determining the presence of
a quorum at a reeting of the board or a coumittee of the board which
authorizes, approves, or ratifies a contract or transaction.

Comment. Section 5372 is the sawe in substance as Section 310(b)
(General Corporation Law). It supersedes provisions of former Section
820 which were applicable to nonprofit corporations through former Sec-

tion 9002.
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4067203 5 5373

% 5373. Loans to directors and officers

5373. A nonprofit corporation shall not make a loap of money or
property to, or guarantee the obligatiom of, a director or officer of
the nonprofit corporation or of the parent or a subsidiary of the non-
profit corporation unlesa the provisions of one of the following sub-
divisions are satisfied:

(a) The loan or guarantee is approved by a majority of the members
of all classes {other than the benefited director or officer}, regard-
less of limitations or restrictions on voting rights.

(b) The loan or guarantee is pursuant to an employee benefit plan
approved by the members after disclosure of the right to include offi-
cers or directors under the plan if the board determines that the loan
Or guaranty way reasonably be expected to benefit the nonprofit corpora-
tion. The loan or guaranty may be with or without interest and may be
unsecured or secured Ip a manner the board approves,

(¢} The loan is an advance for expenses reasonably anticipated to
be incurred in the performance of -he duties of the director or officer,
for which the director or officer would be entitled to reimbursement by
the nonprofit corporation.

Comment. Section 537> is cowparable to Section 315 {(General Corpo-

ration Law). It supersedes former Section 823, which was applicable to

nonprofit corporations through former Section $002.
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§ 5374. CLreditor derivative actions against directors

3374, (a) This section applies to the followinj corporate actions:

(1) A distribution to members contrary to Section 5236.

{2} A distribution of assets contrary to Section 7030.

(3) A loan or guaranty contrary to Section 5373.

(b) Subject to Section 5370, a director of a nonprofit corporation
who approves, or who is present, abstains from voting at a meeting of
the board or committee which approves a corporate action described in
subdivision (a) is liable to the nonprofit corporation for the benefit
of all creditors entitled under subdivision (c) to institute an action.
Liabllity of directors under this subdivision is joint and several.

(c) An action may be brought under this section in the name of the
nonprofit corporation by 2 creditor whose debt or claim is prior to the
time of the corporate action described in subdivision (a) and who has
not consented to the corporate action, whether or not the creditor's
claim is reduced to judgment.

{d) The damages recoverable from a director under this section are
the lesser of the following:

{1} The amount of the illegal distribution or the loss suffered by
the nonprofit corporatlon as a result of the i1llegal loan or guaranty.

(2) The liabilities of the nonprofit corporation owed to noncon-
senting creditors at the time of the violatiom.

(e) A director liable under this section is entitled to be subro-
gated to the rights of the nomprofit corporation against a person who

received the illegal distribution, loan, or guaranty.
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(f) A director who is a defendant in an action under this section
may do all of the following:

(1) Join other directors.

(2) Compel contribution, either in the action or im an independent
action, against directors not joined in the action.

(3) Cross-complain or proceed in an independent action against the

person who is liable to the director under subdivision (e).

Comment. Section 3374 18 the same in substance as Section 3)6
(General Corporation Law) except that it is limited to actions by credi-
tors, Liability of a director to members in the circumstances covered
by this section méy be enforced either by a direct action or, in a
proper case, by a derivative action subject to Chapter 8 (commencing
with Section 5810). Section 5374 supersedes fromer Sections 823-829,
which were applicable to nonprofit corporations through former Section
9002,

Subdivision (a) continues existing law. A director may be liable
to persons other than creditors for approval of corporate actions listed
in subdivision {a), but Section 5374 provides the exclusive means of
action for creditors to enforce the liabillity of directors. See alsoc
Section 7037 (action by creditor in name of nonprofit corporation to
enforce recovery of improper distribution to members).

Subdivision (c) removes the limitation of prior law that only judg-
ment creditors might bring an action in the name of the nonprofit corpo-

ration. Compare former Section 826.
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968/613 § 5380

Article 8, Indemmification of Corporate Agsents

Comment. Article 8 (commencing with Section 5330) supersedes
former Section 830, which was applicable to nonprofit corporations
through former Section 9002. It 1is comparable to Section 317 (General

Corporation Law).

968/614 § 5380

§ 5380. Definitions

5380. For the purposes of this article:

(a) "Agent" means a person who is or was a director, officer,
employee, or other agent of any of the following entities:

(1) The nonprofit corporation or a predecessor nonprofit corpora-
tion,

(2) Another nonprofit corporation, a business corporation, a part-
nership, a joint venture, a trust, or other enterprise at the request of
the nonprofit corporation or a predecessor nonprofit corporation.

(b) "Proceeding” means a threatened, pending, or completed action
or proceeding, whether civil, criminal, administrative, or investiga-
tive.

(c) "Expenses' includes without limitation attorney's fees and any
expenses of establishing a right to indemnification under Section 5383
or subdivision (c¢) of Section 5384.

Comment. Section 5380 is the same In substance as Section 317(a)

{General Corporation Law).
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968/615 § 5381

§ 538l. Indemnification in proceedings other tham derivative actions

5381. <{a) A nonprofit corporation may indemnify a petrson who was
or is a party or is threatened to be made a party to a proceeding (other
than an action by or in the right of the nonprofit corporation) by
reason of the fact that the person 1s or was an agent, against expenses,
judgments, fines, settlements, and other amounts actually and reasonably
incurred in connection with the proceeding.

(b) Indemnification under subdivision (a) may not be made unless
both of the following conditions are satisfied:

(1) The person acted in good faith and in a manner the person
reasonably believed to be in the best interests of the nonprofit corpo-
ration.

(2) In the case of a eriwminal proceeding, the person had no reason-
able cause to believe the conduct was unlawful.

{c} The termination of a proceeding by judgment, order, settlement,
conviction, or upon a plea of nolo contendere or i1ts equivalent shall
not, of itself, create a presumption that the conditlons of subdivision
(b) are not satisfied.

Comusent, Section 5381 is the same in substance as Section 317(b)

{General Corporation Law).
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968/616 § 5382

§ 5382. Indemnification in derivative actions

5382. (a) A nonprofit corporation way indemnify a person who was
or is a party or is threatened to be made a party to a threatened,
pending, or completed action by or in the right of the nonprofit corpo-~
ration to procure a judgment in its favor by reason of the fact that the
person 1s or was an agent, against expenses actually and reasonably
incurred by the person in connection with the defense or settlement of
the action.

(b) Indemmificatfon under subdivision (a) may not be made unless
the person acted in good faith, in a manner the person believed to be ia
the best interests of the nonprofit corporation and with such care,
including reasonable inquiry, as an ordinarily prudent person in a like
position would use under similar circumstances.

(c) Mo indemnification may be wade under subdivision (2) for any of
the following:

{1) Amounts paid in settling or otherwise disposing of a threatened
or pending action, with or without court approval.

(2) Expenses incurred in defending a threatened or pending action
which 1s settled or otherwise disposed of without court approval.

(3) Expenses incurred in connection with a claim, 1ssue, or matter
as to which the person is adjudged liable to the nonprofit corporation
in the performance of the person's duty to the nonprofit corporation
except to the extent that the court in which the action was brought
determines upon application that, in view of all the circumstances of
the case, the person is fairly and reasonably entitled to indemnity for

such expenses as the court deteruines.
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Comment. Section 5382 is the same in substance as Section 317(c)

(General Corxporation Law).

Hiote. The provisions of this section relating to court approval
depend on the content of the derivative action provisions,

968/621 3 5383

S 5383. Indemnification where agent prevails on werits

5383. A nonprofit corporation shall indemnify a persen who has
been successful on the merits in defense of a proceeding described in
Section 5381 or 5382, or in defense of a claim, issue, or matter there-
in, against expenses actually and reasonably incurred by the person in
connection therewith.

Comment. Section 5383 1s the same In substance as Section 317{d)

(General Corporation Law).

406/207 § 5384

§ 5384. Corporate action required for indemmification

5384, Except as provided in Section 5383, indemnification may be
made under this article by the nonprofit corporation only if, upon a
determination that the conditions prescribed in Section 538! or 5382 are

satisfied, indemnification is authorized by one of the following:
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§ 5385

(a) A majority vote of a quorum consisting of directors who are not
partles to the proceeding.

(b) Approval of the members, with the person to be indemmified not
being entitled to vote thereon.

(c) Order of the court in which the proceeding is or was pending,
upon application made by (1) the nonprofit corporation or (2) the agent,
attorney, or other person rendering services in connection with the
defense, whether or not opposed by the nonprofit corporation.

Comment, Section 5384 1s the same in substance as Section 317(e)

{(General Corporation Law).

968/622 3 5385

§ 5385. Authority to advance expenses

5385. (a) Expenses incurred by an agent in defending a proceeding
may be advanced by the nonprofit corporation prior to final dispositiom
of the proceeding.

(b) The advance shall be conditioned on receipt of an undertaking
by or on behalf of the agent to repay the amount of the advance unless
it is determined ultimately that the agent is entitled to be indemmnified
as authorized in this article.

Comment. Section 5385 is the same in substance as Section 3IL7(f)

{General Corporation Law).
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$68/623 3 5386

§ 5386. Indemnification other than pursuant te this article

5386. (a) Wo provision made by a nonprofit corporation to indem-
nify its or its subsidiavy's divectors or officers for the defense of
any proceeding, whether contained in the articles, bylaws, a2 resolution
of members or directors, an agreement, or otherwise, is valid unless
consistent with this articile.

{b) Nothing contained in this article affects the right to indem-
nification to which persons other than those described in subdivision

(a) may be entitled by contract or otherwise.

Comment. Section 5386 1s the same in substance as Section 317(g)

{General Corporation Law).

968/703 5 5387

§ 5387. Limitation on indemnification

3387. Except as provided in Section 5383 or subdivision (c) of
Section 5384, no indemnification or advance may be made under this
article where either of the following appears:

(a) It would be inconsistent with the bylaws, a resclution of the
members, or an agreement in effect at the time of accrual of the cause
of action asserted in the proceeding, which prohibits or otherwise
limits indemnification.

(b) It would be inconsistent with a2 condition expressly imposed by
a court in approving a settlement.

Comment. Sectlon 5387 is the same in substance as Section 317(h)

(General Corporation Law).
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969/016 ¥ 5388

§ 5338. Insurance for corporate agents

5388. A nonprofit corporation may purchase and maintain insurance
on behalf of a person against a liability asserted against or incurred
by the person as an agent or arising out of the person's status as an
agent, whether or not the nonprofit corporation would have the power
under this article to indemnify the person agaiust the liability.

Comment. Section 5388 is the same in substance as Section 317{1)

{General Corporation Law).

969/020 § 5389

§ 5389. Application of article to fiduciary of employee benefit plan

5389. (a) iHotwithstanding subdivision (a) of Section 5380, this
article does not apply to a proceeding against a person in the capacity
of a trustee, investment manager, or other fiduciary of an employee
benefit plan.

(b} Hothing in this article affects a right to indemnification to
which a person described in subdivision (a) may be entitled by contract
or otherwise.

Comment. Section 5389 is the same in substance as Section 317(j)
(General Corporation Law).

Note., This provision would be added by AB 2849 (cleanup bill).
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406/209 L 5390

Article 9. Authentication of Corporate Instruments

% 5390. Certified copy of corporate action

5390. <{(a) An officer shall record or cause to be recorded actions
taken at meetings of the members, directors, and committees.

{b) The original or a copy, if certified to be a true copy by a
person purporting to be the secretary or an assistant secretary of the
nonprofit corporation, is prima facie evidence:

(1) As to bylaws, of the adoption of the bylaws.

(2) As to the minutes of a meeting, of the due holding of the meet-
ing and of the matters stated therein.

(3) As to a resolution adopted by the members, board, or a commit=—
tee, of the adoption of the resolution.

Comment. Subdivision (a) of Section 5390 is the same in substance
as the first portion of Section 312(c) (General Corporation Law). The
last portion of Section 312{c), relating to the keeping of the record of
the corporate action, is not duplicated since it is covered by Sections
6510-6511 (books and records).

Subdivision {b) is the same in substance as Section 314 {General

Corporation Law). It continues former Section 832, which was applicable

to nonprofit corporations through former Section 9002.
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5 5391, Validity of corporate instruments signed by officers

5391, (a) This section applies when a note, mortgage, evidence of
indebtedness, contract, conveyance, or other instrument in writing, or
an asslgmment or endorsement thereof, is signed by both of the following
officers:

(1) The chalrwan of the board, the president, or any vice pres—
ident.

(2} The secretary, chief financial officer, treasurer, or any
assistant secretary or assistant treasurer.

(b) An instrument described in subdivision (a) which 1s executed or
entered into between the nonprofit corporation and any other person is
not invalidated as to the nonprofit corporation by any lack of authority
of the signing officers unless (subject to subdivision {a) of Section
5231) the other person has actual knowledge that the signing officers
had no auvthority to execute the instrument.

Comment., Section 5391 is the same in substance as Section 313
{General Corporation Law). It is not intended to create an inference
that instruments not signed by both the officers described in subdivi-
sion (a) are invalid; other validating concepts such as apparent author-
ity and inherent agency may be applicable to preclude a defense against
enforcement of a coantract or conveyance on grounds of lack of authority.
See Section 5231(a). It should be noted that even actual knowledge of

lack of authority may not be a defense in certain cases. See Section
5231(a).
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969/048
APPENDIX

Corporations Code § 9300 (repealed)

Comment. Fortions of the first two sentences of subdivision (e) of
former Section 9300 are continued in Section 5259 (required contents of
articles). The remainder of subdivision {(e) is continued in Sections
5311-5313 (directors).

Corporations Code § 9302 (repealed)

Comment. Former Section 2302 is continued in Section 5265.

Corpeorations Code § 2401 (repealed)

Comment. The portion of the first sentence of subdivision {(e) of
former Section 9401 that permitted the bylaws to make provisions for
meetings of members and directors is continued in Section 5264(a). The
portion permitting meetings to be held outside the state in continued in
Sections 5610 (members’ meetings) and 5336 (directors' meetings). The
second sentence of subdivision (a) is continued in Sections 5620 (mem-
bers' meetings) and 5332 (directors' meetings).

Subdivision (b} is continued in Section 5264(h).

Subdivision (c} is continued in Section 5265(a).

Subdivision (d} is continued in Section 5265(b}.

Corporations Code 5 9500 (repealed)

Comment. The portion of former Section 9500 vesting control of
corporate affairs in the board of directors is continued in Section
5310. The portion specifying a minimum of three directors is continued
in Section 5311.

Corporations Code § 9502 (repealed)

Comment. Former Section 9502 is continued in Section 53326(a).

Corporations Code § 9503 (repealed)

Comment. Former Section 9503 is continued in Sections 5330 {arti-

cles or bylaws control) and 5331 (call of weetings).
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Corporations Code § 9503.1 (repealed)

Comment. Former Section 9503.1 is continued in Section 5335 with
the exception of the last sentence, which is not continued in order to

eliminate needless complexity in the articles or bylaws.

Corporations Code § 9504 (repealed)

Comment. Former Section 9504 is continued in Section 5314.
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