el

demorandun 7040

oty Study 77.100 - Honprofit Corporatiome (Sales of Assets)

Artached to this memorandun is a staff draft of Chaprter 10 (Sales
nf Asaets) of the new lonprofit Cbrporatidn'Law This chapter is &a-
dapted from the carrcspondina chaytar (Chapter 10) of the new General
Corporation Law. = : e

The polm mim mtud h‘y any. cmidhutm of a sale ox
dlsposition of 111 bt lnblttﬁtitily all‘at thn cotperatc lllltl fall

such facts and is "mncluli.v: -videnca 1:: £mx: of aa;y ‘tmhcan: p‘mr-
chaser or encumbrancer’ !h: vtlun.- Ebrp. Code,E 10&2.. 1f lhlrlhnldet
approval 1is to be obtainndiit a meeting, sotice of the maetins must be
given and, in the case of a-special maeting, notice of ' *the general
nature of the business to be transacted” must be given. Corp. Code

5 601. 1Xf approval is obtained by written consent which 1s "less than
ananiaoua,” prompt notfce after the fact must be given to nonconsenting
sharecholders who have not been solicited in writiﬁg. Corp. Code § 503(b).
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Changes Mave to Old Gemeral Corporation Law

Chapter 10 of the new General Corporation Law was derived from cvid
Sections 3900-3904. The provision that no shareholder approval is
necegsary when the sale 1s "in the usual and regular course’' of business
is new to the statute but is a codification of a judicially-developed
exception. See Jeppi v. Brockman Holding Co., 34 Cal,2d 11, 206 P.2d
847 (1949), 9 A,L.R,2d 1297 (1950). Thie codification was recommendad
by the Law Revision Commission in 1959. See 2 Cal. L. Revision Comm'n
Reports at G-7 (1959). This permits corporations whose very purpose is
to sell its assets (@.g., a corporation organized to buy and sell real
property) to conduct such sales in the discretion of management (id, at
G-6) and allows other sales in the usual and regular course of business,
such as a sale of major assets in connection with modernization of
capital assets, Report of the Assembly Select Committee on the Revision
of the Corporations Code 91 (1975).

Also newr is a provision allowing the board to abandon the proposed
transaction without further approval by the shareholders (subject to
contract rights of third perties). See id. See also Corp. Code § 1105
(board may abandon a merger without further approval by the sharsholders).

Expressly excluded from Chapter 10 are reorganizations under Chap-
ter 12. See Corp. Cods § 1001l(a). Under Chapter 12, however, hoard and
shareholder approval of a raarglaization are usually required. See
Corp. Code § 120l1.

Chapter 10 makes tﬁn changes in the requirement of notice to share-
holders. First, under prior law, if the transaction was to be consid-

ered at an annusl or specisl ‘meeting, notice had to be given of "the
general nsture of the business" to be transacted. Corp. Code §§ 2201
(annual mesting), 2207 (special meeting). Under the new law, written
notice of any apnual or special meeting must be given wﬁenever any
shareholder action may be'taken, but notice of "the general nature of
the business to be transacted" need be given only for a special meeting.
See Corp, Code § 60l. The absence of such a requirement for an annual
meeting is a change from prior law.

Second, under prior law, where approval was by written consent, ao

notice to nonconsenting shareholders was required. 2 Cal. L. Revisiom

Comm'n Raporte at G-14 (1959). Such notice had been required prior to
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1933 but, in 1933, was dileted by the Legislatuse. 1Id., The Law Revi-
sion Commission studied the matter and, in 1959, recommended that this
notice requirement not be restored. Id. ar G-5. Tlie Commission ob-
served that:

{t]he self-interest of the mzjority and their fiduclary duty to the
minority provide reasonably adequate protectlon for the interests
of the latter, Noreover, a requirement that all sharcholders be
glven formal wotice might iv some casec seriously handicap a cor-
poration in effecting such a tramsaction because of the delay or
publicity Invoived.
Although prior notice {8 not required under the new law where approval
is by written cousent, prompt nctice after the fact must now be given to
nonconsenting shareholders unless the ccnzent of all shareholders has
been solicited in writing. Corp. Code § 603, Section 603, therefore,
does what the Commission recommended against and, in effect, restores

pre-=1933 law.

Discussion of Individual Sections in Staff Draft
§ 6000, Hypothecation of assets to secure corporate obiigation
Section 6000, the same in substance as Section 1000 of the General
Corporation Law, allews the board of dirvectors to authorize a "mortgage,

deed of trust, pledge or other hypcthecation™ of all or part of the cor-
porate aseets as security for any obligation without approval of the
members unless the articles require such approval. The policy underly-
ing this section is discussed in . Ballantine & G. Sterling, California
Corporaticn Laws & 311, at 552 (4th ed. 1975)[herefnafter cited as
Ballantine], as follows:

There was some diséussion by the Corporation Committee prior
to 1931 as to whether a mortgage or deed of trust of all or sub~
stantially all of the assets of a corporation should require the
vote or romngent of tha chareholders. It was felt that the incur-
ring of indebrecness, whether secured or unsecured, 1s properly the
responsibility of the management rather than the shareholders, and
therefore it 1s provided that no vote or consent of shareholders is
necessary to aunthorize a mortgage or deed of trust to secure bonds
or other obligations, unless the articles otherwise provide.

# 6001, Ssle or tranafer of all or substantially all of asseta; ap-
proval of mombers

Section 6001 is the same 1n substance as éubdivisicu {a) of Secticn

1001. The requirement of sharehclder or member approval of a sale of

.



211 the asscts way not be dispensed withi in the articies although ap-
proval by an extraordiuary majority may be reguired. sce Corp. Code

y 204(a)(5); ballantine, supra § 312, at 554. When the transaction

lacks the requisite authorization, its validity may be attacked by
shareholders or members of the selling corporation; the cases are in
conflict, however, as to whether its validity may be attacked by cred-
itors. Ballantine, supra § 312, at S555-5356.

The sale of assets procedure is frequently used in lieu of consol-
idation to aveld the need to obtain consent of the shareholders of the

acquiring corporation. Ballantine, supra 7 312, at 552 n.5. If the

corporation is in the process of winding up and dissolution, the staty-

tory provisions for winding up and dissolution apply instead of Chapter

10, and the board may sell or dispose of all the assets without specific
approval of the shareholders or members. See In re llayellen Apartments,
Inc., 134 Cal. App.Zd 298, 307, 285 P.2d 943, ___ (1955); Corp. Code

§ 2001(g)(in winding up, board may dispose of all assets without comply-
ing with Chapter 10).

§ 6002. Abandooment of proposed transaction

Section 6002 is the same in substance as Section 1001(b) which was
added to the new General Corporation Law to "provide flexibility.’

Report of the ﬁase-blx Select Committee on the Revision of the Corpora-

tions Code 91 (1975). A similar provision allows abandonment of a
merger without further shareholder action. See Corp. Code § 1105,

§ 6003. Terms and conditions of, and consideration for, the transaction

The first sentence of Section 6003 is the same in substance as the
first sentence of Section 100i(c). The second sentence of Section 6003
is similar to the second sentence of Section 1001{c) except that express
authorization is added to allow memberships of the purchasing corpora-
tion or other nonprofit corporation to serve as consideration for the
transaction. _

Under the General Corporation Law, if the acquiring corporation
gives its equity securities as all or part of the consideration for all
or substantially all of the assets of the selling corporation, the

transaction is a "sale-of-assets reorganization” (Corp. Code § 181(c)),
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and Lhe additional approval of the slharetolders of oo arouiving coroo-

ration 15 vequired (Corp. fode - 1201).
q !

§ 6004, Cerrificate of resolution and approval; effcor as evidence

Section 6004 1is the same in subgtance as Section 1007.

Respectfully submitted,

fobert J. #urphy IIX
Legal Counsel
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CHAPTER 1C. SALES uF aSSETS

& o007, .wvpothecation of assets to secure corporatc obligation

5300. (a) Tne board may approve any wortgage, deed of trust,
pledge or other hypothecation of all or any part of the corporation’s
property, real or personal, for the purpose of securing the payment or
performance of any contract or cbligation.

{b) Unless the articles otherwiee provide, no approval of the mem~
bers shall be necessary for such action.

Comment. Section 6000 {s the same in subatance as Jection !000
(Genéral Corporation Law).

dote. The language approval of the members' as used in subdivi-

sion (b) should be reexamined after sections comparable to Sections 152
and 153 have been drafted.

392/924 § 6001

§ 6001, Sale or transfer of all or substantially al) of assets; ap-
proval of members

6001, {(a) A nonprofit corporation may sell, lease, convey, ex-
change, tranaefer, or otherwise dispose of all or substantially all of
its property and assets whenm the principal terms are approved by the
board and, unless the transaction is in the usual and regular course of
its activities, approved by members holding a majority of the voting
power, either before or after approval by the board and before or after

the transaction.



ibios rransacticu coastifuting o reorganizaviic s subrivcr o the

wravisiuns of Chapter 12 and not this section.

Comment. Section 6001 1s the same in substance as subgivision {a)
of Section 1001 (General Corporation Law). The term "activitizs' is
used In lieu of the term "business" of Sectlon 1001 as being more appro-
priate to a nonprofit corporation. The phrase approved by members
holding a majority of the voting power' 1is used in lieu of the phrase
“approved by the outstanding shares" of Section 100L.

999/551 s 6002

& 6002, Abandonment of proposed transaction

6002, Wotwithatanding approval by the members holding a majority
of the voting power, the board may abandon the proposed transaction
without further action by the members, subject to the contractual

rights, if any, of third parties.

Comment. Section 6002 is the same in substance as subdivision (b)
of Section 1001 {General Corporaticn Law).

968/991 5 6003

3 6003. Terws and conditions of, and conslderation for, the transaction

6003. The sale, lease, conveyance, exchange, transfer, or other

disposition authorized by Section 6001 may be made upon such terms and
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condiidons and for such comsideration as the Loard may deen in the hest
interests ol the nonprofit corporation. The consideratior rmay be noney,
property, securities, or wemberships of any other business or nonprofit
cerporation, domestic or foreign, or any of them.

Comment. Section 6003 1s the same in substance as subdivision (c)
of Section 100l {(General Corporation Law) except that express authoriza-

tion is given in Section 6003 for memberships in another nonprofit cor-

poration to suffice as consideration for the transaction,

ilote, The second sentence of Section 5903 should be reexamined

when provisions have been drafted for "sale-of-assets’ reorganizations.

See Corp, Code §§ 181{¢), 1200(c).

Y68/992 § 6004

§ 6004. Certificate of resolution and approval; effect as evidence

6004. (a) Any deed or instrument conveying or otherwise transfer-
ring any asaets of a nounprofit corporation may have annexed to it the
certificate of the secretary or an assistant secretary of the nonprofit
corporation, setting forth that the transaction has been validly ap-
proved by the board and stating either of the following:

(1) That the property described in said deed or instrument is less
than substantially all of the assets of the nonprofit corporation or
that the transfer is in the usual and regular course of the activities
of the nonprofit corporation, if such be the case.

(2) If such property constitutes all or substantially all of the

asgets of the nonprofit corporation and the transfer {8 not in the usual
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S ovseny poisuant fu osection 60UL or hapter (2, s tae case ray oo,
oy such approval 1s not required by Chapter (7.
foj Saeh eertificate is prima facle evidenze of the zzistence of
*lie taits authovizing such conveyance or othgr transfer of the assete
sl 1s conclusive evidence thereof in févor of "aav innocent purchaser or
cazunbrancer for value.

Tomment . Sectiom 6004 is the-éamé in subsetance ag Sectior 1002

{General Jorporation Law).



