#39.100 " March 5, 1976 -

Hemorandum 76-32

Subject: Study 39.100 - Enforcement of Sister State Judgments (Recovery
of interest and filing fee)

We have received a letter from iir, Robert P. Gordon (see Exhibit I)
reporting two problems with the procedure for enforcing sister state
money judgments under Code of Civil Proceedure Sections 1710.10 et seq.,
enacted in 1974 on recommendation of the Commission. (A copy of the

statute is attached hereto.)

1. Becovery of interest on sister state judgment between initial entry

and entry in California,

Mr. Gordon reports that the superior court in Los Angeles 1s "reluctant
to provide interest on the unsatisfied judgment through the date of
entry thereof in California.” He suggests amendments to permit accrued
interest on the sister state judgment based on that state's legal rate.

The staff agrees that there is a problem here that was apparently
overlooked when the statute was drafted. The remedy suggested by ir.
GCordon reflects the general rule regarding the rate of interest applicable
in an action in one state on the judgment of another state, although the
cases and authoritles are not unanimous. Ehrenzweig states: ''Whether
or not interest will be allowed, and at what rate, on sister state
judgments has generally been held to be governed by the law of the
judgment state." However, there are cases applying the law of the
forum. (See A. Ehrenzwelg, Conflict of Laws § 195 (1962).) Similarly
the Restatement holds that a valid judgment for the payment of money
will be enforced in other states only in in the amount for which 1t is
enforceable in the state where it was rendered. (Restatement (Second)
of Conflict of Laws § 101 (1971).)

On the other hand, in contract cases the law of the forum has
generally determined the amount of damages (which would include interest).
(See 2 B. Witkin, California Procedure, Actions § 54 at 929-930 (1970).)
And for some purposes a judgment is considered as a contract, e.g.,
where a statute providing for a cause of action on a contract wae deemed
to include a cause of action on a judgment. (See 1 B, Witkin, Summary
of Californla Law, Contracts § 2 at 29-30 (1973).)
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The staff concludes that, although the general rule is that the law
of the sister state would determine the entitlement to and the amount of
interest, the rule is not so fixed that the Commission should feel bound
by it. Consequently, the staff recommends that Sections 1710.15 and
1710.25 be amended to provide that the legal interest rate in California
applies to the judgment from the time 1t 13 entered in the aister state.
(See the sttached copy of Section 1710.10 et seq., for the text of the
proposed amendments.)

The recommended rule would have the virtue of simplicity and would
further the purpose of avoiding judicial hearings except where there is
a substantlve dispute. It may be argued that in a situation where the
interest rate in the sister state 1s higher than 7% this proposal is
unfair to the judgmwent creditor and where it 1s lower than 7% it 1s
unfair to the judgment debtor. The staff has not taken the time to find
out the range of legal interest rates throughout the United Statea, but
for the moment we assume that the disparity is not too great and that
the benefit gained from the efficiency of the procedure outweighs the
possible gain to one side or the other from a more complex system.

The staff notes three alternative procedures which, while quite
feasible, would require hearings in a greater number of cases:

First, as ilr. Gordon suggests, it could be provided that the sister
state interest rate is applicable during the time between original entry
and registration in California. The difficulty with this suggestion 18
that the clerk will net know what the rate should be and it may therefore
necesslitate some sort of judiclal hearing to determine the applicable
interest rate, This hearing would be for the purpose of taking judicial
notice of the sister state provisions.

Second, the Commission may wish to recommend a procedure where the
judgment creditor merely asserts in his application the applicable rate
gince, after all, he asserts the amount of the sister state judgment
remalning unpaid. This could be supported by a copy of the silster state
statute., Then 1f the judgment debtor wishes to dispute the sister state
rate stated in the application, he may do s¢ by means of the motion to
vacate provided in Section 1710.40



A third alternative would be to provide that the legal rate of
interest in California applies unless either party proves that the
sister state would apply a different rate. This sort of provision would
be reminiscent of the doctrine continued in Evidence Code Section 311 to
the effect that, if the law of another state cannot be determined, the
court may apply California law, except where it would be unconstitutional
to do so. (See Jesbit v. MacDonald, 203 Cal. 219, 223, 263 P.1007
(1928): "In the absence of pleading or proof as to what the law of the

state of Pennsylvania is, we are required to indulge the presumption

that the rate of interest there is the same as the rate in this state.')

2. Inclusion of filing fee in California judgment.

Mr. Gordon also writes that he has not been able to have the fee
for filing the judgment in California included in the judgment. Such
fees would certainly be recoverable if an action were brought on a
slster state judgment.

The staff recommends that Section 1710.25 be amended to provide
that the amount of the judgment as entered in California shall include
the fee for filing the application. (See attached copy of the statute.)

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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Judicial Council of the State of California
100 Library and Courts Building
Sacramento, Californiz 95814

Re: California Code of civil Procedure,
Section 1710.10 et seq., Sisfer SFate Money Judgments

Gentlemen:

I have experienced what is basically an inequity in the
current sister state money judgments provisions of the
California Code of Civil Procedure, Secs. 1710.10
through 1710.65, inclusive.

The problem is that the Los Angeles Superior Court
appears to be reluctant to provide interest on the
unsatisfied judgment through the date of entry thereof
in california, and there is no way of picking up the
costs of the filing fee in the Superior Court for the
Application and Entry of Judgment.

The Superior court Clerk apparently in this matter in
California has indicated that if we want to obtain our
accrued interest on the unsatisfied sister state Jjudgment,
that it will be necessary to make an express noticed
motion therefor. 1 would suggest that Cc.c.p., §§1710.15
and 1710.25 be accordingly amended so as to aliow

accrued interest on the sister date judgment kased upon
that state's provision of interest on unsatisfied judgments,
Further, 1710.25 of the code of Civil Procedure, should

be amended 80 as to allow entyy of Judgment on the unpaid
balance of the sister state judgment together with accrued
interest as well as the filing fee in the Superior Court
for the application and entry of the sister state judgment .

It is clear under this legislative enactment +hat all sister -
state judgments of any size to be enforced in California
require a Superior Court Judgment, and this should, however,
include accrued interest and local costs. This sum can

be considerable, and there is no just reason why the

Jjudgment creditor should not obtainhis accrued interest

and the cost of obtaining judgment on the sister state
judgment in california.



Judicial Council of the State of California
January 22, 1976
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The whole idea of C.C.P., 51710.10 et seqg., was to simplify
procedures. The cffeck at present is to create a nonreimburse-
able cost of substance as well as waiver of accrued interest

on the sister state judgment. I would suggest that you give
this matter your coansideration for purpose of amendment to

cure these deficiencies in the statutes as they now read,

Very t;u%y yours.,

RPG:eg



Memorandum 76-32

Enforcement of Sister State Money Judgments, Code Civ. Proc. §§ 1710.10-1710.65

5 17010 Definitions

A used in this ehater:

piy “Judgment crodifoy omeans the persan o persots whn can bhring
an ackion do enforce i sister =tate judgment

th) “Tudgment debioe” menne the perssn or persons apainst whom an
artion to enforee a sinter state judemeat can Yo brought.

fo) “Sisber stale judgment’” moeans that paet of way Judpment, deeree
ar order of 2 court of a stade of the United States, othey than California,
which reguires the pavment of mamey, but does et inchsde s sapperet
order as deflned in zuladivision (k3 of Seetion 1653,
( Added by Stats. 1974, ¢ 211, p. 406, § 33

§ 1710.15 Applicalion for cnlry; statement, contents

1a) A judgment creditor may apply for the entry of a judgment based
on a sister state judgment by fiting an application with the superier
gourt for the counly designaled by Section 17020,

{h1 The application shall be executed under oath and shall include abi
of the following:

{17 A stutement thal an action in this atate on the sister state judg
ment [s nol barred by the applicable statute of limitations.

(23 A statement, based oy the apphivant’s information and belief, that
ho stay of enforcement of the aistor state judement ix currentty in effeet
in the sister state.

(3) A statvment of the amount remaining unpatd under the sister state
judgment and the amount of interest accrued
thereon at the legal rate of interest appli-
cable in this state .

{4) A stalement thal no action based on the sister stute judgment is
currently pending in any court in this stale and that no judgment based
on the sister state judgment has previously been entered in any procecd-
ing in this state.

(§) Where the judgment debtor is an individeal, a statemeni setling
forth the name and last known residence address of the judgment debtor.
Where the judgment deblor is a corporation, a statement of the corpora-
tion's hame, place of incarporation, and whether the corporation, if for-
eign, has qualificd to do husiness in this state under the provisions of
Chapter 3 (commencing with Section 6400%) of Part 11 of Division 1 of
Title 1 of the Corporations Code, Where the judgmeunt debtor is a part-
nership, a statement of the name of the partnership, whether it in &
foreign partucrship, and, if it is a forcign partnership, whether it has
filed a statement pursuant to Section 15700 of the Corpurations Code des-
ignating an agent for service of processa. Exeepl for foctls which are
matters of public record in this state, the statements reguired by this
paragreph may be made on the basis of the judgment ercditor's informa-
tion and belief.




thy A statement setting forth the ume and address of the judgment
“reditor.

() A properly authenticated copy of the sisder state judgment shatl be
wttached to the application, ]
vAdded by Stats 1974, ¢, 211, p. 406, § 3.0

i 171020 FKiting of application; place

(a) The application shall e fifed in the office of the clerk of the
~uperior court for: _

11) The couniy in which any judgment debtor resides:; or

12) If nw judgment deblor is a residenl, any county in this state.

tk) The court may transier proceedings under thiz chapter pursuant to
Title 4 {commencing with Section 1927 of Part 2,
"Added by Stats 1974, ¢, 211, p. 406, § 3.)

§ 171025 Entry of judgment ‘

Jpon the filing nf the apphication, the clerk shall enter 8 judgment
based upon the application for the amounl shown therein to be remain-
ing unpaid under the sister state judgment , and
for the amount of interest accrued on the sister
state judgment at the legal rate applicable in
this state and the amount of the fee for filing
the application for entry of the sister state
Judgment . Entry shall be made in the
same manner a5 entry of & judgment of the superior court.

{ Added by Stats.1974, ¢, 211, p. 406, § 3.)

§ 1710.30 Notice of entry; procedure

Notice of entry of judgment shall be servod promptly by the judgment
creditor upon the judgment debtor in the manner provided for nervice of
summons by Articte 4 (commencing with Section 415.10; of Chapter 4 of
Title 5 of Part 2. Notire dhall be in 4 form prescribed by the Judicial
Council and shatl inform the judgment debior that he has 3D days within
which to make a motion to vacate the judgment,
1 Added by Stats.1974, c. 211, p. 408, § 3.)

§ 171035 Effees of entry; enlorecment

Fxeept s otherwise provitded i this chapter, 4 judgment entered pur-
il te this chapter shall base the sanne offeet as o moeney judgment of
a anprrior courl ol this state amd moy be enforecd or salistfied in like
AN hey,

Added Ly Rala 1078 0 211, o ANT, 8 20

PTHLHL Vacation of judgmeat; motion

oA fuderent eptered e tand to this chapter may be vacuated on
crauml whith wonld e oo defens do an o linn in this state on the

Ceeoaltate pudgment.



§ 1710.40 CODE OF CIVIH., PROCEDURE

{b} Not later than 30 days after serviee of notiee of entrey of judpion o
purauant to Section 170030, proof of which hits boes made te the manne
provided by Arlicle 5 (cemmeneing with Section 417101 of Chapler 4 o
Title i of Part 2, the judpwmient debtor, on writhen nolice te the Juedg
ment creditor, may make o moticn (o vaoate the judgment under the
section.

{Added by Stata.t974, ¢. 211, p. 407, § &)

§ 17i0.45 Writ of exceution; resident and nonresident deblors, sale o
distribution of property

ta) Excepl as otherwise provided in thiy section, & writ of executiol
on & judgment entered pursuant Lo this chupter shall nol ssue unlil a
least 30 duys after the judpment creditor serves potice of entry of th
Judgmeni upon the judyment debtor, proof of which has been made in the
tnanner provided by Artiele & (commencing with Section 417.10}) of Chup
ter 4 of Title 5 of Part 2.

(b) A writ of execution may be issued before service of the notice o
entry of judgment if the judegment debtor iz any of the following:

(1} An individeal who docs not reside in this stute.

(2) A foreign cerporalion not qualified to do businesa in this stat
under the provisions of Chapter 3 feommencing with Scetion 6403%) o
Part 11 of Division 1 of Title 1 of the Corporations Code,

{3) A foreign partnership which has not filed a statemeni pursuan
to Section 16700 of the Corporntions Code designating an agent for svrv
ice af process.

{c}. The court may order that a writ of execution be issued before sery
ice of the notice of entry of judgment if the courl finda upon an e
parte showing that great or irreparable injury would resait to the judg
ment creditor if issuance of the writ were delayed ax provided in subdi
vision (a}.

(d} Property levied upon pursuant Lo a wril issoed under subdiviaior
(b} or (¢} shall not be anld or distributed before 30 days after the judg
ment creditor serves notice of contry of the judgment upon the judg
ment debtor, proof of which haz been made in the manner provided by
Article & {commencing with Section 417.10) of Chapter 4 of Titie  of
Part 2. However, if propurty levied upon is perishable, it may be sokl
in order o prevent its destruction or loss of value, but the procecda ol
the sale shall not be distributed to the judgment creditor bufure the dats
sale of nonperishable property is permiasible.

(Added by Stats. 1974, c. 211, p. 407, § 3)

§ 1710.50 Stay of enforcement
{(a} The court shall grant 4 stay of enforcement where:

{1} An appeal from the sisler state judegment is pending or may b
taken in the state whick originally rendered the judygment. Under thix
paragraph, enforcement shall be slayed until the proccedings sy appeal
have been concluded or the Lime {or appeal has expired.

{2) A stay of enforcement of the sister state judgment has been grant-
ed in the sister state. Under this paragraph, enforcemenl shall be stuyed
untl] the asister state stay of enforcement cxpires or iz vacated.
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CODE OF CIVIL PROCEDURE § 1710.65

(4} The judgment deblor has made a motion to vacate pursuant to
Aeetion 171040, Pnder Lhis paragraph, cenforcement shatl be stayed
anetif the judgment debtor's motion to vacate is delermined.

47 Any other circwmstance exisls where the inlerests of juastice re-
e i stay of enforcement.

1) The eourt may grant a stay of onforcement under this section
o ite pwi motion, on X parte motiow, or o noticed motion.

fvy The court shull grant a stay of chforcement under this section on
wich lerms and condilions as are just inclading but net limited to the
lutiowing

(1) The enurt may require an undertaking in an amount it determines
vo be just, but the amount of the vadertaking shall not exceed double the
amount of the judpment creditor's claim.

2V IF & writ of execution has been issued, the court may order tha!
tt remain in effect.

¢31 If property of the judgment deblor bas been levied upon under a
wril of execulion, the court may order the levying officer to retain
puscedsion of the property eapable of physical possesgion and to maintain
the fevy on other property.
tAdded by Stat=. 1974, . 211, p. 408, § 4.)

§ 171055 Resirictions on entry of judgment

Nu judgment based on a sister stule judgment may be entered pursu-
anl to this chapler in auy of Lthe follewing cases:

(21 A stay of eoforcement of the sister state judgment is currently in
offeet in the sister state,

1bhy An action based on the sister siate Jmlgmvnt ia currently pending
tniny court in this slate,

il A judgment lased o the sister state judgment has previously been
cntered in any procecding bn this state
fAdded hy Stats 1974, ¢ 216, p. 408, § 4.

5 171060 Right of actinp to enforee judgment; exception

ca v Faeept s provided o subdivision (Y, nething in this chapter af-
fects auy ripht o judement credifor mar have to bring an action to en-
Toare e Alster stide fredpment .,

b Nuoaction to ovafsrce o sidber slate judgment may be brought
wlerr o judgment Lised on srch <ster stale judgment has previously
hoeon eatered pursuant to thiz chapter.

Addert by Stats 1994, ¢ 2T p o ud, § 0

5 1710.65 Night of action Tur other than payment of money

Phes entry of a Judgment Hased o g sster state judgment parsaant to
sno chapter does wol ool the right of Lhe judyment creditor to bring
o omedicen g oo Ak part of o sadpEment of @ sister state which does
v e The pavn ot of mmones, hor odoes the bringing of such an ac-
den hisnt the vight of Ihe jodjmens cecddar (o ubtain entry of judg-
st bataed an the aster slate baderiest nurseant e this chapter.
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