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Memorandum 76-19

Subject; Study 77.80 = Nonprofit Corporetions (Members! Derivative Actions)

By means of the derivative action, a shareholder or member of a cerporatien
may enferce a cerporate right, vhere the corperation refuses te act,against of-
ficers or directars of the cerporatien or agasinst third persens. The plalntiff
sues on behalf of the corporation,and any resulting money judgment is in faver
of the corperation rather than the plaintiff. Of course, a prevailing‘plaintiff
13 generally allowed cests and atterney's fees. Derivative actiens sheuld be
distinguished from sharehelders' or members' direct actiens (which may be class
actiens) against the cerporatien, Fxamples ef derivative actiens include; acw
tiens to recever dameges from an ultra vires act; actiens te enjein directers,
officers, or centrelling shareholders fram breaching their fiduciary duty te the
corpsration ar te recever damages fer breaeh of duty; actiens te enjlein eutsiders
from wronging : the cerporstion or to recever fer such wr:ﬁg. Examples of direct
actions include: actloms based on corpsrate cenfract with steckhelder .sr member
aslindividual; tart actiens fer injury te the sharehelder or member; actigns te
enferce the right té vote in the cerperatien; actiens to cempel disselution;
actions %o remedy the wrengful expulsion of & member, Direct and derivative

causes may be cembined in the same actien. (The foregoing discussion is derived

from 13 W. Fletcher, Private Corporatiens §§ 5907-6045.5 (perm. ed, rev, vel,

1970}, and H. Henn, Corporations §§ 358-380 (24 ed. 1970)}.)

The exilsting General Nonprefit Corperatien law dees net explicitly previde
for derivative actlens in the right of a_nenprefit corporatlien, Presumably, the
sharehelder derivative actlon provision of the General Corperatien Iaw (Sectien
834 in the existing law, see Exhibit I--pink) governs derivative actions in the

right of nenprofit corporations by force of Section 5002 which incerporates
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provisions of the Gemeral Corporation law for the purposes of the General
Nonprofit Corporation Law and by force of Section 103 which defines "shareholder”
to Include “"member,"

Derivative actions by members of nonprofit corporations have not resulted
in many reported cases in California. We have found only one such case. In

Ashton v. Dashaway Association, 81 Cal. 61, 22 P. 660 (1890), a member of an

incorporated temperance assoclation was permitted to bring an action in equity

to prevent the distribution of the assets of the association to the members. A
leading treatise states that the "right of a stockholder te sue is not affected
by the nature or kind of the corporation, and the law pertaining to derivative
sults applies to a nonprofit corporation exactly the same as if it were a business
corporation." (13 Fletcher, supra, at § 5950, citing decisions in Washington,
Iouisiana, Delaware, New York, and New Jersey.} New York and Pennsylvania have
made explicit the right of a member to bring a derivative action. (N.Y. Not-for-
Profit Corporation Iaw § 623 (Exhibit II--yellow); Pa, Corporation Notefor=profit
Code § 7765 (Exhibit III--green).)

At the June 1974 meeting, the Commisslon considered a draft of previsiens
relating to derivative actions and decided that the General Nomprofit Corporation
Iaw should provide explicitly for derivative actions. The staff has given further
consideration to the earlier draft, particularly in light of the new General Cor-
poration Iaw and the Commission discussion and decislions concerning the earlier
draft, and has drafted a new set of provislons which are attached to this memo-
randum. The remainder of this memorandum is a discussion of the attached draft

and possible alternative provisions.

Who My Bring Derivative Actions

Under the General Corporation Iaw, any shareholder mey bring a derlvative

action if he meets the other requirements,but an undertaking in the amount of
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up to $50,000 may be required. The earlier staff draft was similar to the Rew
York provision in that it required an action to be brought by the lesser of
50 members or 10 percent of the members and eliminated the undertaking provision.
However, at the June 157L meeting, the Commission expressed some concern that
this might be too restrictive. Accordingly, the atteched draft proposes to
combine the two provisions by permitting a derivative action to be brought by
the lesser of 50 members or 10 percent of the members (provided that they all
meet the requirements discussed below) .without the necessity of givinz an undere
taking; where the plaintiffs do net meet this numerical qualificatieon, the defend-
ant corporation or the defendant directors or officers may meve for an undertaking
in the same manner as is provided in Section 83k of the General Corporation law
{new Section 800). This scheme 1s similar te that provided in Pennsylvania.
(See Pa. Corporation Not=for-profit Code § 7765 in Exhibit T.)

This scheme provides flexibility in the nonprefit situation while, at the
same time, protecting against "strike suits" by means of the SO~member or 10-
percent rule or by means of the undertaking requirement in cases where fewer

members sue.

Contemporaneous Membership Rule

At the June 1974 meeting, the Commission decided that a plaintiff member
must have been a member at the time the transaction complained of occurred. In
the attached draft, we have followed the form of the contemporaneous ownership
rule as it appears in Section 800 of the new General Corporation ILaw. Section
800 contains an exception to the contemporaneous ownership rule that did not
appear in Section 83k of the old General Corporation Iaw. We have included this

exception in the draft of Section 5801 for the sake of consistency.



Other Conditions Precedent to Suit

The draft, like Sections 800 and 834, requirei the member to make come
effort to secure from the nonprofit corporation the action he is suing for or
to give hls reasons for not making such effort. Usually this takes the form
of a demand on the board of directors. This need not be done where the alleged
wrongdoers are in control of the corporation. A demand on members might also
be regquired where the members have the power to ratify the alleged wrongdoing.
The exact nature of the efforts needed to satisfy the exhaustion of remedies
requirement cannot, of course, be specified in the statute. However, the draft
statute, like Sections 800 and 83k,does require the plaintiff to inform the
hoard of directors or the corporation in writing of the grounds for the action

or deliver a copy of the complaint that the plaintiff proposes to file.

Costs and Attorney's Fees

The draft statute, like Sections 800 and 834, does not attempt to state
the law regarding the award of costs and attorney's fees except where an under-
taking is given {see discussion below). The normal rules concerning costs
apply in derivative actions. Some special rules concerning attorney's fees
developed by the courts are applicable to derivative actions. Hence, where the
plaintiff’s action results in the preservation of a fund or the award of damages
to the corporation, the plaintiff is entitled to be compensated for his attorney's
fees (as well as costs) from the fund. Even where no actual monetary gain
results from the action, the plaintiff muy receive hig attorney's fees if the
corporation has received a "substantlial benefit" from the litigation. Fletcher

v. A. J. Industries, Inc., 266 Cal. App.2d 313, 72 Cel. Rptr. 146 (1968). We

do not propose to codlfy these rules.



Under the staff draft, if the plaintiffs satisfy the 50 member or 10 per=
cent of the members rule, they do not huve to give an undertaking, and the

nanprofit corporation would not be entitled to attorney's fees.

Undertaking to Secure Defendant's Expenses

VSection 5803 of the staff draft parallels the provision of Section 800 of
the new General Corporation Iaw relating to security for expenses, including
attorney's fees. In order to obtain an order for an undertaking, the defendantL
must show either that there is no reasonable possibility that the action will
benefit the corporation or that the individual defendant who is an officer or
director did not participate in the transaction complained of. If an under-
taking is required, and the defendant ultimately prevails, then his costs and
attorney's fees may be satisfied out of the security. However, this provision
does not provide authority for the award of attorney's fees where no undertaking
is given—-g;g;L where the defendant does not seek an undertaking within the
time provided, where the defendant does not show that the grounds for requiring
an undertaking exist, or where an undertaking is ordered But the action is dis-
missed because the plaintiff fails to furnish the undertaking. See Code Civ.
Proc. § 1021 ("except as attorney's fees are specifically provided for by

statute, the measure and mode of compensation of attorneys . . . is left to

the agreement, express or implied, of the parties™); Freeman v. Goldberg, 55
Cal.2d 622, 361.P.2d 2hk, 12 Cal. Rptr. 668 (1961)}{no attorney's fees awarded
where derivative action dismissed because of plaintiff's failure to give under-

taking).

Court Approval of Settlement

We have codifled the reguirement of case law that the court approve any

settlement or compromise of the derivative action. See Ensher v. Ensher,
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Alexander & Barsoom, Inc., 187 Cal. App.2d 407, 9 Cal. Rptr. 732 (1360). The

theory of this rule is that the pla:intiff in a derivative action is a trustee
for the corporation's cause of action. Court approval is required to protect
against suits brought for thne personal enrichment of the plaintiffs or their

attorneys.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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EXARIBIT T

Pewl, Crormp. Tode § 83503

854, Conditions provedeat 2o muintenancs of member’s be

sherebolier’s aciion: “etlon for flxmtiﬁ’ & furnish apous
rity: Whea vloadings to oo Blass pplicailon of soction to
incorporeted and unineotyporated ssstcintons, | Ry

(r; He sition may be intituted or mairtained in righ% of-emy

unincarporeted seenciaiion or of any domentic cv foreign m

tion by & miember of soch sssocintion or by the holder or

of shares, o0 of viding trost seetiicetes reyresenting whares, ef

Auci corporstion usless both of the foliowing conditions exist: C

{1} The plainuid 2 legss in the somplaivt that he was g mamhar,

' registersd eharehulder ur the Lolder of voting trust at
 the lime of the transaction op any part iheresf of g ha

complaing or. that hiv membershiy, shares or vobing trust oertifi-
naiog theresfier devolved upon him by operaticn of law from ]
holder who was & hoider at the time of the transaction or any
part thereof complsined of . ‘ SR

(2) The plaintiff alleges in the complaint with particularity his
efforta to secure from the board of directors such action as he

facts of each cause of action against each defendant director or
dalivered to the corporation or such board of directors & true copy
of the complaint which he proposes 1o file, and the reasons for his
failure to obtair such sction or the reasons for not making such
effort,

(b} In any such sction, at any time within 30 days after service
of summons upon the corporation or any defendant who ia an
officer or director of the corporation, or held such office at the
time of the acts complained of, the corparation or such defendant
ey meve the court for an order, upon notice and hearing,
requiring the plaintiff to furnish security as hereinafter provided.
Such motion shall be based upon one or more of the following
grounds: B _ .

(1) Thet there is no reasonsble possibility that the prosecution
of the cause of action alleged in the complaint egainst the moving
perty wili benefit the corporation or its security holders:

(2} That the moving party, if other than the corporation, did not
participate in the transaction complained of in any capacity.

The court on application of the corporation or any defendant
:ha?iy, for good cause shown, extend such 30-day pericd for an

iticnsl period or periods not exceeding 60 days.

At the hearing ipon such motion, the court shall consider such
evidercs, written or oral, by witnesses or affidavit, us may be
material: (a) to the ground or grounds upen which the motion is
based, or () to 8 determinaiion of the probable reasonahle ex-
peemes, including attormey’s fees, of the corporation and the
moving party which will be incurred in the defense of the action.
If the court determines, efter hearing the evidencs. adduced by the
parties at the hearing, that the moving party hes eptablished a
probability in support of sy of the grounds upon which the
motion is based, the cour. shall fix the nature and amount of
sceurity, not o exceed twenty-five thousand doliars ($25,000), to
be furnished by the plaintiff for reascnsble sxpenses, inclu
attarney's foes, which may be incurred by the moving party
the -':uzﬁmtion in connection with such action, including ex-
m whith aaid corporation mey become liable pursuant to

CBIG. A ination by the court that security either

- ﬁlﬂnrlhannothﬁﬁmmhadarnhaﬂbefmishgdﬂwmeor

m@fq&mtgmdmtastuutbaw.ﬂidﬁm&dwmyda



§ 884

determinetion of any ehe of rmore issted in the sctiou or of the
merits thereof. The corporation sad the moving party shall have

| macourss to such security in sech amount as the court shall
. determine upon the fermination of such scdom, The amount of
ek security inay therewfter {rom time to time be iacresssd or
3 11

sed in the discretion of the court upon showing that the
sootrity provided has or may become inadequate or is excessive,
but such order shall ret incromse the totsl smount of -such

© security beyond twentyfve thousand dollors (8250001 If the .

upcn any such motion, moekes a deterndnation that secung

. oourt, :
thall be furnished by the piaintiff as to any one or more

ants, the actin sholl b2 dismissed a5 ia such defendant or

defendants, unlses the security required by the coust shall haws

mmrnhh»dﬁﬂﬁasuchrmahhﬁmmm%ﬁmdhy
court.

If the plaintiff in any such action shall, either before or after 2
motion s made pursuant Lo thie subdivision, or any order or
determination pursusnt to such motion, post good and sufficient
bond or bonds in the aggregate amount of twenty-five thousand -
dollure (326,000} to secure the reasonable expenses of the

. entitled to make such motion, such plaintiff or plaintiffs be

deemed to have fully complied with the requirements of this
subdivision and with sny order for security theretofore made
hereto, any such motion then pending shail be deemad
of, and no further or additional bond or other security

1 be required.

{¢) If any such motion is filed, no pleadings need be filed by the

action shai be stayed, wntl 10 fay and the prosecution of such
on unti ¥ r such motion shall

boen disposed of, HEOn A% hew

(d) The provisions of this section are applicable to all amocia-

’ tions, both incorporated and unincorporated. As used in this

section “corporation” includes an unincorporated aasociation, and
“board of directors” includee the managing body of an '
rated association. ‘ .
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EXHIEIT TI

. {Hew York Rotefor«Profit Corporation law § 623.]
XOT-FUR-PROVIT QOLP. 6164
NECL e

§ SI3. Members' derivollve sction broughi in the sght
af the corporaiion M gretere o jedgment In i3
fonvor

{a} An ection may be Erought in the right of & domaestic or
foreign cocporation fo procure ¢ judgment in it faver by fve
percent or more of any class of members ar by such percontage
of the holdars of capital certificates or of $he cwners of
s beneficial interest in the capital certificates of such
corparation.

(&) In any such actias, it shell be made fc; apposr that each
plaintiff is:such a member, holder or ewner at the tims of
bringing the action.

{c) In any such action, the complaint shell set forth with

:+  particularity the efforts of the plaintiff or plaintifls to wcure

the initiation of such actien by tha board of the reason for not
making such affort.

{d} Such action shall not be discontinued, compromised or
settled without the approval of the court having jurisdiction of
the action. If the court shall determine that the interssts of
the membars or of any class or classes thereof will be substen-
tislly affected by such discentinvance, compromise or sotile-
ment, the court, in its discretion, may direct fhat nelice, by
publication or otherwise, shall bs given to the members or class -
ot classes thersof whose inferssts it determines will be so
affocted; if notics is so directed to ba given, the court may
detarmine which sne or mere of the partios f5 the achion -hali
bear the expense of giving the seme, in such amount as the
court shall determine and find to be rassonable in the circum.
stances, and the amount of such expense shall be swarded as
special costu of the action and racoverable in the same manner
as statutory taxable costs.

{e] 1f the action on beksif of the cotporation was successful,
in whole or in part, or if anything was receivad by the plaintiff
or plaintiffz or & claimant or cleimants es the result of &
judgment, compromise of settlemant of an action or claim, the
court may award the plaintitf e plaintiffs claimant or cliaim-

ants, reasonable expenses, including reasenable attorney's faes,
and shall direct him or them to aceount to the corperetion for
the remnainder of the procesds to received by him or them. This
paragraph shall not apply to eny judgment rendered for the
benafit of injured membees or non-record owners oaly and
limied 1o g rscovery of the loss or damage sustained by them.
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| ZXHTATT Tif
[Pennsylvenia Corporsticn Xot-ior-Brofit Coede § 7765.]

§ 7768, Actios. by memlcrs io enforce a secondary right

(8) General rule—FExedpt as provided in suhsaction (bl of this
section, in any action breught to enforce & secondary right on the
part of one or more members agaisst any officer or director, or
former officer or director, of a nonprefit carporation because such
corporation refuses to eaforce rights which may properly be as-
sected by it, the plaintiff or plaintiffs must aver and it must be
made to appear, that the plaintiff or each plaintiff was a member
of such corporation at the time of the transaction of which he
complains.

(b) Exception—Any member who, except for the provisions of
subsection (a) of this section, would be entitled to maintain such

~ an action and who does not micet such requircments, may, never-
theless in the discretion of the court, be allowed to maintain such
action on preliminary showing to the court, by petition, and upon

affidavits and depositions as may be required by the court, that
; there is a strong prima facie case in favor of the claim asserted on
i behalf of the corporation and that without such action serious
" injustice will result. - .

(c) Security for costs.—Iu any such action instituted or main-
tained by less than the smaller of 50 members of any class or 5%
of the members of any class of such nonprofit corporation the
corporation in whose right such action is brought shall be entitled
at any stage of the proceedings to require the plaintiff or plain-
tiffs to give security for the reasonable expenses, including at-
torneys’ fees, which may be incurred by it in connection *there-
with, for which it may become liable pursuant to section 7743 of
this title (relating to mandatory indemnmification) (but only in-
sofar as relates to actions by .r in the right of the ¢ rporation)
to which security the corporaiion shall have recourse in such
amount as the court having jurisdiction shall determine upon the
termination of such action. ‘The amount of such security may,
from time to time, be increased or decreased in the discretion of
the tourt having jurisdiction of such action upon showing that
the security provided has or may become inadequate or excessive.
Such security may be denied or limited in the discretion of the
court upon preliminary showing to the court, by petition, and
affidavits and depositions- as may be required by the court, es-
tablishing prima facie that the requirement of security or full
security *would impose undue hardship on plaintiffs and serious
injustice would result.

(d) Nenqualified foreign corporations.—The provisions of this
section shall extend to nongqualified foreign corporations.



100/962 § 5800

CHAPTER ©. MENBERS' DERIVATIVE ACTIONS

§ 5800. Right of wmeuber to bring derivative action

5800. A vember of a domestic or foreign nonprofit corporation may
institute and maintain an action in the right of the nonprofit corpora-

tion only as provided in this chapter,

Comment. Section 5810 makes explicit the right of a member of a
nonprofit corporation to bring a derivative suit. Formerly, Section 834
of the former General Corperation Lav (predecessor of Section 300 of the
new General Corporation Law) governed such actions in the right of
nonprofit corporations. See former Sections 103 {"shareholder" includes
"member"”) and 9002 (incorporating provisions of General Corporation
Law). See also Ashton v. Dashaway Ass'n, 81 Cal. 61, 22 P. 660 (1890).

vwote. The staff will give further consideration to the inclusion
of foreign nonprofit corporations in this section when we consider the
general subject of forelgn nonprofit corporations. Whether the holder
of a voting trust certificate should be permitted to maintain an action
will depend upon whether voting trusts are authorized by the nonprofit
corporation law,

5800--1



100/963 ¢ 5801

§ 5301, Allepations of complaint

3801, {a) In an action brought pursuant to this chapter, the
complaint shall contain all of the following allegations:

(1) Each plaintiff is a member of the nonprofit corporation at the
time the action is commencad.

(2) Each plaintiff was a member of the nonprofit corporation at the
time of the transaction (or any part thereof) complained of or holds a
membership which devolved upon the plaintiff by operation of law from a
person who was a member at such time.

(3) The plaintiff’s efforts to secure from the board the action the
plaintiff desires or the reasons for not making such efforts. Such
allegations shall be made with particularity,

(4) The plaintiff has either informed the nonprofit corporation or
the board in writing of the ultimate facts of each cause of action
against each defendant or delivered to the nonprofit corporation or the
board a true copy of the complaint which the plaintiff proposes to file.

(b) The court, in its discretion, may allow a plaintiff who does
not meet the requirements of paragraph (2) of subdivision (a) to main-
tain an action under this chapter after a preliminary showing and deter-
mination by the court by motlon and after a hearing at which the court
shall consider such evidence, by affidavit or testimony, as it deems
material of all of the following:

(1) There is a strong prima facie case in favor of the claim as-
serted on behalf of the nonprofit corporation.

{2) No other similar action has been or is likely to be instituted.

58] =1



% 50m1

(3) The plaintiff acquired the membership before there was disclo-
sure to the public or to the plaintiff of the wrongdoing of which the
plaintiff complains.

(4) Unless the action can be maintained, the defendant may retain a
galn derived from defendant's willful breach of a fiduciary duty.

(5) The requested rellef will not result In unjust enrichment of

the nonprofit corporation or any member of the nonprofit corporation.

Comment. Section 5802 provides for the allegation in the plain-
tiff's complaint of several conditions to bringing a derivative action.
Subdivision (a) is the same in substance as subdivision (b) of
Section 300 of the General Corporation Law and subdivision (a) of former

Section 834 except that references to “shareholders” have been changed
to "wembers.” The requirement stated in paragraph (1) is implicit in

Section 800 and former Section 334.

Subdivision (b) provides an exception to the contemporaneous mem=
bership rule of subdivision (a)(2). It is the same in substance as a
portion of paragraph (1) of subdivision (b} of Section 800,

353 --2



100/965 £ 5802

% 5802, Discontinvation of action; court approval

5802. 4An action brought pursuant to this chapter shall not be
discontinued, compromised, or settled without the approval of the court.
Comment, Section 53802 codifies the rule stated in Ensher v.

Ensher, Alexander & Barsoom, Inc., 187 Cal., App.2d 407, 9 Cal. Rptr. 732
(1960).

5802w~1



100/966 5 5803

§_5803. Security for defendant's expenses

5803. (a) Ixcept as otherwise provided in Section 3804, in an
action pursuant to this chapter, at any time within 30 days after serv-
ice of suumons upon the nonprofit corporation or upon any defendant who
1s an officer or director of the nonprofit corporation or held such
office at the time of the acts complained of, the nonprofit corporation
or such defendant may move the court for an order, upon mnotice and
hearing, requiring the plaintiff to furnish security as provided in this
section,

(b) The motion shall be based upon one or both of the following
arounds:

(1) That there is no reasocnable possibility that the prosecution of
the cause of action alleged in the complaint azgainst the wmoving party
will benefit the nonprofit corporation or its members.

{2) That the moving party, if other than the nonprofit corporation,
did not participate in the transaction complained of in any capacity.

{c) The court on application of the nonprofit corporation or any
defendant may, for good cause shown, extend the 30-day period provided
by subdivision (a) for an additional period or periods not exceading 60
days.

(d) At the hearing on the motion, the court shall consider such
evidence, written or oral, by witnesses or affidavit, as mey be material
(1) to the ground or grounds upon which the motion is based or (2) to a
determination of the probable reasonable expenses, inciuding attorneys’

fees, of the nonprofit corporation and the moving party which will be

5303--1



5 5803

incurred in the defense of the action. If the court determines, after
hearing the evidence adduced by the parties, that the moving party has
established a probability in support of any of the grounds upon which
the motion is based, the court shall fix the nature and amount of secu=
rity, not to exceed fifty thousand dollars (550,000}, to be furnished by
the plaintiff for reasonable expenses fncluding attorneys' fees which
may be incurred by the moving party and the nonprofit corporation in
connection with the action.

(e) A ruling by the court on the motion shall not be a determina-
tion of any issue in the action or of the merits thereof.

(f) The amount of the security may be increased or decreased in the
discretion of the court upon a showing that the security provided has or
may become inadequate or is excessive, but the court may not in any
event increase the total amount of the security beyond fifty thousand
dollars (550,000).

(g) If the court makes a determinatien that security shall be
furnished by the plaintiff as to any one or more defendants, the action
shall be dismissed as to such defendant or defendants unless the secu-
rity required by the court has been furnished within a reasonable time
fixed by the court.

(n) Upon the termination of the action, the nouprofit corporation
and the moving party shall have recourse to the security in an amount
determined by the court,.

(1) If the plaintiff, either before or after a motion is made

pursuant to subdivision (a) or any order or determination pursuant to

5803w
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such motion, posts good and sufficient bond or bonds in the aggregate
amount of fifty thousand dollars ($50,000) to secure the reasonable
expenses of the parties entitled to make the motion, the plaintiff has
complied with the requirements of this section. Any motion for securlty
then pending shall be dismissed, and no further or additional bond or
other security shall be required.

{j) 1f a motion is filed pursuant to subdivision (a), no pleadings
need be filed by the nonprofit corporation or any other defendant, and
the prosecution of the action shall be stayed until 10 days after the
disposition of the motion.

Comment. Section 5803 continues the substance of subdivisions (b)
and (c) of former Section 434, The maximum amount of the undertaking

has been raised to $50,000 to be consistent with Section 800 of the new

General Corporation Law.

dote, If the Commission's Kecommendation Relating to Undertakings
for Costs is passed, we will amend this section accordingly.

If the Commission decides to provide that the nonprofit corporation
may indemnify its directors and officers for their litigation expenses
when that subject is considered, we will add a provision for the under-
taking under Section 5803 to cover such amounts as is provided in Sec-
tion 300 of the General Corporation Law.

5803--3



100/968 5 5804

§ 5804. Uxception to security for defemdant's expenses

5804. otwithstanding Section 5803, if an action is brought pursu-
ant to this chapter by at least 50 wembers or at least 10 percent of the
members, tthichever number is smaller, the plaintiffs shall not be re-

quired to furnish security for the defemndant's expenses.

5304—--1



