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BACKGROUND

The Commission, in connection with its study of Eminent Domain Law,
previously reviewed the Evidence Code provisions relating to value, dam~
ages, and benefits in condemnation and inverse condemnation cases. At
that time, the Commission did not wish to propose any significant sub-
stantive changes because it was felt that such changes were not integral
to the Eminent Domain Law and their inclusion in the recommendation pro-
posing the Eminent Domain Law might jeopardize the passage of the legis-
lation reforning the substantive and necessary procedural provieions re-
lating to eminent domain. A few changes in the Evidence Code provisions
were tentatively approved, but these changes were eliminated from the
final reconmmendation because the Commission concluded that a careful
study of the Evidence Code provisions should be a separate project after
the Eminent Domain Law itself had been enacted. In addition, the Col-
lege of Fellows of the American Soclety of Appraisers had promised to
present suggestions for reform of the Evidence Code provisions, and
those suggestions had not yet been received.

The Eminent Domain Law having been enacted, the staff believes that
now 1s an appropriate time to make a careful review of the Evidence
Code provisions.

The staff has contacted the College of Fellows of the American

Society of Apprailsers, but apparently their study is not in progress.



8o gias sq inwite then Lo send oD or mowe representatives Lo oup Jan=
vary meeting when this memorandum is discussed. We also plan to invite

our consultants on eminent domain to the January meeting.

ANALYSIS

This memorandum reviews the various Evidence Code provisions re-
lating to valuation, indicating what action, if any, the Commission has
previously taken. The discussion of each Evidence Code section presents
first the text of the section and then any relevant observations. Com=
parable provisions of the Uniform Eminent Domain Act are alsc noted. The
Uniform Act provisions are attached as Exhibit I (pink). The memorandum
also notes any suggestions for change previously submitted to the Com-
migsion by the State Bar Committee on Condemnation (see Exhibit II--yel-
low), by vespondente to the Commission's questionnaire on evidence in
eminent domain, or by the Commission's consultant, Mr. Matteoni. Mr.
Matteoni's analysis of the questiomnaire reeponses and a Highway Research
Board study of evidence is attached to this memorandum as is a copy of
the Highway Research Board study. We present this background material
80 that the Commission's study of this matter will be a comprehensive
one. If the Commission does not recommend a particular change in the
Evidence Code provisions, it will ordinarily be safe to assume that the
Compission has considered that suggested change and concluded that it
would be an undesirable one. The memorandum outlines the policy issues
raised. The background material attached will give you the background

you need to become informed concerning evidence in eminent domain problems.



GENERAL COMMENT

The existing Californla Evidence Code provisions are the result
of a long and stormy series of battles in the Legislature. A bill recom-
mended by the Commission passed the Legislature in 1961 but was vetoed
by the Governor. The Governor took the extraordinary action of per-
gonally holding a one-hour hearing on the bill before he decided to
veto it. Again in 1963, a bill recommended by the Commission was passed
but vetoed., Finally in 1965, legislation was enacted based on the Com—
mission recommendation; the legislation was not recoumended by the Com=-
mission. Senator Cobey worked out a compromise with the public agencies

which permitted enactment of the legislation.

§ 810. Article applies only to condemnation proceedings

810. This article 1s intended to provide special rules of
evidence applicable only to eminent dowain and inverse condemna-
tion proceedings.

Several commentators have suggested that the rules of evidence for
valuation of property in eminent domain be applied to other proceedings

to value property that use the same standard of fair market value. See,

€.8., Whitaker, Real Property Valuation in California, 2 U.S.F. L. Rev.

47, 68 (1967); Carlson, Statutory Rules of Evidence for Eminent Domain

Proceedings, 18 Hastings L.J. 143, 144 (1966). Such other proceedings

might include real property and inheritance taxation, partition, insur-
ance coverage, and others governed by case law. The staff has not
researched the extent to which application of the eminent domailn rules

to these other areas would change the law and has not attempted to imple-

ment this suggestion. Such research would be a substantial undertaking.



§ 811, "Value of property"

811. As used in this article, "value of property" means the
amount of "just compensation" to be ascertained under Section 19 of
Article I of the State Comstitution and the amount of value, damage,
and benefits to be ascertained under Articles 4 {(commencing with
Section 1263.310) and 5 (cormencing with Section 1263.410) of Chap=-
ter 9 of Title 7 of Part 3 of the Code of Civil Procedure.

The Commission made amendments to this section in 1975 to conform
to the Eminent Domain Law. The Commission's Comment reads:

Comment, Section 811 is amended to conform to the numbering
of the Eminent Domain Law.

Section 81l makes clear that this article as applied tc emi-
nent domain proceedings governs only evidence relating to the de-
termination of property value and damages and benefits to the re-
wmainder. This article does not govern evidence relating to the
determination of loss of goodwill. (Code Civ. Proc. § 1263.510).
The evidence admissible to prove loss of goodwill 1s governed by
the gemeral provisions of the Evidence Code. Hence, nothing in
this article should be deemed a limitation on the admissibility of
evidence to prove loss of goodwill if such evidence is otherwise
admiseible,

§ B12, Concept of just compensation not affected

812, This article is not intended to alter or change the
existing substantive law, whether statutory or decisional, inter-
preting "just compensation” as used in Section 19 of Article I of
the State Constitution or the terms "fair market valuve,"” "damage,"
or "benefit” as used in Articles 4 (commencing with Section
1263.310) and 5 (commencing with Section 1263.410) of Chapter 9 of
Title 7 of Part 3 of the Code of Civil Procedure.

The Commission made amendments to this section in 1975 to conform
to the Eminent Domain Law. The Uniform Act has a comparable provion,

Section 1101(b).

§ 813, Value may be shown only by opinion testimony

813. (a) The value of property may be shown only by the opin=
ions of:

(1) Witnesses qualified to express such opinions; and

Y



{2} The owner of the property or property interest being valued.

(b) Nothing in this section prohibits a view of the property
being valued or the admission of any other admissible evidence (in-
cluding but not limited to evidence as to the nature and condition
of the property and, in an eminent domain proceeding, the character
of the ilmprovement proposed to be constructed by the plaintiff) for
the limited purpose of enabling the court, jury, or referee to
understand and weigh the testimony given under subdivision (a); and
such evidence, except evidence of the character of the improvement
proposed to be constructed by the plaintiff in an eminent domain
proceeding, is subject to impeachment and rebuttal.

Evidence of value limited to opinion testimony. Subdivision (a)

of Section 813 permits the value of property to be shown only by opin-
ion testimony. Section 1103(a) of the Uniform Act does not so restrict
the evidence. Professor Arvo Van Alstyne has written to the Commission:

Section 1103(a), as approved at the national meeting in Hawaii,
was significantly changed so that it does not now restrict evidence
of value to opinion testimony, comparable to the policy reflected
in California Evidence Code section 813(a). As finally approved,
subsection (a) only restricts opinion evidence as to value of prop-
erty to such testimony as is given by persons designated in sub-
section (a), thereby leaving to the general law of the adopting
state the question whether additional evidence of value, other than
opinion evidence, is admissible. This change in approach was ex-
tensively debated in the Hawail meeting, and the change in policy
was clear and positive. For example, the principal proponent of
the change (Honmorable Eugene Burdick of North Dakota) pointed out
that under the law of Worth Dakota, direct evidence of comparable
sales was often admitted through the testimony of the individuals
who had bought and sold the comparable property; and he regarded
this approach to valuation testimony as a desirable one which
would be outlawed if the originally proposed version of section
1103 were adopted. By reason of the change, such evidence will
still be admissible in North Dakota.

The reasomns that California limits the evidence of value to opinion tes-
timony are expressed in the Law Revision Commission's 1960 recommenda-
tion relating to evidence in eminent domain proceedings:
The value of property has long been regarded as a matter to
be established in judicial proceedings by expert opinion. If this

rule were changed to permit the court or Jjury to make a determina-
tion of value upon the basis of comparable sales or other basic



valuation data, the trial of an eminent domain case might be unduly
prolonged as witness after witness 1s called to present such testi-
mony. In addition, the court or jury would be permitted to make

a determination of value without the assistance of experts qualified
to analyze and interpret the facts established by the testimony

and to make an award far above or far below what any expert who
testified considers the property is worth--even though the court

or jury may know little or nothing of property values and may never
have seen the property being condemned or the cowparable property
mentioned in the testimony. The Commission believes that the net
result would be lengthened condemnation proceedings and awards
which would often not realize the constitutional objective of Just
compensation. To avoid these consequences, the long established
rule that value 1s a matter to be established by opinion evidence
should be reaffirmed and codified.

The primary consequence of requiring that value be based on opin-
ion testimony is that the verdict award must generally be within the

high and low valuation opinions offered. Redevelopment Agency v.

Modell, 177 Cal. App.2d 321, 2 Cal. Rptr. 245 (1960); State v. Wherity,

275 Cal. App.2d 241, 79 Cal. Rptr. 591 (1969). However, 1t has been
stated that a severence damage award may be higher than the total sev-
erance damage estimate of any single witness as long as it does not
exceed 'the highest valid arithmetical combination of factors selected

from the testimony of all the witnesses.'" Feople v. Jarvis, 274 Cal.

App.2d 217, 227, 79 Cal. Rptr. 175, 181 (1969). Similarly, the sev-
erance damage award may be lower than the range of testimony 1f the jury
has based its verdict on factors presented by the witnesses. City of

Pleasant Hill v. First Baptist Church, 1 Cal. App.3d 384, 82 Cal. Rptr.

1 (1969).

In this conmection, 1t should be noted that the State Bar Committee
has complained that trial and appellate courts should not be permitted
to use "contrived interpretations" of evidence to support a verdict out-
slde the range of the opinion testimony. The staff assumes the State

Bar would be strongly opposed to adoption of the Uniform Act approach.

-6—



Right of owner to testify, Section 813{s}{2) pewmits the owner of

the praperty or property interest being valued to express an opinion as
to value regardless of his qualifications. The State Bar Committee
has suggested that this provision should define an owner to be "any
person whogse pleading or testimony discloses an interest, the taking or
impairment of which will entitle said person to recelve compensation in
the action." One consequence of this suggestion 1s to pernit persons
having or claiming an interest in the property to testify not only to
the value of that interest but also to testify to the value of the whole
in cases where there is a lump-sum determination with subsequent appor~
tionment.

In respense to this suggestion, the Commission tentatively recom-
mended that Section 813(a)(2) be amended to read:

813. (a) The value of property may be shown only by the opin-
ions of:

* * * * *

(2) The owner of any right, title, or interest in the property
er preperty imterest being valued.

* * X * *

Comment. Section 813(a)(2) is amended to make clear that not
only the fee owner of the property, but any person having s com-
pensable Interest in the property, may testify as to the value of
the property or his interest therein. Cf. Code Civ. Proc.

§§ 1235.170 ("property” defined) and 1263.010 (right to compensa-

tion).

When the Commission distributed its tentative recommendations re-
lating to eminent domain for comment, it received only one communication
directed to the - gyper.. testimony provision, from the County of San

Diego: "Further, it is sugpested that the ratfonale behind allowing

the owner to testify be examined and set forth in the Evidence Code as



the conditions precedent for such owner to testify." This suggestion

finds support in the Uniform Act provisions which permit an owner to

testify "upon proper foundation." Professor Van Alstyne has written to

the Commission:

It should be noted that section 813{a) of the California Evi-
dence Code only requires a showing of knowledgeability as to the
character and use of the property if a corporate officer or employee
has been designated to express an opinion of its value. No such
requirement 1s expressly set out with respect to the owner of a
right, title, or interest in the property being valued. (See tenta=~
tive recommendation, page 296.) The Uniform Code, on the other
hand, requires a "proper foundation" as a condition of admissibility
of opinion evidence offered by any one of the witnesses who are
designated as otherwise permissible for this purpose, including
an owner of the property. The Uniform Code 1s, in this respect,
more restrictive than the California Evidence Code.

The Comment to the Uniform Act provision states, however, that "an ade-
quate foundation for an owner's testimony would ordinarily be provided
by mere proof of his ownership; no special requirements of familiarity
with the property of knowledge of its value are prescribed for an owner's

testimony."

Ripght of corporate owner tc testify. In California, where the

owner of the property is a corporation, a corporate officer may not tea-

tify as an owner. See, e.g., City of Pleasant Hill v. First Baptist

Church, 1 Cal. App.3d 384, 82 Cal. Rptr. ! (1969); Cucamonga County

Water Dist. v. Southwest Water Co., 22 Cal. App.3d 245, 99 Cal. Rptr.

557 (1971). Other jurisdictions permit an officer of a corporation to
testify if he has knowledge of the property apart from mere holding of

office. See discussion in City of Pleasant Hill, supra, at 4ll-4l4,

The State Bar Committee has recommended that the statute make clear
that an officer or majority shareholder of a corporation which owms the

property is competent to express an opinion as to value if he "is first

-



shown to be knowledgeable of the character and use of the property or
property interest beilng valued, as distinguished from the character,
uses and values of properties genmerally in the area." It should be
noted that the committee's recommendation would require a more precise
form of qualification for the corporate officer or majority shareholder
than would be required of an individual owner; however, such qualifica-
tion 1s still less than that required of an expert.

In response to this recommendation, the Commission tentatively pro-
posed to permit an officer or employee, but not a shareholder, to testify
as to the value of property:

813. (a) The value of property may be shown only by the opin-
ione of:

* * * * *

(3) An officer or employee designated by a corporation claim-
ing any right, title, or interest in the property being valued 1if
such person is knowledgeable as to the character and use of the

grogertg.

* L * * *

Comment. Paragraph (3) is added to Section 813(a) to make
clear that, where a corporation owns property being valued, a desig-
nated officer or employee who is knowledgeable as to the character
and use of the property may testlfy to his opinion of its value as
an owner, notwithstanding any contrary implications in City of
Pleasant Hill v. First Baptist Church, 1 Cal. App.3d 384, B2 Cal.
Rptr. 1 (1969).

The preliminary portion of the Commission's recommendation stated that,
"This will enable the small corporation to give adequate testimony as
to the wvalue of its property in cases where it might not be able to af-
ford the cost of an expert.”
The Uniform Act has a comparable provision:
1103(a) Upon proper foundation, opinicn evidence as to the

value of property may be given in evidence only by one or more of
the following persons:

* * % * *



{(3) a shareholder, officer, or regular employee designated to
testify on behalf of an owner of the property, 1f the owner is not

& natural person.

There are three cbvious differences btetween the Uniform Act and the
Commission's tentatively recommended provision: (1) the Uniform Act ap-
plies to entities other than corporations (e.g., partnerships); (2) the
Uniform Act permits shareholders to testify; and (3) the Uniform Act re=-
quires a "proper foundation” but does not indicate what that foundation
is, Professor Van Alstyne has written to the Commission:

The Uniform Code permits opinion testimony on wvaluation to

be given by "a shareholder, officer, or regular employee designated

to testify on behalf of an owner of the property, 1f the owmer 1s

not a natural person.'' While the inclusion of a shareholder as one
who may be so designated is contrary to the views taken by the

Californiz Law Revision Commisaion in the past, the Uniform Code

takes the view that shareholders should not automatically be dis-

qualified. In each instance, under the Uniform Code, the opinion
evidence 1s only admissible "upon proper foundation" as determined
by the law of the enacting state, and that foundation ordinarily
will require that the witness be shown to be knowledgeable as to
the character and use of the property. If a proper foundation of
this kind can be established with respect to a shareholder, as well
as with respect to an officer or employee of a corporation, the

Uniform Code admits the evidence.

When the Commission distributed its tentative recommendations re-
lating to eminent domain for comment, it received only one communication
directed to the corporate testimony provision, from the County of San
Diego: "Because of the potential for abuse in permitting a representa-
tive of the corporate defendant who 1s not otherwise qualified as an
expert to testify in an eminent domain proceeding, we recommend agalunst
adoption of any further provision allowing testimony by a lay witness."

Jury view. Section 81i3(b) refers to a view of the property for the

limited purpose of enabling the trier of fact to understand and weish



the testimwony. Both the Commission*s consultant, Mr. Matteoni, and the
State Bar Committee have recommended codification of rules relating to
Jury views in eminent domain. Uniform Act Section 1102 also makes de-
tailed provisions for jury views. The Commission determined to recom-
mend to the Legislature enactment of general provisions relating to
Jury views, which was enacted as Cal. Stats. 1975, Ch. 301:

Article 1.5 (commencing with Section 651} 1s added to Chapter
7 of Title 8 of Part 2 of the Code of Civil Procedure, to read:

Article 1.5. View by Trier of Fact

651. (a) On its own motion or on the motion of a party, where
the court finds that such a view would be proper and would aid the
trier of fact in its determination of the case, the court may
order a view of any of the following:

(1) The property which i1es the subject of litigation.
(2) The place where any relevant event occurred.

(3) Any object, demonstration, or experiment, a view of which
1s relevant and admissible in evidence in the case and which can-
not with reasonable convenience be viewed in the courtroom.

(b) On such occasion, the entire court, including the judge,
Jury, if any, court reporter, if any, and any necessary officers,
shall proceed to the place, property, object, demonstration, or
experiment to be viewed. The court shall be in session throughout
the view. At the view, the court may permit testimony of witnesses.
The proceedings at the view shall be recorded to the same extent as
the proceedings in the courtroom.

§ B8l4. Matter upon which opinion must be based

814. The opinion of a witness as to the value of property is
limited to such an opinion as is based on matter perceived by or
personally known to the witness or made known to him at or before
the hearing, whether or not admissible, that is of a type that
reasonably may be relled upon by an expert in forming an opinion
as to the value of property, including but not limited to the mat-
ters listed in Sections 815 to 821, inclusive, unless a witneas
is precluded by law from using such matter as a basis for his
opinion,

-lil~



The Commlssion made amendments to this section in 1975 to conform
to the Eminent Domain Law. The Commlssion's Comment reads:

Comment, Section 814 1s amended to delete the listing of
particular matters constituting falr market value *hat an expert
may rely on in forming an opinion as to the value of property.
This listing is unnecessary. See Code Civ. Proc. § 1263.320 (fair
market value}.

It should be noted that the definition of fair market value
contained in Section 1263.320{(a) omits the phrase "in the open
market” since there may be no open market for some types of special
purpose properties such as schools, churches, cemeteries, parks,
utilities, and similar properties, The fair market value of these
properties 1s coverad by Section 1263.320(b). Within the limits
of this article, fair market value may be determined by reference
to matters of a type that reasonably may be relied upon by an expert
in forming an opinion as to the value of property including, but
not limited to, (1) the market data {or comparable sales approach),
(2) the income {(or capitalization) method, and (3) the cost analysis
{or production less depreciation) formula. See the Comment to Sec-
tion 1263.320.

As amended, Section Bl4 requires that an opinfon be based on mat-
ter percelved by or personally known to the witness, whether or not ad-
missible, that i{s of a type that may reasonably be relied on by an expert
in forming an opinion. Section 1106 of the Uniform Act is a comparable
provigsion that permits a valuation witness to use as a basis for an
opinion "any nonconjectural matters ordinarily relied upon by experts
in forming opinions as to the fair market value of property, whether or
not they are admissible in evidence." Professor Van Alstyne has writ-
ten to the Commigssion that there are three differences here worth
noting:

(1) The Uniform Code omits the California limitation that
requires the matter on which the opinion is based to have been per-—
ceived by or personally known to the witness or made known to him
at or before the hearing. Under the Uniform Code, it 1s assumed
that the valuation opinion will necessarily be based upon informa-
tion known to the witness; 1f the witness does not have knowledge
of such information, that fact may readily be brought out upon
cross-examination. Thus, the omission of this limitatiom in the
Uniform Code is not regarded as reflecting any basic change in

pelicy.
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(2) The Uniform Code establishes as 1ts test that the matters
ugsed as the basis for an opinion of value must be such matters as
are 'ordinarily relied upon by experts” in forming valuation opin-
lons. The California Evidence Code, section 814, specifies that
the matters must be "of a type that rezsonably may be relied upon
by an expert in forming an opinionn” as to property value. While
the quoted phrases may appear superficially similar, the test in
the Uniform Code is an objective one. That i1s, the permissibility
of the use by the expert of the particular matter upon which he has
relied in forming his opinion is not dependent upon whether such
reliance is reasonable, but rather is based upon whether in fact
experts ordinmarily rely upon such information. The question of
ordinary reliance 1s one of fact to be determined by testimony as
to what actually is done by experts engaged in valuing property
under similar circumstances in the market. The California test,
which concentrates upon whether reliance is reasonable, {s a more
subjective one, and it would be difficult for a court to declare
that such reliance 1s unreasonable if the expert who is upon the
witness stand testifies that he regards such information as being
a reliable basis for the formation of his opinion, regardless of
whether other experts may disagree with his position as to its
reliabilicty and usefulness for that purpose. Thus, upon analysis,
this difference of language does appear to reflect a different
policy approach.

(3) The Uniform Code requires that the matters which a valua-
tion witness may take into account as the basis for an opinion of
value must be "non-conjectural” In nature. California Evidence
Code section 814 does not include an additional test of this kind.
The word "non-conjectural" was inserted into the Uniform Code im
an effort to allow the court an extra measure of Judicial control
over the kinds of data that valuation witnesses would be permitted
to use in support of their opinions, in light of the faect that
the witnesses who are permitted to testify as to an opinion of
value under section 1103 are frequently not truly experts.

§ 815. Sales of subject property

815. Uhen relevant to the determination of the value of prop~
erty, a witness may take into account as a basis for his opinion
the price and other terms and circumstances of any sale or con-
tract to sell and purchase which included the Property or property
interest being valued or any part thereof if the sale or contract
was freely made in good faith within a reasonable time before or
after the date of valuation, except that where the sale or contract
to sell and purchase includes only the property or property interest
being taken or a part thereof such sale or contract to sell and
purchase may not be takem into account if it occurs after the filing
of the 1is pendens,

-13=



The State Bar Committee has recommended that a prior sale of the
subject property should be subjected to ''the same standards of admis-
sibility, proximity in time and transactional relevance as sales of
comparable properties."” Presumably this would require that the contract
must have been made sufficiently near in time to the date of valuation
and that the price realized may be fairly considered as shedding light
on the value of the property. See Secticn 816,

Section 1107 of the Uniform Act 1s comparable to Section 815 but
has the following differences noted by Professor Van Alstyne:

{1) The Uniform Code does not require in express terms that
the sale of the subject property have been "freely made." However,
the Uniform Code does require that the sale be one that was made in
"good faith," thereby precluding collusive or manipulative sales.
The question as to whether the sale was truly a voluntary one, or
was made under economic duress or some urgent necessity, 1is treated
by the Uniform Code as a matter which goes to the weight and proba-
tive effect of the previous sale evidence, and 15 not regarded as
a test of admissibility of that data.

(2} The Uniform Code does not require that the sale had been
made within "a reasonable time' of the date of valuation, as does
Califernia Evidence Code section 813, Again, the Uniform Code re-
gards the question of the timing of the previous sale as a matter
that goes to the weight of the evidence and its probative effect,
rather than as a test of its admissibility. The basic thrust of
the policy reflected in the Uniform Code 1s that the extent to
which the previous sale of the subject property casts light upon
its present value will depend upon a careful assessment of all of
the circumstances of that transaction, including such questions as
the degree to which the sale was freely entered into without duress
or compulsion and the date upon which the sale was made.

(3) The Uniform Code also omits the California provision de~
claring that the sale of the subject property may not be used where
it includes only the property being taken and occurs after the
filing of the lis pendens. Again, the Uniform Code omits a quali-
fication of this kind in view of the basic policy that such quali-
fications go to the weight and persuasiveness of the data rather
than to their admissibility,

§ 816. Comparable sales

816, When relevant to the determination of the value of prop-
erty, a witness may take into account as a basis for his opinion
the price and other terms and circumstances of any sale or contract

~14=



to sell and purchase comparable property if the sale or contract
was freely made in good faith within a reasonable time before or
after the date of valuation. In order toc be considered comparable,
the sale or contract must have been made sufficlently near in time
to the date of valuation, and the property sold must be located
sufficiently near the property being valued, and wust be suffi-
clently alike in respect to character, size, situation, usability,
and improvements, to make it clear that the property sold and the
property being valued are comparable in value and that the price
realized for the property sold may fairly be considered as shedding
light on the value of the property being valued.

The State Bar Committee recommended a policy of liberal admissi-
bility of comparable sales. The coumittee was evenly split whether sales
used by an appralser should be presumed comparable subject to a showing
by the opposing party that they are not. The committee did, however,
adopt a motion favoring liberal admissibility on the theory that an error
of exclusion 1s more likely to be prejudicial than an error of admission
"because, in the case of admission, where there is an adequate opportunity
for rebuttal the jury still has the power to exercise its discretion in
determining the weight to be given teo such sales.”

In response to this suggestion, the Commission tentatively recom-
mended the following addition to Section 816:

(c) The provisions of this section shall be liberally construed

Lo the end that an expert witness is permitted a wide discretion in

his selection of comparable sales. Nothing in this section affects

the right of the court in its discretion to limit the number of
sales used by a witness.

Comment. Subdivision (c) 1s added to Section 816 to incorpo-
rate a policy of liberal admissibility to sales on the theory that
an error of exclusion is more likely to be prejudicial than an error
of admission. This policy applies only to expert witnegses., 1t is
not intended to limit the court's discretion in placing a reasonable
limitation upon the number of sales that may be admissible for any
appraisal purpose so as to avold the cumulative effect of such testi-
mony.

It should be noted that existence of project enhancement or
blight on comparable sales is one aspect of thelr relevance under
this section., See Code Civ. Proc. § 1263.330 (changes in prop-
erty value due te imminence of project}.

~15-



The preliminary portion of the Commission's tentative recommendation
on this point noted that:

Where an expert witness relles on comparable sales as a basis
for his opinion of value, the Commission recommends that he be per-
mitted a wide discretion in his selection of the sales, for it is
better to have all relevant evide;ce avallable to the trier of fact
than to have insufficient evidence. Any errors of excess can be
cured by motions to strike and proper instructions to the jury.

When thls proposal was distributed for comment, the County of San
Diego submitted the only response!

Because of the latitude which the courts already have and
which in practice results in the comparable sales provision of the
Evidence Code being liberally construed, we recommend against any
change. Your proposal assumes that this wider selection of com-
parable sales will lead to more relevant evidence. However, the
present requirements as set forth in the Evidence Code as inter-
preted by case law have regulted in a plethora of sales with their
adjustments causing confusion of the valuation issues in the minds
of triers of fact.

Section 1108 of the Uniform Act 1s comparable to Section Bl6, but
Professor Van Alstyne notes the following differences:

(1) The Uniform Code omlts the reference to the fact that the
sale must have been "freely made." As with section 1107, this
omisslion 1le a reflection of the policy position taken by the Uniform
Law Commissioners that the question of voluntariness of the sale
goes to the persuasiveness of the data rather than to its admis~-
sibildity.

{2) The Uniform Code omits any requirement, such as 1s found
in California Evidence Code section 816, that in order to be com~
parable the property must be located "sufficiently near" the prop-
erty being valued. The Uniform Code, in this connection, requires
that the property be "sufficiently similar in the relevant market"
to warrant a reasonable bellef that it is comparable to the prop-
erty being valued. What is "a relevant market" is regarded by the
Uniform Code as a much more pertinent inquiry than the mere gues~-
tion of geographical proximity which is suggested by the phrase
"sufficlently near.” Competent property appraisers who advised the
Special Committee that drafted the Uniform Code indicated that in
some cilrcumstances the relevant market for certain kinds of prop-
erty may be a national market, while in other situations it may be
a much more localized market, The Uniform Code has thus taken the
position that geographical proximity, per se, is not a desirable
limitation to be engrafted upon the use of comparable sales.

-16~



(3) The California approach to comparable sales appears to be
susceptible of an interpretation that, in order to rely upon a
particular sale, the court must be satisfied that the sale must
have been "sufficiently near in time" and "sufficiently near" in
geographic terms, as well as '"sufficiently alike" in specified
particulars "to make it clear” to the presiding judge that the
property i1s in fact comparable. In other words, the California
teat In section 816 of the California Evidence Code appears to
treat the various elements of the definition as going to the ques-
tion of admissibility. The Uniform Code, on the other hand, uses
a much more liberal approach with respect to comparable sales,
making admissibility depend only upon whether the similarities are
sufficient “to warrant a reasonable belief" that the property is in
fact comparable to the property being valued. Since the valuation
expert will ordinarily be prepared to testify that in his judgment
it does warrant that "reasonable beiief," the Uniform Code approach
seems more liberal.

In light of the more liberal approach of the Uniform Code, the
omigsion from the Code of the new proposed subsection (c) of sec—
tion 816 of the California Evidence Code (see tentative recommenda-
tion, page 298), specifically mandating a liberal construction of
the comparable sale section so that an expert witness would have
wide discretion in his selection of comparable sales, is not an
indication of any difference in basie policy as to the need for
such a broad liberal interpretation.

§ 817, Leases of subject property

817. When relevant to the determination of the value of prop-

erty, a witness may take into account as a basis for his opinion

- the rent reserved and other terms and circumstances of any lease
which included the property or property interest being valued or
any part thereof which was in effect within a reasonable time before
or after the date of valuation. A witness may take into account a
lease providing for a rental fixed by a percentage or other measurable
portion of gross sales or gross income from a business conducted
on the leased property only for the purpose of arriving at his
opinion as to the reasonable net rental value attributable to the
property or property interest belng valued as provided in Section
819 or determining the value of a leasehold interest.

The Commission tentatively recommended a technical clarifying change
in this section and tentatively added a Comment to help make clear that
the section does not limit admissibility of evidence of leases based

on income of a business in showing the loss of goodwill:
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817, {a) Whes Subject Eg;subdivision {b), when relevant ., . . .

{b) A witness may take .

Comment. Section Bl7 is amended to make clear that subdivi-
sion (b) 1s a limitation on subdivision (a). It should be noted
that Section 817 applies only to the determination of the value of
property and not to such matters as loss of goodwill. See Section

811 and Comment thereto and Code of Civil Procedure Section
1263.510 and Comment thereto.

The Uniform Act rule on considering leases of the subject property
as a basis for an opinlon as to value (Section 1109) is much more 1ib-
eral than the California rule and i1s discussed below in connection with

Section 818.

§ 818. Comparable leases

818. For the purpose of determining the capitalized value

of the reasonable net rental value attributable to the property

or property intereat being valued as provided in Section 819 or

determining the value of a leasehold interest, a witness may take

into account as a basis for his opinion the rent reserved and other

terms and circumstances of any lease of comparable property if the

lease was freely made in good faith within a reasonable time before

or after the date of valuation.

Mr. Matteoni's commentary indicates that the law is not clear whether
use of a gross rent multiplier in arriving at an opinion of value is a
proper appralsal technique in eminent domain proceedings. The commen-
tary does not indicate whether the law should be made clear and, if so,
in which direction. The Commission has previously taken the position
that, absent a showing that the present state of unclarity is causing
problems, nothing should be done on this point.

Section 1102 of the Uniform Act permits use of the terms and cir-
cumstances of any lease made in good faith that included the subject
property or comparable property. Professor Van Alatyne has pointed

out:
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California Evidence Code sections 817 and 818 limit the use
of lease informatior relsuting to the cubject property and to com-
parable leases in waye which are far more restrictive than the
Uniform Code.

The basic difference in the approaches taken in the California
Ssectlons and in the Uniform Code 1s apparently a fundamental dif-
ference ¢f policy. The Uriiorm Code seeks to broaden the admis-
s8lbility of all kinds of data wiich responsible valuation experts
would take into account in advising prorective buyers or sellers
in actual market negotiations, leaving to the trier of fact the
question of assessinpg the reliability, credibility, and persuvasive-
neas of that data. The limitatlons introduced in the California
Evidence Code appear o b~ predicated uvca the view that it is
desirable, in advance, Lo spell ocur limitations upon the useful-
ness of data of this type as a basis for value, either because it
is generally regarded as no: sufficiently probative, or because
it may introduce undesirabie complexities into the trial of the
lssue of valuation. The Uniform Code Commissioners took the view
that 2 more liberal approach to the admlssibility of evidence was
a preferable policy position, since in their view such evidence
was not likely to be used if it could readily be exposed on cross-
examination to a charge of unreliability or unacceptability under
prevailing professional standards for valuing property.

§ 819, Capitalization of income

819. When relevant to the determination of the value of prop-
erty, a witness may take into account as a basis for his opinion
the capitalized value of the reasonable net rental value attrib-
utable to the land and existing improvements thereon {as distin-
guished from the capitalized value of the income or profits at=-
tributable to the business conducted thereon).

While Section 819 restricts capitalization of income to the land
and existing improvements thereom, Mr, Matteoni indicates that several
persons who responded to the questionnaire desired that the law be
changed to allow capitalization of income attributable to a highest and
best improvement on the property. Thie sungestion has been previously
dlacuseed by the Commission on severzl occasions. The Minutes of the
August 1961 meeting note that cepitalization of the reasonable net rental
value of the property (based on the assumption that the land is improved

by improvements that would enhance the value of the property for its

highest and best use) would be useful in cases where the land i{s unim-
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proved or where existing improvements do not enhance the value of the
property for its highest and best use. In these cases, a capitaliza-
tion of the reasonable net rental value of the land as unimproved or as
improved with its uneconomical improvement would not be as useful as
a capitalization study that also took into consideration the capitaliza~
tion of the reasonable net rental value attributable to the land if it
were improved by improvements that would enhance the value of the land
for its hipghest and best use.

The consultant at that meeting stated that this is most important
1f we are to keep up with the times. He made a statement which is sum~

marized below:

In a number of trials in which his firm has been engaged,
this approach has been used and it will be used much more. For
example, it is necessary to use this appreoach in a case where the
existing structure is old or run down and the property is a perfect
location for a motel. It is frequent to find a piece of property
that is underimproved or that has an obsolete improvement. In
these cases, a buyer and seller in the market place consider the
use to which the property can be put. The buyer will determine
that he wants the property because he assumes that if he puts up
a motel on the property he will have sc many units and, based on
managerial and other costs, his investment will yield a certain
amount. Subdivision land is often sold the same way: how many
units can be put on the land and what income and costs will re-
sult?

Most of the developments, at least in Southern California,
use this kind of approach. Sometimes the approach is more refined,
sometimes it is rather crude. But this approach does ascertain
the amount that the property -- not in its present condition but
as improved for its highest and best use -- will produce.

It is true that this approach involves the capitalization of
a hypothetical improvement but this is characteristic of a rapidly
growing area. It is the way property is bought and sold. Admit-
tedly, this approach would offer a jury the greatest chance for
speculation, Nevertheless, it is not only a prime consideration
but perhaps the prime consideration taken into account by buyers
and sellers in the market. Purchasers buy property on what it
will bring in =-- based on its highest and best use. This antici~
pated income is computed using a capitalization approach. Use of
this approach is a necessary corollary to the valuation of property
on the basis of its highest and best use.
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Some trial courts in California now permit the use of this
approach. There are no appellate decisions in California. Most
of the appellate decisions in other states do not permit this ap-
proach to be used.

The question may be asked: why not use comparable sales
rather than capitalizing hypothetical improvements? The diffi-
culty of using the comparable sales approach is that it is dif-
ficult to find really comparable sales of commercial property;
property on one corner may be totally different from property in
the same area on another corner. To find comparable sales it is
necessary to go out on the periphery. Using sales that far from
the subject property may make a substantial difference in the value
of the property. We are not concerned with a case where there are
12 gas stations in a row and we are proposing to open the 13th., In-
stead, it may be the first gas station, the first wmotel or the first
shopping center in the area,

It 1s not practical to limit the capitalization of hypothetical
improvements appreoach to cases where there are no comparable sales.
The difficulty is that one party will always come in with "compa-
rable sales.” For example, a sale of property across the street
from the subject property will be presented as a comparable sale.
But the area across the street may be one~half the area of the sub~
ject property and a motel could not be built on that property al~
though a motel could be constructed on the subject property. More~
over, there may be one type of zoning on one half of the street
and not on the other, or there may be a probability of rezening or
there may be a building existing on "comparable property" that may
increase or decrease the value of the land. Ian the case of resi-
dential sales, comparable sales are something that can be discussed
intelligently. But in the case of commercial property it is dif-
ficult and unrealistic to base valuations merely on sales of "com-
parable property."”

A representative of the Highway Department at that meeting made
a statement. The substance of his statement may he summarized as fol-
lows:

Capitalization is only one of the three approaches to value:
(1) comparable sales, {2) reproduction and replacement and (3)
capitalization. The capitalization approach is, at best, very un-
certain and unreliable. Changing the capitalization rate by one
point may make a difference of thousands of dollars in the capi~
talized value.

Capitalization of rental property having existing improve-
ments is speculative enough, but when the appraiser is permitted
to construct a castle in the alr -~ 2 structure not even built --
and consider all the things that go into getting a net rental in-
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come to capitalize, you are getting Into the worst type of specula-
tion In the world. It 1s well enough to state that this 1s con-
sldered in the market. But here we are considering the trial of a
case before the jury. We are trying to come out with a fair com-
pensation for the property owner and it is golng to be too con-
fusing and misleading to the jury to try to determine that compen-
sation if this type of evidence 1s used. It 1s hard enough as it
i1s when other evidence, such as comparable sales, 1s used. But
when you speculate on nonexistent income from buildings not in
existence, the jury will be confused, the trial will be lengthened,
and the verdict 1s less likely to be a just verdict of compensa-
tion for the property owner and the condemning agency.

Moreover, thils is not useful evidence; it is not reliable
and probative evidence as to the value of the property or the com~
pensation -~ it Is the least reliable. There are 8o many other
means of presenting and proving the fact of value without bringing
in this incidentazl, speculative evidence that there is no justifi-
cation for using evidence that is going to cause too much trouble
for what you get out of it,

Limiting the capitalizaticn of nonexisting improvements to
cases where there are no comparable sales would not be of much
help == you can never agree on what 1s comparable and what 1is not
comparable. This type of provision would present the issue on
whether these are comparable sales or not, Where there are several
different contentions as to highest and best use, you may have
comparable sales on one use but not on another. For example, there
might be comparable sales if residential use is the highest and
best use but none if commercial use 1s the highest and best use. A
court could never determine whether or not there were comparable
sales,

It was pointed out at that meeting that (1) the opinion of the

expert is the thing upon which the verdict 1s based and the other evi-

dence is merely in supporxt of his opinion and, accordingly, is taken

inte account only in weighing the opinion of the expert who 1s giving

an opinion based on this theory and {2) the other party is free to ques-

tion the expert on cross-examination and see 1f he can shake him on what

he thinka the building will cost, rate of cccupancy and capitalization,

and the like.

The Commission discussed at that meeting whether permitting the use

of this approach would extend trials. But it was noted that this ap-



proach can be used only if a well-informed buyer and seller would con-
sider it in determining whether to buy anc sell the property in the
market. It was agreed that, in some cases, this approach would result
in longer trials. But this is because the problem of property valua-
tion is complex, not because this approach is not a valid one.

While Evidence Code Section 819 limits capitalization to that based
on existing improvements. Uniform Aci Section 1110 permits capitalization
based on the highest and best use of tha property and thus, in effect,
permits use of hypothetical imprcvemcnts. Professor Van Alstyne has
written:

Again, this difference In approach represents the basic view of
the Uniform Code Commissioners that the witnesses should be per-
mitted to testify upon the basis of standards of judgment which
are appropriate for use in th= actual marketplace. If the use of
hypothetical improvements under a judgment as to highest and best
use 1s not a fairly rellable one, ir the light of particular facts,
its unreliability and lack of nersuzsiveness should be capable of
being developed on cross-examinatloan or rebuttal of the witness's
testimony. In effect, the Uniform Code treats the issue of scope
of capitalization data =5 one which goes to the weight of the
testimony rather than to 1ts admissiblilirty.

Professor Van Alsiyn= haz also pointed out one additional differ-
ence between Callfornia law and the Uniform 4Act:

The Uniform Code uslso oxplicitly requires that capitalization
of rental income be at "a fair and r=ascnable interest rate." This
language, which does not appcar in California Evidence Code sec-
tion 819, is intended to provide the trial judge with more control
over the capltalization forruvla and prevent the use of interest
rates which are wholly vnvealistie bul which may, unless excluded,
have a prejudicizl =2ffecs vpoa the 4rier of fact.

§ 820. Reproduction cost

820. When relevant tc the determination of the value of prop-
erty, a witness may take intc account as a basis for his opinion
the value of the property or property interest being valued as
indicated by the value of the land together with the cost of re-
placing or reproducing the =xisting improvements thereon, if the
improvements enhance the value of the property or property interest
for its highest and best usc, less whatever depreciation or ob-
solescence the improvements have suffered.
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Mr. Matteoni recommends as a major area of codification "defining
standards for admissibility of replacement cost approach" but offers
no specific standards for codification. His major concern is that there
are in California neither statutory nor judicial guidelines for admis-
8ibility of evidence as to a standard of functional equivalence or sub~
stantial similarity to the existing improvement for replacement pur=-
poses,

Section 1111 of the Uniform Act is comparable to existing California

Evidence Code Section 820.

§ 821, Conditions in general vicinity of subject property

821l. When relevant to the determination of the value of prop-
erty, a witness may take into account as a basis for his opinion
the nature of the improvements on properties in the general vicinity
of the property or property interest being valued and the character
of the existing uses being made of such properties.

Section 1112 of the Uniform Act is comparable to exlsting California

Evidence Code Section 821.

§ 822, Matter upon which opinion may not be based

822. Notwithstanding the provisions of Sections 814 to 821,
the following matter is inadmissible as evidence and is not a proper
basis for an opinion as to the value of property:

(a) The price or other terms and circumstances of an acquisi-
tion of property or a property interest if the acquisition was for
a public use for which the property could have been taken by emi-
nent domain.

(k) The price at which an offer or option to purchase or lease
the property or property interest being valued or any other prop-
erty was made, or the price at which such property or interest was
optioned, offered, or listed for sale or lease, eXxcept that an
option, offer, or listing may be introduced by a party as an admis-
sion of another party to the proceeding; but nothing in this sub-
division permits an admission to be used as direct evidence upon
any matter that may be shown only by opinion evidence under Sec-
tion 813,
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{c) The value of any property or property interest as assessed
for taxation purpeses, but nothing in this subdivision prohibits
the consideration of actual or estimated taxes for the purpose of
determining the reasonable net rental value attributable to the
property or property interest belng valued.

(d) An opinion as to the value of any property or property
interest other tham that being valued.

(e} The influence upon the wvalue of the property or property
interest being valued of any noncompensable items of value, damage,
or injury.

(f) The capitalized value of the income or rental from any
property or property interest other than that being valued.

General aspects. Section 822 makes certain items inadmissible as

evidence and not a proper basis for an opinion as to value. If an opin-
ion i8 based on an item listed in Section 822, it can be stricken under
Section 803, Section 822 does not prohibit crogs~examination of a wit-
ness on any of the matters listed for the limited purpose of determining
whether a witness based his opinion in whole or in significant part omn
matter which 1s not a proper basls for such opinion. The State Bar Com-
mittee desired to have this explanation included in the Comment to the
section, and the Commission tentatively recommended addition of the
following Comment:
Comment. Section 822 does not prohibit cross-examination of

a witness on any matter precluded from admission as evidence 1if

such cross-examination is for the limited purpose of determining

whether a witness based his opinion in whole or in part on matter

that is not a proper basls for an opinion; such cross-examination

may not, however, serve as a weans of placing improper matters

before the jury. Cf. Evid. Code §§ 721, 802, 803.

Subdivision (a). Purchases by public entities. Purchases by per-

sone having the power of eminent domain are not admissible under the
theory that they are not really open market transactions but are more
in the nature of coerced compromises. The primary effect of this rule
is to exclude evidence on the amount the condemnor paid for other prop-
erties in the vicinity.
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Mr. Matteonl's analysis indicates some dissatisfaction with sub-
division (a) and a desire to return to the law prior to its adoption,
allowing evidence of sales to condemnors upon a showing of voluntariness
and satisfaction with the price., The State Bar Committee, on the other
hand, deemed the present rule "workable" and recommended that it be con~
tinued.

Section 1113(1) of the Uniform Act is comparable to Section 822{a)
although Professor Van Alstyne notes the following distinction:

Subsection 1 of the Uniform Code section 1113 is comparable
to California Evidence Code section 822(a), except that the Uniform
Code precludes use only of comparable sales made to a buyer vested
with the power to condemn the property, whether the buyer 1s a pub-
1ic or private condemnor. The Uniform Code does not follow the
view of the California Evidence Code that requires exclusion of
sales of the gubject property to a condemnor, taking the position
(see the second paragraph of the comment, Uniform Code draft, page
11.13) that such sales will often cast some light upon present
value.

Subdivision (b). Options, offers, listings. Subdivision (b) pro-

vides generally that offers to purchase are inadmissible except as an
admission by a party. Section 1113(2) of the Uniform Act is comparable
to Section 822(b). Mr. Matteonl's commentary indicates that a case can
be made for limited admissibility of offers in certain other circum-
stances, e.g., where an offer is the best available evidence of market
value because there is nc recent market activity of similar propercies
in the vicinity of the subject property. Mr. Matteoni suggests that
the policy of subdivision (b) be reconsidered.

To reconsider the policy excluding offers to sell or purchase prop=-
erty, several distinctions must be made. There are offers relating to
the subject property and offers relating to comparable property. Of the
offers relating to the subject property, some may arise out of the par-
ticular acquisition 4n litigation; others may have arisen between the

owner and third persons prior to that time.
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The statute as presently drafted permits admission of an offer or
listing to sell by the present owner of tue property to a third person.

Offers made during negotiations to acquire the property for public
use are not admissible. See Evid. Code § 1152 (offer to compromise and
the like). This is an exclusion that should be retained.

Offers to buy the subject property are not admissible even though
bona fide and made by a purchaser ready, willing, and able to purchase.
A case can be made for the admicsion of evidence of such an offer since
the objection made to written offers generally--that the range of col-
lateral inquiry would be too great--may not be valid insofar as bona
fide offers to purchase the very property being valued are concerned. In
determining the market value of property, a person of ordinary business
Jjudgment would certainly want to know zbout any offers that had been
made for the property. Moreover, a reascnable buyer, knowing that a sel-
ler has declined a previous offer from a willing and able purchaser,
would not belleve that the seller would accept less than the previous
offer, And it is difficult to persuade a property owner who has declined
a well-secured offer because he thought it was not high enough that his
property is not worth at least the amcunt of the offer. Nonetheless,
the Governor's vetoes of the evidence in eminent domain bill rested
primarily on the ground that the offers should not be made admissible.

To permit evidence of offers to purchase ccrparable property would
go far beyond what could be justified.

Subdivigion (c}. Assessed value, Mr. Matteoni Indicates a possible

conflict between subdivision (c} and Revenue and Taxatlon Code Section
4986(2}(b). Evidently, this conflict 1s more theoretical than real, for

Mr. Matteonl sees no problems. See also Carlson, Statutory Rules of Evi-

dence for Eminent Domain Proceedings, 18 Hastings L. J. 143, 157 {1966):

-29-



Subsection {c) does not prohibit the witness from considering
the "actual or estimated taxes for the purpose of determining the
reasonable net rental value attributable to the property or prop-
erty interest being valued.” There should be no conflict between
this provision and Reverue and Taxation Code section 4986(2)(b),
which relates only to the mentlon of unpaid taxes. [Footnotes
omitted, ]

Section 1113(3} of the Uniform Act 1s comparable to Section 822(c).

Subdivision {d). Opinion as to value of other property. Mr. Matteoni

raises the prcblem that, under a literal reading of Section 822(d) (opiniomn
as to the value of other property 1s not admissible), an apprailser

could not base his opinion in part upon "comparable" sales since, in
order to testify as to why the sales are in fact comparable, the appraiser
will have to show how he made adjustments to the sales. Mr. Matteoni
regolves his own problem by indicating that the courts do not read Sec-
tion 822(d) literally and allow reasonable testimony as to adjustments
made in comparable sales. The Commission tentatively recommended the
following statement in the Comment to this effect:

It should be noted, however, that subdivision (d) does not prohibit

a witness from testifying to adjustments made in sales of compa-

rable property used as a basis for his opinien. Cf. Merced Irr.

Dist. v. Woolstenhulme, 4 Cal.3d 478, 483 P,.2d 1, 93 Cal. Rptr.
833 (1971).

Mr. Matteoni alsc indicates that, under Section 822(d), transac-
tions involving the trade or exchange of property are not admissible.
The State Bar Committee believed that they should not be admissible and
recommended codification of language to that effect. The Commission
tentatively recommended addition of a new subdivision (g) to Sectien
822:

822, HNotwithstanding the provisions of Sections Bl4 to 821,

the following matter 1s inadmissible as evidence and is not a proper
basis for an opinion as to the value of property:

* %* * * %
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{g) A transaction involving the trade or exchange of any prop-
erty including the property being valued.

Comment. Subdivision {g) 1s added to Section 822 to make clear
that transactions involving a trade or exchange of property are not
a proper basis for an opilnion since use of such transactions re-
quires valuation of property other than the property being valued.
See subdivision {(d). Cf. People v. Reardon, 4 Cal.3d 507, 483 P.2d
20, 93 Cal. Rptr. 852 (1971).

Section 1113(4}), (5) of the Uniform Act is comparable to Secticn

822(d), (g).

Subdivision (e). Influence of noncompensable items. Section 1113(6)

of the Uniform Act 18 comparable to Section 822(e).

Subdivision (f). Capitalized value of other property. The Uniform

Act omitted a provision compaxable to Section 822(f). Profeascr Van
Alatyne couments that:
The Uniform Code Commissioners deleted a proposed subsection embody-
ing the California rule in the view that the rule is already assimi-
lated within the prohibition of section 1113(4), forbidding consid-

eration of an opinion as to the value of any property other than the
property being wvalued.

Respectfully submitted,

Nathaniel Sterling
Asslstant Executive Secretary
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Mamorandum T6-6 EXHIBIT I

ARTICLE X1

EVIDENCE IN CONDEMNATION
- ACTIONS

sec.

1101, [Scope of Article.]

1162, {View of Property Thken.]

1108, [Opinion Evidence Competent to Prove Value.]

1104. [Supperting Evidence.} :

1105, [Evidence Relating to Remainder Value in Partial Taking.]
1106. [Matters upon Which Opinion Testimony May be Based.]
1107. [Sales of Subject Property.]

1308. [Compurable Sales.]

109, [Leases.] -

1110, -[Capitalization of Rentat Income.

1111. [Reproduction or Replacement Cost.]

1112, [Conditions in General Vicinity.] .
1113. | Matter upon Which Opinion May Not be Based.]

Section 1101. [Scope of Article]

(a) Actions under this Code are governed by the rules of
evidence applicable in other civil actions and as supplemented
by this Article, - :

(b) This Article does not create or diminish any right to com-
pensation or damages, and does not affect the meaning of "just
compensation” under the law of this State.

COMMENT

In condemnation actions, the
principal issue to he tried relates
to the ameunt of compensation 1o
be awarded for the property tak-
e, Since the “market vaiue' up-
proach to “just compensation”
(see Section 1002) involves dehat-
able judgmenta) factors, cfforts
to achieve vomparability of testi-
mony of valualion wilnesses nec-
essarily center upon the applica-

Section 1102.

ble rules of evidence. This Arti-
cle establighes special rules of ev-
idence adapted to the peculiar cir-
cumatances of  condemnation,
which are to be applied together
with the general evidence law of
the adopting state. The rules
here set out, however, govern in
the event of conflict. See Section
102¢h}.

[View of the Property Taken)

(a} Upon motion of a party or its own motion, the court may
direct the jury to be placed in charge of an officer of the court
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§ 1102

and taken personally to view the property scught to be tahen.
Upon like motion, if the case is tried before the court without a
jury, the judge presiding at the trial may view the property. The
court may prescribe additional terms und conditions ronsistent
with this section. .

(b) During a view of the property by the jury, the judge pre-
siding at the trial shall be present and supervise the proceedings.
The partles, their attorneys, engineers, and other representatives
may be present during a view by the jury or judge.

{c)} If a view is taken by a jury, only the judge presiding at the
trial or a person designated by the court may make to the jury
during the view a statement relating to the subject matter of the
action. ‘

(d) The physical characteristics of the property and of sur-
rounding property, and any other matters observed during a ‘
view, may be considered by the trier of fact solely for the pur-
pose of understanding and weighing the valuation evidence re-
ceived at the trial, and do not constitute independent evidence
on the issue of the amount of compensation,

EMINENT DOMAIN CODE Art. 11

COMMENT
Section 1102 authorizes, but

does not reguire, the court to or-
der & view of the premizes either
on its own motion -or when any
party reguests. A view may
properly be denied if the prem-
ises have changed in appearance
or are no longer in aubstantially
the same condition as when the
action was commenced, so that
the view might be of little or no
assistance, or might even be mis-
leading, on the issue of wvalue.
Additional factors that may influ-
ence the court’s discretion in this
regard are the availability of oth-
er reliable evidence {e. g., maps,
photagraghs, diagrams) and the
coat of taking a view.

This section also prescribes ba-
sic procedural guidelines for the
conduct of 2 view if one is or-
dered. The required presence of
the presiding judge, and the limi-
tation on persons who may make
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statements to the jury durmg the
view, are intended to protect the
impartiality of the proceedings
oitside of the courtroom,

The evidentiery consequences
of a view are defined in Subsec- -
tion (d), which adheres to what
appears to be the majority ap-
proach smong the seversl states.
See Massey, Rults of Compensa-
bitity and Valuation Evidence for
Highway Land Acquisition 20-21
(Highway Research Board, Re-
port No. 104, 1970). Under this
rule, the view does not have inde-
pendent evidentiary effect, but is
intended only to assist the jury in
understanding the valuation testi-

‘mony. Thus, for example, an

award that is outside the range
of the valuation testimony of rec-
ord could not be sustained on ap-
peal merely on the conjecture that
it was supported by observations
made by the fury during a view
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Section 1103."
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EVIDENCE

§ 1103

{Opinien FEvidence Competent to Prove

(a) Upbn proper foundation, opinion evidence as to the vajﬁe
ol property rmay be given in evidence only by one or more of the

lollowing persons:

{1) & witness qualified by knowledge, skill, experience,
training, or education to express an opinion as to the value

of the property; ~

{2} an owner of the property; or

t3) a shareholder, officer, or regular employee designated
* to testify on behalf of an owner of the property, if the own-

er is not & natural person.

(b} This section does not preclude the admissibliity of other

evidence explaining and enabling the trler of fact to understand
and weigh opinion testimony given under Subsection ().

[ie) The court, for good cause, and in the interest of expedit-
ing the trial, may limit the number of witnesses permitted to give
testimony for any party in the form of an opinion with respect
to the issue of the amount of compensation. ]

COMMENT

Under Section 1103, opinion ev-
idence of properiy value may be
given at the trigl not only by
gualified vaiuation experts, but
aiso by persons who own a com-
pensable interest in the property.
A corporate cwner, for example,
is not limited to the employment
of an expert witneas, but may
degignate 5 stockholder, officer,
or regular employee {{. ., n per-
son who has not been employed
solely to give testimony im the
case) to testify in its behalf. A
proper foundation for the opinion
testimony must first be offered,
however: the elements of such a
foundation and the gualifications
of an expert -are determined by
the law of the adopting =siate,
For example, an adeguate founda-
tion for an owner's testimony
would ordinarily be provided by

mere proof of his ownership; no
special requirementa of familiari-
ty with the property or knowl-
edge of its value are prescribed
for an owner's testimony. Noth-
ing in this section, however, lip-
its evidence of value to epinion
testimony under this section,
Nor does this section affeet the

admigsibility pf proper rebuttsl

evidence.

This section does not prevent
the appointment by the courf of
an impartial expert witness, if
such appoiniment is authorized
hy the procedural law of the
adopting atate. Nor does this
section preclude the court from
giving effert to other rules of law
i the adopting state that may re-
guire exclusion of the testimony
of a witness, For example, an
otherwise qualified expert velua-
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tion witness may be ineligible to
testify in some jurisdictions if it
js shown that his fee i contin-
gent upon the magnitude of the
award,

This section and the subsequent

sections in this Article refate only
to opinion evidence on the issu®
of property value, Accordingly,
"the issue of the amount of any
loss of good will, under Section
1016, is not governed by these
special rules of evidenee.

Srhsection (b)) is intended to
remove Any possible basiz for a
claim of inconsiateney Detwieen
this section and Sectiona 1104 to

. e,

Subsection (c) is bracketed a3
an oplionat provision for use in
states where t is deemed useful
to eliminate any doubt as to the
authority of the trial court to
limit the number of valuation
witnesses in the exercise of sound
judiciat discretion,

Section 1104. [Supporting Evidence)
For the purpose of supporting an opinion as to the ‘value of
property, evidence may be received relating but not limited to the

following factors:

(1) extent of loss of property and improvements;

(2) present use of the property, and the highest and best use
for which it is reasonably suitable and available in the reasonably

foreseeable future;

(3) extent of loss of a legai nonconforming use;
(4) extent of damage to crops; and

(3) existing zoning or other res_trictioﬁs upon use, and the
reasonable probability ‘of a change in those restrictions. '

COMMENT

~ Section 1104 provides & non-ex-
clusive Yist of factors that may be
the subject of admissfble evidence
for the purpose of supporting an
opinion as to property value. See
‘Section 1103(b). Evidence relat-
ing to the items listed, however,
fs subject to ordinary rules of ad-
misaibility under state law; thus,

it may ordinarily be admitted,.

over chjection, only if it ia com-
petent and neither speculative nor
conjectural. Moreover, state law
also determines whether support-
ing evidemce under this section

must be offered as part of the
“foundation” required by Bection
1108{a) or may be introduced
after reception of the opinion
which it seeks to support.

Under the basic approach to de-
termining the amount of compen-
pation (see Section 1002), this
section provides a rule of evis
dence applicable to the question
of the value of the property taken
as well 88 to the isaue of the val-
ue of the remainder in a partial
taking case. See alap, Bection
1106,
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Section 1105. [Evidence Eelating to Remsinder Value in

Partinl Tuking] .

{a) Tor the purpose of supporting an opinion as to the value
of a remeinder after 2 partial taking, evidence may be recelved
relating but not limited to the following factors:

{1} exient of increase or decrease in the preductivity and
convenience of use of the remainder reasonably attributable
to the taking; ,

(2)- extent ¢’ improvement in or impairment of access to
the public highways from the remainder upon completion
af the project:

{3) extent of benefit or detriment caused by the project
due to a change in the grade of a right of way abutting the
remainder; L

(4) extent of enhancement or l0ss of appearance, view,
or light and air as a consequence of the project;

(5) extent of benefit or demage resulting from severance
of land or improvements;

(6) extent of benefit or damage resulting from the dis-
tance or proximity of the remainder, or improvements on
the remainder, to the project in view of its character and
probable use, including any increase or decrease in noise,
fumes, vibration or other environmental degradation; and

{7 cost of fencing not provided by the plaintiff and rea-
sonably necessary to separate the land taken {from the re-
mainder. _ : :

(b) If there is a partial taking of property, evidence may bg
received as to the value of the part taken considered as part of
the whole, based on its contribution to the value of the whole,
or as to its value considered indepen-lent of the whole.

COMMENT

Section 1105(n) provides guide-
lines as to the admissibility of ev-
jdence in & partial taking situa-
tion for the purpose of support-
ing an opinion asz to the market
value of the remainder under the

“before-and-after” phese of the

basie rule for determining the
amount of compensation. See
Section 1002, The approach here

adopted does not attempt to dis-
tinguish between *“apecial” and
“general” benefits or damages,
and avthorizes the reception of
competent evidence relating to all
compensable influences upon mar-
ket value shown te be a conse-
quence of the project. This sec-
tion ia {omsistent with the rule
that the “after” value of the re-

11
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mainder must be determined in
light ¢. the project ns plenned.
See Section 1008, But sce Sec-
tion 1118(8) excluding cvidence
of losses caused by police power

or other noncompensable factors.

Subeection (b) recognizes that
Rl parts of an entire ‘ract of
property do nst ueceswarily have
equal value, The fair market val-
ue of property which, before the
taking, was part of a larger par-
cel shoyld thus be determined by
considering both the value of the
entire tract and the relationship
of the part taken to the whole.
Under asome circumatances, the
severed part may have & value for
its highest and best use which is
independent from that of the en-
tire parcel. In other aituationas,
the part taken may be so related
to and may so contribute to the
value of the entire property that
its value for its highent and best

Section 1106.

EMINENT DOMAIN CODE

Art. 11

use is dependent upon the value
of the eontire tract., “Inder
Subsection (b), the parties arve
free tc present competent evi-
dence in support of their respec-
tive theoriea of independent or
dependent value from & market
perspective, so that the property
owner may be compensation for
the part taken at not Jess than
the frir market value shown by
the approach whick the trier of
fact deems maast persuasive. See
Section 1002(b) (compensation
for partial taking cannot be jess
than value of part taken).

The terms “taking,” “partial
taking,” and “remainder,” as used
in this section, are not specifical-
ly defined, but are intended te
have the meaning aacribed to
them under relevant state law,
But see Section 1007 (defining
“entire parcel”).

[Matters upon Which Opinion Testimony

. May be Based]
As the basls for an, opinion as to value, a valuation witness
gualified under Section 1103{a} may consider any nonconjectural

matters ordinarily relied upon by experts in forming opinions as
to the fair market value of property, whether or not they are ad-

missible in evidence.

COMMENT

Section 1106 prescribes the
general rule governing the basis
for the valustion opinion of a
witness gualifieu under Section
1108(a). Compare Sections 1104

and 1105 -(collatersl evidence in

support of valuation opinion).
The data upon which such an
opinion is predicated need not be

admissible in evidence, provided

it is the kind of nonconjectural

information upen which experts
generally rely in determining
property values. This section
governs the opinion of any wit.
ness offered under Section
1163(a}, whether or not the wit-
ness is an expert, and whether or
not o relevant market exista for
the property being valued. Infor-
mation perceived by or made
known to the witness, and veri-
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fied through sources generally re-

‘gurded as reliable (s g, records

of arle {ransactions, published
veonpmic  indicators, ete.} illua.
trate the kinds of data thit are

For wmore specific provisions
describing what matters may be
considered under the general rule
of this section, see Sections 1107
through 1112. "But see Section

clearly permisaible to esiablish a 1113 (inadmisaible factors).
foundation for an opinion of val- . .
ue. :

Section 1107. [.Sa!es of Subject Property]

As a basis for an opinion as to value, a valuation witness quali-
fied under Section 1103{a} may consider the price and other cir-
cumstances of any good faith sale or contract to sell all or part
of the property sought to be taken, or all or part of any remainder
that will be left after a partial taking of the property, whether
the sale or contract was entered into before or after the valua-
tion date. '

COMMENT

Under Section 1167, an opinion
as to value may be based, in part,
upor: the purchase price agreed to
be paid to purchase all or part of
the subject property. in a good
faith transaction entered into be.
fore or after the valuation date in
the condemnation action. See
Section 1003 {defining “valuation
date”}. Previous sales, however,
are not admissible a8 independent
evidence of value; they may be
considered only aa a basis for the
opinion of the witness as to value.
This limilation is necesyary to as-
sure that the trier of fact will

evaluate the sales price evidence.

with the informed assistance of a
qualified witness erd in light of

the witness’ analysis and inter.

pretation of th'{at data.

Previoua sales data may be
used ay the basis of opinion testi-
mony under this sectiont only if
the transaction was made in good
faith. ‘This requirement of "good

*  fgith* is believed to be a suffi-

cient safeguard against efforts to
manipulate the sales price. The
weight to be given to the data, of
course, will depend upon whether
the particular transaction was
fully volunizry, not too remote in
time, and was made at a price
and under circumstances which
make it & useful criterion of mar-
ket value on the valuation date.
For example, if the prior sales
price reflected- project-caused en-
hancement or blight, or if phyai-
cal and economic conditions sub-
stantially changed since the date
of the sale, the agreed price
might not be reasonably indica-
tive of value for purposes of the
cendemnation action. In many
states, factors of this kind (e. g,
remoteness, voluntariness, rele-
vancy to value on valuation date)
are Ltreated as conditions to ad-
missibility of the previous sales
data: this section takes & more
liberal position, deeming their el-
ements as going to the weight

unil Eminenl Domatn Pamph. —% . 1 1 3
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and persuasiveness of the data
rather than to sdmissibility. See

Nething in this section pre-
cludes the use of previens sales of

Massey, Rules of Compensahility
and Valuation Evidence for High-
way Land Acguisition 21-34
{Highway Resegrch Program

the subject property as the basis
of rross.oxamination of a valua-
tien witness for the purpose of
rehutting his opinien of value.

Rept. No. 104, 1970).

Section 1108. [Comparabie Sales]

As o basis for an opinion as to value, a valuation witness gual
iftied under Section 1103{a} may consider the price and other
terms and circumstances of any good faith sale or contract to
sell and purchase comparable property. A sale or contract s
comparable within the meaning of this section if it was made
within a reasonable time before or after the valuation date and
the property is sufficiently similar in the relevant market, with
respect to situation, usability, improvements, and other charac-
teristics, to warrant a reasonable belief that it is comparable
to the property being valued,

&

COMMENT

Section 1108 provides guide-
lines for the use ¢f “"comparable”
sales evidence solely ax the basis
for an opinion as to value. The
limitod use of comparable sales
authorized by this section is con-
trary to the majority view, under
which such sales data are treated
as independent evidence of value,
See 5 Nichols, Law of Eminent
Domain, § 21.8(1) (rev. 8d ed.
1971); Massey, op. cit, 22-31.
The position here taken is deemed
preferable, since it avoids the
danger that condemnation trials
vould be unduly prolonged by pa-
rades of wilnesses called to testi-
fy a8 to the terms and econditions
of comparable sales transactions,
Moreover, the rule of this section
provides assurance that the sales
data will be interpreted with the
aid of analysis and explanation by
an informed valuation witness.
Finally, since comparable sales

may be used oniy as a2 baais for
an opinion of value, grester at-
tention can be given to their pro-
bative significance in relation to
that opinion.

Under this section, s sale is
“comparable” if it meets the stat.
ed apecifications. Comparable
sales, moreover, may include
those made both before and after
the commencement of the condem-
nation action, provided the other
prescribed factors are satiafied.
The initial determination of ad-
missibility under this section is
within the sound discretion of the
trisl judge: once admitted, the
weight to be ascribed to a partic-
ular comparable sale is open to
challenge by adverse parties. It
iz intended that this aection

"should be liberally applied, since

errora of admission are leas iikely
to be prejudicial to the interest of
justice thaw errcrs of exclusion.
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However, this section must be parable sales to condermors, and
read together with Section exchanges of comparable proper-
1113(1} and (5), exciuding com- ties

Art. 11 EVIDENCE

| Section 1109. [Leases]

As a basis for an opinion as to value, a valuation witness quali-
fied under Secticn 1103 (a) mey consider the terms and circum-
stances of any lease made in good faith that included all or part
of the property being valued or of comperable property whether
the lease was made before or after the valuation date.

COMMENT -
Section 1109 provides guide- The approach incorporated in this

lines for the consideration, as the
basis of & valuation opiniom, of
leases of the property being val-
ued and of comparable property.

section parallels that used in Sec-
tions 1107 {msales of the subject
property) and 1108 (ssles of
comparsable property}. :

Section 1110, [Capitalization of Reatal Incoms)
As a basis for an opinion as to value, a valuation witness quall-

fied under Section 1103(a) may consider the actual or resson-
able net rental income attributable to the property when used
for its highest and best use, capitalized at a fair and reasonable
interest rate,

COMMENT

Under Section 1119, a valuation

" witness may employ an income

approach to valuation, subject to
the general rules declared in Sec-
tion 1106. For example, the wit-
ness may consider either the capi-
talized aciual or reasomable net

rental income from the property -

for its highest and best use, if
the property is of a kind which ia
bought and sold on that basis in
the relevant market. Heowever,
be may not calculate & capitalized
value from the income or profits
of a business conducted on the
property, ainee this would intro-
duce unduly speculative and un-
certain elements depending upon

managerial skills or other factora
that are remote from the issue of

property value,

This section does no: preciude
admission of evidence that a bual-
neas being conducted on the prop- -
erty is in fact profitable, if under
the circumstances prospeetive
purchasers would consider this as
a measure of its suitability for
businesa purposes. See Section
11906. It does, however, authorize
the court te deny use of an in-

. come valuation approach that as-

sumes unrealisiic or highly specu-
lative capitalization rates.
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Section 1111 Repmdueﬁon mmphmmwut]

~ As a basis for an opinioh as to va:ue, a valuation witness quali-
" fled under Section 1103({s) may cansider the vost of reproducing‘
or replacing existing improvements on the property sought to be
~ taken which enhance its value for its highest and best use, less -
any depreciation resuiting from physical deteriuraﬁon or from‘

runctionaloremnomlcobsalescence S '

ODHMENT

Section i authorizes use of
- reproduction or replacerient cost
data as one factor pupporting
" opinion- eﬂﬁm:e as. to the value
rty. The cost
 of “reproduction” refers to the .
cost of dupleation with the same
- or similar foaterials and. appeir-

. of improvad

anice; sind is not necessarily the
:mummuf“mmmnt"

: (i.c.pMding;mhﬂtutefneﬂ
- ity of equal functional utility).

Unilrthumﬂon.thuvidence‘
mhoundaulr!orthe purpm ,

Soeﬁen 1112.

of proving the market v:!ue of
the land with the improvements
on it, to the extent they enhance
its value for its highest and beat
uae.butmttoprovetheva!ueaf :
the improvements separite from

‘the land. - The section. Is not ap-

pheable of course, ‘it the im-
pronmu are detrimental to the

use, and thua éimmish the value,

of ‘the property !or fta hi:lleltf '
lndbeltule ,

[Conditions maemuvmm

" As & hasia for an opinlcm as to value, a veluation witness qmli-

" fied under Sectian 1103(2) may consider

the nature, condition,

rlﬁwdmmﬂumwmmwammbﬂm

v_uluetl.

OOHHE‘!T '

m 1118 ahould be read in
cénjunction with- Section 11064(2)
and (B) which permits reception

Mwmntother

highast and best use of, and.the
e sonable
change in existing soning or oth-

-ummkﬁmomtumpw- ‘

probability of a

ty beinz ulued Section 1112

makes it clear that similar evi-
‘dence, rehtinstothemduth—
‘er bropertics in the vicinity, may

be used as & tor 'sn -upinion
of value, Compare Calif. Evi-
dence Code § 821 (19683, -
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Section 1113.

EViDENCE

§.1113-

{Mttberupenmolinlull’qlﬁth -
Based]

Notwithstanding the provisions of Sections 1103 to 1112, the
tollowing factors are not adrzissible as a basis for an opinton as

" to the value of property:

(1) thepﬂaeorothertermsandcirmimstmmdanacquhl
tion of compsrable property, where that property was or could -
have been acquired in that transaction under the powa- of eml-‘

nent domain;

2) thepriee atwhwhpmpertymsopttoned,dﬂered,orlht-_ '

7 edforpurchane sale or lease;

{a}theamdvaiueurmbmyformmmumf .

8 mopimmastothevalueofpmmmmanmf -

erty being valued;

' {Slthetemmdcircumtamutamdeormd_

. . property, and

© {6) except as provided in Secﬂon IIM{S),mehﬁmnpan' -
ﬂievalueafﬂ!epropertybemvaluedotanmrciubtmpa-
' Iieepowerorofothermnmmpmablem :

GOHHENT

Section 1113 provides 8 non-ex-
clusive list of factora which are
inadmissible -as the basis for an

‘opinion as to the vaiue of proper-.

ty, either because the designated

" {tems are speculative and unrelia-
ble, or becsuse their admiission
-would be contrary to basic poli-
~cies underlying the substantive
law, ‘This sechon does ‘not pre-

clude cromxaminatlm of aval-

uation witness on mtters that -
. undily harsh to refuse to permit
‘the defendant to show what it bas

are inadmissible mto evidence for
the purpose “of determining
" whether the witness’ opinion was
based upon matter which this sec-

" tiob defines as not a proper bum.

for such an opinion.
Under paragraph (1), only ac-

quisitions of comparable property.

by condemnors are excluded, con-
sistent with the prevailing view

"that such transactions are not

sufficiently voluntaiy, but tend to

‘exhibit the charscteristies of &

forced aale or to involve cloments’
of compromise that impair true
comparsbility. Previous sales of
the mybject property 16 a con-

demnor, however, are not mhui‘- .

_6d; 'in most instances; these sales
;wﬂlpmlumnblrbetotbepmnt_-

defendant in the Instant condem-
nation action, and it in deetned

in fact paid for the property in &
récent acquisition,. if the defend-

_ant.deems that factor to be help-.
“{ful.  On the other hand,

if the
prior sale to the defendant con-
demnor is used by the plmntiﬂ

“the ‘defendant in in an. advanta-

geous position to explain Ita
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berml and mmmstancea in the
moat favorable light.

‘Under paragraph (2), nption&.-
offers, and listings which were.

not accepted are inadmissible to
-support & valuation: opinion,
Thia ‘rule is consistent with the
majority view in the United
States, which regards such evi-

eagily ausceptible o abusive mia-
nipulation, and at hest. merely a

representation of the opinion of

one party to s hypothetical trans..
action thaf was never confirmed

" hy the opinion of another. Ses

“Masagy; op. cit., pp. 84-37; 5 Ni-
‘chols,- Lawe of Erinent Domain §.

2L4() {rev. &d ed. 1971).
Pﬁtnph {3) e:dudauaeued

EMINENT DOMAIN CODE
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that thesc transactions are often
motivated by facters quite indi--
pendent from market value ele-
mente, mclmimg smniﬁcant tax
consequences 4arising from ‘the
terma and circumstances of the
exchange. Moreover, to translate
the circumstances of & trade or
exchange into dollar terma for

. use in arriv t an opinion of
‘dence s ‘inherently unreliable, ing at.an. opini

market valye, the witness would _
be required, in most instances 1o
formuilate an- opinion as to the

value of the properties exchanged,

_contrgry to paragraph (4). Thia.

process would introduee elements
of & complicated nature - that
would be Jargely irrelewmt 1o the
issues in the condemmnation triai,

- without -significant improvement -
" in the credibility of the valuation
" opinfon regarding the sub!act
 property. -

_ Pnﬁlrlph (8) leehtnexclude '
from considerstion: any elementa

- of loss of value that are legally =

nommnbleunderthelnruf‘

Toi the adopting stete. . The principal

' ‘Gp,&t.,!ﬁl

While Paragraph (4) seeks to
exclude the expanasion of the trial
into largely irvelevant and remote
issuea distant from ‘thut of the

value of the aubject property, it

doss ' not - preclude sdmission of
comparable aalés data, noT pre-
vent & valuation witness from tes-
titying to sdfustments muede in

such dats in the course of!’orm--

: Inz his opinion.

- Trades and mhantea of prop- .

erty are Impermimsible wunder
plrmnph (8) in view of the fact

. er "
 eerned primerily with procedursl
corns, while
‘tween police power and eminent

clements made unaenbptable by

- this parsgraph- are- those caused

by “an exercise ofthepolice pow- .
. The Uniform’ Code is con-

matters and
: boundary line be-

domain is largely a matter of

‘substantive décisional law. in the

several states, Moreover, exist-

“ing differences in the'law in this
- régard ave; to some extent, & re

flection of the fact that some, but

* not all; state conatititions require =

compensation for both “taking"
and “damaging” of private prop- .
erty. Awordmgly, the content of
this exclusionary provision is left-
for judicial determination under
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the applicable law of the adopti:ig ~ sidering zoning changes -under
state. - The -introductory excep- Section 2104(5) even though zon-.

tion is .intended to resclve any ing is regarded as
doubts a3 to the propriety of con- police pawer,

119
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Memorandum 76~6 " EXHIBIT 11

EXTRACT OF MINUTES OF STATE bal COVIMITTEE, FEELARY 16, 1373

v. EViDEJCIARY 15SUERS

As a fourth order of business the Coumittee considered the following evi-
denciary lasues.

It was woved, seconded and vassoed, thet the Commitree refrain frem a direct
erivicism of the ruler of compengsbillty nud valuation evidence for hiphway land
acquisition set forth in the Katdanal Cogsperztive Mipiuway lesearch Program Report
104 or of the comments of Jormen Matveoal, dated March 24, 1972, relating to that
report. The Committee derermined it rather than critleize the views of others,
it would exprese its own conceptuzl viewpoinic, and would follow the sequence of
of issues aa they are mentioned in Mr. Jlatieonl's coumeats.

L]

Witunegses - Bxpedts

It was moved, seconded and passed, that the Comaittee finds that the exist-
ing procedure leaving the qualification of expert witnesses to the discretion of
the trial court with the guidance of existing case law 1s workable.

Witneases -~ (xmers

-

It wvas moved, seconded and passed, (6~1) that the Committee recommend that
Evidence Code Secticm Bil3(a}(2) pemmitiing an owner to testify should be con~
tinuved; however, the Coxmittee recormends that ssid section should be amended,
or snother section adopted, to defime such an owner to ke any person whose
pleading or testimony discloses an interest, the toking or impairment of which,
will entitle said person to racsive compensgaetion in the actiom. .

It wan furt seconded and passed (7-2), thet Fvidence Code Sec-
tion 813(a)i2) ;%gﬁid Ee further modified by amendment or cother section to in-
cluwde se an owner, an officer or majority shareholder of a corporaticn which ia
the owner of the property or property imcerest being acquired where said cor-
potate officer or majority ehaveholder is first chown t¢ be knowledgeable of the

character and upe of the property or propertv Interest being valued, as distine
guished from the character, uzes and values of properties generally in the area.

The wajority of the Commitiee feel that owmer's qualifications should
be clarified and liberalized becavse experr testimony ls too expensive to
persit defense of many swmall actlons except through owner testimony. It
wag also obparved that ia many casies 2 tenant or even a purchase money
deed of trusg holder mav find it necesgary to present valuation testiwmony
in the first phase of & case under C.C.P. §1246.1 in order to puarantee
that the initial award will be substantial enough to provide compensa-
tion for their interest. The members of the Commlttee discussed cases
from their owm exparience where londlords or trustors under purchase
woney deeds of trust have falled to defend tihe action with resulting
prejudice to the tenants or beneficiaries interest.

The qualification of a corporate oificer or majority shareholder
ig sought for substantially the scme reasons with the belief that a cor-
poration would rely upen such testimuny only in smaller cases. It should

LY



be noted that the Commlttee’s recommendation vould require a mare pre-

. cise form of qualification for the corperate efflecr or major ghareholder
than would be required of an individual owner; however, such qualifica-
tion is still less than that reguived of an expert, #

]
titnesses - Zoning and Foundational Vxpoves

It was woved, seconded and passed. that the Committuee feels L present
procedure permitting foundational expert testimomy, not cnly of zoning experts,
but also economists, enginecrs, gecloplsts, etc., subject to the discretion of
the Court, 1s a workable procedure.

Witnesses - earvgay

it wvas moved, Beconded and passed, that the Committec feels the present
system of permitting a valuation witness to vely upon hearsay Infornmation, such
as sales data and other published infermation affectinp the market, and permit-
ting the expert to testify to his reasons Including the substance of such data
gathered from hearaay sources, subject to rhe digcretion of the crial court, is
a workable procedure. )

Witnesses -~ Court's Discretion

It was moved, seconded and pasged, that the Commlttee finds the existing
procedure of granting wide discretion to the trial court is workable.

Jury View

_-It_was moved, seconded and passed, that the Committee finds the existing
procedure permitting jury view at the discretion of the trial court is a work-
able procedure although it was noted that few courts observe a3l the formalities
defined in C.C.P. $610.

It was further movgg,'secqgﬁe& and passed, that the Committee recommend
againat the codification of the Haryland Rules respecting jury views.

It was moved, ssconded and pasgsed, that €.C.P. G610, or 2 sirilar section
relating exclusively to condemmation cases, should be amended or adopted requir-
ing that the trial judge must accompany and supdérvise the jury's view of the
premises,

EXTRACT OF MINUTES OF STATE BAR COMMITTEE, JUNE 9, 1973
EVIDEMTIARY ISSUES (cont.)

At its meeting of February 10, 1973, the Committee began a consideration
of evidentiary issues in the same sequence as set forth in the comments of YNor-
mapy E. "atteoni, consultant to the Law Revislon Comnission. The minites of
that prior meeting set forth the conslderations of the State-"Tide Committee
through Chapter 3, 'Jury View.’ '

CHAPTER & -~ SALES EVIDENCE: GEHERAL RULE

It was moved, seconded and passed that the general rule that sales are not
direct evidence of value but are recelved, subject to rebuttal, only for purposes

e




of showing the relative weipht and credibilicy to Le civen te the opinion of the
vitneas who has relied upon them is a workable procednee Lnd avolds confusion
that would result were sales given iadeseudesnt yolevance,

It was further moved, secended and passed waar sales and the juvy J&ew of
the premlses beinp valued, not being direct evidence of value, the trial and ap-
pellate courts should not be permitted to use contrived interpretations of such
evidence to support a verdict outside the range of testlmony a& to any of the
items of compensaticn defined by Code of Tivil Frocedure Sectlen 1248,

CHAPTER 4 - SALES LVIDENCH: 1. COURT'S NISCRMTIN

1t was moved and scconded, but said wotileon failed on a tile vote, that it
should be presumed that all sales are admissible in evidence and, therefore, any
sales that the appraiser has chosen to rely upon should not be excluded unless
the trial court £irst finds that the cffered sale is clearly lacking in signifi-
cant elements of comparability to the property or property interest belns valued.

lowever, it was moved, seconded and passed that the Committew faveor the
the policy of liberal admiesibility of sales on the theory that an errter of
exclusion is more 1tkely to be prejudicial than ar error adnission, because
in the case of admisaion, where there {s an adequate opportunity for rebuttal
the jury still has the power to exercise its discretion in determiniap the
weight to be given to such sales, This policy 1s not iIntended to limit the
Court's discretion in placing a reasonable limitation upon the number of sales
which may be admisaible for amy appraisal purpose.

-

The reasons for the different action on the two preceding motions
expressed by the Committee during thelr: discussion related to whether
there should be a presumption of admissibility of & sale. As indlicated
by the vote on the first motion, the Comnittee was equally divided. One
faction felt that there sbould be a presumption of ‘udmissibilicy which
would be overcome by prejudice considerations, the burden of proof be-
ing upon the party opposing admiselibility. The other faction felt that
the burden of proof showing comparability must rest upon the party
producing the sale; however, tlhey did favor an underlying palicy of
1iberality of admiseibility in that the foundation to which that bur~
den of proof would extend should not be so broad or so detailed as
toc make it economically impossible for the litigant's appraiser to
rely upon the warket data study.

"It was poved, seconded and passed that the Evidence Code should be
amended that & prior sale of the property will be subjected to the same stan-
dards of admissibility, proximity in time and transactional relevance as sales
of comparable properties, and that in the event the Law Revision Commission
takes any action respecting the recodification or revision of the rules of evi-
dence in eminent domain that its comment reflect that a prior sale of the aub-
ject property should be subjectpd to sald same atandards.

CHAPTER &4 - SALES EVIDEHCE: 2. TROJECT INFLUE'CT

Ii was moved, eeconded and passed that the value to be placed ypou the
property or property interest being valued gshould be the valwse it weould have
had on the date of value were there then ne knowledpe of the public project,

-
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and that said principle is a standard of relevance for decevinining tihe gele-

- vrvance of z transaction cffered under Fvidence Code Sections 815 and B4,

CHAPTER & - SALES EVIDENCE
3. EXCLUDED EVIDENCE - GENERAL RULE

It_was moved, meconded and passed that in thoe event the Lav "evision Conm~
mission takes any action respecting the recodification or revision of the rules
of evidence in eminent domain that its comment reflect that Lvidence Code Sec-
tion 822 does not prohibit cross~examination of a witness on any of the subject
watters therein mentioned for the limited purpose of determining whether a wit-
vess based his opinion “in whole or in significant part on matter which is not
a proper basis for such opinion.’

During the course of discussion it was observed that it must be
possible to determine through cross-examination whecther an opinion
has been based upon improper considerations. If the opinion proves
to be so tainted, it should be stricken under Evidence Code Section
803. However such cross-examination should not serve as a means of
placing improper items before the jury since this probing should be
done without wentioning specific facts or figures. In fact, to avoid
prejudice, in certain cases it may be desirable that such inquiry be
conducted in chanbers. _

CHAPTER 4 - SALES EVIDENCE: 3. EXCLUDED EVIDENCE

It was moved, seconded and passed that Dvidence Code Section 8§22 be amended
to specifically exclude trade or a:chanae transactions, or any opinion based
upon them from eyidence.

CHAPTER 4 - SALES EVIDENCE:
4. EXCLUDED EVIDENCE - CONDEMNOR'S PURCHASES

It was moved, seconded and gaéaéd that the present rule excluding con~
demnor’s purchases from evidence is workable and should be continued.

-




CONSULTANT'S COMMENTS REGARDING BOTH NATIONAL
COOPERATIVE RESEARCH PROGRAM REPORT 104, RULES
OF COMPENSABILITY AND VALUATION EVIDENCE IN
HIGHWAY ACQUISITION (1970), IMND RESPONSE TO
LAW REVISION COMMISSION'S QUESTIONNAIPE CON~-
CERNING CONDEMNATION EVIDENTIARY ISSUES.

Prepared by Norman E. Matteoni
March 24, 1972

Introduction

As with most national studies, the 1970 National Cooperative
Right of Way Research Program Report 104, entitled "Rules of Com-
pensability and Valuation Evidence in Highway 2cquisition”,
demonstrates ambition beyond its ability to execute. In its
attempt to be all-encompassing, it broad brushes the pieces of the
larger picture; and, in su:veying the law of all jurisdictions,
it is forced to rely upon some dated material. In the latter
regard, although the study does extensively cite the California
Evidence Code sections on eminent domain, most of the cases from
California which receive mention are from the 1950's. It should
also be noted that the study has reviewed only highway cases.

But concerning its purposes of pointing out state-to-state
divergencies and making suggestions to standardize the rules of
compensation (see p. 5), the study is worth review.

The study is divided into chapters concerning various eviden-
tiary problem areas in eminent domain trials. This consultant
ddes not attempt to restate the material presented. The study,
in fact, does that for the reader in its own summaries of each
chapter. Rather, the intention here is to comment or react to

the points raised.



2dditionally, this Commentary reflects some of the views of
California practitioners who responded to the Law Revision Com=-
mission's recent questionnaire concerning suggested revisions
to the Evidence Code eminent domain sections. 1In this regard
and from the consultant's review of more recent California cases,
the discussion below frequently goes beyond the remarks made in
the study.

The issues are not always resolved; but it is hoped they are

isolated to facilitate examination.



Comments re Chapter Two - (Qualification of Witnesses

California law is mentioned throughout this chapter; and,
while it concluded that Evid C §814, recarding the basis of a
witnesses' opinion of value, shows advanced thinking {sce p. 15),
it is necessary to examine some of the sub-areas of qualification:
1. Qualified as an Expert

The study indicates Pvid C £813(a) (1) simply states that
value may be shown by "witnesses qualified to express such opinion";
it does not specify whether a witness must be gualified as an expert.
The study asks whether only technical experts, that is, a specific
class of persons, and owners should be permitted to testify in a
condemnation trial. But, California case law declares that a
witness need not demonstrate that he is an expert appraiser. To
qualify a non-professional witness, it must be shown "'that he has
some peculiar means in forming an intelligent and correct judgment
as to the value of the property in guestion . . . bevond what is

presumed to be possessed by men generally'”. Spring Valley Water

Works v. Drinkhouse {1891) 92 C 528, 534. See also San Diego Land

& Town Co. v. Neale (1888) 78 C 63, 76. The study concludes that

it is not desirable to define a certain class of persons who by
reason of particular training or professional affiliation are
sufficiently expert to testify without further qualification. This
consultant agrees, 2t this time there exists nc licensing system for
appraisers and the variety of real estate situations which are pre-
sented in condemnation actions would require several appraisal

classifications of competency {(Fee n.l15).



2. Property Owner

Evidence Code §813(a) (2) specifically declares a property
owner competent to testifv as to his opinion of the value of his
own property without further gualification. Pennsylvania Stat.
Ann., tit. 26, §51-704 goes a step further than California in per-
mitting an cfficer of a corporate condemnece to testify on the
question of value without the necessity of qualification. The
reason for California's rule dces not indicate cause to adopt the
Pennsylvania pesition. "The rule was coriginally predicated on
the theory that the owner who resided on and owned property for
a period of years would be presumed to acguire sufficient knowledge
of the property and cf the value of the land in that neighborhood
to be able to give an intelligent estimate as tc the value of his

own property."” Pleasant Eill v. First Baptist Church (1969)

1 CA34 384, 411. An officer of a corpcration is not an owner of
the property in the same sense that an individual is.
3. Probability of Change of Zoning Opinion

I witness qualified tc express an opinion of market valuc is
not necessarily gualified tc express an opinicn of the reasonable

probability of a change in zoning. See People v. Arthofer (1966)

245 CA2d 454, 465; Los Mngeles High Schecol Dist. v. Swensen {1964)

226 Chr2d 574, 582.

Conversely, testimony strictly concerning the highest and
best use cf the propertv, from 2 properly qualified witness, e.q.,
an econcmist, cannct be excluded because the witness offers no

opinicn of value for the property taken. Pecple v. Wheritv (1969)

275 Cr2d 241. Evidence Ccde §813{a) (1), tc the effect that



valuation of prcoperty may only be shown by the opinicon of A wit-
ness qualified to express such an opinicon, does not prevent
suppcrtive testimonv of foundaticonal experts who do not offer an
opinion of value. Supra at 249.

Attorney Roger M. Sullivan of Los Angeles, in response to
the Commission's questionnaire, urges that engineering and
eccnemic feasibility studiés be made expressly admissible. The
Wherity rule should cffer sufficient authcrity for the admission
of such testimony withcut a statutcry rule. On the other hand,
the conclusions by that appellate ccurt should have been obvicus
at the trial court level. Ncnetheless, Pvid C §813{b) presently
states the section is not intended to bar the admission of any
cther admissible evidence for the limited purpose of enabling
the trier of fact to understand and weigh the opinicns of the
various witnesses. (Evidence Cocde §3532 vests the trial judge
with sufficient discretion to exclude such testimony where it is
merely cummulative. Code of Civil Procedure §1267 also limits
the number of appraisal expert witnesses.)

4. Hearsay

Evidence Ccde §8801 and 814 (the latter an express provision
on eminent domain), set forth limitations on the bases of an ex-
pert witness' opinions of property's value. His opinion may be
based on hearsav, if the hearsay "is of a type that reascnably
may be relied upcn by an expert in forming an cpinion as tc the
value of property", and would ke considered by fully informed

buyers and sellers in the market place. However, when hearsay is



coempletely unsupported and unreliable, the trial court has the

inherent prwer to prevent its use., See People v. Zlexander

(1963) 212 Ccr2a 84. Casec law demonstrates no difficulty in
the present interpretation of these rules.
5. Discretion ¢f the Court

The cconclusicn of the study that "wide discretion must
ccntinue to vest in the trial judge" (see p.l5) is appropriate.
The Evidence Code sectinns relating to condemnation trials
should stand as general guidepcsts, allcwing case law to-adapt

the rules to the particular factual situwations presented.



Comments re Chapter Three -~ Jury View

I significant point of reference in censidering this sub-
ject is whether the jury view constitutes independent evidence.
In California it does not. Fvidence Code €813 (b) states that
a view of the property being valued is "for the limited purpcse
cf enabling the court, jury, cr referee tc understand and weigh
the testimony" given bv the witnesses.

This rule rests upen the theorv: "Value must be based up--
on the purpcoses for which the propertv is suitable. While the
view of the premises is evidence in a condemnation proceeding,
it is merely corrcborative of the gquantitative oral testimony."”

People v. McCullough (1950) 100 CA24 101, 105.

This is an excepticn to the general rule applicable in other
types of cases that a judge cor jury view is independent evidence

cn which a finding may be made and sustained. See Otey v. Carmel

Sapitary Dist. (1933) 219 ¢ 310, 312; and Dcnney v. Santa Fe

Trangp. Co. (195S5) 134 ci2d 720, 725,

Prior to codification of the above eminent demain rule in
1965, California cases were in conflict =n the point. Pecple v.
Bond (1864) 231 Ccr2d 435, flatly declared that a jury view was

independent evidence; while Redevelopment fgency v, Modell

{1960) 177 cr2d 321, 326, stated that "a jury cannct, solely on
the basis of its view of the premises, render a verdict finding
a value less than shcwn by the evidence.®

& more recent case, Los IMngeles v. Kossman (1962) 274 CA2d

116, decided after the enactment of the Evid. ¢ €813(b), fails



te cite that secticn cr mention any cf the abcre cases in coming
to the conclusicn that when a trial court, with the consent of
the parties, viewed the premises, what is then seen is itself
evidence and may be used alone nr with other evidence to support
the findings. The authcrity given for this position is South

Santa Clara etc. Dist. v. Jchnson (1964) 231 CA2Q 288,299, which

is not a2 condemnaticn case and discusses in the pertion of the
cpinicn cited a general rule regarding findings of fact. The
Kossman case did not intend, although it may sometimes be cited
for the position, to cenclude contrarvy to Fvid © £813(b) that
& view of the premises is independent evidence con the question of
valuc. When the case is examined, it reveals that the question
at issue on appeal was not the amcunt of damages per se but
whether the trial ccurt preperly decided whether expense in
moving equipment constituted mitigation of damages or improvement
of the remaining property, in » bart take condemnation acticn.

Califcrnia is in line with the majority of states, which
indicate that a view of the premises is discreticnary with the
ccurt. The factors, cnunciated at page 19 of the study, to
guide the judge in the excrecise in his discretion are helpful.
But, since they should be self-evident, they are nct recommended
for ccdification. These factors are:

1. The degree of informaticn tc be gained by the view in
relation to the inconvenience and time expended in taking the
view;

2. PRelated tc the above, whether the customary purpose for



allowing a view does exist in a particular case, and whether the
amount of information that has been or could be adeguately secured
from maps, photographs, diagrams and so forth decreases the need
for a view; and

3. The extent that the premises have changed in appear-
ance and condition since the litigation was initiated.

California's rule for conducting a jury view is found at
CCP €610 which states that the court may order the jury "to be
conducted, in a bédv, under the charge of an officer, to the
place which shall be shown to them by some person appeointed by
the court for that purpose. While the jury are thus absent,
no perscn, other than the person so appointed, shall speak to
them on any subject connected with the trjals."

The study makes the comment that this statute, as well
as other States' procédures, are devised to safeguard the jury
from outside influence during the view. But the statutes could
go further to provide, for example, whether representatives of
both parties may accompany the jury or whether the trial judge
should accompany the jurv. The Maryland Rules of Procedure,
Rule U18, found at page 73 of the study attempts to specifically
provide for all contingencies regarding a view of the property
involved in litigation:

1. That before the production of other evidence, the
trier of fact shall view the property.

2. The parties, their attorneys, engineers and other re-

presentatives may be present.



3. Only one person who has been specified bv the court
shall speak for the parties at the view: these persons shall
point out the property sought to be condemned and its boundaries
and the phvsical features before and after the condemnation of
the property.

4. The judge shall ke present at the view and super-
vise the proceedings.

5. The view may be waived by the parties.

Codification of a similar set of rules for California con-
demnation cases would ke bcneficial. Another standard could be
the practice of many California judges to place on the record,
upcon return from the view, a stipulated discription of pre-

cisely what was seen at the property.
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Comments re Chapter Four - Admissihility of Evidence regarding
Comparable Sales

Again, the underlying key question to this portion of the
study is whether sales constitute independent evidence. Evidence
Code §813(b) states that they are not; and the study itself, at
page 31, quotes from the California Law Review Commission com~
ments of 1961 to the effoct that if the rule were changed to
permit the trier of fact to make a determination of value upon
the hasis of compararle sales or other valuation data, the trial
cf an cminent domain case might »e unduly prolonged and the
determination could bhe made without the benefit of oxpert
assistance by a court or jury who knows little or ncthing of
the property values.

Interestingly, 2ttorney Jess Jackson of Burlingame, in
response tc the Commissicont's questionnaire, states that there
is too much emphasis on appraisal opinion. TFacts, such as a
sale in the market place, sheculd have independent prchative
value,

There are several pecints worthy of mention under this sub-
ject heading, although the study does little more than raise
scme of the issues. California case law has developed an ex-
tensive system of rules regarding cemparable sale evidence,
most ¢f which is not censidered by the study.

1. Trial Court's Discreticn

Evidence Ccde §816, adopting the rule of Les Angeles v,

Faus (1957) 48 c2d 672, permits a witness, in determining the

11



value of property, to "take intc account as a basis for his
cpinion the price and other terms and circumstances of any sale
or contract tc sell and purchase comparable property.” The
statute specifies various criteria which must be satisfied
for the properties to bhe "comparable®,

The trial judge has wide discretion in determining the

admissibility of evidence of other sales. Los Angeles v. Faus

(1957) 48 C2d 672, 678; Los Angeles v. Unicn Distributing Cc.

(1968) 260 Ch2d 125. The crurt may cxclude as well as admit

evidence of allegedly comparable sales. Lns 2ngeles City High

Schocl Dist. v. Swensen (1964) 226 Crh2d 574, 583. The standard

is whether such sales will "shed light“ cn the value of subject

property. Merced Irr. Dist, v. Woolstenhulme (1971) 4 C3d4 478,

500, 848. The trial judge makes conly a prima facie finding

that a sale is ccmparable. San Luis Obispo v. Bailev (1971)

4 C3d 518, 525. Once admitted, it is up tc the jury to weigh
the effect of cvidence of comparable sales. People v,
Donaldscn (1965) 231 ci2d 739, 743.

Atterney Thomas Baggot of Les Angeles has recommended a
legislative policy in favor of admissibility. “Jurors are just
as capable as judges in assessing evidence of sales." Other
responscs to the Commission®s Questionnaire, such as that of
Attorney Justin McCarthy of Riverside, suggest that the
guestion of admissibility of sales should always ke determined
by the judge in advance of the trial of compensation. This

precedure would eliminate wrangling over comparakility of

12



disputed sales before theo jury and make judges more alert
te their responsibility to Aetermine o111 issues other than that
of value.
2. Effect of Puklic Improvement on Comparability

2. sale price of a purported "comparable sale” which
reflects project enhancement {see discussion under Cocmments to
Chapter 10) may be found to “shed light"” cn the value of the
condemned parcel and mav be admissible, where it also rcflects
recent increases in land values that are attrikutablce to other
facters. This is similar to the rule that requires excluding
cvidence of enhanced value to the parcel scught tr be taken.

Merced Irr. Dist. v. Woolstenhulme (1971) 4 C3d 518. See United

States v. Miller (1943) 317 US 369. Sce alsa People v. Reardon

(1871) 4 C3d 507, San Luis Obispo v. Bailey (1971) 4 C3a 518,

These cases do not speak of comparable sales reflecting
project blight, and the rule may be different in that situaticn.
Code cf Civil Procedure §1243.1, enacted in 1971 to provide a
cause of acticn in inverse where a condemncr dces not bring its
suit within six months of the resclution or ordinance cof necesg-
sity, attempts to minimizc the cccurence of klight.

nd, in the same year the legislature added Evid C §814.5:;
"Bny increase or decrease in the value of property prior to the
date of valuation caused by the puklic improvement for which
such property is acguired, or by the likelihcod that the pro-
perty would be acquired for such improvement, other than that

due to physical deterioration within the reascnable contrel of

13



the owner or occupant, shall he inadmissable in determining
the value of the pronpertv.” Lffective Julv 1, 1972, that
section is to be repealed and replaced by language in Govt
C §€7267.2, which provides: "Mnv decrease or increase in the
fair market value of real propertv to be acguired prior to
the date of wvaluation caused ky the public improvement for
which such property is acouired, or bv the likelihood that
the propertv would be acquired for such improvement, other
than that due to phvsical deterioration within the reasonable
control of the owner or occupant will ke disregarded in
determining the compensation for the property."

Eoth Evid C £814.5 and Govt C §7267.2 are portions of
legislative packages which concern relocation assistance.
The first is concerned with highway relocation assistance,
and the second which replaces the first is more comprehensive,
attempting to provide a program for relocation necessitated
for all tvpes of condemnation. They are based upon federal
policy reguirements. See Uniform Relocation Pssistance and
Land Policies Fct of 1870 5303(3) (Pub. Law 921-646). In fact,
Govt C §87267 and 7274 (effective July 1, 1972} state that
section 7267.2 is a guideline to a uniform policy of acqui-
sitior and creates no rights or liabilities. Neither Evid C

§814.5 nor Govt C §7267.2 purport to alter the Woolstenhulme

rule. It remains the task of the courts to develop the rules
for admissibility of sales affected by a pending public pro-

ject: whether a sale is so tainted and what degree of project
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impact will preclude adrissibility.
3. Evidence Code Section 822(d)

Some responses to the Commission’s gquestionnaire, such
as those of Deputy Nttorney General Stewart Andrews and
Attorney C. Douglas 21ford of San Diego, criticize Evid €
£822(d) which prohibits the admission of an opinion of value
of any propertv or propertv interest other than that being
valued. There are two types of sales that should be con-
sidered here: first, comparison of improved sales to an
unimproved subject property; and, second, trades or exchange.

a. Nature of the Property and Improvements

The “comparable sale," to be admissible in evidence, must
be sufficiently like the condemned parcel in character, size,
situation, usability, and improvement. Evid C 5816.

In valuing the condemned property, an appraiser may find
parcels which are comparable in every way except that they are
burdened vith older improvements, such as an unoccupied, dila-
pidated house or barn. The appraiser may conclude that the
particular improvements have little or no value and that the
purchase price paid for the comparable piece of propertv is
indicative of the true value of the land without the improve-
ments. It may be difficult to admit this opinion and the
comparakle sale into evidence, however, in view of the prohi-
bition against cpinion of the value of anv property or property
interest other than that being valued. Evid C §822({4): Los

ingeles v. Union Distrib, Cc. (1968) 260 Cr2d 125: see also
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Pecple v. Jchnson (1962) 203 c22d4 712. On the other hand,

the comparable sale being used to indicate land value shculd
not be excluded by 822(d) whare it can be shown that the
parties to the transaction had given nc value to the improve-
ments, the improvements actually lessen the value of the
land (e.g., the cost of demclishing old, unusahle structures).
An appraiser valuing a fully imnroved parcel by compari-
son with other parcels not comparably imprcved may find himself
in technical violaticn of Evid € §822(d), which prohibits
appraisal of propertv other than that being condemned, if he
attempts to allocate value hetween land and improvements. In

People v. Donovan (1964) 231 ca2d 345, 350 and People v.

University Hill Foundation (1%61) 188 Cr2d 327, 332, the courts

permitted such allocation, but language in Sacramento & San

Jeaquin Drainage Dist, V. Jarvis (1959) 51 C2d 799, 804, seems

more restrictive. It must be noted that all these cases predate
the passage of Evid C £822(d). But, a recent case points out
that a strict application of this section tc the comparable
sales approach would conflict with Evid C £816 which requires

a valuation witness to weigh comparability. The witness must

be allowed to testifv regarding adjustments to be made in

comparakle sales. Merced Irr. Dist. V. Yoolstenhulme (1971)

4 C3d 478, 502.
b. Trade cr Exchange
I trade or exchange of propertv with nc menetary value

fixed for either property is not admissible. Pecple v.

ie



Reardon (1971) 4 €34 507, 515. The introduct’ion of such a
transacticn would viclate Evid C £822(d) which precludes
an appraiser from giving c2n opinicn of the value of land other
than that under ccndemnaticn. But, in Reardon, an exchange
in lieu of a full pavment in cash by cne of the parties to
the transaction was admissible. Further, an exchange in-
volving the subject prcperty is not in viclation of Evid ¢ §822(d)
and thus would be properly received in evidence.
4. Sales te Condemncrs

The respcnses to the Commission's questionnaire alsc in-
dicated some dissatisfaction with Evid C §822(a) prohibiting
the introduction of sales to condemnors. These responses sug-
gest a return to the prior rule, exemplified in Pecple v.

Los IM'ngeles {1963) 220 Cr2d 345, 358~359, of allcwing evidence

cf such a sale upon a shewing voluntariness and satisfaction

with the price.
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Ccmments re Chapter Five - Admissibility of Evidence of Sales
of Subject Prcperty

Califernia's rule cf Evid C ©815 permitting a witness to
consider the sale cr contract tc sell the property presently

under condemnation, is appropriate and not in need cf revisicn.
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Comments re Chapter Six -~ Admissihility of Fvidence of Offers

gain, the comments of the California Law Revision Com-
mission of 1961 arc cited bv the studv, at page 37, for the
case of excluding cvidence of offers. Evidence Code £822(b)
prohibits a witness from basing his opinion on offers or
listings.

The study takes the pogition that there mav be cases
where an offer is the best available evidence of market value;
such a situation exists vhen there is ne recent market activity
of similar properties in the vicinity cof subject preperty. In
that event, the study cauticusly suggests that offers should
be admissible tc suppcrt the cpinicn of valuation where a pro-
per foundation has been laid tc support the offer's reliakility.
(See p.37.)

In view cf this comment and respenses of Attorvieys-Jerrold »
Fadem of Beverly Hills, Gary Pinechart of Martinez, Jchn Thorne
of San Jese and Richard Huxtable of Los Zngeles to the Commig-
sion's recent questicnnaire, the Law Revision Commission should

reccndiser its positicn taken in 1961,
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Ccmments re Chapter Seven - 7Fdmissibility of Valuation Made
for Non-Cendemning Purpeses

The Hon. Herbert S. Herlands of Santa 2na writes in res-
ponse to the Commissicn's quastionnaire that there is a conflict
between Rev & T C §4986(2) (b), which provides that mention of
the amount of taxes due on the condemned property shall be
ground for a mistrial, and Evid C §822(c), which permits the
use of taxes for the limited purpose cof arriving at the
reascnable net rental value of the subject proverty.

It wculd seem that Evid C §822(c) makes the distincticn
between tax assessed valuaticn and a propertv's tax bill as
an express item in the income approach to value sufficiently
clear. Perhaps the judge is suggesting that the Revenue and
Taxation Ccde Secticn made the same explicit exception that
the Evidence Code section deoes.

It should also be noted that an assessed valuation for
tax purposes may corgtitute an admissicn against interest when

the condemning agency make the assessment., See Gion v. Santa

Cruz (1970) 2C3d 29. The study pcints out, at pages 39-40,

that La Mesa v. Tweed & Gambrell Mill {1956) 146 ch2d 762,

stands for the propcsiticn that anmpraised value of the pro-
perty under condemnaticn, as determined in a pricr probate
proceeding, is not admissible on direct examinaticn. That case
was decided befcre Faus permitted the use of comparable sales
on direct examination; but there is ncthine in the Evidence

Code which permits such an independent valuation tc be
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recaeived. Vrowever, a sale confirmed in rrobats court may

be admissible. FRedevelopment Pgencv v. Zwerman (19€6)

240 cr2¢ 70.
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Comments re Chapter Eight - 2dmissibility of Zvidence of
Income

1. Legal Tests of Income 7ppreach

Befcore 1965, when CCP §1271.8, now Evid C© 5819, was en-
acted, Califcrnia courts were reluctant tco allow evidence before
the jury on the inccome approach teo valuaticn, Note, Valuation

Evidence in California Condemnaticn Cases, 12 Stan L Rev 788,

791 (1960).
I'n appraisal witness is ncw specifically allowed tc take
into acccunt as abisis for his opinicn "the capitalized value

of the reascnable net rental value attrikbutable to the land

and existing improvements therecn." {imphasis added,) Evid C
§819. However, he may not derive a capitalized value from

the inceme or profits attributable to the business conducted
thereon, nor can an appraiser use hypothetical improvements to
derive a potential income frem the property. See Carlscn,

Statutory Rules of Evidence for Eminent Domain Proceedings,

18 Hastings LJ 143, 151 (1966). See also People v. Johnson

(1962) 203 caz2d 712, 716, Mttorneys Jerrcold Fadem and Richard
Huxtable have both suggested that capitalization of income from
a highest and best improvement on subject pronerty should not
be excluded. Richard Huxtable states: “Hypothetical cap-
italization should be permitted where the type of property is
one that is actually hought and scld on such a basis in Private

business."

Tc determine the reasonable net rental value, a valuation
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expert may consider any leases on the subject property Evid
C §817) and the terms and circumstances of leases of comparable
property (Evid C f818). Fvidence Code £817 allows him to take
into account a lease providing for a rental fixed by a per-
centage or other measurable porticn of gross sales or gross
income from a business conducted on the property. Evidence
Code 5818 discusses rent reserved and other terms of leases on
comparable preperty but omits anv reference to percentage
Icases. Beth cof these statutes merclv enable the valuation
witness to arrive at "the reasonable net rental wvalue attribu-
table to the property or property interest hbeing valued,®
which may be used in the capitalization process provided for
under Evid C £819. The expert witness cannct capitalize the
value of the income or rental from any property or property
interest other than that being valued. Evid C §822(f).
2. Gross Rent Multiplier

I "gross rent multiplier," the factor by which the gross
rent is multiplied to indicate market value, is determined by
extracting from comparablc sales data the sales price and
the gross rent earned per year, the latter of which is divided
by the selling price for each ccmparable property. For example,
a duplex and lot that scld for $306,000, producing an annual
gross rental of $3,000, would indicate a grcoss rent multiplier
of 10. 1In translating this intc a gross capitalization rate,
the appraiser must take the reciprocal of the multirle, thus

producing a rate of 10%.
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There is a divisicn of opinicn among California practi-
ticners as to whether this aprraisal technique is rroperly
admissihle evidence undcr Evid C 5818, which indicates that
the valuaticn witness may use only the ren’al derived from
comparable properties to determine the reasonable net rental
value attributable tc the property under condemnation. The
gross rent multiplicer reguires that the actual gross rent be
used. The collateral factors involved in comrarable rentals
are far more comnlex than in cemparable salcs and add signi-
ficantly tc the problem. For instance, ccnsideration must be
given to whether the utilities are paid within the rental
payment or are assumec by the lessee, whe pays the taxes,

insurance, maintenance costs, etc. 5 Nichcols, The Law of Eminent

Domain £19.21([1] {rev. 3d cd, 1969). Pnalternative anprcach
which may relieve scme of these shortcominags is the "Net
Income Multiplier.®

While Pecple v. Covich (1968) 260 Ca2d 663, 666, cites

with appreval what is termed the "gross multirlier” approach
under the income methcd of appraising vpromerty, the phrase
appears as the equivalent cf the building residual approach

rather than the "gross rent multiplier."
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Ccmments re Chapter VMine - ?dmissibility of Evidence of Ccsts
cf Rerrcduction

The statutory definition of the cost approach in Evid C
§820 uses both the terms “replacing"and “reproducing.” Although
these terms have sometimes been used interchangeakly by the courts

(see, e.g., People v. Hayward Bidg. Materials Co. (1963) 213

CA2d 457, 460), they are not synonymous in an appraisal con~
text. See American Institute of Real Estate Rppraisers, The

Appraisal of Real Fstate 18C {5tk ed, 1967). “Reproducing” is

there used as meaning duplication of the improvement with one

of identical or highly similar material. “"Peplacing," on the
other hand, is used as meaning the substitution for the improve-
ment of another one having the same functiocnal utilitv.

The replacement approach is more appropriate for the valua-
tion of old buildings that have suffered a great deal of
functional obsolescence, or vhere the materials used in the
0ld building are no longer economicallv availzble. On the
other hand, the reproduction technique is particularly adapt~
able to newer buildings, as well =2s special, single purpose
buildings. The reproduction technique has considerable appeal
to both courts and Jjuries, because it is easier to understand
than the more abstract replacement approach. Implicit in the
replacement theorv is a standard of functional equivalence
and substantial similearitv to the existing improvement. The
replacement approach has limited appeal to most litigants be-

cause, in order to demonstrate that the replacement structure
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Mmeets such a standard mav require architectural evidence, the
cost of which is often prohibitive. There are neither statu-
tory nor judicial guidelines in California as to the admissi-

bility of this tyve of cvidence.
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Comments re Chapter Ten - Admissibility of Evidence of the
Effect of the Pronosed Improvement

l. Enhancement

The study at page 48 provides a good examnle of increment
in value received by 3 parcels because of the projected public
improvement.

The example states that parcels 2, B and C are in an
area where 2 public project may be located; because of the
impending project all the properties increase in value. Sub-
sequently, the houndaries of the rroject are determined and
only parcel A is to be taken. What the study attempts to
exXplore is the enhancement situation recently discussed by

the California Supreme Court in Merced Trr. Dist. V.

Woolstenhulme (1971) 4 C3d 478.

The rule of Woolstenhulme is:

During that period vhen it was not likely
that his land would be condemned, the fair
market value of the property may have
appreciated because of anticipation that
the land would partake in the advantadges
of the proposed project. The owner would
be entitled tc such incrcase in value.

On the other hand, once it becomes reason-
ably foreseeable that the land is likely
tc be condemned for the improvement,
"project enhancement," for all practical
purpcses, ceases.

4 C34 at 497,

2. Blight

Atchinson T. & £. F. Ry. v. Southern Pac. Co. (1936) 13

CA2d 505, 518, first asked the question, "If the benefits may

not be considered, why consider the detriment?" The rule
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flowing from this case is that it is imprcper to attempt to
show that the prcposed improvement dopressed the value of

subject property. Communitv Redevelopment Agency v. Henderson

(1267) 251 CcAR2d 336, 343, Oakland v. Partridge (1963) 214 ca2d

196, 203. Put other opiniocns have not followed this rule.

People v. Lillard (19%63) 21% cr2d 368, 377; Buena Park School

Dist. V. Metrim Corp. (1%259) 176 Cr2d 255, 258,

The landmark case of Merced Irr. Diegt, v. Woolstenhulme

{1971) 4 c34 478, 483 n.l, has not resolved this dispute over
blight. The court explicitlvy declared that it was not addres-
sing itself to whether project blight is to be taken into
consideration in computing just compensation. "“[Aldditional
complexities involved in the 'hlight' situation® prompted the
court to await a case presenting the matter directly. Implicit
in this thinking is the view that rules different than those
for project enhancement should he applied to project blight.
Several commentators have also urged this distinction. See

Anderson, Consequences of 2nticipated Fminent Domain Proceedings--

Is Loss of Value a Factor?, 5 Santa Clara Lawyer 35 (1964);

Webber, The Lost Identity of Blight 45 Cal SBJ 492 (1970); and

Comment, Recoverv for Enhancement and Blight in California,

20 Hastings LJ 622, 645 (1"69).

It seems probable, because of the slowness of the legis-
lature to respond. and the anticipation of the California
Supreme Court, that case law will make the first attempt to

establish rules regarding blight impact.
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Nonetheless, legislation is in order to ramove any ad-
verse project impact from inclusion in the valuation process
in eminent domain. Neither Evid ¢ £814.5 nor CCP §l1243.1 are

sufficient to resolve the issues presented bv project blight.
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Comments re Chapter Eleven - I’dmissibility of Evidence of
Sentimental Value

The study points out on page 51 that California's Bvid
C §814 defines valuc in accordance with the hypothetical
willing buyer-willino seller concept. Sentimental value is

not considered in the valuation of real property.
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Comments re Chapter Twelve - Pdmissibility of Evidence Regarding
Highest and Best Use

The Heilbron standard for just compensation requires exam-

ination of the highest and best use to which the property under

condemnation can ke put. Value is based upon the most advan-
tageous and profitable use to which the property is adaptable,
taking into consideration the present and reasonably foreseeable
future, business conditions and wants of the surrounding com-

munity. Sec Los Lingeles v. Hughes (1927) 202 ¢ 731.

This entire area is governed hy cas¢ law, Two subjectg~--
feasibility studies and interim value--are commented upon here.
1. Feasibility Studies

Maps, diagrams or illustrations of proposed uses showing
rhysical feasibility may be admissible under certain circum-
stances to show that a particular proposed use is probable,
and thus represents the highest and best use. To¢ make a
feasibility study admissible, the prospect of the use which
the study supports must be in dispute; it is never admissible
simply as a measure of value itself or to enhance damages.

People v, Chevalier (1959} 52 €24 299, 309, Pecple v. Alexander

(1963) 212 Cr2d 84, ¢3. Architectural and engineering studies

may also be permitted. Los Angeles v. Cole (1946) 28 c2d 509,

51%. On the other hand, evidence relating tc specific schemes
of development are generallvy rejected by the courts. The
"frustration of a specific plan of development" is not a

valid basis for a claim of the propertv's highest and best

use. Pecple v, Princess Park Estates, Inc. (186%) 270 CaAzd
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876, 884,
I more difficult questicn is the admissibility of economic

feasibility studies. Pecple v, Flintkcte Co. {1968) 264 Ccaz2d

97, 102, approved the introduction of an economic study to
show the profitable adaptability of subject property to a
particular type of mining operation. The opinion relied on

the test enunciated in People v. Ocean Shore R. R. (1848} 32

C2d 406, 426: "where it is not shown that a suggested use would
te profitable, or where it appears that the operations cannot
be carried on except at a lgss, the prospect of use for such

a purpose is not a proper element of value." It is improper

to put a hvpothetical dollar value on land for a specific pur-
pose, ‘even though evidence regarding the adaptability of that

land for that purpose may be proper, People v. Princess Park

Estates, Inc¢., supra: San Bernardino Flood Control Dist. v.

Sweet (1067) 255 CA2d4 889; People v. Johnson (1°62) 203 ca2d

712.
2., Interim Value

The study makes no comment regarding the question of in-
terim value. It should be considered as a sub~area of the
highest and best use concent.

Interim income is sometimes referroed to as carrier value
because it permits a developer to pav his holding costs (e.g.,
taxces, purchase-~loan, interest) during the period of transition

from present use to a higher use. Sce People v. Covich (19€8)

260 CA2d 663, where interim value was approved as to the



acquisition of property improved with two old bhouses on showing
of probability of rezoning for apartments or a motel complex,
The condemnece's experts agreed that present zoning would ner-
mit high~rise apartment huildings or hotel-motcl complexes as
the highest and best use of thc property. But because the
neighborhood was in transition from the present use to other
uses, thev projected (conesidering such factors as financing,
cbtaining clients) that the present usc would continue fer an
interim period of three years. The value of the raw land as
of the projected tcrmination date of the present use was adjusted
into a present value (by discounting) and then added to the net
income flowing from the present use, capitalized over the trans-
itional pericd.

The interim value adds an increment of value to the pro-
perty over and above an otherwvise comparable parcel of land
that is not capable of interim productivity. See Sando,

Theories of Valuation for Interim Use, 32 Rppraisal J 29, 31

{1964},
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Commcnts re Chapter Thirteen - Admissibility of Photographs
or Other Visual 2ids

Appraisers often use exhibite called “sales maps” to
illustrate thcir testimeny regarding cemparable sales. As
information about the prices for which comparable properties
have been sold is rcecejved in evidence, the pertinent date
{usually date of sale and unit value) is written on the map.
Trial courts sometimes regard these maps as curulative evidence.
Evid C §352. 1If they ar: admitted, they can assist the jury
in recalling highlights of the testimeny during deliberations.

 model, though constructed to scale, mav be misleading

because of its very small size. San Mateo v, Christen (1937)

22 CA2d 375. In Pleasant Hill v. First Baptist Church (1969)

1 CA2d 384, the use of a plan and model portraving the poten-~
tial utilization of the subject propertv fcr church purposes
was permitted,

In Pecple v. Murata (1558) 161 CA2d 369, 377, refusal to

admit photographs showing drainage problems caused by the
constructicn of the prcject was held tc be nrejudicial error.
Photographs are alsc admissible to shew the conditicns in the

area surrounding the subject propertv, Montery v. Hensen (1963)

214 cazd 794, 798.
Photographs may alsc serve as the hasis for actual testi-

mony. In Pcople v. Donovan {1964} 231 CA24 345, an expert

witness, wko had cnly seen pictures ~f improvements that had becn
removed befcre his employment, was permitted to state his opinion

cf value as tc those improvements.
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Comments re Chapter Fourtcan - Other Issues Relating to
Admissibilitv

The study bere makes g quick review of miscellaneous
issues, which include among others: revenue stamps (now
authorized collectible by counties within the State under
Rev & T C §§119601-11234) are often excluded as indications
of value; building Code violations may have a bearing on

market value [see La Mesa v. Tweed & Gambrell Mill (1956)

146 cr2d 762, regarding effect of a licuidation of non-
conforming use" zoning ordinance upon subject propertv] :
appraisals not introduced in evidence; right-of-way agents
statements as to value; and business records and other docu-~

ments [see Santa Barbara v. Petras (1271) 21 caza 506, which

allowed recovery for improvements made after service of
summons but in compliance with a pre-existing contractural
obligation in a lease].

None of the above or other points mentioned in the
chapter werc commented upon by those responding to the
Commission's questionnaire. It would appear that case law
provides adequate rules of admissibility for such evidence.

However, Attorney Richard Franck of Los MAngeles in his
response to the guestionnaire complains that "the consequences
of an appraiser relving upon inadmissible matters, or con-
sidering same in his reasons for his opinion,” are most un-
certain." Courts sometimes striks improper factors, but

let stand an opinion based upon these factors People v. Eggert
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(1962) 2 cn3d 395,

The reason for such a result mav he that recasons do not
have independent prokative value. Fut some responses to the
questionnaire offer another reason: The courts do not have an

adequate understanding of the rules of eminent domain evidence.
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Conclusion

The above comments are designed to provide a review of
areas of eminent domein evidentiarv law vhich have been the
subject of controversy,

The solution is not simply a matter of cadifying more
rules. In fact, Attornev Pichard Desmend of Sacramentc has
suggested:

The majer deficiency is that for some reason
they attempt to rewrite the Ividence Code for

a particular species of cases. I fecl that

the general rules of evidence are adeguate and
that if applied in the same manner and with

the same degrec of liberalitv in a condemnation
suit as in anv other case, with the attempts

to place technical restrictions upon the evi-
dence, with reascnable limitations placed upon
the Court te limit the scope of the inquiry,
that you will find that condemnation suits
would be far less complicated and tried Much:
more rapidlv. "I Ccurt recentlv had the pleasant
experience of throwing out all of the technical
rules and pretrial preocedure in treating the
case like a simple, crdinary, every-day lawsuit.
It was tried swiftly, therc wore no dclavs, the
jury wes never excused and the result was just
although I feel a little locw. There is ne
reason to make an eminent domain suit compli-
cated.

This ccnsultant does not agree that general rules of evi-
dence are sufficient to deal with the problems presented by a
condemnation trial. The trial itself is almost exclusively a
matter of expert testimony. 2nd, althcugh it may not be the
"supercharged psychodrama” described in the dissent of Justice

Friedman in State v. Wherity (1969) 275 Ca2d 241, 252, it

invclves the admission of anpraisal testimconv which does not
constitute precise scientific date and can be difficult to

understand.
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Many responses te the Commission's questionnaire either
stated that the eminent domain rules of evidence found in the
Code were satisfactorv or offered no criticism of the rules.

The difficulty is in determining whether mere
rules should be enacted or the statutes shnuld remain general,
allowing casc law to apply these rules to the numerous appraisal
theories that are offered as cpinion evidence in eminent domain
trials.

This consultant favors general statutorvy ccndemnation
evidentiary rules of the type presently con the hecoks.  Such
& positicn, rather than minimizing judicial resnonsibility,
places a greater burden on the trial judge. 2s stated in

Sacramento Drainage Dist. V. Reed (1963) 215 cazd 60, 69: "To

say that only the witness' valuaticn opinicon has probative
value, that his reasons have none, ignores reality. His reasons
may influence the verdict more than his figures. To say that
all objecticns to his reasons qo to weight, not admissibility,
is to minimize judicial responsibility for limiting the permis-

sible arena in condemnaticn trials. The responsibility for

defining the cxtent of compensable rights is that of the courts."

(Emphasis added.)

The major areas recommended for rossible codification or
amendment are: Admissibility of offers when there is no re-
cent market activity in the arca; defining standards for
admissibility of replacement cost approach; specifying Evid C

5822(d) does not prohibit adjustment of factors of comparability;
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and establishing rules to remove the effect of preject

blight from condemnation valuaticn process.
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FOREWORD

By Stoff
Highway Research Board

i

This report will be of particidar value to legal practitioners and a good desk book
for appraisers. A variety of rules pertaining to evidence in condemnation proceed-
ings is reviewed. The major emphasis is on the problem of proving the value of
property taken or damaged. Various law cases are cited to support the rules of evi-
dence presented together with the reasons the courts give as the bases for their deci-
sions to admit or exclude various types of evidence. This report presents a com-
posite picture of the state of the law of evidence in eminent domain proceedings for
the country as a whole.

In the acquisition of land for highway rights-of-way, difficult problems of com-
pensability- and valuation continue to plague courts, highway administrators, and
appraisers, Diversity of standards and rules between States and within States is a
source of confusion, incfficiency, hardship, and expense. The rules relating to com-
pensability and valuation are only partly sketched by legislation and administration
interpretation; court decisions continue to play an important role, and case law
frequently has produced diverse results in all of the States. Appraisal theory and
practice frequently produce widely divergent results under these legal rules.

This report contains useful information relative to the present law of evidence
in eminent domain proceedings. The divergencies which appear in the law from
State to State arc identified and analyzed, The cause and extent of diversily are
determined and the connection between evidentiary law and the legal rules, and
standards of compensability and valuation, is examined. The reasons the courts
give as bases for their decisions to admit or exclude various types of evidence are
set forth and described.

The researcher studied a sampling of reported highway condemnation cases
involving evidentiary problems for 25 States covering a 16-year period. Cases of
particular interest are cited to support the discussions about the specific rules of
admissibility of various types of evidence.

Highway attorneys will find that this study of the law of valuation evidence is
a practical aid in preparing for condemnation cases. The appraiser may find that
the information presented in this report will be useful in his day-to-day appraisal
operation for determining the factors that will be acceptable in court in preparing
his estimate of the real estate value of condemned property.
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SUMMARY

RULES OF COMPENSABILITY AND
VALUATION EVIDENCE FOR
HIGHWAY LAND ACQUISITION

This study of evidence had three main objectives: {1) to describe the present law
of evidence in highway condemnation trials; (2) to identify and analyze the
divergencies which appear in the law from state to state; and (3) to make sugges-
tions for improving and standardizing the rules of evidence.

Two basic policy considerations underlic sound thinking about the law of
evidence in condemnation trials:

1. Rules of evidence in jury trials have traditionally been fashioned by bal-
ancing relevancy against the auxiliary policy of expediency. The auxiliary probative
policy would exclude evidence that tends to introduce an undue number of collateral
issues, or takes an undue amount of time to present, or appears to be too untrust-
worthy, even though the evidence may be relevant in some degrec. The conflict
between the policies of relevancy and expediency explains some of the divergent
rules that appear when the states are considered as a whole. Recommendations made
in this report generally tend to favor relevancy over expediency, but certainly much
discretion must be left to the trial court.

2. Fashioning the rules of evidence for condemnation trials requires a decision
as to the proper delineation of the respective spheres of influence of the experts and
the jury, so the crucial question becomes: How much trust do we want to place
in the experts as compared with the jury? If we can assume that expert and reliable
witnesses are available to prove value, then perhaps we can eliminatc much “in-
dependent” evidence from consideration and to that extent reduce the number of
evidentiary problems arising. It has been assumed in this study that we are dealing
with jury trials rather than trial before some other tribunal.

Because proof of value in condemnation cases usually is accomplished through
testimony of valuation witnesses, the competency of witnesses to testify to the value
of the property was an issue in a substantial number of the cases reviewed. As a
general rule the competency of a wilness is a preliminary question for the trial
court and is largely within the trial court’s discretion. Nevertheless, some differences
appear among the various states concerning the qualifications a witness must possess
in order to be considered competent to express an opinion relative to value.

The shortage of well-trained appraisers and the general lack of standards of
qualification in the appraisal field make it seem not desirable at present to attempt
to define by legislative fiat who may testify to the value of property and who may
not. Wide discretion must continue to vest in the trial judge. Nevertheless, some
clarifications can be made, as illestrated by recent California and Pennsylvania
legislation. .

It is common practice for the jury to view the premises that are the subject of
litigation, At least three aspects of the jury’s view have been involved in litigation:
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(1) the circumstances, if any, for the parties to have a right to a jury view of the
property; (2) the proper procedure to be followed if a view is held; (3) the
effect of such a view on the fury’s discretion in making its value determinations.

Statutory provisions arc fairly common with respect to the right to jury view.
Most of them accept the common-law position that the right to jury view rests within
the sound discretion of the trial court, This would seem to be the best position.
Most statutes dealing with jury view regulate some aspects of the manner of
conducting the view, but many could be more complete,

The evidential effect of a jury view differs from state to state, in that courts of
some states consider that the view constitutes evidence, whereas courts of other
states consider that the sole purpose of the view is to enable the jury to better under-
stand the evidence presented at the trial. What effect to give to a jury view is basi-
cally a policy question—How much freedom should be accorded members of the
jury to exercise their own common sense in arriving at a verdict, or should they be
bound by the opinions of experts?—for the crucial test of the evidential effect of a
jury view is: Will it support a verdict that is outside the range of the testimony pre-
sented at the trial?

" Courts generally recognize that evidence of the prices paid for comparable
parcels of land on recent voluntary sales is often the best available evidence of the
market value of the subject parcel. Such evidence is therefore admitted on direct
examination as well as on cross-examination, although at one time some courts
limited the admission of such evidence to cross-examination because of the fear
that too many collateral issues (e.g., comparability of parcel, voluntariness of sale)
would be raised if the evidence were to be admitted on direct examination.

Another problem that arises, and one to which most courts do not appear to
have given adequate attention, is whether the evidence of comparable sales is sought
to be used as independent evidence of the market value of the subject parcel or
whether it is sought to be used in support of the opinion of a valuation witness, If the
opinion is being used only for the latter purpase, there should be Iess concern with
questions of comparability, voluntariness, hearsay, and the like than if such evi-
dence is being introduced as independent evidence and the jury is being given a
frec hand to arrive at its own conclusions of value.

Courts generally have maintained flexibility regarding such issues as the simi-
larity of the comparable parcel and subject parcel, the proximity in time of the
comparable sale to the date of valuation of the subject parcel, and the voluntariness
of the sale of the comparable parcel. Ounly with regard to sales to persons possessing
condemnation powers does there appear to have been a departure from this flexi-
bility. The majority of courts do not permit such evidence to be admitted; a
minority will admit the evidence if a proper foundation showing voluntariness has
been laid. The flexibility shown by the minority would seem preferable to the rigid
majority rule, particularly in situations with a dearth of other good comparables.

It appears to be the universal rule that the purchase price paid by the owner
for the property in question is admissible on direct examination as evidence of
market value, if the sale was bona fide, voluntary, and recent, and neither economic
nor physical conditions have materially changed from the date of sale. Courts
appear to have been very lenient in admitting prior sales prices. The distinction
between independent evidence of value and evidence introduced merely to support
a witness’ opinion of value should be relevant to this as well as to other market
data introduced in cvidence.

Offers to sell and offers to buy are often useful indicators of a property’s
value, yet the great majority of courts exclude evidence of offers except as admis-



sions against interest. The reasons appear to be the ease of fabrication of such
evidence and the extent of collateral inquiry that would be necessary to determing
whether the offer is an accurate indication of market value.

Despite the arguments that can be made against permitting offering prices to
be used as evidence, a rule that flatly prohibits admission of such evidence would
seem undesitable. There may be cases where an offer is about the best available
evidence of market value, and it would seem that the evidence should be admissible,
at least to support the opinion of a valuation witness and particutarly if a proper
foundation supporting the offer’s reliability is first laid.

As a peneral rule, valuations made for noncondemnation purposes, such as
tax assessments, are excluded from evidence in condemnation irials. Statutes in
some states permit limited use of such evidence, and some courts allow the evidence
to be used as an admission against interest. In theory, if noncondemnation ap-
praisals have been made by competent analysts, with the same definition of value
as employed in the condemnation case and following valid and accepted methods,
there is no reason for excluding the evidence. However, this seldom appears to be
the case, and the reluctance to admit such evidence therefore seems warranted.

Confusion in the law relating to admissibility of evidenee of income from the
property being condemned appears to be due in part to the variety of purposes for
offering such evidence. In some cascs-the evidence is introduced to support a
valuation witness’ opinion as to the market value of the property determined from
the capitalization-of-income approach to valuation. In other cases, however, the
objective appears to be to use the evidence as dircct evidence for the jury to draw its
own inferences of value from; or to show the suitability of the property for a
particular use; or cven to prove loss of income as an item of consequential damage,
and claim compensation for it. Legislative action may be necessary to clarify the
law in this area. lustrations of possible clarifications are afforded by the new
California law that, among other things, makes clear that the value of property may
be proved only by opinion evidence.

The highway condemnation cases reviewed seem to state two different rules
on admissibility of evidence of cost of reproduction: (1) in one group of states
such evidence is not admissible if there is other evidence of market value in the
case, unless it is the best evidence available under the circumstances; (2) in a second
group of states, evidence of reproduction cost is admissible in all instances as one
of the factors bearing on market value of the property. The courts, which have
been wary of the Cost Approach, seem to have taken the better position. However,
the Cost Approach may have utility in placing a value on special use properties
not normally bought and sold in the market.

Advance public knowledge of a proposed project may have an effect by way
of either enhancement or depreciation on the value of the property that subse-
quently may be taken for that project. Whether evidence of such enhancement or
depreciation is admissible therefore becomes an issue in some cases, but the under-
lying issue is one of compensability or valuation. As a general rule, the owner
should receive compensation based on the value of his property at the official
appraisal date without diminution or increase by reason of the general knowledge of
the improvement project.

Evidence of sentimenial value or other special value to the owner, like evidence
of the effect of advance public knowledge of condemnation, raises a basic question
of compensability or valuation rather than evidence, Bvidence of sentimental value
is excluded because market value, not value to the owner, provides the proper basis
for measuring just compensation,
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As a general rule, property is valued according to its “highest and best use”
or some similarly worded formula. Related evidential problems generally can be
divided into four categories: (1) the effect of the present use of the property; {2)
the owner’s intended use of the property; (3) the effect of zoning; and (4) the
suitability of the property for residential subdivision development. The general rule
with regard to admissibility of evidence of highest and best use does not appear to
be in dispute; rather, the difficulties arise in the application of the rule.

In order to warrant admission of testimony on the value of the property for
purposes other than its present use, it must first be shown: that the property is
adaptable to the other use; that it is reasonably probable that it will be put to the
other use within the immediate futore, or within a reasonable time; and that the
market value of the land has been enhanced by the other use it is adaptable for.

In general, the courts’ handling of problems relative to highest and best use
appears to have been consistent with sound appraisal theory and practice, except

. that they may have been somewhat too restrictive in their handling of evidence that
) property presently used for agricultural purposes is suitable for residential sub-
division development. Investors in rcal estate of this type start their calculations of
present value with the expected future prices of lots to be marketed, and such
evidence therefore should be relevant to a determination of present value and ad-
missible in evidence if it is well supported by market analysis and used in connection

with estimates of production costs and the risk and cost of waiting.

Properly verified maps, plats, and photographs that are relevant to the issue of
determining just compensation on the date of valuation are admissible in eminent
domain proceedings at the trial court’s discretion. Photographs need not be taken
on the date of valuation to be relevant to the issue of measuring just compensation.,
A phatograph may be admitted as cvidence of a condition, whereas maps and plats
are admitted only to illustrate the witness® testimony relative to that condition.

CHAPTER ONL

INTRODUCTION AND RESEARCH APPROACH

Implemeniation of the federal plan for an Interstate System
of controlted-access highways has greatly increased the im-
pact of the power of eminent domain on landowners, With
increased frequency of condemnation procecdings has
come increased concern with the fairness of the proceed-
ings to both landowners and the condemning authorities.?
It has been commonly suspected that diversity among the
states of lepal standards and rules of compensability, valua-
tion, and evidence has caused confusion, inefficicncy, hard-
ship, and expense in the process of public acguisition of
land.

The research reported hercin deals with the various rules

T See Widnall, Needed: A Better Compensation Basis, 17 Va. L.
WEEKLY Dicta Comr. 77 {(1966); Spies, Police Power Regulation or
Compensated Taking, 17 Va. L. WEegLY DicTa Comr, 89 (1966).

pertaining to evidence in condemnation proceedings. More
particularly, the report is concerned with problems asso-
ciated with proving the value of the property taken or
damaged, this being the principal issue in most condemna-
tion trials. A large portion of the discussion therefore deals
with problems of admissibility of evidence to prove value,
but consideration 15 also given to problems pertaining to the
competency or qualifications of opinion witnesses to testify
and to problems pertaining to the rights to a jury view of
the premises and its effect. '

One objective of this report is to describe the present law
of evidence applicable to highway eminent domain pro-
ceedings. A sampling of reported highway condcmnation
cases involving evidentiary problems decided in 25 states?
during a 16-year period from 1946 through 1961 was



studicd.? Cases of particular interest from other states
were added to the sample. Authoritative legal treatiscs also
were examined, in some instances, to provide depth and
offer the reader a better understanding of specific rules of
evidence. While the description of the law of evidence pre-
sented here is not imtended to be a treatise on the law of
evidence in condemnation proceedings, it is believed that a
sufficient number of cases was examined for the report to
present a composile picture of the state of the law of evi-
dence in eminent domain proceedings for the U.S. as a
whole. The picturc was rounded out by inclusion of rele-
vant statutory provisions. With the exception of legistation
in California * and in Pennsylvania,® which spell out in
some detail the type of evidence that may be introduced,
there are relatively few statutory provisions dealing with
evidence in eminent domain proceedings. The pertinent
statutes are collected in the appendix of this report.

N A second objective of the report is to identify and ana-

lyze the state-lo-state divergencies that appear in the law
of evidence. A critical analysis is made to determine the
cause and extent of diversity and to pinpoint, if possible,
the connections between evidentiary law and the legal rules
and standards of compensability and valuation. The rea-
sons the couris give as a basis for their decisions to admit

® These stales are: Alabama, Arizona, Arkansas, California, Colerado,
Conneclicut, Delawsre, Florida, Georgia, lllinois, Indizna, Towa, Maine,
Maryland, Massachusens, Minnesota, Nebraska, New Hampshire, MNorih
Carelina, North Dakota, Rhode lsland, Yermont, Virginia, Wisconsin,
and Wyoming.

4 The sampling of cases was drawn from the study of highway con-
demnation problems made by Professor Orrin L. Helsiad of The Uni-
versity of Wisconsin Law Schonl under Contract No. CPR 11-80G2 be-
tween The Unijversity of Wisconsin and the Burcau of Public Roads,
Y. 8. Dep't Commerce.

4 Car. EviDEKCE CoDE §F B10-822 {West 1966), in the Appendix of
this report.

£ Pa. STAT. ANN, tit, 26, §§ 1-701 to —706 {Supp. 1947}, in the Appen-
dix of this report.
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or exclude various types of evidence are set forth and
described. When appropriate, comments and criticisms are
made with respect to such reasons.

The third objective is to make suggestions for improving
and standardizing the rules of evidence while at the same
time being cognizant of the fact that the rules of evidence
are cffected by the rules of compensability and the rules of
valuation. It may also be pertinent al times lo inquire
whether the converse is true. For example, are there in-
stances where some item of damage is held to be non-
compensable because proof of damage or of value is con-

- sidered too difficutt? Or, are there instances where the rules

of evidence prevent appraisers from giving relevant testi-
mony, which by good appraisal standards should be given,
to property measure the value sought to be measured?

It should perhaps be noted that the rules of evidence
described in this report are those applicable in full-scale
jury trials. Many condemnation trials take place before
adminisirative or guasi-judicial bodies, usually called com-
missioners or viewers, but the exclusionary rules we are
concerncd with in this report are not likely to be applied
with the same strictness as in jury trials, if in fact they are
applied at all. Thus, for example, the Wisconsin statutes
admonish the condemnation commissioners to “admit all
testimony having reasonable probative value” and to ex-
clude only “immaterial, irrelevant and unduly repetitious
testimony.” ¢ And the Pennsylvania staintes state that “the
viewers may hear such testimony, receive such evidence
and make such independent investigations as they deem
appropriate, without being bound by formal rules of
evidence.” 7

8 Wis, StaT. § 32.08(6)(a} (1965), in the Appendix of this report.

T Pa. Star. Ann. tit. 26, §1-701 (Supp. 19573, in the Appendix of
this report.

CHAPTER TWO

QUALIFICATIONS OF WITNESSES GIVING OPINION EVIDENCE

The principal issue in most condemnation trials is proof of
the value of the property taken and, in the case of a partial
taking, proof of the extent of depreciation in the value of
the remainder property. Proof of such values generally is
accomplished through opinion testimony of persons who
usually must possess certain qualifications of expertise,
knowledge, or experience. Therefore, in each case it be-
comes necessary to determine whether the witnesses prof-
fered by the parties are qualified to testify as to their
opinion of the value of the properties involved.

Such issues arose with some frequency in the sample of
cases studied, and are discussed in some detail in the follow-
ing. The issues can be divided into two broad categories:

(1) Whether certain persons {e.g., real estate salesmen,
owners, valualion commissioners) possess the necessary
training or experience to qualify them to testify as to their
opinions of value, and, assuming the first hurdle is passed,
(2) Whether the use of erroneous theories or the reliance
on hearsay will disqualify them from testifying.

OPINIONS OF REAL ESTATE SALESMEM OR
APPRAISERS

Therc scems to be less question about the qualifications of
real estaie salesmen or appraisers than of others. Neverthe-
less, problems have arisen.® In two Wisconsin cases the



landowners unsuccessfully challenged the competency of
the condemnors’ witnesses to testify, on the ground that
they were biased.® Bias in one case was based on the fact
that the two appraisers testifying for the county had pre-
viously done a preat deal of presumably profitable appraisal
work for it.'" Noting that nothing appeared in the record
that would destroy the witnesses credibility as a matter of
law, the court held their testimony had been properly ad-
mitted.’? The verdict in the other case was held to be sup-
ported by credible and competent evidence even though the
value testimony supporting such a verdict was given by an
employee of the state.’® Jurars are the judge of a witness'
credibility and determine the weight to be given his testi-
mony.’® In the latter case the jury knew the condemnor’s
witness was a state employee and so could delermine
whether his position affected the testimony, and if so, the
extent lo which it did."*

A case in Maryland ¥® and another in North Dakota 18
dealt directly with the qualifications of expert Witnesses
permitted to testify as to their opinion of value. Both slates
appear to follow the rule that only witnesses qualified as
experts may express an opinion regarding the value of the
subject property.)” Mot sustained in the Iorth Dakota case
was a contention that the trial judge erred in admitting the
{estimony of the State Highway Department’s appraiser
relative to the cost of building a new access road; the con-
tention was made on the ground that the foundation did
not establish sufficient qualifications of the witness to per-
mit him to cxpress an expert opinion.’® The question of
whether a witness is qualified to give expert testimony is
largely within the discretion of the trial judpe.'® Under the
facts of the case, the appellate court felt that the foundation

8 Shelby Counly v. Baker, 26¢ Ala. 11l 110 So. 2d 896 {1959); Hot
Spring County v. Pricket, 229 Ark. 941, 310 S.W.2d 213 (I1959); Siate
Ruads Comm’n v. Novosel, 203 Md. €19, 102 A.2d 563 (1954); Lustine v.
Siale Roads Comm'n, 221 Md. 322, 157 A.2d 456 (1960); Muzi v. Com-
monwealth, 335 Mass. 10§, 138 N.E.2d 578 (1936); Newten Girl Scout
Council v. Massachusetts Turnpike Authority, 335 Mass. 189, 138 M.E.2d
769 (1956); Boylan v. Bd. of County Comm'rs of Cass County, 105
N.W.2d 329 {N.D. 1961 Smuda v. Milwaokee County, 3 Wis. 2d 473,
§9 N.W.2d t86 (1958); Buch v. State Highway Comm’n, 15 Wis, 2d
140, 112 MW .2d 129 (1961).

*Smuda v. Milwaokee County, 3 Wis. 2d 473, 475-76, B9 DLW .2d 186,
187 {1958); Buch v. Stale Highway Comm'n, 15 Wis, 2d 140, 142, 112
M.W.2d 129, 130-31 {19461).

1 §muda v, Milwaukee County, 3 Wis. 2d, 473, 475-76, 8¢ N.W.ld
186, 187 {1958).

114, at 476, B9 N.W.2d at 1B7. The court was nol persuaded thal the
jury was not motivated by passion and prejedice.

13 Buck v. State Highway Comm'n, 15 Wis. 2d 140, 142, 112 N.wW.2d
129, 130-31 (1961},

12 Smuda v. Milwankee County, 3 Wis. 2d 473, 476, 82 N.W.2d 186,
187 (1958); Buch v. State Highway Comm’n, 142, 112 N.W.24 130 (1961},

14 Buch v. State Highway Comm'n, 15 Wis. 2d 140, 142, 112 K.w.2d
129, 130-131 {1961). The jory could alsa do the same for the iestimeny
given by one of the landowner’s principal value wilnesses, who Wwas a
brother of 1he landowner’s altorney.

15 §tate Roads Comm’n v. Novosel, 203 Md. 619, 102 A.2d 563 {1954).

18 Boylan v. Bd. of County Comm'rs of Cass County, 105 NW.2d 329
{MH.D. 19607,

17 See Slate Roads Comm'n v. Novesel, 203 Md. 619. 626-27, 102 A.2d
563, 566 (1954}, Turner v. State Roads Comm'n, 213 Md. 428, 4131-34,
132 A2d 455, 457-5B (1957}, Lustine v. State Roads Comm'n. 221 Md.
322, 328-20, 157 A.2d 456, 459-60 (1560); City of Bismarck v. Casey,
77 M.D. 295, 298-299, 43 N.W.24 372, 375 (1950); Boylan v. Bd of
County Comm'ss of Cass Counly, 105 N.W.2d 329, 330-3] (N 1960).

18 Boylan v. Bd. of County Comm’rs of Cass Counly, 105 MAY.2d 329,
330-31 {N.D. 1960). The cost of constructing & new road from the fund-
owner's farm buildings 1o an interchange in order w provide him access 1o
the interstate highway. for which a pertion of his farm had been taken,
was conceded to be an element of the landowner’s dumages.

191d. See alse City of Bismarck v. Casey, 77 N.D, 295, 299, 43 N.W.2d
372, 375 (1950,

had established sufficient expertise on the part of the wit-
ness to bring the trial court’s ruling, which allowed him te
testify to an opinion, well within the limits of the judge's
discretion. In laying the foundation, the condemnor es-
tablished that the witness had passed an examination given
to candidates for a degree in engineering, that he was »
membet of the North Dakota Society of Professional Engi-
neers, and that in his employment he had computed the cost
of similar roads,*

In the Maryland case a real estate expert was held o
have been properly permitted to testify as to the cost of
excavating the carth necessary to make the remaining lanc
available for use after the taking, cven though the witness
did not possess expert knowledge relative to the cost of Jand
excavation.”? According to the court, it was perfectly com-
petent for him, as a real estate expert, to recognize wha:
appearcd to him to be a possible defect in the property and.
alter informing himself by inquiry as to the cost of remedy-
ing this condition, to make suitable allowance in computing
the value of the property.?? An expert may be onc frained
in assembling and evaluating information in allied fields bu-
lacking the samc firsthand knowledge that he possesses i
his own specialty.t® Therefore, according to the coun
everything that the witness did here was well within hi-
arca of expertness.*

Contrast the foregoing case with another Maryland casc
where the trial court was held to have properly exclude:
the testimony of the landowner's witness tegarding th
value and extent of sand and gravel deposits on the preg
erty when such a witness had failed to qualify as an exper.
on sand and gravel deposits.?® According to the appellai.
court, the witness, an cxpert real cslate appraiser, was no
qualified to testify as to the amount of sand and grave
deposits on the land taken because the landowner had bee:
given the opportunity to qualify the witness as an exper
on sand and gravel deposits, but had declined to do so, an
the witness himself had testified that he had not made ag’
test borings to ascertain personally the amount of sand an.
gravel deposits.®® Other Maryland cases have held the
witnesses giving opinion testimony must qualify as expern
in land appraisal.® Consequently, an opinion witness ne
only must be an expert but also must possess expert know
edge about the particular property on which he is givin,
value testimony.*®

The requirements relating to the knowledge of the locz
conditions in the community that a witness must posses
as a prerequisite to gualifying as an expert are itlustrate

= Poylan v. Board of County Comm'ts of Cass County, 105 N.W.2L
329, 331 (M.D. 1960},

= Giate Roads Comm'n v. Movosel, 203 Md. 626, 102 A.2d 566 (1954
The qualifications of the lessee’s witness a5 a real estate experl Wwas m
challenged,

22 Jd.

n Jd, ay 626-27, 102 A.2d at 566,

2pd. at 627, 102 A2d at 566, The condemnor could have properi
chatlenged the figures given by the wilness and offset them by .oppos:
1estimony.

= Lustine v, State Roads Comm'n, 221 Md. 322, 128-19, 157 A.2d 45t
459463 (1960},

o id.

= §ee, e.g., State Roads Comm’n v. Novosel, 202 Md. 626-27, 102 &2
566 (1954); Turner ¥, Siale Roads Comm'n, 213 Md. 432-35, 131 Al
456-58 (1957).

2 5ee Lusline v. State Roads Comm'™n, 221 Md. 322, 328-29, 157 AZ
456, 45960 (1950).



in two Massachusetts cases.?® In one case, which involved
the condemnation of predominantly business and industrial
land in Needham in connection with the construction of a
limited-access highway in the Boston area,™ the trial court
was held to have crred in excluding the testimony of the
landowner’'s two qualified real cstate appraisers simply be-
cause they had mot bought or sold property in the com-
munity during the previous two years.'! Both of the land-
owner's expert witnesses, in addition to the condemnor’s
witness (who was permitted by the trial court to festify
because he had recently bought and sold residential prop-
erty in Needham), were, according to the appellate court,
well qualified in gencral as appraisers of industrial, busi-
ness, and residential property through years of experience
in buying and sclling real estate in and about the preater
Boston area and in appraising for courts and for other
purposes.®? In view of the experts’ general expericnce in
the character of the land taken there were ©, . . significant
similaritics in the important qualifications of the three wit-
nesses and the differences are relatively unimportantg.” *9
Therefore, the fact that the landowner's wilnesses had not
taken part in any sales of residential property in the area
was, under the circumstances, not a valid distinction be-
tween their qualifications and those of the condemnor’s
witness.® In ihe valuation of business property adjacent
to a major highway, the supreme court noted that consider-
able experience wilh similar properties in other communi-
ties would be at least as relevant as experience with dis-
similar properties in the local community.® The court
further noted that local conditions no Jonger have the con-
trolling significance that they had in the preautomobile era;
thus, there are often more occasions Tor employing a quali-
fied appraiser of wide experience than for relying only on
persans who have loca) experience. However, in sustaining
the landowner's contention, the court did recognize the rule
that in determining the qualifications of an offered expert
the trial judge has a wide discretion, which is seldom dis-
turbed, but noted that the trial court's ruling in the present
case deprived the Jandowner of the opportunity to have the
assistance of a reasonably qualified appraiser in establish-

® Muzi v. Commonwealth, 335 Mass. 10t, 138 N.E.2d 578 (1956},

MNewton Girl Scout Council v, Massachuseils Turnpike Aulhority, 335
Mass, 189, 138 N.E.28 762 (1256).

® pMuzi v, Commonwealth, 335 Mass. 101, 102, 138 N.E2d 578, 578-7¢9
(19546].

8 fg, at 10406, 138 NL.E.2d at 579-81.

12 See id. at 102-04, 138 N.E.2d at 579-80, One of the landowner's
witnesses had appraised a substantizt nomber of properties in Needham
during the past two years, but teslified that he had checked real estate
gales and had become familiar with the real estale market in the area
in order to handle the sale of propertics listed with him near the prop-
erty in quesiicn. On the other hand, the condemnor's witness, in addition
to making many appraisals, had made purchases of resideniial properiy
in the area.

# 4, at 104, 138 N.E.2d at 580,

o Jd. a1 105, 138 N.E.2d at 580,

s Id,

In valuing property on main highways which is available for
business and industrial purposes, experience with properlies having
such availability on the same or similar ways in other towns and
cities. or however located, would be at least as significant as
experience with local values. The value of a site zoned for
industrial o7 business use will munifestly be related substantially
to such factors as ils location on or ncar a highway or near (o
other transperialion facilities and reasonable accessihilily 10 a
metropolitan cenler and to residential communitics where ils em-
ployees may live. Local facloers such as ihe tax rale of course
are relevant, bul experience with residential property alonc does
not appear likely lo give a real eslale appraiser notable advantage
in relating such factors to the value of a business or industrial site
{135 Mass, at 105, 138 N.E.2d at 580.)

ing relevant values. Any differences in the witnesses' quali-
fications went to the weight of their testimony

Similarly, in the other case, which involved the taking of
a strip through a parcel of land used as a Girl Scout camp,
the trial court was held to have erred in excluding testi-
mony offered by the landowner’s witness as to the value of
the property and effect of the taking®" This witness was
head of the real estate department of the National Burcau
of Private Schools and had 30 years™ experience surveying
properly suitable for camp and school purposes all over the
country. Because the witness was not engaged in the ficld
of buying and sclling real estate in the State of Massachu-
setts, the trial court denied him the opportunity of giving
his opinion as 1o whether a girls' camp could be maintained
on the property after the taking.™ The reason given for
sustaining the landowner’s challenge was that the witness
was obviously a qualified expert in the general field of camp
and school land uses and the questions asked were de-
cidedly pertinent to the issue of the special value of this
property, and the damage to it, for an important use of the
property.® Recognizing that the trial judge is given con-
siderable range of discretion with respect to such testimony,
the court noted that *. . . here the effect of his consistent
exclusion of evidence bearing on the specialized value of
the property was to deny to the owner the power of proving
the real value of that property, in a situation where the
evidence of the value for the specialized purposes given by
persons who have knowledge thercof derived from experi-
ence in that business, must be admitted from the necessity
of the case.” " Further, the supreme court noted that, once
developed, properties adopted for such a specialized use
are scidom sold and so wilt not have a very active market;
thus, their market valuc may not be shown by sales of
nearby comparable property. In such cases a wide geo-
graphical comparison will prove more beneficial than testi-
mony by local experts on the value of the local residential
and commercial properties.*!

An opposite result was reached in an Arkansas case
where the amount of the verdict for the taking of a strip
of land from a parcel of residential property was based in
part on the testimony of the landowner’s witness, who was
claimed by the condemnor not to be guatified to testify.**
Finding that the landowner's witness was not qualificd to
express an opinion, the verdict was held not to be sup-
ported by substantial evidence.** The reason for disquali-
fying the witness, who had been in the real estate busincss
since 1954, was that she had been in the area only six
months and her experience as a realtor was in selling farms

P, al 105-06, 138 N.E.2d at 380

o Newlon Girl Scout Council v, Massachusesls Turnpike Aunthorily,
335 Mass. 189, 197, 138 N.E.2d 76%, 775 {1956}.

38 Jd. The trial courl refssed to permit the witness 10 answer questions
as to whelher it remained *. . . feasibie to operalc this camp as a I€si-
dent camp . . . ," and whether a Girl Scout camp *. . . can be ciec-
tively operated within 250 fect of a 1ol hiphway, if the land on which
this . . . camp is sitvated is at a lower level than the 1oll highway or
whether. without the taking, the land would be svitable for 2 privale
resident camp.” .

0 14,

0 f4. at 198, 138 N.E.2d at 775,

i id, at 194-55, 138 M.E.2 ab 773

12 Hot Spring Counly v. Prickett, 229 Ark. 941, 94243, 3119 5.W.24
213, 213-14 (1959}, The condemnor's expert wilnesses eslimated dam-
apes §n amouats ranging from §900 to $1.500, while 1he landowner’s
witness gstimaled damages at $1%,000, and the verdict was for $8,000.

14, at 943, 319 S.W.2d an 114
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rather than residential property, the best use for the type
of property in question here.'t A witness who had been in
the real estate and insurance business for a number of years
was held in an Alabama case to be qualificd to testify.*s
In addition to having experience as a realtor in the county
the property was located in and being familiar with the
market value of land in the vicinity of the highway the
parcel was being taken for, the witness had been over the
property in question and other adjacent land for appraisal
purposes.*® Because a witness need not be an cxpert to
expiess opinion testimony in Alabama,®™ the witness here
was shown to be qualified by his familiarity with the
property in gquestion, rather than because he was in the
tcal estate business,

OPINIONS OF OWNERS

Several of the receat highway condemnation cases involved
the issue of whether the owner,?® lessee,?® or an oflicer of
the corporate owner ¢ of the property heing taken is com-
petent 1o testify as to its market value, Despite some dif-
ferences of opinjon that appear to exist among the jurisdic-
tions relative to the owners’ necessary qualifications, all of
the recent highway condemnation cases in the sample
studied recognized that owners are permitted to express
opinions regarding the value of their property interests.®
In fact, in most of the recent cascs the owners were found,
under the circumstances of the case, to be competent to
testify. 52

An Alabama case held that an owner solely by virtue of
his ownership may testify as to the value of his property.’

44Jd. She had been a real estate apent for approximartely three years
and had been in and out of the area in question during Lhat period.
During the six month period she had been in business in the area she
had made only one sale, and fhat was of a farm. Her husingss was pri-
marily dealing with farms and ranches and she had not bouvoht or sold
any residential property in ihe area. Her only knowledge of residential
property values was from vnaccepled offers 1o sell

“ Shelhy County v. Baker, 269 Ala, 111, 124, 110 So. 2d 806, 908 (1959),

6 fd.

47 See State v. Johnson, 268 Ala, 1F, 13, 104 So. 2d 915, 917 (195R);
Blount Connty v. Campbell, 268 Ala. 548, 554, 109 So. 24 678, 683 ([959].

5 Shelby County v. Baker, 269 Ala. 111, 110 So. 2d 896 (1%59); Hot
Spring County v. Prickett, 229 Ark. 941, 319 S.W.2d 213 (1959): Porter v,
Columbia County, 75 So. 2d €99 (Fla. 1954}; Southwick v. Massachusetts
Turnpike Authority, 339 Nass, 666, 162 N.E.2d 271 (1959},

# People v. Frahm, 114 Cal. App. 2d 61, 24% P.2d SB8 (i952): State
ex rel. Smith v. 015 Acres of Land. 164 A2d 591 {Del 1960),

B Arkansas State Highway Comm'n v. Muswick Cigar and Beverape
Ca., 231 Ark. 265, 329 S.W.2d 193 (1959) (wilncss also majority stock-
holder); MNewton Gir! Scomt Councit v. Massachusclts Turnpike Au-
thority, 335 Mass. 189, 138 N.E.2d 769 (1956},

5t Shelby County v, Baker, 269 Ala. t11, 124, 110 So. 2 896, 908 (1959);
Hot Spring Connly v. Prickett, 229 Ark. 941, 942, 315 S W.2d 213, 214
(1959); Arkansas $tale Hichway Comm’n v. Muswick Cipar and Bever-
age Co., 231 Ark, 265, at 270-71, 329 SW.2d 173, 176 (1959); Peaple v.
Frahm, 114 Cal. App. 2d 61, 63, 249 P.2d 588, 589 {1952); State ex ref.
Smith v. 0.15 Acres of Land, 164 A.2d 591_ 593-94 {Del. 1960): Porter v,
Celumbia County, 75 So. 2d 699, 700 (Fla. 1954); Mewton Girl Scout
Council v. Massachusetts Turnpike Authorily, 335 Mass, 189, 198-99,
138 N.E2d 76%, 715-76 {1956); Southwick v. Massachusctts Turnpike
Authority, 339 Mass, 666, 60B-70, 162 N.E.2d 27, 273-75 (1959).

5 Shelby County v. Baker, 269 Ala. 1§11, 124, 110 So. 2d §9¢, 908 (1959).
Arkansas State Highway Comm'n v. Muswick Cigar and Beverage Co.,
23] Ark, 265, 270-7t, 329 S5.W.2d 173, 176 (1959); Pecple v, Frahm,
114 Cal, App. 2d. 6}, 63, 249 P24 583, 589 (1952}): Stale ex rel. Smith
v. 015 Acres of Land, 164 A2d 591, 593-94 (Decl. [960); MNewton Girl
Scout Council v, Massachusetts Turnpike Authority, 335 Mass. 189, 19899,
138 N.E.2d 769, T75-76 (1956). See Hot Spring County, Arkansas v.
Prickett, 229 Ark. 941, 942, 39 5W.2d 213 2id (195¢); Porter v.
Columbia County, 75 So, 2d 699, 72 (Fla. 1954); Southwick v. Massa-
chusetts Tumpike Authority, 339 Mass. G666, 669-70, 162 N.E.2d 271,
274-75 {1959). (In those instances the wilnesses' testimony was held to
be inadmissible because of the particular circumsiances in the case.)
See also Lazenby v, Arkansas State Hiphway Comm'n, 231 Ark. 601, 603-
04, 331 S.W.2d 705, 707 1960) (diclum}.

Cases in other jurisdictions have also held that the owr:
of an interest in property is competent to testify regardi
its market value without further qualification than the f
of ownership.® Likewise, under California’s statute a-
apparently without further qualification than the proof .
ownership, an owner may express an opinion as to the val
of his property.*® The reason for permitting an owner
testify solely by virtue of his ownership has been said to
that he is presumed 1o know the market value of his intere
in the land."s

The application and reasoning behind this rule is il
trated in a Delaware case, where the competency of
lessce, who was permitied to testify as to the value of ¢
condemned leasehold solely on the basis of his ownershi
was challenged by the condcmnor on the grounds that -
possessed neither the special knowledge nor the gualific
tions to express an opinion.*” According to the court, ;
owner of a leaschold interest, particularly in those sitL
tions where he conducts a business on the leased proper:
ordinarily should be permitted to express an opinion r
garding the value of his leasehold. As a justification f.
permitting him {o testify, the court noted that lessees
business are generally cognizant of the fair market vatue .
their leaseholds and know when they are worth more .
less than the rental recited in the leases.® The lessee d.
rives such an awareness from being in constant (ouch wis
existing conditions in the area relating to businesses simil:
to and competing with his own.® Since his relationship
his leaschold in the operation of his business may he
garded as creating in and of itself a special knowledge 1.
garding its value, it would be unusual for a lessee-operat.
of a business to be unaware of the value of his leaschoid.
Consequently, the trial court was held t0 have proper
permitted the lessee to give opinion testimony relating !
the value of the leasehold, and the verdict could be base
solcly on his testimony.®® The special knowledge and f.
miliarity with the leasehold that the condemnor claime
the witness did not possess was therefore acquired by virty
of his ownership, according to the court, However, th
court did recognize that situations may arise where 2 lesse.
either as a bare owner or owner-operator, is so unfamiliz
with the issue of value that the trial judge at his discretio-
may determine that the witness is incompetent 1o testifs
Such would not be the situation in this case. because th
lessce did more than to testify that he was the owner an.
to then give his opinion of the lease’s market value, Th
lessee showed he was thoroughly familiar with the busines
and testified as to the gross receipts, expenses, and improve
ments made, and other factors and reasons tending to shov

i Shelby County v, Baker, 269 Ala. 111, 124, 110 So, 2d 8%, 908 (195%:

The landowner was permitted to testify as to the market wvalue of th
property on ithe sole basis that he was the owner of the propeity, Appar
ently the owner did not have 10 prove he was [amiliar with the value ¢
his property and thal in the area.

3 Penple v. Frahm, 114 Cal. App. 2d 61, 63, 249 P.2d 588, S8% {1952).
State ex rel. Smith v. 0.15 Acres of Land, 164 A.2d 591, 593-94 {1960)

83 CarL, EvieNCE Cone § 813(a) {2) (West 1966) .

8 Ser State ex rel. Smith v. 0.15 Acres of Land, 164 A2d 50F, 593-94
(Del. 1960).

& ld. at 593,

58 1,

& Id. at 593-94,

@ Id. at 594,

0 Jd, al 594-95,



why he thought the leaschold was worth more than the
rental set forth in the lease.s?

Similarly, in a California case where the condemnor
claimed the sublessee operator of a restaurant was in-
competent to testify because he was not sufficiently quali-
fied as an expert on the valuation of leasehold interests,**
the court held the sublessec. as an owner, was entitled to
testify as to the market value of his property.** In addition,
the many vears of experience posscssed by the sublessce in
the restaurant business sufficiently qualificd him to testify
as an expert.t®

Other jurisdictions appear to require that an owner of

__property °¢ or an officer of a corporation owning the prop-

eity ¥ must have knowledge of the property apart from
merc ownership or holding of office before he may testify
and express an opinion reparding the vatue of such prop-
erly being taken. QOwners of land in Arkansas may testify
regarding the market value of their property if their testi-
mony shows thal they are familiar with such matters."
Because the record did not show he had any experience in
the real estate business and failed to give any indication as
to how he arrived at his estimate of damages {that is, he
gave no facts to sustain his conclusions), the landowner in
an Arkansas case was held not to have been qualified to
testify.®® Conscquently, since the verdict was based in fact
on the landowner’s testimony, the condemnor’s contention
was sustained that there was insufticient evidence to sup-
port such a verdict.”® The supreme court in a later case
from the same state held that testimony regarding value by
the president and major stockholder of the company own-
ing the subject property was suflicient evidence to support
the verdict.’! Nothing, according to the court, prevents an
owner of property or an interested party to a lawsuit from
giving teslimony as to the value of his property.”™ Here the
company's president was considered to be competent be-
cause he not only gave his opinion of value but stated that
he was acquainted with property values in the neighbor-
hood and testified as to the facts within his personal
knowledge that he based his opinion of value on.™ The

&= Id, at 594,

& Peaple v. Frahm, 114 Cal, App. 2d 61, 62, 249 P.2d 588, 589 (1951).

& I, at 63, 249 P.2d at 589,

s Id,

ss Hot Spring County v. Prickett, 229 Ark. 941, 942, 3i% 5.W.2d 213,
214 (1959), Arkansas State Highway Comm'n v. Muswick Cigar and
Beverage Co., 231 Ark. 265, 270-71, 329 $.3W.2d 173, 176 {1959); Porter
v. Columbiz County, 75 So. 2d 699, 700 (Fla. 1954): Southwick v. M:ssa-
chusetts Turnpike Authority, 3139 Mass. B66, 669-70, 162 N.E.2d 271, 174
75 {1959). See Lazenby v. Arkansas Stale Mighway Comm™n. 231 Ark.
601, 503-04, 331 S.W.2d 705, 707 (1960) (dictum].

o Wewton Girl Scout Counncit v. Massachusetls Turnpike Authority, 335
Mass. 182, 198-99, 138 N.E.2d 769, 775-76 (1936).

&1 azenby v. Arkansas State Mighway Comm'n, 231 Ark. 601, 603-D4,
331 S.w.2d 705, 707 (19601 (dicwum).

® Hot Spring County v. Prickett, 229 Artk. 941, 942, 319 S.W. S.W.2d
213, 214 (1958).

70 jd. The issue in The case was whether the testimony of a particular
witness would sustain the verdicl, Damages ranging in amounts from
$900 to $1.500 were estimated by Lhe condemnor's witness. The land-
owner eslimated that he had been damaged in the amount of $25.000.
As the verdict was $8,000, and the landowner was not qualified 1o
testily, there was nol subsiantial evidence te sostain the verdict.

n Arkansas State Highwiay Comm'n v. Muoswick Cigar and Beverape
Co., 2731 Ark. 265, 270-71, 329 8.W.z2d 173, 176 (195%). Cuoly the presi-
dent of the company whose land was being taken testified 10 an umunt
that could sustain the verdict. Becawse this witness was compelent to
testify regarding valce, the court concloded there was substantial cvi-
dence to susiain the verdict.

204,

T Id, at 270, 329 S.W.2d at 176,

circumstances of the owner's personal interest in the prop-
erty so only to the weight of his testimony.™

As in Arkansas, an owner of rcal estate in Massachusetts
who has an adequate knowledge of his property (that is,
knowledge apart from his ownership) is qualified to express
an opinion as to its value.™ The determination of whether
the witness has the knowledge about his property apart
from his ownership necessary lo enable him to express an
opinion about its market value is within the sound judicial
discretion of the trial judge,’ and his discretion will not be
reversed unless it is plainly erroneous.”” The exclusion of
the owner’s teslimony on market value was upheld in one
case.’® Here, however, the trial court’s exclusion was in-
terpreted as being based not on the landowner's inadequate
knowledpe of the property ™ but rather on the speculative
nature of the [andowner's opinion regarding uncxecuted
plans for the property’s future development and use.* 1In
a case involving the taking of part of a Girl Scout camp,
the appellate court indicated that the trial judge may have
abused his discretion in excluding the opinion testimony of
the Girl Scout Council’s president regarding the property’s
special valee for a usce that the witness had a very close
knowtedge of over a period of years.s! Because for more
than six years she worked actively with the camp and was
in charge of overseeing the property and its repairs and
remodeling, and because she took active part in investipat-
ing with various realtors sites for a new camp, her knowl-
edgc was considered to be beyond that of mere owner-
ship.*?2 The reasons the appeliate court indicaled that the
testimony might well have been received appear to be the
importance of the issue of the property’s special value, the
special problems of proof involved with such an issue, and
the witness” knowledge of the property's special value.>

A Florida case held a witness may not testify and express
an apinion as to value solely on the basis of claiming to be
a joint owner of the subject property.™ All of the proof
appeared to indicate that he was not a joint owner of the
property; so, according to the court, he had to meet the
same qualifications as any other opinion witness, and this
was not done. The record not only showed that he was not
an appraiser or rcal estate expert, but failed to show any of
the gualifications necessary for him to testify as a value
wilness.®d

M M4, at 271, 329 S°W.2d at 176,

= Newton Girl Scoul Council v. Massachusells Turnpike Authorily, 335
Mass. 189, 198, 138 N.E.2d 769, 775-76 {1956); Scuthwick v. Massachu-
setts Turnpike Authority, 339 Mass. 646, 668-69, 162 N.E.2d 271, 274
{1959).

6 P,

T Southwick v. Massachusetts Turnpike Autherity, 339 Mass. 666, 669,
162 ¥N.E.2d 271, 274 (1459},

W fd, at 66570, 162 N.E.2d at 274-74.

0 fd, at 669, 162 N.E.2d at 274, Here the fandowner had been ac-
guainted with the property alt of his life. He had made plans and s0I-
veys for its development and had investigated the cost of repairing the
dam and improving the property.

B 74 at 66970, 162 N.E2d at 274. Insufficient progress had been
made to warrant the admission of evidence about the partcular project
to prove the status of a parily execoted development contributing to
market value.

s Mewton Girl Scout Council v. Massachusetts Turnpike Authority,
315 Mass. 189, 19899, 138 N.E.2d 769, 715-76. (1956), As lhe casc was
reversed on other prounds. the appellale court found il unnecessary 10
decide on the issue of whether the trial judge exceeded his discretion
in excluding the testimony,

e I, at 198, 138 N.E.2d at 775-76.

s I, at 198-99, 138 M. E.2d a1 775-76.

& Porier v. Columhia County, 75 So. 2d 699, 700 {Fla. 1954).

% Jd. An explanation was not piven relative to ihe necessary gualifica-
tions,
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OPINIONS OF OTHER PERSONS CLAIMING SPECIAL
KNOWLEDGE OF VALUE OF THE
SUBJECT PROPERTY

Several cases dealt with the competency of persons claim-
ing special knowledge to testify reparding the value of the
subject property. At issue is whether these wilnesses must
qualify as experts, or il anyone who testifies that he has had
the epportunity for forming an opinion and has done so
may give his opinion of the value of the property taken. In
a California case an issue was whether a sublessee operator
of a restaurant and his accountant were sufficiently quali-
fied as experts on valuation of leaschold intercsts to testify
as to the value of the sublease, and whether such witnesses
could base their testimony as to the value of the leasehold
largely on income and profits.® Both were found to be
qualified as expert witnesses, so their testimony with regard
to the value of the leaschold interest was held to have been
properly admitted, The sublessee and the public accountant
who kept the sublessee’s books had many years of experi-
ence in the restaurant business, In addition, the sublessec,
by virtue of his ownership and without gualifying as an
expert, was entitled to testify as to the market value of his
sublease. The testimony objected 10 by the condemnor
regarding the income and other fucts connected with the
actual operation of the business was, according to the ap-
pellate court, properly admitted as part of the foundation
for the witnesscs' opinion expressed as to the value of the
lease.®” By California statute any witncss qualified to ex-
press an opinion relative to the value of property may do
s0: 5% this statule docs not, however, specify whether or not
a witness must be gqualified as an expert to testify,

A couple of Arizona cases seem to indicate that a witness
necd not be qualificd as a technical expert to give opinion
testimony.® Laymen so qualificd may be allowed in Ari-
zona, at the trial court's discretion, to offer their opinions
as experts.® According to the court, opinion evidence may
be admitted from persons who arc not strictly cxperts but
who, from residing and doing business in the vicinity, have
familiarized themselves with land wvalue® and are more
able to form an opinion on the subject at issue than citizens
in general®? The question of the competency of such wil-
nesses, exXperts or not, Lo testify as to the value of the land
being taken is within the sound discretion of the trial
court; 97 it will not be disturbed on appeal except for an
abuse of such discretion,® and the weight to be given such
testimony is for the jury.?s However, the opinions of wit-
nesses should not be admitted where it appears that their
opportunity for knowledge concerning the land was slight
or that their knowledge was too remote in point of time.®

® People v. Frahm, 114 Cal. App. 2d 61, 6263, 249 P.2d 588, 580
(1952).
BT Jd, at 63, 24% P.2d at 589.
8 CaT.. EVIRENCE COpe § 813(a){1) (West 1964).
® State v, McDonald, 88 Ariz. 1, 12, 352 P.2d 343, 350 (1960); Parker
Stale, 89 Ariz. 124, 127-28, 359 P.2d 63, 63 (1961).
% State v. McDonalbd, B8 Ariz. 1, 12, 352 P.2d 343, 350 (19€0) (dictum).
" Jd., Packer v. State 89 Ariz. 124, 127-28, 159 P.2d 63, 65 (1961}
¥ Parker v, State 89 Ariz. 124, 128, 35% P.2d 63, 65 (1961).
» State v. McDonald, 88 Ariz. 1, 12, 352 P.2d 343, 350 {1960), Parker
. State, B9 Ariz. 124, 127-28, 359 P.2d 63, 65 (196i],

® Parker v. State 89 Ariz. 124, 127, 358 P.2d 63. 65 [I%61).

® State v. McDonald, 83 Ariz. 1, 12, 352 P.2d 243, 350 (1300},

= Parker v, State 8¢ Arir. 124, 128, 359 P.2d 63, 65 (i%61).

T Siate v. McDonald, B8 Aciz. 1, 11, 352 P.2d 343, 350 (190}, The
condemnor ¢laimed that the irial court had erred in permitling the witness

=

-

Following these rules, the trial court in one case 7 was
held not to have abused its discretion in admitting the
opinion testimony by one of the landowner’s witnesses rela-
tive {o the value of the property taken.*® The witness had
lived and done accounting work in the area and had made
some appraisals but was not an cxpert appraiser; ** accord-
ing to the supreme court, he appeared to have had a
peculiar means of forming an intelligent judgment as to
the value of the property in guestion, beyond that presumed
to be possessed by men generally, cven though he was not
a technical expert.’®® In the other Arizona case, the trial
court was held not 1o have abused its discretion in refusing
to permit the landowner's witness 10 testify as to the fair
market value of the property in question.? The witness
did not reside or do business in the area in question or in
the county, nor did he deal in buying or selling property.
The witness made only one trip to the property in question
and that was one week before the trial 192

An Illinois case, in which the valuation of a leasehold
imerest used for a trailer park was an issue, held the trial
court errcd in excluding the testimony of the lessez's
opinion witnesses on the ground thak they were not resi-
dents of the county or were not qualificd as real estate
experts.’® Afl of the witnesses were {amiliar with the sub-
ject property and the terms of the lease. and some had ex-
perience in the trailer sales and park business.’® The ap-
pellate court said, “With reference to the propricty of the
court’s striking the evaluations of the lessee’s witnesses . . .
it is cstablished that in a condemnation proceedings the
value of land is a question of fact to be proved the same
as any other fact, and any persen acquainted with it may
testify as 1o its value. It is not necessary that a witness be
an expert, or be engaped in the business of buying and
selling the kind of property under investigation. 'Any per-
sop may lestify in such cases who knows the property and
its value for the uses and purposes to which it is being
put.' ™ 1% As for the witness who lived in another city, her
lack of special experience in the counly where the subject
property was located merely went to the weight of her
testimony. !9

In a later Ilingis case, the landowner claimed the trial
court erred in excluding testimony as to the fair market
value of property that was a portion of a larper tract uscd
partly for gquarrying because, under the rule expressed
previously, any witness who is familiar with the property is
quatified to state an opinion as to the property’s value and
its highest and best use.'®” The witness’ sole qualifications

to testify as to his opinion of value of the subject property because he
was not gualified to give such an opinion.

8 I, at 12, 352 P.2d at 350,

w]d, at 11-12, 352 P.2d at 350. The witness was an accountant who
had lived in 1he vicinity of the condemncd property for about 20 years
and had done accounting werk for about 50 or 60 percent of the busi-
nesses along the highway in queslion; in addilion, he was the chairinan
of the Board of Supervisors. Although he was not an expert appraiser,
he had made appraisals for individuals, banks, and governmental agercics,
and from this work he therefore knew the value of improvements, net
and gross incomes from, and the values of similar businesses and prop-
erties along the highway.

9 [, at 12, 352 P.2d at 350,

101 Parker v. State, 89 Ariz. 124, 128, 359 P.2d 63, &5 (1961).

12 jd. The wilness' experience consisted of 14 years of conducting 2
roadside business in another afrea,

1 Dep't of Public Works and Buildings v. Bohn, 415 Il 253, 264-65.
113 N.E.2d 319, 32§ (1951).

4 14, at 258-65, 113 M.E.2d at 312-25.

w6 I, at 264, 113 MN.E.2d at 325,

106 Mg, at 265, 113 N.E.2d at 325,
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msisted merely of his 30 years of experience as an Owner
and superintendent in the gquarrying business and his fa-
miliarity with the subject property for the past eight
years, %% At no time did he describe the property, of state
how he was familiar with it, or testify to such other maticrs
as his knowledge of values of other properties in the vi-
cinity or of the sales of similar property, and so establish
a foundation for his opinion evidence.)” In holding that
the trial judge did not abuse his discretiopary powers in
excluding the testimony, the appeliate court said that the
Bohne rule could not be construed to mean that a witness
is qualificd to state his opinion without some preliminary
showing as to the matter he bases his opinion an. The merc
fact that the witness had been enpaged in the quarry busi-
ness for a long timc did not place hiot, according to the
Court, in a posi'tion to state the value of the subject property
without stating the reasons why he so valued jt. Agrecing
{hat the guestion of the competency of 2 witness is left
largely to the discretion of the trial judge, the court said
there is no presumption that a witness is competent to give
a value opinion—Hhis competency must be shown; tlat is,
it must appear that he has some peculiar means, beyond
that presumed to be possessed by men ceneralty, of forming
an intclligent and correct judgment as 10 the value of the
property in question or the effect on it af 2 particular im-
provement. To be entitled to testify to the value of a thing
whose nature is such as 10 have a current or market value,
the witness must be acquainied with the value of other
things of the same class that this thing befongs to. More
must be required of a witness than the categorical state-
ment that be is {amiliar with the property before he will
be permitted to testify as to value, especially where there
is an attempt to prove the land adaptable to a special use.H?
A later [llinois case affirmed the rule defining the wit-
nesses’ necessary gualifications for giving opinions of value
by stating, ". . . anyone who is acquainted with the prop-
erly and has knowledge of value, cither in the sale oT
ownership of property nearby, is competent 10 testily. The
question of the degree of his expericnce is 0ne of weight
and not of competency.” 111 Factors qualifying 2 witness
to give an opinion of valuc may be, according to the court,
professional appraisal expericnce, general and local knowl-
edge a5 a real estatc broker, inspection of the premises,
and considerations of comparable sales and estimated net
rentals.!?
Several cases involved sssues of whether and under what
. conditions 2 nonexpert,11? such as a farmer living in the
neighborhood of the subject property,’** ot the husband of
the landowner, " is competent to testify as to the value of

e —
s County of Cook V. Holland, 3 1. 2d 16, 44, 119 N.E2d 760, 164
(1954)-

108 J 4. at 4445, 119 N.E.2d at 764

100 Jd. @t 4545, 119 M.E.2d at 765.

o I d. ot 4647, 119 N.E.2d at T65-64,

m Dep't of Public Works and Bldgs. v. Pellind, 7 HI. 24 167, 371, 131
N.E.2d 55, 57-58 {1955).

3 jd. al 371, 131 N.E2d at 5B.

18 Slale v. Johnson, 268 Ala. 11, 104 So. 2d 915 (195835 Blount County
v. Campbell, 2568 Ala, 548, 109 So. 24 67B (1959); Statc v. Moore, 169
Ala. 20, 110 So. 24 €35 (195%8); Shelty County Y. Baker, 269 Al 111,
$10 So. 2d 896 (1959}; Ball v. Independence County, 214 AtK. 694, 217
§.W.2d 913 (1949},

114 Hlarmsen v. JOWd State Highway Comm'n, 251 lowa 1351, 105 N.W.2d
60 {19607 .

nE Lazenby v. Arkansas State Highway Comm', 231 Ark, 601, 331
§.W.2d 705 (1960).

Fm
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the property in question. In accordance with an lowa €ase,
nonexpert witnesses in that slate are permitted 10 eXpress
opinion testimony relating 1o the value of the condemned
property.’'® A farmer living in the area and another wit-
ness familiar with land values of farms in the neighborhood
were held to be fully qualified to testify as to the value of
the land being taken!’ Proper foundation Was considered
ta be laid for the opinion cvidence by their testimony Fe-
garding their familiarity with the characteristics and vajues
of comparable farm land o the neighborhood. 't

Monexpert witnesses are permitted in Arkansas to testify
regarding the market value of the tand if their testimony
shows that they are familiar with the property in question
and the market value of the land in the immediate ¥i-
cinity.)?? Therefore, the competency issucs in that slatc
wauld generally involve the witnesses' familiarity with land
values in the comunity. However, as & rule, the guestiosn
as to who is competent o CXPTESS Ofl apinion on the value
of land is largely within the discretion of the trial court.®
The weight to be given the testimony of any o0€ of the
wilnesses CXPressing opinion evidence is for the jury,'®
depending upon the witness™ candor, intellipence, experi-
ence, and knowledge of values.’®® In onc case, the trial
court was held not to have abused ils discretion in ad-
mitting the condemner’s witnesses' testimony as to their
opinion of the value of the land involved after they testified
they were familiar with the market valuc of lands in the
particular area, of other property situated on the highway
in question, and of the condemned premises.' The ap-
pellate court in another Arkansas Case agreed with the
landowner's contention that the irial court erred in direct-
ing the verdict when the cffect of cuch a directed verdict
was for the lestimosy of the landowner's husband to be
ignored.*2! Even though he did not qualify as an cxpert
witness in the matter of appraising land, the landowner’s
husband had a right t© testily regarding the value of the
land. provided his testimony showed he was familiar with
such malters.?? He was found to be a competent witness,
according 1o the court, because his testimony did show him
to be familiar with the market value of the land in the
immediate vicinity.'*¢

Tn Alabama witnesses peed not be qualified as expert
appraisers 0 exXpress their opinion with reference to the

e —

118 Harmsen ¥. lowa Srale Highway Comm'n, 251 Towa §351, 1356-57
105 N.W.1d 660, 663-64 (1960).

f 14, at 1357, 108 MN.W.2d at 664,

e pd, pt 1356-57, 105 N.W.d at 663-64.

119 Balt v. 1ndependence County, 214 ATK 694, 6%7, 217 5.W32d 913,
q15 (1949); Lazenby v. Arkansas siale Higlway Comm’'n, 231 Ark, 601,
£03-04, 331 SW.2d 705, 707 (19607,

120 Ball v. Indcpendence County, 214 ATk €94, 595, 217 3. W.2d 91, 915
(1949). See Lazenby v. Arkansas Siate Highway Comm’n, 231 Ark.
601, 607, 331 §.W.2d 705, T09 (19607 .

11 Ball v. Independence County, 214 Atk. 694, 697, 217 SW.2d 917,
915 (194913 Lazenhy v. Arkansas Slate Highway Comm’n, 231 Atk €01,
603-04, 131 5.W.2d 105, 709, (1960].

12 Ball v. Independence County, 214 Ark. £94, €97, 217 sW.2d 913,
915 (1949}

1 14, at 697-98, 217 5. W.2d at 815,

194 Lazenby v. ATKansis State Highway Comm'n, 131 Ark. 603, 607,
331 S.w.2d 70607, 0% (§960). The landawnrr’s nusband was the anly
witness lestifying for the Yandowner with regard to the 1and's value, The
trial court was of the opinion that no spbstantial 1estimony had becn
offered by the landowner npoh which a verdict could be based in excess
of the appraisals made by the condemnoL. 231 ATk, al 602-03, 331, S.W.2d
at T06. -

138 7. at 603604, €07, 331 Sw.rd at 795-07, 709.

we [d, at 606, 331 S.W.2d at 709. The husband based his opinion of

yalue of the land in question on Jand valugs of property b the comununity.
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vaiue of the condemned property.’® A witness is compe-
tent to testify as to his opinion of the property’s value if
he has had an ppporiunity o form a correct opinion and
testifies in substance that he has done sO. Where a witness
testifies thal he knows the property and its market value,
he is qualified to state that value'®* Those judicial de-
cisions regarding the qualifications of value witnesses are
supported by an Alabama statute.'** The determination of
the qualification OF competency of a witness to testify as 10
value (that is, whether or not the witness has had an op-
portunity for forming a coyrect opinion} is @ preliminary
question 0 be passed on by the trial court and is larpely
within the sound discretion of that court,’*® This decision
of the trial court relative to the witpesses’ compelency wilk
not be disturbed on appeal, cicept in thosc cases where it
is clearly shown thal there has been an abuse of that dis-
cretion.'® The weight and credibility to be attributed to
the testimony of these wilnesses permitied 10 testify by the
trial court is a guestion for the jury.* To put it another
way, the degrec of opportunity that the witness may have
had for {orming an opinion goes o the weight of evidence
and not to its adnissibitity.1¥

OPIMNIONS OF VALUATION COMMISS!DNERS

A substantial number of states use a double-layered type of
condemuntion procedure that calls for an initial hearing or
trial before condemnation commissioners {sometimes cailed
viewers of appraisers) and a subsequent irial de nova be-
fore a jury if a party requests it. The issue then somelimes
arises whether the condemnation commissioners may be
called as witnesses in the jury trial to mve their opinions
of the value of the property. A “Minnesota case ' and ont
in Nebraska '™ provide iflustrations of the problent.

The Nebraska case, which was an appeal of the original
procceding,”c‘ held that the witness’ service as one of the
appraisers in the original condemnation proceeding in the
county court did not render his testimony as 10 damages
incompetent in the district court. According to the supreme
court, an appraiser in a condempation proceeding may
testify as any other witness when the proper foundation
for bis testimony has been laid; howevcer, in no event may
evidence of the appraisers’ award be admitted as evi-

1% State v. Johnson, 268 Ala. 11, 13. 104 So. 24 015, 917 (1958): Rlount
County v- Camphell, 268 Ala, 548, 554, 100 So. 24 678, 6§33 (1959,
Siate v. Moore, 269 Ala. 20, 14, 110 So. 24 635, €38 (1959); Sheiby
County v. Baker 169 Ala. 111, 124 110 So. 2d 896, 90% {195%)-

1w §lale v. Moore. 269 Ala 20, 24 116 So. 2d 635, 638 (1959%; Shriby
Counly v. Baker, 269 Ala, 111, 124, 110 So. 2d 896, 908 (1959}, In the
latter case. 4 witness, who was a property CWIET jn ihe couniy and had
tived in the county for 20 vears, was held 1o be properly and sufficiently
gqualificd 0 testify. The witness had testified he was famitiar with various
sales and offers for sale of properwy in the couply, Koew the walue of
the land in and arouad tbe properly in question, and was familiar with
and kncw the market value of the properiy in gueslinn,

18 ApAs. CODE Lt 7, g 367 {1940) {Recomp. 1954), in the Appendix of
this teporl.

1 §lgte y. Johnsot, 168 Ala. 11, 13, 104 So. 2d 915, 917 (19581,
Blounl County ¥v. Camphell, 268 Ala. 448, 554, 10% 50. 2d §78, 683 (4959}
Slate v. Moore, 268 Ala. 20, 24, 110 So. 2 635, 638 {1959).

101 §iate v. JOROSOTM. 268 Ala. 1133 104 So. 2d 915, 517 (1958); State
v, Campheli, 268 Ala. 548, 554, 109 So. 2 678, 683 (1959).

122 Gyalc v. Johnson. 26% Ala, 11, 1% 104 S, 24 915, 917 {1958); Stase
v. Moore, 269 Ala. 20, 24, 110 Se. 24 6315, 618 [1959}; Shelby County v.
Baker, 169 Ala, 111, 124, 110 Se. 2d 896, 908 {1959).

19 Blount County ¥. Campbell, 268 Ala. S48, 554, 109 So. 2d 678, 633
(1959).

131 Seate, by Lord v. Pearson, 260 Mion. 477, 110 W2 W6 {1961).

15 Twenly Club ¥, State. 167 Neb. 37, #1 NW.2d 64 [1958).

10 4. at A1, 91 H.W.2d at 67.

dence.r®™ The proper foundation is laid when a witness is
shown to be familiar with the particular land in question.***

Under a Minnesota stataic relating 10 appeals to the
district courl from an original award, 2 commissioner in a
condemnation proceading may be called by any party as &
witness to testify as o the amount of the commissioners’
award.® Prior to the enaciment of the statute, in appeal
to the district court from the commissioners’ award i a
condemnation proceeding, ihe court-appointed appraisers
making the original award were held to be competent wit-
nesses who might be called by cither parly to give opinion
evidence on the guestion of valug; however, the award of
the commissioners Wwas held to be inadmissible.*® In Srate,
by Lord v. Poarson,'t the guestion Was whether the statute
limits an adverse party’s right 1o cross-examine a condent-
nation conimissioner when called as 2 witness; M that s,
does the statute fimit the testimony to the amount of the
award, as contended by the landowner, oOF 18 such a wit-
ness subject 10 cross-cxamination as o the basis of the
original award, as permitted by the trial court? ™ The
appellate court held that under the permissive stafufe
{the commissioner could, within the sound discretion of the
{rial court, be cross-examined as 1o the reasons behind
the award.?* The right of cross-examination where there is
adversity between the parties, as in condemnation proceed-
ings, is inviolate 115 If the legislature had intended to
ghrogate that right ol cross-cxamination, it would have
pxpressly done 50,148

EFFECT OF WITNESS' TESTIMONY ON HIS
QU}\L\FKGAT!ON

The witnesses’ qualifications Were chatlenped in a couple of
the recent highway cases 0fl the ground that their testimony
was hased on the WIong rules of valuation,!'" on elemenis
of damages not recoverable undet the Jaw,® and on com-
parable sales where their samiliarity was shown 1o be in-
adequate.’® The trial cowrt’s discretion was held not o
have been abused in permitting two witnesses to testify in
the New Hampshire case, 0 even though the opinion of one
witness was based in part on noncompensable items of
damages 1 and the other's on the wrong method of valua-
tion. 1% According 10 the appellate court, the basis of the

- —

17 Id.

1 [, at 40, BT MWL at 66.

280 MKN. STAT- ANN. § 117.20(8)(c) (1964, in the Appendix of this
repost.  See Siate, by Lord ¥ Pearscn, 160 Mino. 477, 48, 484, 110
M.W.24d 206, 210-12 (1961}.

110 §rate, by Lotd V. Pearson, 260 Minn. 477, 481-82, 45%, 110 MWW 2d
206, 210, 213 {1961).

1 14, at 477, 110 M.W.2d at 206

12 Jd. at 481, 110 MN.wW.2d4 o 210,

13 }d. at 479. 487, 110 N.W.2d at 209, 213,

144 [d. a1 490-91, 110 MW 24 a1 115-16.

us 14, at 488-89. 110 wW.2d at 215,

148 [, at 490, 110 W.W.2d at 215,

17 Edpeomb Steel of Mew Lngland v. State, 100 N.H. 480, 45192, 1M
A2d 70, 19-80 (1957}

149 7d. at 492, 131 A.24 aL79-80.

143 Turner ¥. Siate Rozds Comm'n, 213 Md. 428, 431, 131 A2d 455,
456 {1957).

10 Eelpeomd Sleel of oW England ¥. Srage, 100 WH. 4ap, 131 A2d 0
[1957). The condemnor claims that the wilnesses were ot gualified
10 teslify; tmercfere. theit Legrimony  should have bern exclugled, How-
ever. the appeilate court did find shat he witnesses ¢id have special and
pectial wnowlcdge that wonid aid the jury.

1L 1. at 432, 131 A2d at 79-80. .

w2 74, at 492, 131 Azd at B0, Some weaknesses in the method 1he
witness uscd i arriving at his estimate of damages were disclosed during
crnss—cxamination. Such weaknesses did not, bowever make his testi-
mony inadmissible.



witnesses' opinions was properly ruled to be those matters
affecting the weight of the testimony rather than its admis-
sibility.}®* An examination of the first witness indicated he
was sufficicntly qualified by study and experience to testify
as to the value of industrial property; '** the second witness
was a civil and construction engincer by training and had

practical knowledge of the characteristics and selling prices

of industrial properties in New England.*

In Turner v. State Roads Connmission, '8 the trial court

was held to have abused its discretion in excluding test-
mony of an expert witness simply because he did not re-
member the names and dates of all the comparable sales he
claimed familiarity with* The witness had resided in the
county all of his lifc and was a licensed broker with twenty
years of experience in the real estate business. His testi-
mony showed his familiarity with the subject property and
property values in the vicinity, Testimony was given rela-
five to the sales of property found to be comparable, and
for at least four of the comparable sales he claimed to be
amiliar with, the witness gave the year of the sale and sale
price per acre!*® DBecause preventing this witness from
testifying meant that the landowner did not have the beoe-
fit of the testintony of an expert witncss, the exclusion of
his testimony was held to be prejudicial ?*® In deciding the
issue, the court did recognize the rule that whether a wit-
ness is competeni or sufficiently gualified as an expert fo
express an opinion relative to value is a snatter left largely
to the sound discretion and judgment of the trial court, and
its ruling ordinarily will not be disturbed on appeal unless
it is shown 1o have been based on an erroF of law or there
is a clcar showing of abuse. However, this discretion is not
without limit and is always subject to review.'s®

A Massachusetts case held that the testimony of the
condemnor's expert wilness was admissible even though
his opinion of value befare and after the taking was based
on unproved facts.'®* The jandowner contended that the
property was a farm and that its valuc as a farm had been
severcly impaired by the taking, whereas in forming his
opinion on value, the witness had assumed the major use
of the premises was for residential purposes and not for
farming. Evidence had not been introduced as to the
amount of income received from the farming operation on
the property. In addition, the court stated that the case
differed from an earlier one relied on by the landowner; in
the earlier case the witness' testimony was based on hear-
say ‘evidence, but here it was based primarily on an ex-

S

153 g,

1 Jd, at 491, 131 A.2d at 79.

15 14 a1 492, 131 A2d at 80.

13 Turper v. Statc Roads Comm'n, 213 Md, 428, 132 A.2d 455 (1937).
Here the landewner claimed the irial court erred in refusing to permit
one of his expert wilnesses to testify as 1o the value of the property in
question becapse he failed o give any names or dates relative to <on-
parable sales. 213 Md. at 431-32, 132 A.2d at 456-37.

1 [, at 432, 434-35, 132 A 2d at 458

18 4, at 431-35, 132 A.2d at 456-38.

7. ar 435, 132 A.2d at 438, The jury had the landowner’s testimony
before it, but the court said ihat the jury might not give as much weight
ta testimony of interested parties as 10 an expert witness’ testimony,

190 }d. an 432-34, 132 AXd at 456-58. The admissibilily of expert or
opinion evidence is larpely within the discrelion of ihe 1rial court.

1 Kigney ¥. Commonweallh, 132 Mass. 568, 569, 126 N.E.2d 365, 367
(1955). The landowner claimed the tlestimony of the witness should have
been stricken, but the appellate court found no ceror had been commisted
i refusing 1o strike this witness' testimony.
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amination and observation of the property involved. In
this case the witness had come to his own conclusion as
to the best use of thc property.’* Conceding that the
admission or exclusion of opinion testimony is targely
within the discretion of the trial court, the appellate court
in another Massachusctts case held the trial court crred in
excluding the witness' opinion testimony as 1o the prop-
erty's valuc because he had made his appraisal of the
property in August and November 1954, whereas the date
of taking was September 1953.1% The appeilate court
noted that other testimony in the case indicated that the
physical condition of the property was the same in 1954
as in 1953, Acceptance of the witness’ general qualifica-
tions meant that he had sufficient knowtedge of the gencral
facts 1o make his opinion of some worlh, provided he was
reasonably well informed about the location, appearance,
and condition of the subject property at the time it was
taken. An inspection of the property whilc it is in the same
state as at the time of taking 15 a good way, said the court,
of acquiring that necessary knowledpe. The difference in
the datcs between the appraisal and the taking was without
material significance because of the unchanged condition
in the property.®t

EXPERT WITNESS' OPINION TESTIMONY
BASED OM HEARSAY

An issuc arose in a few of the recent cases relative to how
much an expert witness’ opinion testimony could be based
entirely or in part on hearsay. These cases s¢cem (o differ
as to the extent that opinion evidence may be based on
hearsay, For example, a Vermont case 155 involved with
the taking of a part of a farm held that the trial court had
not abused its discretion in accepting the testimony of three
of the landowner's expert witnesses who had inspected only
the portion of the farm where the buildings were located
and had obtained their information relative 1o the re-
mainder of the farm from the owner.’®S A witnecss must
be familiar with the property itself, or must at teast havc
examined it at or about the time of taking. However, a
witness' familiarity with the property in question need not
necessarily come only from a personal examination of the
property—it may be supplemented by other information.
The competency of a witness is a preliminary question for
the trial court and its decision is conclusive, unless it ap-
pears from the evidence to have heen erreneous or founded
on an error in Jaw. Also, the exact degree of familiarity is
a question to be determined by the trial court in each casc.
Under these principles, the trial court was justified in find-

e I, at 57071, 126 N.E.2d at 367-68.

103 Ford v. City of Worcester, 335 Mass. 723, 724, 142 N.E.2d 327, 318
{1957). The witness' general qualifications 10 iestify were admitied.

84 [,

163 Farr v. Siate Highway Bd., 122 Vi, 156, 166 A.2d 187 (1960}, The
jssue involved was whether the trial court properly admitted 1estimeny
from three of the landowner's expert witnesses. The condemaor claimed
that these wilnesses, because of their lack of familiarity wilh such prep-
erly, were not sufficiently qualified to testify a5 expeels and give their
opinion with regard to lhe value of the subject property. 122 Vi at 157
58, 166 A.2d a1 38788,

19[4 al 160-61, 166 A.2d at 189-90. Al three of the witnesses had
visited a portion of the farm prior 1o Lhe trial, and all 1three had potten
fram Lhe landowner some of the information Lhey based their opinion on.
The information given by the landowner pertuined primarily to the pas-
ture land and weodlot, which were 1ot oo imporiant here. 122 ¥t at
158-60, 166 A.2d at 188-B9.
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ing that the witnesses had a sufficient familiarity with the
farm in question, concerning the things that mattered, 10
form an intelligent judgment as 10 value that was beyond
that possessed by men in general.’®?

The extent to which the witness’ opinion of value may
be based on hecarsay was an issue in two Massachuscits
cases.'®® In onc case,'® the appellate courtt agreed with
the condempor’s contention and held that the testimony of
the landowner’s witness regarding an estimate of the cost of
completing instaliation of a refrigeration unit on the sub-
ject property should have heen axcluded.™® The figures
being testified to by the witness did not appear (© be bis
own cstimate of cost, but rather they were considered to bc
the landowner's estimatc, which in turn was based on the
cost figures obtained from the engincer OF builder who
made the cstimate in the first place. Because it was hear-
say, the witness conld not give the opinion of another in
that indirect manner. The engineer or builder who made
the estimate should have been produced and qualified as a
witness competent 1o give his own opinion if that was
sought to be shown. Even if the witness had been giving
his own estimate of cost, his testimony would nat have been
permitied because, although he had qualified as an expert
in real estate, he was not an expert in engineesing oF D the
construction of refrigeration plants.}*

Testimony based on hearsay knowledge was held to be
inadmissible in the other Massachusetts casel™® One of the
condemnot’s wilnesses, who did not appear 10 have any
special expericace in determining the value of camp prop-
erty, was allowed by the trial court lo give the price that
a nearby unsimilar parcel of property had sold for at a
time three years prior 1o the date of condemnation. The
jandowner objected because the witness had not partici-
pated in and had only hcarsay knowledee of the trans-
action. Conceding that an expert witness may give the
reasans for his opinion, CvCR if he gained it from hearsay,
the appellate court said this shoutd be done in such terms
that inadmissible hearsay is mot introduced in a manner
prejudicial to a party. Without producing a party to the
sale who could be subjected to cross-cxamination, direct
examination about the terms of the particular transaction
should not have been admitted by the trial court over the
landowner's abjection.???

Hearsay was an ssue in a Wyoming case involving the
taking of about 158 acres of ranch land for a highway
right-bf—way.’“ Here, even though the landowner and
seven of his witnesscs, who were familiar with the property
a¢ a ranching unit, gave testimony ranging from $65,000

. —

107 Jd.

148 Tigar v. Mystic River Bridge Authorily, 320 Mass. 514, 109 M.E.2d
148 (1952); MNewton Girt Scout Courcil v. Massachusetts Turnpike Au-
thority, 335 Mass. 189, 138 MN.E.2d 769 {1936).

1 Figar v. Mystic River Bridge Authority, 329 Mass. 514, 108 M.E.2D
148 (19521, One of the buildings to be iaken was in Lhe process of heing
remodelled with & commercial refrigeration it but ihe remodelling
Pprocess terminated when the 1andowner found ot about the condemna-
tion. 329 Mass, al 51617, 109 N.E2d at 149

o Id, at 519-20, 19 N.E2d at 151 The condemnor objected t© the
landowner's witness, who was the landowner's tshind, giving evidence
retative 1o the Jandowner’s estimate of cost of compleling the WwoIk.

711 ’d

w2 Newton  Girl Scout Covngil v. Massachusctls Turnpike Autbority,
135 Mass. 189, 199, 138 M.E.2d 769, 776 [1956).

m Jd,

1 Barber v. State Highway Comen’n, 80 Wyo. 340, 342 P24 723 (1959).

to $102,000 as the value of the land taken and damages
caused by the highway, and the condemnation commission-
ers had returned an award (otaling almost $39,000, the
jury verdict amounted to only $15,000.17 The verdict,
apparently hased on the testimony of the state's three wit-
nesses, was held by the supreme court to be contrary to the
weight of the evidence hecause those witnesses were not
qualified to testify as 1o damages to the remainder. Be-
cause the record showed that they had not viewed the
entire ranch or made a carcful examination of such prop-
erty, and conseguently they had no specific knowledze of
the ranch, nonc of the condemnor's wiinesses was gualified
to testify as to the damages caused by the highway 10 the
ranch unit. In {act, one of the witnesses expressly stated
that he was testifying only us to the value of the land
taken.'® While halding that the trial court erroneously
admitted the condemnor’s witnesses® testimony and that
there was Do cvidence to support the verdict,'™" the appel-
late court did recognize that reviewing courts, lacking the
advantage of observation at the trial, are refuctant 1o re-
verse the trial court.'™ However, if the trial court’s find-
ings or its judgment are unsupported by the evidcnce or
are contrary {o the great weight of evidence, the appellate
court must reverse.'

SUMMARY AND CONCLUSIONS

As a general rule the competeacy of a witness to give
opinion testimony regarding the value of the subject prop-
erty is a preliminary guestion for the trial court and is
largely “within the court’s sound discretion.® Ordinarily
the trial court’s ruling refative 0 the witness' COMPEIEncy
will not be disturbed on appeal wnless it appears from the
evidence to have been based on an erros of law ot there is
a clear showing of an abus¢ of that discretion.®® The

weipht and credibility to be attributed to witness’ opinion
testimony is a question for determination by the jury 12

-

ws 74, at 356, 342 P.2d at .

e )4, at 357-59, 342 P.2d al 718-19.

177 Id.

s fd, g1 355, 342 B2d at 727,

170 Id.

10 §ee State v. Johnsen. 268 Ala. 11, 13, 104 So. 24 915, 917 (1958);
Blount Coutly ¥. Camphell, 268 Ala, <4B, 554, 109 Bo. 2d 678, 683 (1939); |
State v. Moore, 269 Ala. 20, 24, 11D S, 1d 635, 638 (1939); State .
Mcronald, B8 Ariz. 1, 12, 352 P28 343, 350 (1960); Parker ¥. Slale, 89
Ariz. 124, 127-2B, 159 P24 63, 65 (1961); Ball v. Indepcndence County,
214 Ack. 694, 698, 217 §W.2d 913, 915 {194%); Lazenby v. ATkansas
Slate Highway Comm'n, 131 Ack. 801, 607, 331 S .2d 705, 709 (t960)]
Siate ex zel. Smith v. 0.15 Acres of Land, 164 A4 591, 594 (el 19603
Turner v. State Roads Comm'n, 213 Md. 428, 432-34, 132 A.2d 455, 456~
58 (1957); Muzi v. Commanwealth, 135 Mass. 101, 106. 138 N.E.2d 378,
SE0 (1956); Mewion Girl Scont Council v. ®iassachusels Turnpike Au-
thorily, 335 Mass. 1RG, 198, 32B M.E.2a8 769, 775 (1956]): Southwick ».
Massachusetis Tuornpike Anthority, 339 Mass. 666, G6E-69, 162 NEZd
271, 273-74 (1959)% City of Hismarck v. Casey, 77 N.D. 285, 299, 43
MW.2d4 372 3TS {1950); Boylan v. Bd. of Countly Comm'rs of Cass
County, 103 WNoW . 2d 129, 331 (M., 1960); Farr v. State Highway Bd.,
122 V. 156, 160, 166 A2d 187, 190 (196D).

151 §e¢ State v. Johnson, 268 Ala, 11, 13, 104 So. 2d 935, 917 {1958);
State v. Campbell, 258 Ala. 548, 554, 109 So. 24 678. 683 (195%); Parker
v. State, 89 Ariz. 124, 127. 359 P.28 63, 65 {1961 Turner v. State Roads
Comm'n, 2i3 Md, 418, 43334, 132 A24 4535, 457-%% (1957} Muzi v.
Commenwealttl, 335 Mass. 101, 106, 138 N.E.24 578, 580 (19567 South-
wick v. Massachnsetls Turnpike Authority, 339 Mass. 666, (69, 162 N.E.2d
27§, 274 {1939); Farr v. Slawe Highway Bd, 122 V. 156, 160, 166 Ad
187. 190 (19603; Barber v. State Highway Comm’n, 80 Wyo. 340, 355, 342
P.2d 713, 127 {1959).

152 §ee State v. Johnson. 268 Ala, 11. 13, 104 Sa. 2d 915. 417 {1938,
Blount Counly ¥. Campbell, 268 Ala. 548, 554, 109 So. 2 G78. €83 (1959
State ¥, Moare, 269 Ala. 20, 24 110 So. 2d 635, 638 (1959); Shelby County
v. Baker, 269 Ala. 111, 124, 110 So. 24 896, 908 {1959); Srate v. Mc-
Donald, 88 Ariz. 1, 12, 352 P24 143, 350 (1960): Ball v. Independenct




and is dependent on the witness' candor, intelligence, ex-
perience, and knowledpe of values.'™™® Jurisdictions difler
as to the qualifications a witness must possess to be con-
sidercd competent to express an opinion relative to value.

Notwithstanding the penerally broad discretion vested in
the trial court in every state, some differences of attitude,
if not of fixed rules, appear. In some jurisdictions the wit-
ness nced not necessarily be qualified as an expert to give
opinion evidence with reference to the value of the con-
demned land. For cxample, a nonexpert witness is con-
sidered to be qualificd to cxpress an opinion in some juris-
dictions if he has had an opportunity to form correct
opinion as to the value of the condemned property and he
testifics in substance that he has done so.t Gencrally, the
witness® lestimony must show that he is familiar with the
property in question and the market value of comparable
land in the immediate vicinity.2% Other jurisdictions scem
to requirc more from the witness than a mere statement
that he is familiar with the property, that is, there must be
some preliminary showing as to the matters on which the
wilness bases his opinion.? Under the rules established in
Maryland 7 and Massachusetts,’** indications are that the
wilness cxpressing opinion testimony must be qualificd as
an expert. Some jurisdictions permit owners of property
to testify as to value solely by virtue of their ownership, **°
others require an owner to have knowledpe of the property
apart from his mere ownership before he may express an
opinion regarding the value of such property taken.’®®
Some inconsislencics also appear wilth regard to attitudes
toward the hearsay rule and the effect of a witness’ using
errancous valuation theories,

What changes, if any, should be made in the law relaling

County, 214 Atk 694, 697, 217 S.W.2d 913, 915 (1949); Lazenby v,
Arkansas State Hiphway Comm'n, 231 Ark. 60, 603-04, 331 5.W.2
705, 70607 (196010 Muzi v, Commenwealth, 135 Mass. 101, 106, ]38
N.EZd 578, 581 ¢1956); Smuda v. Milwaukec County, 1 Wis. 2d 473,
476, BY N.AW.24 1BE, 187 (1958); Buch v. State Ilighway Comm'n, 13
Wis, 2d 140, 142, 112 N.W.2d 129, 130 (1961).

18 Pall v. Independence County, 214 Ack. 694, 497, 217 SW.zd 913,
915 (1849).

1 Sre State v, Johason, 268 Ala. 11, 13, 104 So. 24 915, 917 (1958];
Bleunt County v. Camprell, 268 Ala. 548, 554, 109 So. 2d 6718, €583 (1959}
State v. Moore. 269 Ala, 20, 24, 110 So. 2d 635, 638 (1959}; Shelby
County v. Baker, 269 Afa, 111, 124, 110 So. 2d 96, 908 (1939)] Ball v.
Tndependence County, 214 Ark. 694, 697, 217 S.W.2d 913, 915 (194%);
Lazenby v. Arkansas State Highway Comm'n, 231 Ark. 601, 603-04, 321
S.W.2d 705, 706-07 (19601; Harmsen v, Fown Siale Highway Comm'n,
251 Towa 1351, 1356-57, 105 N.W.Id GRG, 6b3-64 {1960).

15 Ball v. Independence County, 214 Ark, 694, 697, 217 §.W.2d 913,
9§5 (194%); Lazenby v. Arkanzas State Hiphway Comm'™n, 231 Ark. #01,
60304, 331 S.W.24 705, 707 (1960); Harmsen v. Towa Slate Hiphway
Comm'n, 25t Towa 1351, 1356-57, 105 N.W.Zd 660, 66364 (1960).

16 Spe Dep’t of Public Works and Bldps. v. Bohne, 415 111 253, 264--035,
113 N.E.2d 319, 325 (1953); Counly of Cock v. Haolland, 3 1. 24 386,
4547, 119 N.E.2d 760, 765-66 11954); Dep’t of Public Works and Bldgs,
v. Pellini, 7 Tt 24 367, 3171, 131 N.E.24 55, 57-58 {1935).

15 Ser Stale Roads Comm'n v. MNovasel, 203 Md. €19, 62617, 102 A.2d
563, 566 (1954); Turner v. State Roads Comm'n, 113 Md. 428, 43235, 132
A.2d 455, 456-58 (1957); Lustine v. State Roads Comm'n, 221 Md. 321,
F28-2%, 157 A.2d 456, 455-60 {1960).

156 Spe Muzi v. Commonwealth. 335 Mass. 100, 102-06, 138 N.E.2d 578,
579-81 {1956); Mewion Girl Scout Cowncit v. Massachusetis Turnpike
Authority, 335 Mass. 189, 194-99, 13 NLE2d 769, 773-76 (1956).

180 See Shelby County v. Baker, 269 Ala. 111, 124, 110 So. 24 89¢, 908
{1959); People v. Frahm, 114 Cal. App. Id 61, 63, 249 P.2d 588--89 (1952):
Siate ex sel. Smith v, 0.15 Acres of Land, 164 A.2d 581, 593-94 (Dl
1960).

10 $oe Hot Spring County, Arkansas v. Prickelt, 225 Ark. 941, 942, 119
SW2d 213, 214 (1939); Arkansas State Hjghway Comm'n v, Muswick
Cigar and Beverage Co., 230 Ark, 265, 70-71, 379 Sw.zd 173, 176
(1959); Porier v. Ceolumbia Counly, 75 So. 2d 699, 700 {Fia. 1954);
Newton Girt Scout Council v, Massachuserts Turmnpike Authoriy, 325
Mass, 189, 198-99, 138 N.E.2d 769. 775-76 {1956); Southwick v. Massa-
chusetts Turnpike Authority, 339 Mass, 666, 66870, 16 N.E2d 271,
274 {1959).
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to qualifications of witnesscs presenting opinion cvidence
in condemnation trials? Viewing the matter from the stand-
point of a land economist and an expert in real estate valua-
tion, Ratcliff has this to say:

In connection with the question of the admissibility
of evidence, it is relevant to consider the qualifications
of the cxpert witpess. There is no more misleading
wilness than the incompetent appraiser who has a mis-
conception of the nature of his objective and who is
unfamiliar with methods of economic analysis and pre-
diction. He is likely to employ the wrong methods and
10 prescnl an inadequale analysis through iganorance of
the principles of land economics. Unfortunately, it is
presently difficult 1o discover any objective basis upon
which competence can be judged. There is no licensing
of appraisers based on cducational qualifications, and
membership in professional appraisal erganizalions is
no assurance of competence or proper iraining for noae
of them rtequires adequate professional training for ad-
mission and with one exception, none requires educa-
tional atlainment bevond a bigh school education. In
many of the complex real estate siluations which con-
front the appraiser, truly professional training in land
economics and in apalytical waluation methods s 2
necessily, Fomiliarily with the subject environment is
nol essentizl if the appraiser is trained in discovery and
familiar with basic principles of value,

It is quite possible that under somc circumstances, a
totally untrained person can present evidence of useful-
ness in the prediction of V.. If it is a short-range predic-
tion retating 1o an uncomplicated property in an area
where there has becn an active market for similar prop-
ertics, there is required only a sufficient knowledge of
recent transaclions, @ retentive memory, and a logical
ntind, 101

It scems clear, therefore, that in the present state of the
appraisal art it is not desirable to attempt to define by
legislative fiat a specific class of persons who wilt be
deemed sufficiently cxpert to testify at a condemnation trial
withoul further qualification, nor does it seem desirable 1o
state that certain persons arc not gualified to testify, Wide
discretion must continue to vest in the trial judge, but this
fact perhaps does not preclude all attempts at clarifying the
rueles, The recent California and Pennsylvania statutes arc
instructive on this peint. For example, the Pennsylvania
statutes provide that a condemnce or an officer of a cor-
porate condemnee may, without further qualifications, tes-
tify as 1o just compensation.’”* They further provide that
a qualified valuation expert may state any or all facts and
data he considered in arriving at his opinion, whether or
not he has personal knowledge thereof.’% Somewhat 1o
the same effect is the California provision permitting a
wilness to express his opinion if it is based on matter pee-
ceived by or persopaily known to him or made known (o
him at or before the hearing, whether or not such matter
ordinarily would be admissible in evidence, and if the mat-
ter is of a type that reasonably may be relied on by ap ex-
pert in forming an opinion as to the valuc of property and
which a willing purchaser and a willing sciler would take
into account in determining the sales price of the prop-

11 R, RATCLIFF, REAL ESTATE VALUATION AKD Hicnway CONDEMNALION

AWARDS. 65-66 (7 Wis. Commesce Report 6, 1966) [hereinafter cited as
RATCLIFF].

wE Pa, STAT. ARN. Ul 26, & 1-704 [(Supp. 1967), In the Appendix of
this teport.

13 Py STAY. ANM. b 26, § 1-705(1) {Supp. 1967), in the Appendix of
this report.
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erty.2# The Pennsylvania statutes clarify a further point
by stating that a valuation expert, if otherwise qualified,
shall not be disqualificd by reason of not having made sales
of property or not having examined the condemned prop-
erty prior to the condemnation, il he can show he has

JE
1 Car. Evinence Cope § Bld (Wesl 1966), in the Appendiz of this
report,

acquired knowledge of its condition at the time of the
condemnation.’® On the whole, however, neither the Cali-
fornia statutes nor the Pennsylvania statutes make any
substantial inroads on the trial court’s discretion to deter-
mine the qualifications of valuation witnesscs.

T Pa. STAT. AnN. it 26, § 1-705¢6) (Supp. 1967), in 1he Appendix

of this report.

CHAPTER THREE

JURY VIEW OF THE PROPERTY BEING TAKEN

As a parce] of land subject to condemmation is immovable
in character and so cannot be practically produced in court,
the assessing tribunal in an eminent domain proceeding
must go to the premises for a view. In this chapter con-
sideration is given oply 1o those views by the common law
trial court jurics or other assessing trihunals (such as com-
missions, boards, or trial judees in cases tried without ju-
ries) making final awards {hat are appeatable by either
party to the appellate court leve), Eminent domain statules
in many stales permit, as a preliminary procedure, the
appointment of some 1ype of board or commission to view
the premises and ascertain damages, but, hecause the
awards of such boards and commissions may be appeated
for a jury trial, they are not regarded as final. In some
states, however, the award ascertained by the COMmMIssion-
ers becomes final upon the trizl court’s confirmation, and
neither party has a right to appeal for a jury trial from
that award.’®® As the commissioners in those states func-
tion more as a jury than as a board of viewers, views by
them are, therefore, considered in this chapter as being by
a jury.

Issues relating to jury view, which were found to have
ariscn quite frequently in the recent highway condemna-
tion cascs, involved both the right to view and the conduct
and effect of such views. Among the guestions litigated
were: (17 Is a party to an eminent domain proceeding
entitled, as a matter of right, to have the jury view the
premises? (2) 1f a view is a matter within the trial court’s
discretion, under the circumstances of the case did the trial
court abuse its discretion in permitting or refusing to per-

1% §ee, e.g., DEL, CODE ANN. 1it. 10, §§ 6108(h), (d). (g, (hy {1953))
Vi Cope Anw, 4 336314, 3364, 33-66 {Supp. 1966). In Delaware and
Virginia ithe “jurors' are comulissioners appointed by the trial court feom
a panel of disinleresicd citizens. After viewing the premises and hearing
the testimony, such commissioners desermine the amount to be awarded
{he landowner and file their written reporl with the trial conrl. When
the trial court decms the report 1o be satisfactory. it is conlirmed and
pecomes the final award. Neither pirty has a right 1o appeal for a jury
trial from the decision confinming 1his report; however, it beinz the final
award, cither party may appeal to the supreme court. See also 9.6 Acres
of Land v. State ex. rel. McConneil, 49 Del. 64, 6608, 109 A.2d 3596,
397-98 (1954); and Kornegay v. City of Richmond, 185 “a. 1013, 1024,
a a cen AT

Y wm o~ m AP

mit a view of the premises by the jury? (3} What pro-
cedure should be used in requesting a view, and what meth-
ods should be used to safeguard the jury from oufside
influences while they are visiting the premises? (4) What
evidentiary effect docs the jury’s view have?

tatutes dealing with one or more aspects of jury view
have been enacted in many states. These may be applica-
ble either to jury trials in general 7 or 10 cminent domain
proceedings in particular.’®®

RIGHT TO JURY VIEW
Establishment of Right

A jury view of the premises taken or damaged in an cmi-
nent domain proceeding is discretionary with the trial court
under the common law irrespective of any statutes con-
ferring that express power.’s In those jurisdictions {such
as Georgia) following the common law rule, the trial judge
may permit the jury to view the premises, with or without
the parties’ consent, whenever in his discretion such a view
would aid the jury to better understanding of the
evidence 2

Even though the judicial power 10 order a jury view
exists independent of any stafutory provision,* many of

1 See, e.g., ARK. STAT. AnN. § 27-1731 (Repl. 19621; CavL. Cope Civ. P
& 610 (West 1955]; Minn, STaT. ANN. § 546.12 (1947); N.D. CeNT Cont
§ 28-14-15 (1960]1; R.L GEx. Laws AnN. § 9-16-1 (1956); UTtan R.
Crv. P. 470(3); Wasd, REv. CobE AKN, §4.44.270 (1962} Wis, STaT.
§ 27020 (1965); WYO. STAT. ANK. & 1-125 {1957), in the Appendix of
this report.

16 Spe, €.f, AL, EYIDENCE CopE § 513(b) (West 1966)0 CoLa. REv.
StaT. ANW. § S0-1-10(1) (1961); TicL. CapE ANK. tit, 10, § G108(d}
(1953); FLa. STaT. § 73.071(5) (1967); il REV. STAT. ch. 47, § 9 (1965)
(Eminent Domain Acl); IL. REY. 5747, ch. 24, §9-2-29 (1965) (Local
Improvement Act); nMp. R. P., R, U18; Mass. AwN. Laws ch. 79, § 12
{Supp. 1965); 5.D. CobE § 28.13A09 (Supp. 1960); Va. CODE ANN. § 25—
4621 [Repl. 1964) {peneral condemnation]: Wa. CODE ANM. § 33-64
{Supp. 19663 (highway condemnation). 1o the Appendix of this report.

10 5re State Highway Dep’t v. Andrus, 212 Ga. 737. 95 S.E.2d 784,
7%1-82 (1956) (dictum); Barber v. Siate Highway Comm'n, B0 Wyn. 340,
352, 3+ P.2a 723, 726 {1959) (dictum). Sece also 5 NickoLs, Law oF
EMIKENT Domaln § 18.3(2) (rev. 3d ed. 1562) {hereinafter cited as
MicuoLs]; 4 WiGMoRE, EVIDERCE § 1163 (34 ed. 1940} {herewnafiet cited
a5 WIGHMOBE].

2 5iaie Highway Dep’t v. Andrus, 212 Ga. 737, 1737-38, 95 §.E2d 781,
7R1-82 (1956) (dictum). See State Highway Dept v. Sinclair Refining
Co., 103 Ga. App. 18, 12, 118 S E.2d 293, 296 (1961) (dictum}.

-
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trial court.? Ordinarily the discretion exercised by the
trial court in permitting or refusing to permit a jury view
is not disturbed on appeat unless the record clearly shows
an abuse under the particular circumstances of the case.™$

In exercising its discretion to grant or refuse to grant a
view, the particular circumstances in each case bccome
important Lo the trial court, Consequently, a look at some
of thosc circumstances may be helpful. Construction work
had been in progress at the time of trial in a California
case 227 where the refusal of the trial court to prant a
request for a jury view was ppheld s According to the
appellate court, the construction had caused such a vast
difference in the property’s appearance beltwecn the valua-
tion and trial dates that a jury view, if granted, might have
been improper and prejudicial to the tandowner.?*® In an
Arkansas case # the trial judge’s discretion to refuse a
jury view of the premises in guestion was upheld despite
the {act that it was scemingly based on a negative response
of the jury when queried as to whether they wanted to vicw
the property.®* In affirming the lower court, the appellate
court acknowledged that, under the statute, ™ the power (o
allow a jury view rests in the judgment and discretion of
the court and not in the jury.?® However, the appellate
court stressed that a view is not a matter of right, but rests
in the sound discretion of the trial judge as 1o whether it
is proper (o enable the jury to obtain a clearer undersiand-
ing of the issucs or make correct application of the evi-
dences™  An additional factor for uphokiing the trial
court's discretion to refuse a jury view in those two cases
was (hat maps, plats, photographs, and other descriptive
items portraying the conditions af the propertics at the time
of valuation had been introduced in evidence and deemed
sufficient by the (rial court.*®

In the cases where the trial court’s discretion to permit
jury views was upheld, the particular circumstances of the
cascs were important. Even though some changes had beca

=s Id., Coumy of Los Angeles v. Pan American Bey, Corp., 146 Cal
App. 2d 15, 20, 303 P.2d €1, 65 {1986); People ex rel. Dep't of T'nblic
Works v, Logan, 198 Cal. App. 2d 581, 590, 17 Cal. Rpor. 674, 67% (1961);
Barher v. State Highway Comm’n, B0 Wyo. 340, 352-53, 342 P.2d 723,
726 (1959). See Ajootian v. Ditector of Puhlic Works, %0 R.L a6, 101,
155 A.2d 244, 246 {(193%) (dictum). See also 5 NHALS, supra note §99,
& 18.3(3),

ox Peaple ex rel. BDep’t of Public Works v, Logan, 198 Cal. App. 2d
581, 590, 17 Cal. Rplr. 674, 679 {19611, See 5 MicHOMS, supra nole 199,
g 18.3(3).

=7 people ex rel. Dep't of Public Works v, Lopan 198 Cal. App. 2d
581, 590, 17 Cal. Rpir. 674, 679 (1961). The condemnor conlended 1hat
{he Senial of its motion for a jury view constiluted an abuse of discretion;
hence Bt was an €reor.

> jd. The sppcllate court emphasized the rute that a jury view is
within 1he sound discretion of the trial court and that the decision made
by the teial judpe will not be teversed naless the record clearly shaws an
abuse of that discretion.

=0 I4. An indication was made that, had the trial court granied a jury
view, its discrelion would not have been upheld.

w0 Agkansas Stale Highway Comm'n v. Carder, 228 Ark. &, 11, 305
§7W.ad 330, 332 (1957). The condemnor contended that Lhe trial court
shused its discretion in refusing a request for a jury view of the lands
in question.,

=1 §4, at 11-12, 305 SW.2d a1 332. The trial judge called for a show
of hands on the part of the jury members o determine whelher or not
they felt a view of the premises was necessary. Getting a negative re-
sponse, the trial judge exercised his discretion and refused she condem-
por’s request For a jury view.

22 ARK. STAT. ANr. § 27 1731 {Repl. 1962).

23 Arkansas Stale Highway Comm'n v. Carder, 228 Ark B i2, 205
S.W.2d 130, 332-33. On appeat the condemnor claimed that the irial
judge failed to comply with the statute by allowing the jurors 1o deger-
mine whether they should view the lands.

21 .

16 14 : People ex rel. Dep't of Public Works v. Logan, 198 Cal. App.
a¢d SB1, 590, 17 Cal, Rtpir. 674, 679 (1941},

J':'.’

made in the property’s condition between the date of valua-
tion and the date of trial, the trial court’s discretion to per-
mit a view was affirmed in a California case; 236 the reason
was that the changes made in the property benefitted, ra-
ther than harmed, the landowner.*® The trial court’s dis-
cretion to permit the jury to view only a portion of the
property in guestion was upheld in a Wyoming case,’™s
even though the appeliate court admitted that perhaps it
would have been fairer o have shown the jury the cntire
ranch.2® As the bases for its decision, the appellate court
emphasized: that there was not any evidence to indicate
the limited view was prejudicial to the landowner; in cmi-
nent domain proceedings,®'® the trial court is permitted a
wide discretion in granting views of the premises; and the
jurors were expressly instructed that the view was not (o be
considercd as evidence, hut was only for the purposc of
permiiting a better understanding of the evidence Simi-
larly, a view was held to have been permissible in a Wis-
consin case because the purpose of such a view was only
to cnable the jurors to better understand the evidence pre-
sented at the trial 22

In only one case was the trial judge held to have abused
his discretion under the statute 2% in granting the con-
demnor’s request for a jury view Stating that it is well
seitted in Rhode sland that the object of a view is to aid
the jury to understand more clearly the cvidence presented
at the trist, the supreme court pointed oui there was noth-
ing peculiar about the property here that would have tended
1o indicate that a view might be required 1o enable e iy
to fufly understand and evaluate the testimony elicited at
the trial.2** Therefore, the customary purpose for which a
view is ordinarily allowed was not shown by the condemnor
10 have existed in this casc.®® The cflect of the VEEW WS
to allow the jury to see the property at a substantial interval
of time after it had been condemned by the state and at a
time when conditions of the premises were materially dif-
ferent from those cxisting at the time of condemnation.®**
A new trial therefore was ordered.

=6 Connty of Los Angeles v. Pan American Dev. Cerp., 145 Cal. App.
24 15. 20, 303 P.2d 61, 6465 {1956, Here the Jandowrer cealended that
the 1rial court erred in permiltiog the jury 1o view Lhe premises, on ke
ground that 1he properly wis not in the same condition as at the ume
of the first trial.

=7 Jd, The question as to whether the jury shoutd be permitted lo view
the premises is a matier largely within the trial judge's discretion.

293 Rarber v. State Highway Comm'n, BO Wyo. 340, 353, 242 P.d T3,
726 (1959%. Here the landowner claimed the trial courl erred in granting
the condemnor's motion to have the jury view onty a part of the prop-
erty in gquestion, 80 Wyo. at 3572, 342 P.2d ar 726,

28 [ 4, 1 152-53, 342 P24 at T26.

240 [, at 333, 2142 P.2d al 76

2 7, at 352, 343 P.2d at 726,

2 Townsend v. State, 257 Wis. 329, 334, 43 N.W.2d 458, 460 (§950).

MR GEN. Laws AR, § 9-16-1 (1956). Jury views are discretionary
wilh the trial court after cne has been requested by either parly.

24 Ajootian v. Director of Public Warks, 90 FLI. 96, 103, 155 A.2d 244,
17 (1959),

s 14 at 101, 103, 155 A.2d at 246-47. Here the property taken con-
sisted of an ordinary 2Vi-siory puilding that did not have an intricate
description.

e 4. Here the trial judge shoutd have required sufficient information
10 be presented wilh regard to the merils of the view so that he cocld
have inlelligently exercised his discretion in deciding whether the vipw
was reasonably necessary for the better understanding of the evidence for
e cxpudition of the trial and for protecting ibe rights of all interested
parties. The burden of satisfying the trial judpe that 1he taking of the
view at such time is reasonably necessary nnder all the circumslances is
upon the requestiog parly, which was the condemnor in this case, and
he failed 1o do so. 90 R.L. al 101-02, 155 A.2d at 24647

uT 14, at 102, 155 A.2d at 247,
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Rhode Jsland's statute simply provides that the court shall
regulate the view,28?

Reference is made in only a few states to the trial judge
accompanying the jury on a view,2™® In Rhode [sland the
trial judge may accompany the jury at his own discre-
tion; * in Maryland % and Virginia 2 it is mandatory
that he accompany the commissioners or jurors if a motion
to that effect is made by either party to the action. A recent
Georgia highway condemnation case held the presence of
the trial judge at the view was not necessary,?”

An issuc with respect to the conduct of a view was raised
in a few of the recent highway condemnation cases; 275 it
invoived the propriety of permitting the parties or their
representatives, witnesses, and other persons to accompany
the jury on the visit to the premises for the purpose of
answering questions cencerning the location of property
lines and showing the jurors vital points that had been
developed by the evidence. In a Georgia case the con-
demnor’s failure to object to the trial court’s ruling pre-
scribing the conditions for the jury view was held to have
constituted a waiver of its right to have a represcntative or
counsel present at the view.2"¢ Because the condemnor was
not prejudiced, the trial court's ruling in an Alabama case
to the effect that the landowner was entitled to accompany
the jury on its inspection of the property was held not to
be reversible under the particvlar circumstances, even if it
was error.”"? Nothing in the record showed that the land-
owner actually accompanied the jury, and, if he did, no
wrongful conduct on his part was shown.?®® Conceding
that the authorization of the condemnor’s engincer, who
had testified on behalf of the city, to accompany the jury
for the purposes of answering the jurors’ questions con-
cerning the property lines could be erroneous, the Alabama
case again held the error was not reversible under the cir-
cumstances.*™® In this case the record was silent as to any
misconduct caused by the engineer’s presence that could
have been prejudicial to the Jandowner, and the jury was
instructed 1o the effect that testimony could not be taken
during the vicw.25¢

22 R.I. GER. Laws AwN. § 9-16-1 (1956), . . . in all such cases the
court shall regulate the proceedings at the view .. . ."

Tt See, g, Mu. B, P, R, UIE, § d; R.I. GEw. Laws ANN. § 9-16-1
(1956); Va. Cong AnN, § 33-64 (Supp. 1966), See alse Mimn. Stat.
ANN. § 546,12 (1947).

1 R} GEN Laws AnxN, § 9-16-1 (1956).

2 Mp. R. P, R, Ulf, §d.

3 Ya, CobE ANN, § 33-64 (Supp. 1966).

- ¥t Srate Highway Dep't v. Peavy. 77 Ga. App. 308, 313, 43 5.5.2d 478,
482 (1948).

=5 State v. Johnson, 268 Ala, 11, 104 So. 2d 915 (1958); Wallace .
Phenix City, 268 Ala, 413, 108 So. 2d 173 (1958); State Highway Dep’t
v, Peavy, 77 Ga. App. 308, 48 S.E.2d 478 (1943).

214 State Highway Dep't v. Peavy, 77 Ga. App. 308, 113-14, 48 S.E.2d
478, 482 (1948). A dislinction is made with criminal actions, where the
defendant is entitled o be present at every stage of the trial. Here the
trial court rulcs thai no one interested in the litigation could accompany
tha jury on ithe view.

H7 State v. Johnson, 268 Ala, 11, 12, 104 So. 2d 91%, 916-17. (1958},
The supremte court woutd not concede that the ruling of the irial court
1© permit the landowner Lo accompany the jury was ever crroneous, but
because of the particnlar ciccumsiances of the case did not decide that
fssue,

23 {d. The appellant has the burden not only to show error, bul to
show probable injury, which could not be done in this case.

0 Wallace v. Phenix City, 268 Alzx. 413, 415, 108 So. 2d 173, 175 {1958).
Basically the appellant landowner failed in his burden 1o show not only
an error, but probable injury. A reversible error, according to the court,
would not even have been commitied had the landowner properly ob-
jected (o the trial court's ruling.

50 1,

EFFECT OF JURY VIEW

Decisions relating to the evidentiary effect of jury views
superfictally appear to represent the point of greatest dis-
agreement among the various states, insofar as the law
relating to jury view in condemnation proceedings is con-
cerned. Thus, some courts will say that the jury’s view of
the property constitutes evidence; other courts will say that
the view is not evidence but, rather, is a device 10 enable
the jury te better understand the evidence presented at the
trial. The apparent differences tend to disappear, however,
if one takes the position that the crucial test of the evi-
dentiary effect of a jury view is whether it will support a
verdict that is outside the range of the valuation testimony
given at the trial. Using this criterion, the states can be
divided into two classes: (1) those where the courts hold
that a view constitutes independent evidence that will sup-
port a verdict outside the range of the valuation testimony
given at the trial, and (2) those where the courts hold that
a verdict must be within the ranpe of the valuation testi-
mony, whether the view is denominated as independent
evidence or merely as testimony to enable the jury to better
understand the evidence.

Only one of the cases in the sample reviewed seems to
fall squarely within the first rule; f.e., that a jury view will
support a verdict that otherwise is outside the range of the
valuation testimony. In an Alabama case *' the valpation
commissioners had awarded $11,650; the landowner ap-
pealed to circuit court for a jury trial and was there
awarded $14,675. The condemnor appealed this verdict to
the supreme court, contending that the verdict was outside
the range of the evidence presented at the trial because the
valuation commissioners had testified as to the correctness
of their original award of $11,650, while the landowner
did not offer any witnesses on the issue of the valuation of
the property. The supreme court held that, because the
jury viewed the premises, it was not bound by the cvidence
of value testified to by the witnesses.

Several cases have specifically held that the view is not
to be considered as evidence but is for the purpose of pro-
viding the jury with a better understanding of the evidence
presented at the trial.**2 Jurors may use their knowledee
gained from a view of the premises to evaluate and weigh
the evidence presented at the trial, bet thev are not at
liberty to distegard such evidence.?®* Consequently, a
jury’s verdict must be within the range of testimony pre-
sented at the trial despite the view.*! Verdicts that are nol
supported by evidence regularly produced in the course of
the trial proceedings, but are based solely on the knowicdge

®1Slate v, Carter, 267 Ala, 347, 350, 141 So0. 2d 550, 553 (1958%).

2 Meyers v, City of Daylona Beach, 158 Fla. B59, 860, B62, 30 So. 2d
354, 35455 (1947); Slate Highway Dep't v. Andrus, 212 Ga, 737, 73%-39,
95 S.E.2d 781, 782-B1 {1955); Townsend v. State, 257 Wis. 329, 334, 43
N.W.2d 458, 460 (1%50); Barber v. Stare Highway Comm'n, 30 Wyo
340, 352-53, 32 P.2d T13, 726 ([959). See aise Artkansas State High-
way Comm’n v, Carder, 228 Ark. B, 12, 305 5.W.2d 330, 332-33 (1957}
(diclum};: 9.6 Acres of Land v. State €x rel. McConnell. 49 Del. 64, 65-67,
109 A.2d 396, 397-98 (1954} (dictum); Ajoctian v. Director of Public
Works, 90 R.I. 96, 101, 155 A.2d 244, H6 (1959} {dicium).

=1 Meyers v. City of Daytona Beach, 158 Fla. B5S9, 862, 30 So. 2d 354,
355 (1947); State Highway Dep't v. Andrus, 212 Ga, 737, 738-39, 95
S.E.2d 781, 782-B3 (1956].

= Meyers ¥, City of Daytona Beach, [58 Fla. B39, 862, 30 So.
354, 155 (1%47); Siate Highway Dep’t v, Andrus, 212 Ga. 737, 739, 9%
5.E.2d 781, 783 (1956).



gained from the view, will not be sustained by the appellate
courts, 235

Some courts have taken the position that the view con-
stitutes real or independent evidence to be considered by
the jury in arriving at its verdict.2*s However, the jury can-
not disregard the other evidence as to value and render a
verdict that is outside the range of testimony presented by
the witnesses at the trial?*” Verdicts that are based solely
on the jury view and contrary 1o all the other evidence will
not be sustained on appeal.**® Consequently, as stated by
the California court, a “. . . view . . . is merely corrobo-
rative of the quantitative oral testimony.” ®%  Similar rul-
ings have been made in North Dakota.®* The Minnesota
court has used language o the effect that a jury that has
viewed the premises is not bound by the testimony given
by valuation witnesses, but in none of the cases examined
was this rule applied 1o a situation where the verdict was
outside the range of testimony pgiven at the trial.z!

Few statutes deal with the gquestion of the evidentiary
effect of a jury view. Stalutes in California and Delaware
support the position that a jury view is not evidence itsclf
but is mercly for the purpose of providing the jury with a
better understanding of the evidence presented at the
trial.**?  Under the Pennsylvania statutes, the view is
evidentiary.?¥?

SUMMARY AND CONCLUSIONS

A great deal of discretion is vested in the trial court with
regard (o all aspects of jury view, and rarely will an ap-
pellate court hold that the trial court has abused its
discretion.

Statutery provisions are fairly common with respect to
the question of the right to jury view. A jury view is man-
datory under the statutes of at least one state and such
views are a matter of right in a few other jurisdictions at
the request of either party. Under most statutes, which in
effect are declaratory of the common law, the right to a
jury view rests in the sound discretion of the trial court.

Logically, the right to a jury view should be a matter of
judicial discretion after a request has been made by either

2 1d. See 9.6 Acres of Land v. Slale rx rel. McConnell, 49 Del. 64,
6567, 109 A2d 3195, 397-9% {1957} {dictum). The issue was whether a
verdict outside the raoge of testimony could be sustaincd when the jury
had viewed 1he properly, but the case was decided on other jssues.

#4 People v. Al (. Smith Co., 86 Cal. App. 2d 308, 310, 194 P.2d 750,
752 (I948); People ex rel. Dep’t of Public Works v, McCullough, 100
Cal. App. 2d 101, 105, 223 P.2d 37, 40 {[950}; County of San Diego v.
Bank of America Nat'l Trust & Saving Ass'n., 135 Cal App. 24 143, 49,
286 P.2d B8O, 88384 (1955); Bergeman v. State Roads Comm'n, 218 Md.
137, 142, 146 A.2d 48, 51 (1958): State, by Lord v. Shirk, 253 Minn, 291,
202-93, 91 N.W.2d 437, 438-39 (1958); State, by Lord v. Pearson, 260
Minn. 477, 486, 110 W.W.2d 206, 213 (1961); City of Bismarck v. Casey,
77 N.D. 295, 302, 43 N.W.2d 372, 177 (1950).

27 People ex sel. Dep’t of Public Works v. McCullongh, 160 Cal, App.
2d 101, 105, 223 P.2d 37, 40 (1950}; City of Chicago v. Caltendar, 396
I 271, 380, 71 M.E.2d 643, 648 {1947): Countty of Cook v, Holland,
3 T0. 2d 36, 48-49, 119 N.E2d 76D, 766-67 (1954); Bergeman v. State
Roads Comm'n, 218 Md. 137, 142, 146 A.2d 48, 51 (1958).

=6 i,

™ People ex rel. Dep't of Public Works v. McCullough, 100 Cal. App.
2d 104, 105, 223 P.2d 37, 40 (1950},

0 City of Bismarck v. Casey, 77 N.D. 295, 302, 43 N.W.2d 372, 177
(1930); Little v. Burleigh Counry, 82 N.W.2d 603, 607 (N.D. 1957).

1 State, by Lord v. Shirk. 253 Minn, 291. 292-94, 91 N.W.2d 437, 437-
3% (1958); State, by Lord v. Pearson, 260 Minn. 477, 479-81, 486-87,
492-93, 110 M. W.2d 206, 209-10, 213, 216-17 (1961).

#2 Cal. Evioruce Copt § B13(b) [West 1966); DEL. CoBE ANN. tit.
10, § 6108(d) (1953,

=3 PA, S5TAT. ANN. 4t 25, § 1-703{1} (Supp. 1967).
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party, rather than a mandatory requirement. If a view is
mandatory, one will have to be ordered regardless of its
probative value or prejudicial effect. A mandatory view
could ptace a hardship on one of the partics when the con-
ditions of the premises have changed between the dates of
valuation and trial, When views are discretionary, the trial
judge can take the changes in condition into account before
granting a vicw.

Most statutes dealing with jury view contain provisions
regulating some aspects of the manner of conducting a jury
view, Almost all of them specify that the jurors must be
conducted 1o the premiscs under the supervision of a par-
ticutar court officer and provide that the property must be
shown by some person appointed for that purpose by the
court. However, in only a fow instances do the statules
specily whether the trial judge or other persons shall ac-
company the jury on its view. Several statiies prohibit the
taking of testimony at the scene,

On the whale, the statutes dealing with the procedure on
jury view appear to incorporate adequate safeguards to
protect the jury from outside influences during the view,
However, they could be more specific in pointing out
whether representatives of both parties may accompany the
jury on the view and whether the trial judge should ac-
company the jury. Perhaps also there is need for clarifica-
tion as to the type of testimony that can be taken during
the visit. Probably the testimony should be limited to point-
ing out certain features of the property that might help the
jury to better understand the evidence introduccd at the
trial. For an example of a statute dealing with these
matters, see the Maryland provisions reproduced in the
Appendix.

The evideatial effect of a jury view differs from state to
state in that the courts of some states consider that the view
constitutes evidence, whereas courts of other siates con-
sider that the sofe purpose of the view is to enable the jury
to better understand the evidence presented at the trial.
Textbook writers appear to favor the position that the view
constitutes evidence that may be considered along with
other evidence presented at the trial, on the ground that the
jury is not likely to he able to comprehend the niceties of
a rule holding that a view is not evidence but is conducted
merely for the purpose of enabling a better understanding
of the, evidence.®* It may also be true that ircating a jury
view as independent evidence makes it somewhat easier for
a court to justily upholding a verdict that does not accept
the valuation figures of any particular witness but that
nevertheless falls within the high and low figures testified
to by the valuation witnesses. However, the crucial test is
whether the view, even though denominated independent
evidence, will support a' vendict that is outside the range of
testimony presented at the teial. Almost no court appears
to have been willing to go this far, although dicta in various
cases would lead one to think otherwise,

In the final analysis, the answer to the policy question of
what cvidentiary cffect to give a jury view turns on the

24§ ORGEL, VALUATION UNDER THE Law oF EMINENT DoMan § 129
{2d ed. 1953} [heceinaflter cited as OBGEL]; 5 NICHOLS, supre note 199, .
& 18.31(1}.




T

b kia

A

decision of how much freedom to accord members of the
jury in cxercising their own common sense in arriving at
a verdict, or how much to bind them by the opinions of
experts. The same kind of question must be answered in

determining whether sales prices should be admitted as
independent evidence of value or whether they should
merely be admitted in support of the opinions of value
testified 1o by the valuation experts,

CHAPTER FOUR

ADMISSIBILITY OF EVIDENCE OF SALES OF SIMILAR PROPERTY

To estimate the value of property for condemnation pur-
poses, appraisers generally usc one or more of three dif-
ferent approachcs—Market Data, Income, and Cost of
Reproduction. This is in turn reflected in the law of evi-
dence. Admissibility issucs relating to the Market Data
Approach are considered first. These include the problems
of admissibility of comparable sales, which are discussed in
this chapter. Other problems of admissibility under the
Market Data Approach relate to sales of the subject prop-
erty, offers to buy or sell, and valuations allegedly based
on market value but made for noncondemnaticn purposes.
These are discussed in Chapters Five, Six, and Seven, re-
spectively. Admissibility issues pertaining to the Income
Approach to valuation are discussed in Chapter Eight, fol-
lowed by a discussion of evidential issues pertaining to the
third approach in Chapter Nine. The remairing chapters
of this report take up some miscellanecus evidential issues
that have arisen in condemnation trials,

Evidence of sales of similar property is penerally the best
evidence of market value available in a given case. Recent
voluntary sales of the exact parcel being condemned (dis-
cussed in the next chaptery may be even better evidence
of its market value, but such sales may be nonexistent. {In
any event, the question of the bearing of such sale on the
market value of the property at the time of condemnation
usually is subject to dispute.) For these reasoms, one or
both parties, in an effort to support the amount that it
claims should be awarded the owner as just compensation,
will almost invariably offer to prove the selling prices of
similar properties in the neighborhood.®s In the sense that
the prices paid for neighboring lands may have some bear-
ing on the present value of the parcel being taken for public
use, nearly all courts, regardless of their admission policies,
have agreed that such prices are relevant.!™ Variations
appear to exist among the jurisdictions as to the purpose
for admission of comparable sales and the methods for
admitting such evidence at various stages of the trial 2ot
The first task in this chapter js, therefore, to set forth and

% See 1 ORGEL, supra note 294, § 137,

% 1 ORGEL, supra note 294, §§ 137, 141,

i See penerally 5 NICHOLS, supra note 199, §8 21.3(1)-(3);: | OnGEL,
supra noie 294, §% 137, 141-45,

discuss the rules of admissibility adopted by the various
states,

Mast problems arising in the sample cases with regard
to the admission of sales prices of similar properties did
not involve their admissibility per se, but instcad related to
collateral issucs, Despite the evidentiary rules applicable
to a particular state, certain pretiminary qualifications are
prerequisite to admitting comparable purchase prices in
evidence.?* The three limitations on the admission of such
evidence that most frequently cause problems concern:
(1) the degree of similarity between the property that was
the subject of the sale and the parcel that is being valued:;
(2) the proximity between the date of sale and the date of
valuation; and (3} the nature of the sale, as determined by
the circumstances it was made under.2'® Further complica-
tions are posed in the application of the adrnissibility rules,
because the sufficiency of the foundation laid for these
qualifying factors is likely to rest within the sound discre-
tion of the trial judge,® and an insufficient foundation,
such as lack of similarity between the properties, has been
held by some jurisdictions to go to the weight of the ex-
pert’s opinion and not to the admissibility of the compa-
rable sale,** depending on the purpose for the admission of
such evidence,

RULES OF ADMISSIBILITY

The admissibility rules relating to sales prices of compa-
rable parcels of land are set forth in terms of admission
objectives—that is, whether the prices are to be admitted
as substantive evidence of value or in support of expert
opinions—and the methods by which they are admitted,
such as on direct examination or through cross-examination,
In distinguishing the reasons for admitting comparable
sales on direct testimony a federal court stated: “. . . evi-
dence of the price for which similar property has been sold

25§ NICHOLS, supra note 199, § 21.31; 1 ORGEL, supra note 294, §-137.

2% | ORGEL, supra note 294, § 137,

200 5 NIcuwLs, supra note 199, § 21.3(1); 1 ORGEL, supra note 294, § 137,

0L Sea, e.p., Connty of Cook v. Colonial Ojl Corp.. 15 IIl. 2d 67, 74,
153 N.E.2d 844, 84R (1958)}; Bergeman v, Stalc Roads Comm’n, 218 Md.
137, 145, 146 A.2d 48, 53 (1948); Winepol v. State Roads Comm’n, 220
Md. 227, 231, 151 A.2d 7213, 726 (1959); Tavlor v. State Roads Comm'n,
2 Md. 92, 94-95, 167 A2d 127, 128 (1961): Sear v. Kenosha County,
22 Wis. 2d 92, 100, 125 N.W.2d 375, 381 (1963).



in the vicinity may be admissible upon two separate theories
and for two distinct purposes. First, such evidence may be
admissible as substantive proof of the value of the con-
demned property, or seccondly it may be admissible not as
direct evidence of the value of the property under con-
sideration, but in support of, and as background for, the
opinion testified to by an cxpert as to the value of the
properly taken.” 2 Seldom, however, was that distinction
made in the sample cases, nor, for that matter, was it
deemed important by many. For example, the appellate
court in a Maryland case did not consider it vital to (he
question of admissibility that the available records “. . .
do not make it clear as to whether this sale was being
offered as primary evidence of the value of the property
taken, or to support the witness' festify as to such value,
or both, , . »3m

Under the majority view, also known as the “Massachu-
sclts tule,” the price paid at the voluntary sales of fand
similar to that taken at or about the time of the taking is
admissible on dircct examination as independent evidence
of the market value of the parcel taken,"™ In most of the
sample cases wlhere other prices were offered on direct
examination for what appeared to be substantive proof of
the value of the condemned property, the courts either
held in accordance with the general rule % or embraced
it by indicating through dicta that the evidence woultd have
been admitied had the sale met the factors qualifying it as
a comparable* Pennsvlvania, under the puidance of a
recently cnacled statutory provision, follows the majority
view.**" Once it has been conceded that safes are admis.
sible under that view, the evidence is admissible for all
purposes and at all stages of the trial 3=

Courts in a few states where the sample cases arose were
a short time ago adhering to the minority view and exclud-

2 United States v. Joheason, 285 F.2d 35, 40 (9th Cir. 1260). See also
United States v, Cerlain Interests in Property, 186 F. Supp. 167, 16870
(N.D. Cal. 1960); Bear v. Kenosha County, 22 Wis, 2d 92, 99-100, 125
NW.2d 375, 380-81 (1963); Hurkman v. Slale. 24 Wis. 2d 634, 64043,
130 N.W.2d 244, 24745 (1964); 5 MNICHOLS, supre note 199, § 21.3(2).

%3 Hance v. State Roads Comm'n, 221 Md. 164, 173, 156 A.2d 644,
649 (19593,

204 5 NICHOLS, supra note 199, § 21.3(13; 1 QRGEL, tupra note 294, § 137

3 County of Cook v. Colenial Ot Corp.. 15 Hi 2d 67, 13-, 153
N.E.2d B44, 848 (1958); State v. Lincoln Memory Gardens, Inc., 242
Ind. 206, 2t3, 216, 219-20, 177 N.E.2d G55, 658, 660-561 (1961); Redfield
¥. lowa State Hwy Coman'n, 251 JTowa 332, 3BT, 0% NW A 413, 416-
19 (1959); Harmsen v. [owa Statc Highway Comm'n, 251 lowa 1351, 1356—
57, 105 N.W.2d 660, 663-64 (1960); Lustine v. Siae Roads Comm’n,
217 Md, 274, 280-B1, 142 A.24d 566, 569 (1958); ir re Application of the
City of Lincoln, 161 Neb. 680, 685-86, 74 N.W.2d 470, 473 (1956},

e Siale v. Bovd, 271 Ala, 584, 386--87, 126 So. 2d 225, 227-28 (19605 ;
Popwell v. Shelby County, 272 Ala. 287, 292-93, 130 So. 2d 170, 17415
{1960); State v. McDonald, 88 Ariz. 1. 8, t0-11, 352 P.2d 343, 347-50
(1960); Cily of Tampa v. Texas Co., 107 So. 2d 206, 127 {Fla. App.
1958); Aycock v, Fulton County, 95 Ga. App. 541, 543, 98 §S.E.2d 133,
134-35 (1957); Fulton County v, Cox, 99 Ga. App. 743, T44-46, 109
SE2d B49, E51-51 (1959); Redficld v. Iowa State Highway Comm'n,
252 lowa 1256, 1241-65, 110 N, W.2d 397, 40D-03 (1961); Wincpol v.
Stale Roads Comm'n, 220 Md. 3227, 231, 151 A.2d 723, 715-26 {1959y ;
Congregation of the Mission of St. Vincent de Paul v. Commonwealth,
336 Mass. 357, 35860, 145 N.E.2d 681, 682-83 {1957)1; HBrush il De-
velopment, Inc. v. Commonwealtk, 338 Mass. 359, 366-67, 155 N.E.2d 17,
175 {1959); Barnes v. State Highway Comm'n, 250 N.C. 378, 194, 19
S.E.2d 219, 231 (1959}; May, Siale Highway Comm’r v. Dewey, 201 ¥a,
621, 634, 112 5 E.2d 838, B48 {1960).

WTPA, STAT. ANN, it 26, § 1-T05(2) (i) (Supp. 1967), in the Ap-
pendix of this 1epor, See Berkeley v. City of Jeannetie, 373 I'a. 376, 96
A2d 118 (1953), which held that cvidence of sales of similar properiy
is not admissible on direct examination and §s not evidence of market
value; however, such evidence is admissible on cross-examination for the
purpose of tesling his good faith and credibility, if the witness relied on
the sale for his evidence,

8 1 OBRGEL § 177,
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ing sales prices of comparable property offcred on direct
examination as independent evidence to prove the value of
the parcel being taken.™™ On the other hand, nothing in
these cases prohibited similar sales prices from constituting
the source of witnesses” knowledge as to the value of the
property in guestion.*'" However, under California's strict
pre-1937 rule such witnesses could not, even to show the
reasons for their expert opinions, testify on dircct examina-
tion regarding the details and prices of the particular sales
and transactions on which they based their testimony. "1
The basic reason given by the courts for excluding evidence
of the price paid for similar property from being offered on
the examination is, in chief, that such testimony would per-
mit an excursion into collateral matters that would result
in a confusion of issues and loss of time."® Some of the
collateral issues that these courts seek to shut off are, ac-

cording do Orgel: . . . (1) the issue of similarity be-

tween the land involved in the sale sought to be adduced
and the Jand in controversy; (2) the question whether the
sale was sufficicntly near to the date of valuation; and
(3) whether the sale conformis to the substantive require-
ments of the market value standard, whether for example,
it is a forced sale, or a “wash” sale ar a family trans-
action.” ¥ The exclusion . . . is based an a doctrine
of auxiliary probative policy rather than on the belief that
evidence of sales is irrelevant in determining market
value.” ¥+ Or, to put it another way, the minority view
is a rule of administrative expediency based on a technical
notion of what constitutes proper trial procedure.5is

‘The minority view has never taken the position of com-
pletely excluding evidence of sales of similar property from
the trial**¥ In the states where sample cases arose, courts
holding similar sales prices 1o be inadmissible on direct
examination (either as independent evidence of value or in
support of cxpert opinions) usually have indicated that the

3 See City of Los Angeles v, Cole, 28 Cal. 24 509, 170 .2d 928 (1948} ;
Heimann v, City of Los Angeles, 30 Cal. 2d 746, L85 P.2d 557 (1947} ;
People v. I.a Macchin, 41 Cal. 2d 728, 264 P.2d 15 (1953); Lehman v.
Towa State Highway Comm’n 251 lowa 77, 99 N.W 2d 404 (1%59%; Rushart
v, Dept of Roads & Trrigation, 142 MNeb., 301, § N.W.2d 884 {1942);
Swanson v. Bd. of Equalization of Filmore Connty, 142 Nch. 506, 6
N.W.2d 777 (1942}, See alio 5 Miclios, fepra nole 199, § 21.3(1);
1 ORGEL, supra note 184, §§ 137, 141,

M0 City of Los Angeles v. Cole, 28 Cal 2d 509, 518, 170 P.2d 928,
933 (1946); People v. La Macchia, 41 Cal. 24 718, 748, 264 P.2d 15, 22
(1953); Lehman v, lowa State Righway Comm'n, 251 lowa 77, 86, 99
N.W.2d 404, 409 (1959),

M People v. La Macchiz, 41 Cal. 2d 738, 744-48, 264 I'.2d 15, 10-23
(1%53) {dicium). .

2 City of Los Angeles v, Cole, 28 Cal, 2d 509, §22, 170 P.2d 918, 936
{19461 (dissent). See People v. La Macchia, 41 Cal. 2d T38, T46-47, 264
P.2d 15, 21 (1953); 1 ORGEL, supra note 294, §137.

8131 ORGEL, supra note 294, § 137, Sre City of Los Angeles v. Cole,
28 Cab. 2d 509, 522, 170 P.2d 928, 936 {1946) [dissent). Similarly,
Michals srates:

It is argued in opposition to such evidence thal it introduces a
multitude of collateral issues. As no two pieces of land are ever
exactly alike, the jury, instcad of devoting ils atlenlion to the
land in conlroversy, must compare it with the land price of which
is in evidence. Tt must decide whelther the lands were Teally
similar, whether to believe the teslimony offered in regard to its
price, whether the price was affected by the necessitics of the
parties, and whether valoes have chanped in the neiphborhood
since the sale was made. There is a danger of diverting the minds
of the jury from the real jssue by therr consideration of thrse
collateral points, of the waste of unnscessary time by the intro-
duction of them in court, and a possibility of the jury being misled
by testimeny of the sale of land the rescmblance of which to the
land in isswe is more specious than real [§ WichoLs, shpra nete
159, § 21.3(1)1.

31 ORGEL, supra note 294, § 137,

415 jd.

e 1 OXGEL, supra note 294, §§ 137, 141; § Michors, supra nole 199,
$ 20.3¢2).
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prices paid for comparable properties are admissible on the
cross-examination of an expert witness who has testified
on direct examination as to value of the parcel in question
—for the sole purpose of testing his knowledpe of the
market valuc of the land in the vicinity and the weight to
be accorded his opinion as to such value.”® Such evidence
must, however, be strictly confined to the purpose it is
admitted for and cannot be used as affirmative evidence of
value.”” For example, in an lowa case, even though it was
conceded that the testimony was elicited to test the wit-
ness’ knowledge and their competence to testify as ex-
perts, the introduction on cross-examination of the sales
prices of other properties in the vicinity was held in-
. admissible because the jury was not informed as te the
limited purpose for which the evidence was received and
might be considered.*?
- Positions regarding the admissibility of comparable sales
on the examination in chief were changed in California 3¢
and Iowa **' during the period of this study; MNebraska 32
did so in 1943, California's Supreme Court in County of
Los Angeles v. Faus 3% overruled all previous cases that
followed the minority view and said that henceforth, in
condemnation proceedings, evidence of the prices paid for
similar property in the vicinity, including the price paid
by the condemnor, are to be admissible on both direct
examination and cross-examination of a witness presenting
testimony on the issue of the value of the condemnec's
property. ** The purpose for admission of sales prices on
direct examination pursuant to the Faus case was confus-
ing, but legislation has since clarified it. Under Calilornia
law the value of property may be shown only by the
opinions of certain witnesses.**®  An additional statute
provides specifically that such evidence is not admitted on
direct examination as substantive proof of market value,
but only in support of the witness’ opinion of that value s
On the other hand, when lowa **" and MNebraska 928
abandoned their old rule, they adopted the majority view.
An Iowa trial court was held to have committed prejudicial
error in excluding evidence, in the form of certified copies
of deeds and a contract,*" of the sales prices of comparable

¥ City of Los Angeles v, Cole. 28 Cal. 2d 509, 518, 170 P.2d 928, 933
(1946); People v, La Macchia, 41 Cal. 2d 738, 748, 264 P2d (5, 22
(1953); Watkins v, Wabash Railroad Co., 137 lown 441, 113 N.W. 924
(1907); Maxweil v. lowa Statc Highway Comm’'n, 223 Towa [59, 165, 271
MN.W. 8831, BB6 (I937); Lehman v. lowa State Highway Comm'n. 251
Towa 77, B5-86, 9% N.W.2d 404, 408-09 (1959); Rushart v. Dep’t of
Roads and lrrigation, 142 MNeb. 301, 306-07, 5 N.\W.2d 8§34, BE6 {1941);
Swanson v. Bd. of Equalization of Filmore Counly, 142 Meb. 506, 515
16, 6 N.W.2d 777, 782 (1942). See 5 Nichois § 21.3(2); OrceL §§ 141,
145.

&S MICHOLS § 21.3(2); Lehman v, Towa Stale Highway Comm'n, 251
Towa 77, 85-88, 99 N.W.2d 404, 408-10 (1959},

=0 Lehman v, fowa State Mighway Comm’n, 251 Jowa 77, B5-88, 99
MN.W.2d 40810 {19591,

3% County of Los Angeles v. Faus, 48 Cal. 2d 672, 312 P.2d 680 (1957).

1 Redfield v. lowa State Highway Comm'n, 251 lowa 332, 99 N.W.2d
413 (1959).

= Langdon v. Loup River Public Power Diisi, 142 Neb. 850, B N.W.2d
201 (1941). See in re Application of the City of Lincoln, 161 Neb. 630,
T4 N.W.2d 470 (1956),

2348 Cal. 2d 672, 312 P.2d 680 (1957).

a4 Id at 676-80, 312 P.2d at 68285,

6 CaAL. EVIBENCE COpe § B13 (West 1966), in the Appendix of this
report, .

#20Ca1. EvipeNceE CooE § B15 (West 1966), in the Appendix of this
Teport,

37 Redfield v. lowa State Highway Commission, 251 Iowa 332, 99
N.W.2d 413 (1959},

A Langdon v. Loup River Public Power Disifct, 142 Neb. 859, &
R.W.2d 201 (1943).

properties; this evidence was offered on cross-examinaticn
of oné of the condemnor’s expert valuation witnesses for
the purpose of testing his knowledge and credibility.?*
The same case held that evidence of sales of comparable
properiies is admissible as substantive proof of the value
of property under condemnation where it is shown that the
conditions are similar.**! In a recent Nebraska case, where
the sole admissibility issue regarding sales prices involved
the particular rule to be followed, the trial court's
adherence to the minority view was hekl to be erroneous®=
because of its refusal to permit the condemnor to lay a
foundation for the admission of evidence of sales of
similar property in the locality and to admit such evidence
on direct examination where a proper foundation had been
Iaid. Affirming the majority rule it bad adopted in Langdon
v. Loup River Public Power District,* the supreme cournt
said that cvidence of particular sales of other land is
admissible on direct examination as independent proof on
the question of value where a proper and sufficient founda-
tion has been laid to make such testimony indicative of
value* A proper foundation must indicate that the
prices paid represented the market or going value of the
property sold, that the sales were made at or about the
time of the taking by the condemnor, and that the land sold
was substantially similar in location and quality to the
subject properiy.*3s

DEGREE OF SIMILARITY

Certain requirements have to be observed before com-
parable sales are admitied in evidence. Onc such prereg-
uvisite to admission is that it must be demonstrated to the
satisfaction of the court that the properties involved in those
sales are sufficiently similar to the property in litigation to
be of use in reflecting the market value of the latter.®*® The

3% Relative to the admissibility of the cerlified copirs of the deeds and
a contract, lowa slalutes make instruments in writing ccncerning real
estale, where acknowledped or proved and certified as required, admissible
evidence, 2nd make an awthenticated copy of duly recorded Enstruments
competent cvidence where Lhe originaf was not wilhin contrel of the
party wishing to present it. lowa Cope §§ 622.36 -.37 (1966).

3% Redficld v. Iowa State Highway Comm'n, 251 lowa 332, 334, 137,
99 N.W.2d 413, 415-16 (1%59). *“'It has been the rule in this state that
teslimony of experts as (o the sale prices of other similar properties in
the vicinity may be received on cross-examination 1o test the knowledge
and compeiency of such experts, the weight and value of their opinions.”
However, according 10 the supreme court, the trial judpe showld instrucs
the jury that evidence of the prices paid for other praperties in the
vicinity offered 1o test the knowledpe and competency of wilnesses as 1o
valuation experls should not be considered as sobstantive proof of the
valee of the property in litigation. 231 Towa at 337, 99 N.W.2d at 416,

A at 334, 337-38, 340-42. 99 N.W.2d at 415, 417-49. The land-
owner contended the triul court erred in excluding testimony of his
witness on direct examination regarding the price paid in a sale he
used in forming his opinion of the value of the subject property.

¥21n re Application of the City of Lincoln, 161 Neb. &80, €86, 74
N.W.2d 470, 473 (1956)}. The trial court felt that similar saies could be
offered on cress-examinatien, but must be excleded on direct examina-
tion, 161 Neb. at 685, 74 N.W.2d at 473.

M3 142 Meb. §59, 8§65-67, & N.W.2d 201, 205-06 ({1943),

3 In re Application of the City of Lincoln, 161 Neb, 650, 685-86, 74
NW.2d 476G, 473 (1956).

D5 Id, at 655, T4 N.W.2d at 473,

30 See, ep., State v. Boyd, 271 Ala. 584, 586-87. 126 So. 2d 223,
227-28 {1960); Popweil v, Shelby Counly, 272 Alu. 287, 293, 130 So.
2d 170, 174-75 {1960); Aycock v, Fulton County, 95 Ga. App. 541, 543,
98 S.E.2d 133, 134 {1957): County of Cook v. Celonial Qil Corp., 15
1L 2d 67. 74, 153 N.E2d 844, 848 {1958); Redficld v. lowa Siale
Highway Comm’n, 251 lowa 312, 24042, 99 N.W324 413, 217-1%
(1959); State Roads Comm’n v. Wood. 207 Md, 359, 373, 114 A.2d 635,
638 (1955); State Roads Comm'n v. Smith, 224 MJ. 537, 549, 168 A2
705, Ttl (1961); Coengrezation of the Mission of St. Vincent de Paul v.
Commonwealth, 336 Mass. 357, 359-60, 145 N.E.2d 681, 682-83 (1957);
Berry v. State, 103 N.H. 141, 145, 167 A.2d 437, 440 (1961). Sce alsa
5 MicHOLS, supra note 199, § 21.31.



party offering evidence of purchase prices of other tracts of
land in the area has the burden of proving similarity be-
tween the patcel in question and the others.”® Because no
two parcels can be exactly alike, property similarly situated
need not conform in every detail to the land subject to
condemnation.® The generally accepted view relating
to similarity was stated by the 1llinois court when it said
that “similar” does not mean “identical” but means having
a resemblance, and propertics may be similar even though
each possesses various points of difference®® Thus, a
general or arbitrary rule cannot be laid down regarding
the degree of similarity that must exist t0 make such
evidence admissible; it varics with the circumstances of
each particular case.”*® Most courts fake the position that
comparability (that is, whether the propertics are suffi-
ciently simifar to have some bearing on the value under
consideration and to be of any aid to the jury) rests
largely within the sound discretion of the trial court, and
the discretion exercised by that court will not he disturbed
unless abused.® Dissimilaritics, particularly in those cases
where comparable sales prices are offered in support of
€xpert opinion, have been held to affect the weight of
testimony rather than its competency. 2

Even though the appellate courts appeared to 1ake a
liberal attitude on the admissibility of evidence of sales of
other properties, problems relating to the depree of simi-
larity between the alleged comparable and the subject
parcel were raised frequently in the sample cases.®* In an
Iliinois case evidence of the sales prices of twao neighboring

& Stale v. Boyd, 271 Ala. 584, 387, 126 So. 2d 225, 228 (I1960}.
Contrary to lhe condeminor’s contention, the erial ccurt in this case had
not erred in excluding eviderce of the sales price of certain other iracls
of fand in the area, because, according to Lthe supreme courl, the con-
demnor had Tailed 10 mneet its burden ol proving similarity of the parcels.

3 Forest Preserve Dist. v, Lehmann Estale, Inc., 388 1., 416, 428,
58 MLE.2d 338, 544 (1%44); Lustine v. State Roads Comm'a, 217 Md,
274, 281, 142 A.2d 566, 569 [1958); 5 Nichols, supra nole 199, § 21.31,

28 Forest Preserve Disteiet v. Lehmann Estate, Inc., 388 1il, 416, 428,
58 M.E.2d 338, 544 (1944); City of Chicago v. Vaccarro, 408 11 587,
€01, 97 N.E2d 766, 773 (1951); County of Cook v. Colonial Qil Corp.,
15 1l 2d 67, 74, 151 MN.Exd B44, E48 (1958). See also Redfield v.
Towa Sate Hiphway Comm’'n, 25t Jowa 332, 341, 99 N.W.2d 413, 418
(195%); 5 NicuoLs, supra note 199, § 21.3f.

A0 City of Chicage v. Vaccarro, 408 1U. 587, 600-D1, %7 N.E.24 766,
733 (1951); Berey v. State. 103 N.H. 141, 145, 167 A.2d 437, 440 (1961);
3 NECcHOLS, supre note 199, § 21.3¢.

1 Popweil v. Sheloy County, 27% Ala, 237, 293, 103 Se. 2d 170, 175
(1960); Aycock v. Fullon County, 95 Ga. App. 541, 543, 98 S.E.2d 133,
134 (1957): Forest Preserve Dist, v. Lehmann Estate, Inc., 288 L 416,
428-29, 58 N.E.2d 538, 544 (1944); City of Chicago v. Yaccarro, 408
HE 587, 601, 97 M.E.2d 166, 733 {1951); Counly of Cook v. Colonial Gil
Corp, 15 IU. 2d 67, 74, 153 N.E2d $44, B48 (1958); Redficld v. lowa
Siate Highway Comm'n, 351 lowa 332, 342, 99 N W2 413, 419 (195%);
Stale Roads Comm’n v. Wood, 207 Md. 269, 373-74, 114 A2d 636, 638
{1955); Lustine v. State Roads Comm™n, 217 Md. 174, 280, 142 A.2d 566,
569 (1958); Bergeman v, State Roads Comm’n. 218 Md. 137, 143, 146
A2d 48, 53 (1948); Winepol v. State Roads Comm'nm, 220 Md. 227,
231, 151 A2d 723, 126 (193%); State Roads Comm'n v. Smith, 224 Ma.
337, 548, 168 A2d 705, Tit (1%61}; Congregaiion of the Mission of St
Wincent de Paul v. Commonwealth, 336 Mass. 357, 159, 145 M.E.2d 681,
682 (1957); Berry v. Starte, 103 N_H. 141, 145, 167 A2d 437, 440 (1961);
5 MicHo1s, supra nole 199, § 21.31.

3 County of Ceok v. Colonial il Corp,, 15 1L 2d 67, 153 N.E.2d 844
(1958); Bergeman v. Siate Roads Comm'n, 2i% Md. 137, 146 A.2d 48
[(1948); Winepolt v, State Roads Comm'™n, 22) Md. 227, 151 A24 713
(1959); Taylor v. State Roads Comm'n, 234 Md. 92, 167 A2d 127
(1961); Bear v. Kenosha County, 22 Wis, 2d 92, 135 N.W.2d 375 (1963},

843 See, e.g., Slate v. Boyd, 271 Ala, 584, 126 So. 2d 225 (1960);
Shetby County, 272 Ala. 287, 130 So. 2d 170 (1960); Aycock v. Fullon
Counly, 95 Ga. App. 541, 98 S.E2d 133 {1957)}; County of Cook v,
Colonial Oil Corp., 15 T, 2d 47, 153 N.E.2d 844 (1958): Harmsen v. Iowa
Swate Highway Comm’n, 251 lowa 1351, 15 K.w.2d 660 (§960); Stale
Roads Comm'n v. Wood, 207 Md. 369, 114 A.2d 636 (1955): Lustine v.
Siate Roads Comm'zn, 217 Md. 274, 142 A.2d 566 (1958); Bergeman v.
State Roads Comm'n, 215 Md. 137, 146 A2d 48 (1948); Winepol v,
State Roads Comm'n, 220 Md. 227, 151 A.2d 723 (1959}; State Roads
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parcels was held to be competent because the supreme
court found that ample testimony stressing similarities
had been introduced (o provide a reasonable basis for
comparison between the properties sold and that being
condemncd.**! Dissimilarities between the properties, which
were disclosed to the jury during the cross-examination
of the witnesses and the jurors’ actual inspeclion of the
property, affected the weight and value of the testimony
and not s competency, according to the court.** By con-
trast the two properties in an Alabama case were not found
(o be sufficiently stmilar to permit introduction of the selling
price of the alleged comparable as evidence of the con-
demned property’s value,*% Both properties had heen used
for gambling purposes and were located about the same
distance from Birmingham; however, they were on different
highways and the allegedly comparable parcel was divided
into lots and was much larger in size, more valuably
improved, and better suited for farming purposes than
the subject property.*** The trial judge in a Georgia case
was held to have abused his discretion in admitting evi-
dcnce of sales of other houses in the area when those houses
were not in fact similar to the small homes being con-
demned, which were jn very poor condition.** A cautious
approach appears to have been taken in an lowa case where
the witnesses, who on direct examination had introduced
cvidence with regard to the amount a neighboring farm
had sold for, testified in general terms as to the similaritics
and dissimilarities in the type of farming operation that
existed between the subject property and the property
claimed to be comparable.™* Agreeing that the comparison
of the similarities and dissimilaritics of the two farms might
have been described morce fully, the supreme court held
that the appelfant condemnor was not prejudiced by the
receipt of such testimony relating to sales prices . . . par-
ticularly in view of the fact the case will go back for a
new trial,” #50

The liberal approach referred o previously is particularly
applicable to Maryland, where the court of appeals stated
in Lustine v, State Roads Commission,*™! and substantially
repeated in others,”®® that: “We are awarc that there Js
considerable latitude in the exercise of discretion by the
lower court in determining comparable sales. . . . It
should be borne in mind, however, that real estate parcels
have a degree of uniqueness which make comparability,

Comm'n, 224 Md. 92, 167 A2d 127 (1961); State Roads Comm'n .
Smith, 224 Md. 537, 168 A.2d 705 (1961); Conpregation of the Mission
of St. Vincent de Paul v. Commonweaith, 336 Mass, 357, 145 MN.E.2d
681 (1557); Brush Hill Dev, Inc,, v. Commonwealth, 338 Mass. 359,
155 N.E.Zd 170 (195%): Berry v. State, 103 N.H. 141, 167 A.2d 437
(1%61}; Smuda v. Milwackee County, 3 Wis. 2d 473, 89 N.W.2d 188
(1958},

3 County of Cook v. Colenial 0§l Corp.,, 15 HL. 2d 67, 73-74, 153
MN.E.2ld 844, 848 (1958).

a5 fd, at 74, 151 N.E.2d at B48.

0 Popwedt v, Shetby County, 272 Afa. 287, 292-93, 130 So. 2d 170,
I74-7% {1960). The trial court was held to have ecred in overruling the
landowner's objections 1o certain evidence reliating to comparable sales.

7 Jd, ag 193, 130 So. 2d at 175,

313 Aycock v. Fulton County, 95 Ga. App. 541, 543, 98 S.E.2d 133,
134-35 (1957).

#9 Harmsen v, Towa State Highway Comm'n, 251 Iowa 1351, 1356-59,
105 N.W.2d 660, 663-64 (1960},

40 1d, at 1357, 105 N.W.2d at 664,

%1217 Md. 274, 142 A2d 366 (1958).

%¥ Bergeman v, State Roads Comm'n, 218 Md. 137, 146 A2d 48
(1948); Winepol v. State Roads Comm’n, 220 Md. 227, 151 A.2d 723
(1959); Taylor v. State Roads Comm'n, 224 Md. 92, 167 A2d 127
{1961).
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one with the other, in a strict scnse, practically impossible,
We think it the better policy, where there are any reason-
able clements of comparability, to admit testimony as to
the sales, and leave the weight of comparison for the con-
sideration of the jury, along with such distinguishing fea-
tures as may be brought out on cross-examination or
otherwise.” 333

A few cxamples follow of how Maryland's very liberal
attitude has becn interpreted by their courts in light of the
fact situations cxpressed in the cases:

The Lustine case involved the taking of a 10.30-acre
tract of land from a 53.36-acre parcel that did not have
frontage on a public road and that the owner had leased
under an arrangement whereby the lessee was {o remove
sand and gravel deposits and then grade the property so
that it would be suilable for subdivision purposes.”™  Anp
unsuccessful attempt was made at the lower court level by
onc of the landowner’s expert witnesses to establish as
comparable properties: one 42-acre parcel located zbout
one-half mile from the subject property and formerly used
as a gravel pit but developed for subdivision purposes after
the material’s removal and before it was sold; and an
adjacent 17-acre tract of “raw land” served by a dead-end
road and also developed as & subdivision prier to its sale.
The court of appeals on review concluded that the trial
court’s exclusion of testimony regarding the sales prices of
those properties on the ground that they were not com-
parable was, as contended by the landowner, unduly
restrictive and so in error.3

Prior to ihe Lusiine case, the Maryland court had con-
sidered whether platted Jand could be considered com-
parable to unplatted land that concededly was suitable for
plaiting. ¢ The condemnor in the Wood case contended
that the trial court erred in permitting the landowner's
witnesses to iMroduce evidence of the sales prices of two
subdivision lots from nearby tracts of land at 2 time when
the subject property had not yet been platted. As grounds
for its claim of errer, the condemnor asserted that auhori-
ties have gencrally held that sales of platted lots cannot be
ust:d as evidence to determine the value of unplatted lots,
even though both parcels are located in the same vicinity.*s7
The court of appeals believed this assertion was stating the
rule too narrowly, It is universally recognized, said the
court, that comparisons with sales of similar lands may be
made, and that the adaptability of condemned land to
development purposes may be considered, Continuing,
the court said that the vice in comparing subdivided land
lies in the fact that the comparison is between wholesale
and retail price, for the price of platied lots includes the
expense of subdividing and promotional and sales costs of
moving the individual lots.**s The court indicated that this

s Lustine v, Slate Reads Comm’n, 217 Md. 274, 280-81, 142 A.2d
566, 569 (195B). Ser alro Taylor v. State Roads Comny'n, 224 Md, 92,
94-95, 167 A.2d 127, 128 (1961).

** Lustine v. State Roads Comun'n, ZI7 Md. 274, 217, 142 A2d 566,
557 (1958),

35 Id. at 280, 142 A.2d at 569,

3 State Roads Comm'n v. Wood, 207 Md. 164, 114 A.2d 636 (1955).

TR at 373, 114 A2d at 62B. The condemnor did concede 1hat in
determining the fair market value of the land, consideration may be
given to any utility the land is adapted 10 and is immediately available
for, that evidence of sales of compirable land is admissible in con-
demnation actions, and that a wide discretion resls in the trial court
as to what is properly comparable.
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vice can be eliminated by laying a proper basis for com-
parison between the lot sales introduced by the witnesses
and the acreage conderned, and, even if that had not been
done here, the admission of such evidence in this case was
not considered to be an crror because of other considera-
tions precluding the condemnor from complaining.s5®

A Maryland case decided after Lustine involved the
issue of whether a parcel of land in a residential Zone at
the time of the sale, but rezoned commerctal almost im-
mediately afterwards, could be considered sufficiently com-
parable to the subject property, which was located in a
commercial zone, to enable the condemnor’s wilness to
base his estimate of the condemned Jand’s value on such
2 sale.*® The court of appeals concluded that an error
had not been committed because the rezening occurred
50 soom after the sale that the partics to it must have taken
the immediate prospect of rezening into consideration in
fixing the sale price. Conceding that it is generally true that
property in a residential zone is less valuable than in a com-
mercial zone, which could make them not trufy comparable,
the court, to bolster its decision, stated that there was prece-
dent in Maryland for holding in some situations that the
probability of rezoning within a reasonable time may be
taken into account.*™ Bven though all concerned with the
condemnation proceedings were unaware of the type of
zoning applicable to three recently sold neighboring lots,
in a later case such lots were similarly held 1o be compara-
ble with the unzoned condemned parcel of land.*** On the
other hand, the court of appeals held the trial court in the
Winepol case had not, as claimed by the landowner, zbused
its discretion in determining that an alleped comparahle
parcel of land was not sufficiently similar to the property
taken by condemnation to admit testimony reparding its
sale price.** These properties were not comparable be-
cause the parcel alleged to be similar was in a shopping
district of a much higher grade than where the landowner's
slorc was located, and because the other parcel’s frongages
on two commercial strects gave it an extraordinary and
almost unique value, With these facls, said the court, and
even under the liberal approach of the earlier cases as to
the general desirability of admitting evidence of nearby
sales, to leave its weight to the trier of fact would not
compel a finding that the trial court abused its discretion
in refusing to admit the evidence of the eartier sale.

As in Maryland, Massachusetts courts follow the rule
that much is left to the trial judge’s discretion as to whether

Feddoar 3%, 184 A2d al 638. Mere ihe condemner had opened the
door to the inquiry as to the hasis of a distinction between interior and
exterior land. There was alse no effort made 1o have the jury fix ike
value of the land condemned in terms of its retaif valuoe as lots, but
rather only 10 arrive al a proper valuation per acre. The witnesses kad
already teslified as to lhe sales of undeveloped land and so no harm
could be done by their slatements that subdivided lats sold at the same
figure.

4 Berpeman v, Slate Roads Conun'n, 218 Md. £37, 14445, 146 A.2d
48, 52-53 (1948},

M Id. at 145, 146 A2d at 53. Also assisting the court of appeals in
reaching its decision was the rote thar the irial court has wide discretion
in determining what sales are reasonably comparable and the weighi of
the comparison is for the jurv's consideration,

% Vaylor v. State Roads Comm'n. 224 Md. 42, 95-97, 167 A.2d 127,
128-29 (1961},

3 Winepol v. State Roads Comm'n, 220 Md, 227, 231, 151 A.2d 723,
T25-26 (1959),
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the similarity between neighboring land and the subject
property is sufficient to render competent the testimony
regarding the sales prices. However, that discretion of the
trial judge is not unlimited, and when shown to be errone-
ous it will be reversed."s In one Massachusctts case the
properties alleged to be comparable were located in a
residential zone, while part of the condemnee’s property
was located in 2 business zone.*® The supreme judicial
court concluded that the trial judge had acted within its
discretion in excluding evidence of the sales of properties
alleged to be comparable, on the grounds that the different
use zones where the properties were located precluded
them from being sufficiently similar.*s” However, the
appellate court did note that if the trial judge had con-
cluded that despite this differcnce the dissimilarity between
the propertics was not such as to confuse or mislead the
jury and had admitted the evidence, the court also would
have hesitated 1o disturb the ruling.*s® The parcel alleged
to be comparable in the sccond Massachusetls case was
located about four miles from the subject property and,
although both properties were being developed for residen-
tial purposces, the subdivision ptans for the subjcct property
had not been approved for the other property and that
property had a somewhat better access to public ways than
ihe condemnee's. 3 Noting that the differences boiween
the two parcels did not seem very great and that substantial
similarities appeared between them, the appellate court
said that the trial judge, in his discretion and in view of the
scarcity of this {ype of property in the area, might well
have admitted the experts’ testimony with regard to the
sales price. However, in view of the distance between
the properties, his exclusion of such evidence was not
held by the supreme judicial court to be an abuse of dis-
cretion, ™

PROXIMITY IN TIME

A sale of ncighboring land, no matter how similar to the
land taken, is not admissible unless the sale was so near in
point of time as to furnish a test of present value.”! The
exact limits regarding nearness or remoteness in point of
time is difficult, if not impossible, to prescribe by an
arbitrary rule but must to a large extent depend on the

=% Congregation of the Mission of St Vincens de Paul v. Common-
wealth, 336 Mass. 357, 159, 145 N.E.2d €8], €82 (1957).

0 Id. al 358-60, 145 N.E.2d at 681-82,

I at 359-60, 145 W.E2d ar 682-83. Anolher reason wilh repard
o one of the sales for sepporting the trial judpe was that the properly
was purchased from an estale that had 10 sell it al thal particular time.
Such could be considered a compulsory sale.

4 Jd, at 359, 145 N.E.2d ar 682.

¥0 Brush Hill Dey. Tac. v. Commonweallh, 338 Mass. 359, 567, 155
N.E.2d 170, 175 (1959),

30 Jq,

M State v, Boyd, 371 Ala. 5B4. S86-87, 126 So, 2d 225, 227-28 (196D);
Popwell v. Shelby County, 272 Ata. 287, 292, 130 So. 2d 170, 174
(1960}  (dictum); Aycock v. Fulion Countly, 95 Ga. App. 541, 543,
28 5.E.2d 133, 134 (1957) (dictumm); Fulton County v. Cox, ¥ Ga. App.
743, 14445, 109 S.E.2d 849, 851 (1959} (diclum?y; Redfeld v, lowa Siate
Highway Comm'n, 251 Iowa 332, 341, 99 N.W.2d 413, 418 (195
(dictum); Bergeman v. Siule Roads Comm'n, 218 Md, 137, 146-47. 146
A.ld 48, 53-54 (1%48); Hance v. State Koads Comnvn, 221 Md. 164,
173-76, 156 A2d 644, 649-50 (§959); Taylor v. State Roads Comm'n,
224 Md. 92, 9405, 167 A.Xd 127, 28 (196[); Congregation of Lhe
Missinn of St. Vincent de Paul ¥. Commonwealth, 316 Mass, 357, 359, 145
MN.E.2Zd 681, 682 {1957) (dicium}; /n re Application of City of Lincaln,
161 Meb. 680, €85, 74 N.W.2d 470, 473 (1956) (dictum}; Barnes v.
State IHighway Comm'n, 250 N.C. 378, 394, 109 5.5.24d 219, 231 (1959)
(diclum}; May, Siate Highway Comm’r v, Dewey, 201 Va, 621, 633, 112
S.E.2d 838, B47—48 (196D); 5 Nicwois § 21.31 (2).
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location and character of the property and the circum-
stances of the sale.** Therefore, as with the guestion of
similarity between the properties, the question of whether
the sale was sufficiently ncar to the date of valuation is
left to the discretion of the trial court.*™ The party offer-
ing proof of other sales has the burden of showing that
such sales werc not so remote in time as not to represent
the present value of the property.*™ Basically, the courts
tend to show the same liberality with regard to the time
clement as to physical similarity.

-Whether sales of comparable parcels were sufficiently
proximate in time to the date of the condemned properties’
valuatton was an issue expressly raised in two Maryland
cases. '™ The Maryland court of appeals refused in each
case to set a specific time bevond which the sale would be
considered too remote for admission: proximity in time
and its relationship to the circumstances were thereby per-
ntitted 1o become largely a matter within the trial courts’
discretion.®™ The landowner in Hergertan v, State Roads
Commission *'* claimed that testimony as to a comparable
sale made seven years before the trial should have been
excluded on the grounds that it was too remote in time.
Stating that even if it is assumed, without having to be
decided, that sales made more than five years before the
date of trial are penerally too remote to he reasonably
comparable or to have any evidentiary value, the court of
appeals concluded that the admission of such testimony in
the instant case did not constitute a prejudicial error,
because a full explanation of the circumstances of sale was
placed before the jury and, under Maryland law, it is up
to the jury to give the proper weight to the evidence.®

A short time later the Maryland court was faced squarcly
with the issue of whether a five-year limitation should be
imposed on the admissibility of comparable sales. " Solely
because of the lack of proximily in time, the landowner in
this case claimed that the trial court erred in admitting the
purchase price given for comparable property when the
sale had taken place five years, one and one-half months
prior to the institution of the condemnation proceedings.**?
Conceding that under appropriate circumstances the pur-
chase price of a sale made five years before the taking is
proper and admissible cvidence insofar as proximity in
time is concerncd, the landowner wanted the court to
impose a hard and fast rule providing that five years, under
any and all circumstances, is the maximum time limit for

¥ Folton County v. Cox, 99 Ga. App. 743, 74445, 109 S.E.2d 84%, 851
{195%) (dictum); Taylor v. Srate Roads Comm'n, 224 Md. %2, 95, 167
A2d 127, 128 {1961); 5 NicHOLS § 21.31({2).

2 Popwell v, Shelby Counly, 272 Ala, 287, 293, 130 So. 2d 170, 175
(1960) (dictum); Aycock v. Fulton County, 95 Ga. App. 541, 541, 98
S.E2d 133, 134 (1957) {(dictum); Fulton County v. Cox, % Ga. App.
74%, 745, 109 S.E.2d B49, BS2 (1959) (diclum); Taylor v, State Roads
Comm’n, 224 Md. 92, 9495, 167 A.2d 127, 128 (1961); 5 NicHoLs
§ 2r.3102).

st State v. Boyd, 271 Ala. 584, 587, 126 So. 2d 225 {1960).

¥5 Bergeman v. Stale Roads Comm'a, 218 Md. 137, 146-47, 146 A.2d
48, 53-54 (1948); Taylor v. State Roads Comm'n, 224 Md, 92, 94-95,
167 A.Zd 127, 12BQ1961).

amId.

7218 Md. 137, 146 A2d 48 (1958),

o Berpeman v, Slate Roads Comm'n, 208 Md, 137, 14547, 146 A 2d
48, 53-54 {1948). One judge in a dissenting opinion argued that
remoteness fn time is a maltler of admissibility rather than weight. 218
Md. al 149-50, 146 A2 a1 54-5%.

% Taylor v. State Roads Commn, 224 Md. 92, 167 A.2d 127 {1961 ).

%0 rd. at 94, 167 A.2d al 128,
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sales to be admissible.?* Holding that the trial court did
not abuse its discrction in admitting evidence relative to
this sale, the court of appeals refused to follow the land-
owner’s suggestion relative to the five-year limitation. More
latitude should be allowed, said the court, when the move-
meni of real estate in the neighborhood has been slow and
it is impossible to secure evidence of sales in the vicinity
really close to the time of taking. As this particular sale
was the onty onc of small-farm acreage testified to by any
of the experts, the court felt that it could reasonably be
inferred that sales of such property had not been numerous
in the locality.** With this intcrpretation the court of
appeals approved the broad rule expressed in the Lustine
case.3t?

A couple of cascs dealt with the question whether
evidence of sales of similar properties that took place after
the date of condcmuation rather than before the taking is
admissible.”™ The Jandowner in a Maryland casc claimed
the trial court erred in excluding evidence of a comparable
sale made six weeks after the date of condemnation when
the exclusion of such evidence by the trial court was based
solely an the ground that the sale was made subsequent to
the taking.®" Agreeing with the landowner’s contentions,
the court of appeals held that sales taking place at a time
subsequent to the condempation are admissible as com-
parable sales if the sales prices sought to be introduced in
evidence have not been influenced (i.c., either materially
enhanced or decreased) by the project or by improvement
occasioning the taking of the condemned property and if
the other tests of a comparable sale have been met®¢ In
noting that this rule represents the great weight of aunthority,
the appellate court stated it saw no reasons why it should
not be followed in Maryiand, despite the language in an
earlier case *7 that tended to indicate that evidence of
comparable sales should be limited to those made before
the taking." Consequently, evidence of the comparable
sale should have been admitted here; however, the court

51 74, The basis of the landowner™s contenlion is his claim that the court
of appcals had previnusly indicated in diclum its approval of a five-year
limilation in Pumphrey v. State Reads Comm'n, 175 Md 498, 509, 2
A2d 668, 671 (1938}, and Bergeman v. State Roads Comm'n, 218 Md,
137, 14647, 146 A2d 48, 5253 (1948).

= yd. at 95, 167 A.2d at 128,

39 Lustine v, State Roads Comm'n, 217 Md. 274, 280-B1, 142 A.2d 566,
569 (195B).

384 Hance v. Slate ®oads Comm'n, 221 Md, 164, 156 A.2d 644 (1959),
May. State Highway Comm't v. Dewey. 20 Va. 621, 11?7 S.E2d B38
(160},

385 1{ance v. State Roads Comm'n, 221 Md. 164, 173, 156 Ald 64,
645 (1959). It was nol clear whether the comparable sale was offcred
as primary evidence of value of the property taken or to support the
witness’ opinjon as to such value or both, No evidence was offered
by the landowner io show that the sale was a volustary one, that the
property was comparable 1o Lhat taken, thal it was in the same locality.
or that the propersy invelved in the sale had neither benefitied, ner been
damaged by, lhe project occasioning the taking. However, hecause the
only reason for rejecling the evidence was that the sale had becn
made afler the taking, the court of appeals said that it contd assume
the landowner's wilness could preperly coffer evidemce relative to the
olher prerequisiles for adntissible comparabic sales. 221 Md. at 173-74,
156 A.2d at 649

a6 1f, at 175-76, 156 A.2d at 65l

= Mayor & City Council of Baltimore v. Smith & Schwarlz Brick Co,
80 Md. 458, 31 A. 423 (1895},

s Hance v, Slale Roads Comm'n, 221 Bd. 164, 175, 156 A2d 64,
650 1959). See 1 OrcoL § 139, which siates:  “'Generally speaking, the
courts inake no distinction between sales cccurring prior {0 the taking
and sales conswnmaled after the date when title has vested in the con-
demner. They uvsually admit the latier type of evidence, sometimes
qualifying their ruling by stating that the sale adduced must not be teo
remote in time or that there must be no drastic change in market <con-
ditions.”

was unable to sec how the exclusion of this one sale was
prejudicial to the landowner.**®

Contrast this with the result reached in 2 Virginia case.®"
Virginia has a rule providing that comparable sales are
admissible in evidence only when such sales arc made
under comparable conditions in point of time and circum-
stances.®*! Contending they were not comparable sales, the
condeminor in May, State Highway Conunissioner V.
Dewey 2 claimed the trial court had erred in permitling
the landowner to introduce evidence regarding sales of
commercial properties taking place in the vicinity two years
after the hiphway improvement project had been completed
and after traflic had materially increased on the improved
highway.*** Agrecing with the condemnor that the sales
were not made under conditions that were comparable in
time and circumstances, the supreme court held the ad-
mission of such evidence constituted a prejudicial error.
Sales after the taking and after the project had becn com-
pleted and conditions had materially changed did not. ae-
cording to the court, reflect a fair market value of the
properly when tuken?®® Yet, said the court, the crroncous
admission of such evidence in this case probably gave the
jurors the impression that the subsequent sales were com-
parable in value 1o that of the owner’s land al the time
the taking.3®s

TRANSACTIONS WITH CONDEMNORS

Another prerequisite to the admissibility of comparable
sales in evidence, and the one that appears to provoke the
greatest amount of disagreement among the various juris-
dictions, requires that the nature of those similar sales be
suflicicntly voluntary to be indicative of the condemncd
properiy’s present market value, ™7 Questions of whether
sales are sufficiently voluntary to be admitted as compara-
bles usually arise when one of the parties secks to introduce
evidence of the prices paid for nciphboring land by persons
with the power of condempation.®* Transactions with con-
demning autharities bave been said to closely rescmble

0 fd, at 176, 156 A.Zd at €50.

w0 May, State Highway Comm'rt v. Dewey, 201 Va. AZi, 112 S.E.2d8
38 (1%460),

w1 d. a1 633, 112 S.E2d at B47-48 (dictum). See alse Scaboard Air
Line Ry. v. Chambin, 108 Va. 42, 60 S5.E. 727 (1908); Virginia and
Elec. Power Co. v. Pickett, 197 Va. 269, 8% 5.E.2d 76 {1955]).

s 31 Va, 621, 113 S.E.2d 838 (1960).

a2 May, State Highway Comm'r v, Dewey, 201 Va, 621, 613, 633, 112
S.E.2d 838, 847 (19604},

s Jf, at 633-34, 112 S E.2d at §48,

@5 4, at 633, 12 S.E.2d al B4S,

30 Jd, at $33-34, 112 S.E.2d at 348.

2 Sep, e.p., State v. Bovd, 271 Ala. 584, SB6-57. 116 So. 2d 115, 22728
{1950); Popwell v. Shelby County, 272 Ala. 287, 292, 130 Se. 2d 170, 174
(19600 {dicturm): Stale v. McDonald, 88 Atiz. 1, 8. 352 P.2d 343, 34748
(1960); Arkansas Stale Highway Comm'n v. Kennedy, 234 Ark. 29,
51-92, 350 5. W.2d 526, 528 (1961); People ex rel Dep’t of Public Works
v. Univ. Hiil Farm Foundation, 188 Cal. App. 24 327, 131-32, 10 Cal
Rper, 437, 43940 {1961); City of Tampa v, Texas Co., 107 So. 2¢ 216,
227 (Fla. App. 1958); Fulton County v. Cox, 99 Ga. App. 743, 145, 109
S.E2d 849, 852 (t459) {dictom)}: Redfield w. jowa State Highway
Comm’n, 251 Iowa 332, 341, 99 N.W.2d 413, 418 (1959) (dictuin)y;
in re Application of the City of Linceln, 161 Neb. 680, 685, 74N, 2d
470, 473 (1956) (dictum)}: Barnes v, State Highway Comm'n, 230 N.C,
378, 394, 109 S.E2d4 219, 23t (1959); May, State Highway Comm'r vy.
Dewey, 201 Va, 621, 634, 112 S.E2d 838, 838 (1960); 5 NICHOLS,
§21.341).

e §er, ¢.g., State v, Boyd, 271 Ala. 584, 126 So. 2d 225 [(1960]); State
v, McDonzld, 88 Ariz. 1, 352 P.2d 343 (1960); Arkansis State Highway
Coman'n v. Kennedy, 234 Ark. 89, 350 S.W.2d 526 (1%61); Feople ex rel.
Dep't of Public Works v. Univ. Hill Farm Foundation, 188 Cal. App. 2d
127, 10 Cal. Rptr. 437 (i961); City of Tampa v. Texas Co., 107 Sc.2d



forced sales, in that neither is voluntary enough to reflect
just compensation under the market value concept.!t®
Courts following the traditional rule thereforc hold that
evidence regarding the prices paid for similar parcels of
land subject to condemnation by the proposed condemnaor,
or another polcntial condempor, s inadmissible on both
direct and cross-cxamination as bearing either on the valuc
of the property presently being taken or in support of
wilnesses presenting opinions as to the value of such
property. 142

Courts have reasoned that prices of land sold to persons
with condemnation powers are not fair criteria of market
value because each sale is in all likelihood something of a
compromise. Condemnors might be willing to give more
than a parcel is worth, and the owner of the Jand might be
willing fo take less than it is worth (that is, less than its
market value) and thus compromise rather than be sub-
jecled to a lawsuit. Another reason for excluding such
testimony is the courts’ concern that evidence showing what
condemning authorities have patd for other lands in the
neighborhood would probably be given too much weight by
the jurors in determining the amount to be awarded the
landowner as just compensation. Hence, to be admissihle
as comparables under the traditional rule, sales must have
been made in the ordinary course of business.’® An Ala-
bama case held the party offering proof of other sales must
show that those transactions did not involve property sub-
ject to condemnation, and his failure to do so results in the
exclusion of such evidence. 1

Even though both states follow the traditional rule, op-
posite results were reached in an Arkansas case *®° and a
Morth Carolina case *9* relative 1o the admission on cross-
examination of the price a condemning party paid for com-
parable property. The Highway Commission in the Ar-
kansas case claimed the trial court erred in refusing to
strike testimony elicited by it during the cross-examination
of one of the landowner’s witnesses, He testified that he
had checked into the appraisals made by the Highway De-

216 {Fla. App. 1958); Garden Parks, Inc., v. Fulton County, 88 Ga. App.
97, 76 5.E.2d 31 {1953); Staie Highway Dep't v, Ievin, 100 Ga. App. 614,
112 5. E2d 216 {1959); Dep't of Public Works and Bldgs, v, Pellini, 7
1. 2d 367, 131 N.E.2d 55 (1955); Barnes v. State Hiphway Comm'n,
250 N.C. 378, 109 S.E.2d 219 (1959); Templeton v. State Highway
Comm™n, 254 MN.C. 337, 118 S.E2d 918 (1961); May, Stare Hiphway
Comm't v, Dewey, 201 Va. 621, 112 5.E.2d B8 1960).

0 fee State v, Boyd, 271 Ala. 584, 586, 126 Sco. 2d 225, 227 (1960);
City of Tampa v, Texas Co., 107 So. 2d 214, 227 (Fla. App. 1938):
5 MicHOLS, supra note 199, §§ 2532, 21.33,

w3 Qiate v, Boyd, 271 Ala, 584, S86-87, 126 So. 2d 225, 227-28 (1960);
State v. McDonald, 88 Ariz. 1, 8, 351 P.2d 343, 347 (1960); Arkansis
State Highway Comm’n v, Kennedy, 234 Ark, %, 91-93, 350 5. W.2d 526,
528-19 {1961} (dictum); People ex rel. Dep't of Public Works v. Univ,
Hill Farmn Foundadon, 188 Cal. App. 2d 3217, 332, 10 Cal. Rptr. 437,
440 (1961) (dictum]; City of Tampa v. Texas Co., 107 So. 2d 216, 217
(Fla. App. 1958); Garden Parks, Inc., v. Fulton County, 88 Ga. App.
97, M S.E2d 31, 32 {1953); State Highway Bept v. Jrvin, 100 Ga.
App. 60, 625, 112 §.E24 216, 217 (1959); Dep't of Public Works and
Bidegs. v. Pellini, 7 T 2d 367, 373, 131 M.E.2d 55, 58-3¢ (1955);
Barnes v. Slate Highway Comm'n, 250 N.C. 378, 295, 109 §E.24 219,
233 (1559); May, Stale Highway Comm’c v. Dewcy, 201 Va. 621, 634, 112
S.E.2d 838, B48 (196D} {dictum}; 5 NICHOLS, supra note {99, § 21.23.

M Arkansas Stale Highway Comm'n v. Kenncdy, 234 Ark. 8%, 91-92,
350 5.W.2d 526, 5IR (1961} (dictum); Bartes v. State Highway Comm™,
250 N.C. 378, 395, 10° S.E.2d 219, 233 ([959} (dictumn); May, State
Highway Comm'r v. Dewey, 201 Ya. 621, 634, 112 S.E2d RIg, B48
(1960) (dictum}; 5 Nichars § 21.33.

492 State v, Boyd, 271 Ala, §84, 336-87, 126 S0, Id 225, 227-28 (1960).

#3 Arkansas State Highway Comm'n v. Kennedy, 234 Ark, 85, 350
5.W.2d 526 (196E).

™ Barnes v, State Highway Comm'n, 250 M.C. 378, 1 S.E2d 219
{1959},
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partment relative lo other parcels in the area acquired by
the condemnor, and that this information was part of his
knowledge that entered into his formulation of the valua-
tion figure he gave for the subject property. Ordinarily, the
court said, it would have been a reversible error o permit
a party to introduce evidence as to the price of land ac-
quired by a purchaser with condemnation powers, because
such prices are apt to be in the nature of a compromise
rather than to be indicative of true market value, The trial
court's refusal to strike the testimony, however, did not
constilute an error in this case, since no prices were given
during the cross-examination, the witness was a well-
qualified real estate cxpert who correctly gave delailed
testimony as to the values before and after the taking, his
cstimale of value was the lowest made by any of the land-
owner’s witnesses, and, finally, the traditional rule, said the
supreme court, is a prohibition against the introduction of
certain teslimony and not a prohibition against the knowl-
edge a witness may possess.0%

In Barres v. Srate Hiphwaey Cornunission**® the North
Carolina case, the landowner claimed the trial court erred
in not permitling a condeminor’s witness to be cross-
examined relative to the appraisal he made for the former
owners of a 13.2-acre parcel of land previously sold to
the condemnor for $300,000. Such questions on cross-
examination, said the landowner, were for the purpose of
impeaching the witness’ testimony rather than of showing
the purchase price of the 13.2-acre tract of land.'®" How-
ever, an ervor was not found to have bren commiited by
the trial court in excluding the question on cross-
examination.®®® Agreeing that the right of cross-examina-
tion is an important one, the supreme court said it must be
used for legitimate purposes. An expert witness may be
questioned on cross-examination with respect to the sales
prices of nearby property to impeach his testimony or test
his knowledge of values, but not for the purpose of fixing
value,'* The supreme court based its decision on previous
rulings that provided that it is improper to cross-cxamine
as to the prices paid by a condemnor for other tracis for
the same project because such prices are likely to be in the
nature of a compromise.**" Other opportunities were avail-
able to the landowner to impeach the witness’ testimony,
but these were not taken advantage of by the landowner.
Therefore, it appeared to the supreme court that the land-
owner was only interested in improperly getting before the
jury the fact that the condemnor had paid $300,000 for the
particular parce] 111

California courts have held evidence of sales to con-

15 Arkansas State Highway Commission v, Kennedy, 234 Ark. 8%,
9093, 350 S.W.2d 526, 517-2% (1961).

W 2EN N.C. 378, 109 5.E2d 219 (1959).

1 Barnes v. State Highway Commi’n, 250 N.C. 378, 108 S.E.2d 219,
231 (195%),

s Id. al 396, 109 5.E.24 at 233.

wrId at 394, 109 S.E2d at 232, This is especially irue if the witness
used such sales as a basis for his appraisal of the property taken, or
if he had aciuably appraised the propecty sold.

e id. ar 395, 109 S.E.2d at 233,

aufd. at 396, 109 SE.2d at 231, See Templeton v, State Highway
Comm’n, 254 N.C. 337, 34041, tI8 S.E.2d 918, 921-22 {[961), whirh
held the trial court erred in refusing to let the condemnor cross-examine
the landowner's witnesses for the purpose of lesting their knowledpe
and basis of value. Such witnesses alicady had testifted on direet examina-
tion that they were familiar with the subject properly and market values
of land in the area and had considered the value of other property o
the area in evalvating the subject property.
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demnors admissible both on direct examination and on the
cross-cxamination of a witness who is presenting testimony
on the issue of the value of the condemnee’s property. Such
sales, however, had to have been sufficiently voluntary in
nature fo be a reasonable indication of valuc.”® In one
case the appellate court said that proper foundation was
laid for the admission of the evidence because of the land-
owner's testimony expressing satisfaction with the price
paid for his real estate. The weight to be given the sales
price is a factual question for the jury to determine. ¥
These court decisions have now been changed by a statute
providing that the amount paid for land by persons with
condemnation powers is inadmissible as evidence and is not
a proper basis for an opinion as 10 the value of property.'*!

A few other courts have indicated a willingness lo break
with the traditional rule if the party offering the cvidence
could show that the sale was not in the nature of a com-
promise, but was voluntary apd without compulsion, that
is, the transaction was not influcnced by any fear of litiga-
tion1% The Arizona court sai’ that it failed to see why
evidence of a sale should be inadmissible simply hecause
the purchaser has power to condemn. Such sales, accord-
ing to the supreme courtl, would be admitted subiect o the
trial courl’s sound discretion as to its probative value and
stibject to the laying of a proper foundation for its admis-
sion. In the instant case, however, the admission of the
sales price was held (o be erronzous due to the lack of foun-
dation, in that the party oilering such evidence failed to
show that the sale was voluntary, that the owner was will-
ing ta sell the property but was not compelled to do so, and
that the buyer was willing to buy but was under no neces-
sity to buy. A party offering such evidence has the burden
of cstablishing as a preliminary fact that the purchasce con-
cerned in the offering of this evidence was made without
compulsion, coercion, Or compromise,i6  Agreeing with
the dictum in the Arizona case, the admission of the price
paid by the condemnor for a parcel of land was held to be
erroneous by the Virginia Supreme Court, for the same
reasons given by Arizona’s court.''?

SUMMARY AND CONCLUSIONS

Courts today gencrally recognize that cvidence of the prices
paid for comparable parcels of land in recent voluntary
sales is often the best available evidence of the market value
of the subject parcel. Such evidence therefore is admitted
on direct examination as well as on cross-cxamination,
although at one time sOme COUrts limited the admission of
such evidence to cross-examination because of the fear that
too many collateral issues (e.g., comparability of parcel,

w2 County of Los Angeles v, Faus, 48 Cal, 2d €72, 676-80, 312 P.1d 630,
GB2-85 (1957); People ex ref. Dep't of Public Works v, Univ, 11ill Farm
Foundation, 188 Cal, App. 2d 317, 11j-33, 10 Cal. Rptr. 437, 43940
(1961).

i12 Pgople ex rel. Dep't of Public Works v. Univ. Hill Farm Founda-
tion, 188 Cal. App. 2d 327, 332, 10 Cal. Rprr. 437, 440 (1961).

a4 a1, EvibENCE Cope § 822(a) (West 1966) in Lhe Appendiz of this
report,

a5 Srate v. McDonald, B8 Ariz. 1, 8, 352 P.2d 343, 34748 (1960); May,
State Highway Comm'r v. Dewey, 201 Va. 621, 634, 112 8.E.2d §38, B4
(19603; 5 Micnocs § 21,33,

a6 Spare v. McDonald, 8 Arz. 1, § 352 P.2d 343, 314748 (1960},

a1 May, State Highway Comm’r v. Dewey, 201 ¥a. 623, 634, 112 SE2d
838, 848 (1960).

voluntariness of sale) would be raised if the evidence were
admitted on direct examination.

Another problem that arises, and one to which most
courts do not appear to have given adequate attention, is
whether the evidence of comparable sales is sought to be
used as independent evidence of the market value of the
subjcct parcel, or whether it is sought to be used merely to
support the opinion of a valuation witness. The issue is
presented most sharply when the jury returns a verdict out-
side the range of the opinions of valuc testified (o by the
apptaisal witnesses. A recent Wisconsin case, Hurkman v.
State," affords a good illustration. In this case the low-
est “after” value testificd to by a witness was $105,000,
whereas the jury found an after value of $85,500. The
supreme court said that this finding was permissible be-
cause some of the comparable sales introduced in evidence
had been introduced as independent evidence of the markes
value of the subject parce] and not merely in support of the
opinion of a witness, '

The cficet of this “independent evidence—support o
opinion evidence™ distinction on the jury’s freedem to fis
its verdict is mot the only important consequence of the
distinction. It is suggested that counse]l might well pa
maore attention to the purpose for which evidence of com:
parable sales is being introduced, for if such evidence i
being introduced merely in suppert of the opinion of :
gualified witness, there should be less concern with gues
tions of comparability, voluntariness, hearsay, and the like
than if such evidence is being introduced as indepcnden
evidence to give the jury a free hand to arrive at its ow:
conclusions of value. In general, a qualified valuatio;
witness ought to be permitted to testily as to whateve
formed the basis for his opinion, and, if he has relied ¢
unreliable hearsay or on parcels nat truly comparable or ¢
sales lacking in voluntariness, let opposing counsel make k
attack on cross-examination. Of course, this gencral stat:
ment may need some qualification. A trial judge certain’
should be atlowed to prohibit unduly repetitious evidenc:
and conceivably there are witnesses who would rely on ev
dence s0 unreliable that it ought not ke admitted even :
support the witness’ opinion. Califorma’s reeent statuto
formulation would permit a witness to testify to only i
type of evidence *. . . that reasonably may be retied upe
by an expert in forming an opinion as to the value of pre
erty and which a willing purchaser and a willing seller, de:
ing with each other in the open market and with a fu
knowledge of all the uses and purposcs for which the pre
erty is reasonably adaptable and available, would take m
consideration in determining the price at which to purchs
and sell the property. . . .7 % The same statuie mak
clear, however, that evidence may be admitted to suppc
the opinion of a qualified witness even though it wou
atherwise be inadmissible—hearsay, for example.

One of the key phrases in this discussion and the cc
clusions to be reached may be the term “qualified witnes:
If the expertise of those permitted to testify to the
opinions of the value of the subject parcel is low, the ¢

w524 Wis, 2d 634, 130 NWL2d 244 (1964).
we If. at 640-42, 130 N.W .2d at 247-43.
0 Car, BviDENCE CopE § Bi4 (West 1966) in the Appendix of *

1eport.



tinction noted previously between independent evidence and
opinion evidence tends to break down. One’s conclusions
on whether valuation evidence should be limited entirely to
‘the opinions of valuation witnesses would probably depend
to a large extent on one's estimation of the qualifications of
those permilled to present opinion cvidence at condemna-
tion trials. Thus, the Wisconsin court in Hurksan v, State
commented:

We take notice from the records of innumerable land
condemnation cases that opinions of ostensibly equally
qualified experts as to values often vary to a substantial
and irreconcilable degree. Considering the opinions of
the experts alone, in these cases, can Jeave the jury with
little rational basis for its ultimate findings. In these
instances proper evidence of comparable sales [as inde-
pendent evidence of value] can be of substantial aid to
the jury in the performance of ils obligation to find the
true value.12!

On the other hand, the California Law Revision Com-
mission, in affirming California’s rule limiting valuation
evidence to opinion evidence, concluded:

The value of property has long been regarded as a
malter to be established in judicial proceedings hy expert
opinion. If this rule were changed to permit the caurt
or jury fo make a determination of value upon the basis
of comparable sales or other basic valu:tion data, the
trial of an eminent domain case ntight be unduly pro-
longed as wilness after witness is called to present such
testimony. In addition, the court or jury would be per-
mitted to make a delermination of valie without the
assistance of experis qualified to analyze and interpret
the facts established by the testimony and to make an
award far above or far below what any expert who
testified considers the properly is worlh—even though
the court or jury may know litlle or nothing of praperty

K}

values and may never have seen the properly being
condemned or the comparable property mentioned in the
testimony. The Commission believes that the net result
would be lengihened condemnation proceedings and
awards which would often not realize the constitutional
objective of just compensation. To avoid these comse-
quences, the leng established rule that value is a matter
to be established by opinion eviderice should be re-
affirmed and codified. +2*

As indicated in the discussion of the sample cases, courts
generally have maintained flexibility with repard to such
issues as the similarity of the comparable parcel and the
subject parcel, the proximity in time of the comparable sale
to the date of valuation of the subject parcel, and the volun-
tariness of the sale of the comparable parcel. The general
rule, often repeated, is that much must be left to the dis-
cretion of the trial court. Only with regard to sales to per-
sons possessing condemnation powers does there appear to
have been a departure {rom this flexibility, The majority of
courts do not permit such cvidence 1o be admitted, although
a minority will admit the evidence of such sales if a proper
foundation showing voluntariness has been laid. The flexi-
bility shown by the minority would seem preferable to the
rigid majorily rule, particelarly in situations where there is
a dearth of other good comparables. Courts should also
keep in mind the distinction previously noted between com-
parable sales introduced as independent cvidence of value
and comparable sales relied on by a witness to support his
opinion. Greater flexibility should be permissible to the
latter situation,

12134 Wis, 24 ab 64142, 130 MW .2d ar 24748,

2 Can, Law ReEvisiow Comss, BEP, REC, & StTumies, Recommendation
end Study Relating 1o Evidence in Eminent Domajn Frocecdives, A-1, al
A-6 (1951 [hereinalter cited at 3 Cal, Law REv. CoMM'N].

CHAPTER FIVE

ADMISSIBILITY OF EVIDENCE OF SALES OF THE SUBJECT PROPERTY

When a parcel of land is taken by eminent domain, the
price paid by the owner for such land when he acquired
it is important evidence in determining its present value,s23
The admissibility of the purchasc price per se in evidence
did not seem to be an issuce in most of the recent highway
condemnation cases studied. Rather, almost all of the is-
sues related to the relevance of such evidence to present
value under the circumsiances of the particular case, Those
relevancy issues generally arose with regard 10 remoleness
in time of the sale, changes in physical and economic con-
ditions since the sale, and the nature of the sale itself.
Basically, the recent cases tllustrate the amount of discre-
tion available to the trial court in determining the admissi-
bility of such evidence,

ADMISSIBILITY

Most of the recent highway condemnation cases studied
seemed to agree that the purchase price of the subject
property is admissible in condemnation proceedings as cvi-
dence of market value, provided that the prior sale was
bona fide, voluntary in nature, and not toe remote in point
of ume, and that neither economic nor physical conditions
had materially changed since the date of the sale.*”* Ewven
though admissible, such a price was held in one case not 1o

I Parker v. State, 89 Ariz. 124, 126, 35% P.2d 63, 64 (1961) (dictum).
See 5 MNICHOLS, supra note 199, § 21.2.

2% State v. McDonald, B8 Ariz. 1, 5-7, 352 P.2d 343, 346 (1950},
Parker v. State, 89 Ariz. 124, 126-27, 35% P.2d 63, 64 {1961}; Lpstein v.
City & Counly of Denver, 133 Colo. 104, 148, 293 P.2d 308, 310 (I956):
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be conclusive or controlling in the determination of market
value, but rather to be a factor that the jury might con-
sider, along with all other supporting evidence, in reaching
a verdict.*** Purchase prices **¢ in the recent cases were
admitted on direct examination when introduced by either
the landowner *7 or the condemnor '2* as independent evi-
dence of present market value, or on cross-examination of
the landewner to contradict or rebut his contention that the
property is now worth a muoch larger sum.**

The admission of purchase price as evidence of market
value is not automatic under the previonsly expressed gen-
eral rule. To be admitted, purchase price must have a bear-
ing or relationship to the market value at the time of con-
demnation.'™ If the sale was involuntary or not in good
faith or remote in time, or if the physical and cconomic
conditions have greatly changed since such sale, the pur-
chase price would lack probalive value with regard to the
present market value of the property.’®' The determination
of these qualifying faclors 17 in relation to whether the
price paid would be a useful criterion of present value +%
or would aflord an indication of that value at the time of
the property’s taking 14* is a matter larpely within the trial
judge’s discretion.™* His decision on the admissibility of
such cvidence is ordinarily not reversible,**® unless it con-

Redfcld v, Towa Stale Highway Comm'n, 251 lowa 332, 34344, 99
MN.W.240 413, 420 (1959); Lembo v. Town of Framingham, 339 Mass.
461, 463, 115 NE.2d 370, 371 (1953); Ford v, Citv of Yorcester, 335
Mass, 723, 725, 141 N.E2d 327, 129 (1957); and Miniz v. City of
Worcester, 337 Mass. 754, 757, 153 N.E.24 122, 123-24 [{958).

4 Epstein v, City & County of Denver, 133 Cola. 04, 108-09, 193
P.2d 308, 310 (1955). See 5 Nicnoars, saprg nole 199, 1, § 21.2. See almn
Little v. Burleigh County, 82 N.W.2d 601, 605-07, 609 (M.DD. 1957}. A
question was nol raised in this case as o the admissibility of a 1950
purchase price of $399, pr $30 per acre, for 13.38 acres of laad. from
which a 1.1d4-acre steip was taken in October 1952 for o highway right-
of-way. Hawever, the supreme court, reviewing the case as a Irial de
novo on the issue of damages becavse the landowner contended the
award of the trial courl wins inndegquate, held that the assessment of the
trial court, S2C0 for the value of the strip taken and $150 as scverance
damages to the remainder of the 13.38-acre parce!, making a total of
$35¢, was sustained by the evidence. Such cevidence included the 1950
purchase price of 1fhe whole properly and an expert witness of the
counly who expressed an opinion 1hat the market value was not more
than §25 per acre.

+ See Redfcld v. Towa State Highway Comm'n, 251 Iowa 332, 343,
5% NW.2d 413, 420 (1959 (dced wus infraduced as evidence of the
ameunt of the purchase price); Stele v, McDonald, 88 Arie. 1, 6, 152
P.2d 343, 348 (1960) (sales coniract was inlroduced as evidence of the
amount of purchase price).

=7 Slate v, McDonald, 88 Arie L, 6, 352 P24 343, 146 (1960}, See
Redfic’d v, Towa State Highway Commn, 251 Towa 122, 343, 90 NW. 24
413, 420 (195%). The condemnee offered the deed of convevance, not
a5 independent evidence of market value, but 1o be considercd by 1he
jury only in connection with and having a bearing upon the value of
the opinions of the various witnesses, However, the supreme court held,
on zppeal, that the purchase price was admissible as  independent

. evidence of market value.

i Frslein v, City & County of Denver, 133 Coto. 104, 107, 291 P.2d
308, 309 (1956}, Lembo v. Town of Frumingham, 330 Mass, 461, 463,
115 N.E.2d 370, 371 (1933).

%= Ford v. City of Worcester, 335 Mass. 723, 724, 142 N.E2d 327,
328 (i5957).

130 Parker v. State, 8% Ariz. 124, 126, 359 P.2d 63, 64 {1961); Redheld
v. Jowa State Highway Comm'n, 251 Towa 332, 344, 99 N.W.2d 413, 420
(1959).

41 Parker v, Slale, 8% Ariz. 124, 126-27, 359 P.2d 63, 64 (1961).

43¢ Epslein v, City & County of Denver, 133 Colo, 104, 108, 293 P.2d
308, 310 (1956).

1t Mintz v. City of Worcester, 337 Mass. 756, 757, 153 N.E.2d 122,
124 (195R).

1% Lembo v. Town of Framingham, 330 Mass. 461, 463, 115 N.E.2d
30, 371 (1953).

‘% Epstein v. City & County of Denver, 133 Colo. 104, 108, 293 P.2d
308, 310 (1956}; Lembo v. Town of Framingham, 33 Mass. 461, 463,
113 NM.E.2d 370, 371 {(1953); Mintz v. City of Worcester, 337 Mass. 758,
757, 153 NLE.2d 122, 124 (1958),

¥ Epstein v. Cily & County of Denver, 133 Colo. 104, 108, 293 P.2d
308, 310 (1956}, Mintz v. City of Worcester, 337 Mass. 756, 757, 153
N.E.2d 122, 124 (1958),

stitutes an crror of law."" Once the sale price has beer
introduced in evidence, it is subject to explanation by the
owner of the circumstanees of the sale, and the owner ha.
Tull apportunity to show why such a sale has a limited bear-
ing on the present value. 1

Conseguently, in those jurisdictions where the purchasc
price is admissible as independent evidence of market value.
the time and circumstances of the sale and the economic
and physical changes since that sale become important.
The admission of sales prices as evidence is, thercfore
dependent on the facts of each particular case and how the
tria] judge interprets those facts in relation to the qualify-
ing factors. In an fowa case, a deed dated December 13
1965, conveying to the condemnce the subject property he
purchased in February 1956 and bearing revenuc stamp:
indicating the consideration paid,** was held not to be toc
remote in time to be admitled as independent cvidence ol
valuc in a condemnation action taking place in November
195744 The price paid for the property in question four
years previously was held to be admissible in a Colorade
case, even though certain public improvements in the vi-
cinity, which very likely cnhanced the value of the property
in the area, had been completed since the time of the prior
sale. Because all of these projects or improvements, which
were thought ta have enhanced property values, were in the
process of being made at the time of the prior sule, the
churacler of the land actually had not changed io the in-
tertm. In addition, it was common knowledge to all the
citizens in the city at the time of the previous sale that the

" public improvements would be completed in the near

future. 11

The purchase prices paid for the properties in question
at times four,?* six,"" and ten years *** prior to the date of
condemnation were admitied in the Massachusetis cases,
Even though real estate values had increased substantially
within the period, evidence of the purchase price paid by
the Jundowner four years previously was held to be prop-
erly admitted. According to the court, the conditions dur-
ing that period were doubtlessly within the memories of the

7 Mintz v. City of Worcester, 337 Mass. 756, 757, 153 N.E.24 122, 124
(1958),

W& Ford v, City of Worcester, 335 Mass. 723, 28, 142 N.E.2d 317,
329 (1957); Minz v. City of Worcester, 337 Mass, 756, 757, 153 N.E.d
122, 124 (1938).

0 Redfield v. Iowa State Highway Commission, 251 lowa 132, 343,
9% N.W.2d 413, 420 (1959). The deed did not direclly irndicate the
purchase price. but it had revenue stamps in the amoumt of 66
attached and cancelled, indicaling a consideration of $60.000. Those
fevenue stamps on the deed were held by the court 1o be as reli-
able an indication of Lhe consideration as if the reciled amount of
the puorchase price was cn il. Because revenue stamps are adlached
lo the deed pursvant to federal statute and the viotation of it is a
crime, they indicale wilth reasonable vertainty the consideration paid.

HOTd, at 34344, 99 NOW.2d ar 420, Afier introducing the deed in
evidence, the condemnee requested the trial judpe Lo instruct the jury
that such evidence should not be considercé as bearing independently
upon the value of the land taken, Lut should be considered by the jucy
only in connection with and having a bearing upen the value of the
opinions of various witnesses. However, on appeal, the supreme  coust,
in deciding on the issue of the admissibility of prior sales of the subjecy
property for the first time, held that the trial court properly refused 1he
insteuction to the jury and admitted the decd as evidence of value.

‘“ Epstein v, Ciy & County of Denver, 133 Colo. 104, 107-1%, 293
P.2d 308, 30%-12 (1956). Another reason for its admission was that e
landowner first brought the purchase price 1o the attention of the triad
court through a deposition 1aken preliminuary ta the trial: and so he was
in no position at the (rial 10 vrge error in the admission of the evidence.

“2Yembo v, Fown of Framingham, 320 Muss, 461, 115 N.E2d 370
(19%3).

413 Mintz v. City of Worcester, 337 Mass. 756, 153 N.E.2d 122 (1958},

M Ford v, Cily of Worcester, 335 Mass. 723, 142 N.E.2d 327 (1957).



jurors, and they could make duc allowances for them.*#
Evidence of a sale six years carlicr from a corporation to
the condemnces owning all the stock in the corporation,
was admitted even thoupgh the sale was a bookkeeping
“transaction to secure tax advantages for the condemnees.'*®
The issue in the other case did not directly involve the ad-
mission of the price paid for the property ten years earkier,
but rather the trial court’s exclusion of evidence offered by
the landowner relative to the circumstances of the prior
sale."® Lrror was held to have been committed in excluding
evidence of the circumstances of the sale; 7% however, the
error was not prejudicial in view of the fact that prices had
risen s0 much between 1943 and 1953 that the 1943 sale
price scarcely had any significance insofar as 1953 values
were concerncd.?

In an Arizona casc, evidence of the price paid for one
of the parcels in question, under a 1954 contract of sale
between the former owner and his son, both of whom were
the condemnees, was held 10 be admissible, even though the
price specified in the contract included in one lump sum the
200 acres of land with its improvements and the stock of
goods, topether with the “husiness and all of the good will
thereof.” **° Admitling that injury to a business is not com-
pensable in an eminent domain taking, the admission of
such evidence was not an error, according to the court,
when the trial judge had properly instructed the jury in the
definition of fair market value, and that injury to a busi-
ness is not properly within the meaning of the eminent
domain statute. In addition, the court stressed ¢he Tact that
this sale was the only one that had taken place in the area
for many years.’™? Admission of evidence of a prior sale
price in a later Arizona case was an errer because the con-
ditions and values of the properiies in the vicinity had
changed so materially in the two-year interval between the
date of the prior sale and the taking that the purchase price

45 gmho v. Town of Framingham, 330 Mass. 461, 463, 115 N.E.2d
370, 371 (1953). Crror was not commilted in wdmitling in evidence the
fact 1hat the property had a $1.000 morigupe oo it at the Llime of
1he prior purchase, The amount of apy morlpape was immaterial, since
the jury was to value 1he property without tepard to any encumbrances.
Therefore, the admission of this immaterial evidence could not have
injuriously aMected 1he rights of 1he landowner,

0 Mintz v. Cily of Worcester, 337 Mass, 756, 756-57, 153 N.EId 122,
12324 {1938). The sale buing in eviderce, the landowners had full oppor-
iuenity to rebut the evidence by showing why it had a Jimited beuring
on present value, In addition, the landowner failed to make a motion 1o
sirike the evidence,

#2 Ford v. Cily of Worcester, 335 Mass. 723, 715, 142 N.E.2d 117,
32829 (1957). The porchase price was brought out on cross-examina-
tion, and the landowner atlempted o prove on te-direct that the price
was reduced because the scllers were aboul to cnter military service and
50 were anxious ta sell,

st6 14, As long as the condemnor had made the 1943 sale relevant
under Lhe considerable latitude allowed on cross-examination, i was open
to the landowner to show the circumslances of the sale. The fact ihat
the sellers were about to enter mwilitary service was a circumstunce of
the sale, as any pressure on the sellers is relevant even if it does not
eslablish compulsion.

40 1d Winesses fer the condemnor testified that the divergence
between the 1943 price and 1956 values was from 300 10 400 percent.

40 Srate v, McDonald, 88 Ariz. I, 6, 352 P.2d 343, 346 (i1%60), The
State cbjected to the ndmission of the contraci of sale because the price
of the realty. improvements, and poing business were lumped together,
and, at the time of the sale, separate values were not given for 1he com-
ponent parts of the property.

sLId 0 al 67, 352 P.2d ar 346, The supremme court did admit thac
the contract standing alane with i1s Jump sum price lag would have been
prejudicial, but under the circumstances it wias nct misleading to the
jury, One of the ciccumstances that assisted dn clarifying the contract
wag that the trial ¢ourt permitled wide latilude in the direct and cross-
examination of withesses 0 establish the ''dale of sale™ vajue of the
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had no probative value.*** However, inasmuch as there
was ample other evidence relative to the value of the prop-
erty to sustain the verdict, the crror was held not to be
reversible. 1%

California’s recently enacted Evidence Code contains a
provision regulating the admissibility of evidence of sales
of the subject property.’®* Under the statute,

.+ . when relevant 1o the determination of the value of
the property, a witness may take into account as a basis
for his opinion the price and other terms and circum-
stunces of any sale or contract to sell and purchase
which included the property or property interest being

valued . . , if the sale or contract was frecly made in
good faith within a reasonable time before or after the
date of valuation . , . [However,] where the sale or con-

tract to sell and purchase includes only the properly or
properiy intercsl being taken . . . fthe] sale or contract
... may not be taken into account if it occurs after the
filing of the s pendens [in the condemnation action].

Another section of the Evidence Code makes clear that
such cvidence may be introduced only in support of the
opinion festimony of valuation witnesses and nof as in-
dependent evidence of value'#"

SUMMARY AND CONCLUSIONS

By holding the purchase price paid by the owner for the
property in question 1o be admissible on direct examination
as evidence of market value, recent highway condemnation
cases followed the universal rule. Under that rule the
purchase price of identical property is admissible, provided
the sale was bona fide, voluntary, and recent, and provided
that neither econemic nor physical conditions have ma-
rerially changed from the date of the sale, The reasan for
admitting such prices is that they are important cvidence
in determining present value, However, the price paid must
have probative value with regard to the determination of
market value at the lime of condempation. The determina-
tion of the evidence's probative value is discretionary with
the trial court.

An analysis of the recent cases does not seem to reveal
any type of rule with regard to a limit to the time of the
sale, Those recent cases appeared to be very lenient with

varipus items of personzlty that ihe jury could use to readily determine
the contract price of lhe realty.

sz Parker v, State, 39 Ariz. 124, 126-27, 359 P.2d 63, 64 (1951). When
the condemnees acquired their properties, there was no highway con-
structed adjacent to it and no definite plans were in existence 1o build
one. Shorlly alter the acquisition, ihe state purchased easement righis
from the Jandowners to consiruct & highway and in relurn granted them
access rights from their properties to the highway. The easemenls preally
enhanced ihe value of the property in relation 1o what they had originally
paid for it. Censequently. the tandowners contend that becavse of the
changed conditions by the time of the condemnation action, the cost no
longer had any bearing or relationship 1o the truc value of the rights
being deprived. The condemnalion action atose here becausc the slate
needed more land and had fo take the access rights previously given.

43 4, The court also sicessed the Tact that the case was tried without
a jury. Under such circumstances the court assumed the trial court
would ignore the incompetent evidence,

G4 Car, EviDEnce CobE § §15 [(West 1966), in the Appendix of this
report, -

45 CaL. EVIDENCE CopeE § §13 (West 1966), in the Appendix of this
reporl.
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regard to admitting prior sales prices, particularly in view
of the physical and cconomic changes that had taken place
between the sale and condemnation dates. Two reasons
appear to exist for this leniency: onc reason is that the
landowner has an opportunity to explain the circumstances
of the sale; the other appears to be that the jury can take

into consideration common knowledge relative to eco-
nomic and physical changes.

Much of the discussion in Chapter Four about the dis-
tinction between independent evidence of value and evi-
dence introduced mercly to support a witness’ opinion of
value is relevant here.

CHAPTER SIX

ADMISSIBILITY OF EVIDENCE OF OFFERS TO BUY AND SELL

In his monograph, Real Estate Valuation and Highway
Condesmnation Awards, Ratcliff says that offers to selt and
offers to buy are uscful indicators of value if the offers are
bona fide, current, and in such form that acceplance will
create a binding contract.'”s This probably explains the
persistent efforts to introduce such evidence despite the
general disfavor it has mct in the courts. In the sample of
cases studied, issucs relating to the admissibitity in evidence
of offers to buy and affers to sclf pertained to both the
properly subject to condemnpation and comparable lands.
Some issues involved the admissibility of oflers made by
the condemner to purchase cither the subject property ot
similar property. Most of the issues, however, involved the
admissibility of offers made by third persons to purchase
the subject property. An olfer by the owner to sell was only
rarely involved,

OFFERS TO BUY OR SELL THE SUBJECT PROPERTY

Offers Made by Third Persons

Under the majority view evidence of unaccepted offers
made by third persons to purchase the property in question
is inadmissible on direct examination to prove the market
value of real property.**7 Reasons given for excluding such
offers include their inherent unreliability in establishing
market value15* the difficulty i establishing their good
faith,?»? and their rcpresentation at best as the opinjon of
one rather than of two partics.'*

lllinois has taken a more liberal view relative to the
—

a8 RATCLIFF, supra note 191, at 64,

1 State v, McDonald, BE Ariz. &, 9-10, 332 P.2d 243, 348-40 (1960)
(dictum); Ruth v. Dep't of Highways, 145 Colo. 545, 549-50, 359 P.2d
1033, 1035 {1961) (dictum); Southwell v. State Highway Dep't, 14 Ga.
App. 479, 479-8, 122 S.E.2d 13, 132-33% (1964) {dictum); City of
Chicago v. Harrison-Halsted Bldg. Corp., 11 IIL 2d 431, 438, 143 N.E.1d
40, 44 (1958) (dictum); L’Eloile v, Director of public Works, 8% R.J,
394, 402, 153 A2 173, 197 (1959} (dictum); § MicHoLS, skpra mote
199, § 21.4(1).

iRtk v, Dep't of Highways, 145 Colo. 546, 549, 359 P2d 1033,
1035 (1961) {(dicfum)}. Offers w0 prrchase are speculative on the question
of value. Sce 5 NICHOLS, supra nole 1998, § 21.4{1)- .

i Srate v. McDonald, 83 Ariz. 1, 9. 152 P.2d 343, 348 (1960} (dicinm);
City of Chicago v, Harrison-1{alsled Bldp. Corp., 11 1. 2d 431, 438, 143
N.E.2d 40, 4445 (1958) (dictum}; 3 MicHOLS, siepra note 199, § 21.4{1).

0 Siate v. McDonald, B8 Ariz. 1,9, 352 P.2d 343, 348 (1960) {(dictum};
5 NickoLs, supra note 199, & 21.4(1).

admissibility in condemnation proceedings of offers to pur-
chase the subject property. In the absence ol evidence of
actual sales of similar property in the vicinity, recent bona
fide offers to purchase the subject property for cash by
persons able to buy arc admissible under the minority rule
as some cvidence of the property’s market value. ¥t The
reason for their admission is that offers to purchase under
these conditions arc some evidence of what the subject
property would sell o on the market.*s* However, the
minorily rule does not include offers Lo purchase received
after the Gling of the condempation petition.”®s Under that
rule, an admissible offer must have been made in good
faith, and the offeror must have been not only a man of
pood judgment but one acguainted with the value of real
estate jn the vicinity and having the financial means to pay
for the property. In addition, the offer must be for cash
and not for credit or in exchange, and must be made with
reference to the market value of the property and not to
supply a particular need or fancy.*™ The bona fide charac-
ter of an offer is a preliminary question to be decided by the
trial court *** and its admission in a particular case is dis-
cretionary with that court, whaose decision will not be dis
turbed unless it is manifestly ngainst the weight of evi-
dence.™ The burden of establishing a sufficient foundation

wi Dept of Public Works an<t Bldps. v. Lambert. 411 TIL 183, 191, 16¢
wW.E2d 356, 36D {1952]; City of Chicago V. Harrison-Halsted Bldg
Corp., 11 HL 2d 431, 43%, 143 N.L.2d 40, 44 {1958). See also slale v
McDonald, 88 Ariz. 1, 10, 352 P24 343, 345-49 (1960) {dictum); Buw
v. Dep't of Hiphways, 145 Cole. 546, 550, 159 P.xd 1033, 1035 (1961
(dictum); L'Eioile v. Diceclar of Public Works, 89 R.I. 144, 40k, 1%
A2d 173, 177 (1959 (dictum); 5 Wicuoirs, supra nole 199, § 21.4(1}.

@z Dep't of Public Works and Bldgs. v. Lambert, 411 1ik. 183, 191, ¢
N.E.2d 356, 360 (1952},

03 Dep't of Public Works and Bldgs. v. Finks, 10 N1, 2d 15. 19, 1¥
MN.E2d 267, 269 (1956). The wrial court was held 1o have propert
excluded evidence of an offer w0 purchase the condenned property when
the offer was received subsequent [0 the filing of 1he condemnati
pelition. Such offers are inadmissible even under the minority vier
See 5 MNiceoLs, supra nole 199, § 214017,

41 City of Chicapo v. Harrison-Halsted Bidg, Corp., 11 f1. 2d 431, 43
143 N.E2d 40, 45 {1958).

w63 Trep™t of Public Works and Bldps. v. Lamberi, 411 IiL 183, 191, ¥
N.E.2d 356, 36D (1952), 3ee alze City of Chicaga v. Harrisen-Halsk
Bidg. Corp., 11 Ll 2d 431, 418, 143 N.E.2d 40, 45 (15958). Private oflx
may be mulliplied o any extent for the purpose of Lhe capse, and 1
would be diflicult to prove that they were made in bad faith,

4 Pep't of Public Works and Bldes. v. Lambert, 411 T 183, 19Y, R
N.E.24 356, 160 {1952); City of Chicago ¥, Harrison-Halsted Blde. Cop
11 110, 24 40, 438, 143 N.E.2d 40, 45 (1958),
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by showing that the offer was bona fide, for cash, and made
by a person able to comply with its terms, if accepted, is
upon the party secking to have the offer admitted in evi-
dence.’"" In two recent Iilinois cases, because the offers to
purchase did not comply with the carefully circumscribed
conditions necessary under the minority rule, they were
held to have been property excluded by the trial court.1os
in one case evidence was not presented to show that the
prospective purchaser could pay cash: 19¢ in the other the
offer was not for cash, as required by the rule, but for
partly cash and the balance payable in monihly terms.!®®

Cases in Arizona,*™ Colorado,'"? and Rhode Island 170
dealt with the issue of the admissibility in evidence of offers
to purchase the property in guestion. All three cases fol-
lowed the majority view by agrecing that evidence of offers
to purchase the property in guestion were inadmissible on
direct examination under the Facts of the particular cases 17!
However, from an analysis of the reasons for the decision
in each case it is difficult to determine what rule those juris-
dictions should adopt under other circumstances, Through
dicta all three courts acknowledged the existence of a
minority tule providing that, under limited circumstances
and upen laying the proper foundation, tecent hona fide
oftérs to purchasc are admissible on direct examination as
some cvidence of market value, 178

Testimony was held in a Rhode Island case ta be prop-
erly excluded as evidence of value when it was given on
direct examination by one of the landowners that substan-
tial offers to purchase the property in guestion were made
by responsible persons prior to the taking. Admitting that
the exclusion of such offers was in accordance with the
prevailing view, the particular reason for the exclusion in
this case was that the landowner's testimony regurding such
offers made to him would have been at best only hearsay
evidence, thereby making them inadmissible. Consequently,
the court reached the decision without having 1o pass on
the question of whether such offers would have heen ad-
missible under other circumstances. '™ After revicwing both
e

“f Dep’t of Public Works and Bldes. v. Lambert, 411 111 183, 19¢, 103
N.E.2d 3865, 360 (1932); City of Chicapo v. Harrison-Flalsted Blde. Corp.,
1t 1N 2d 431, 436-39, 143 M.E.2d 40, 45 ([958).

= Dep't of Public Works and Bidgs, v, Lambert, 411 111, 183, 190-%1,
103 N.E.2d 356, 360 ¢1932). A real estate broker., testifying as a witness
for the tandowner, gave leslimony relative to an ofler, which was made
by a person from another state and rejecled by the landewner, to
purchase a parl of 1he lund tn be 1aken in the condemnation procceding,
Furthter testimony showed that the prospective purchaser paid a small
amount as carnest money, bul the purchaser did nor see all of Lhe cash
nor did he know whether the efferer was able o pay it. In the absence
of evidence showing the qualification or ability of the prespeclive
purchaser o comply with the offer if it had bcen accepted, the exclusion
of the offer was not an abuse of (he trial courl's discretion.

W City of Chicapo v. Harrisor-Halsted Bidy, Corp., 11 1Il, 2d 4211, 437~
39, 143 NE.2d 40, 44-45 (1958). Under the terms of the offer to purchase,
the landowner would receive onc-hall in cash znd the balance in 16
equal monthly instailments with interest al the rale of five percent per
annum. Such an offer was properly excluded because it was not for
cash as required by the rule, but for parily cash and the halance pavable
in monthly terms.

#1Slate v. McDonrald, 88 Ariz. 1, 352 P.2¢ 343 (19607,

2 Ruth v. Dep't of Highways, 145 Colo, 546, 359 P.2d 1033 (1961).

‘P L’Eloite v. Direclor of Public Works, 8¢ R.I, 184, 153 A2d 173
(1959},

T Srate v. McDonald, 88 Ariz. 1, 4-10, 352 P.2d 343, 348-49 (19605
Ruth v, Dep't of Highways, £45 Colo. 546, 549-50, 359 P.2d 1033, 1035
{1961); L'Cteile v. Bireclor of Tublic Works, 89 R.I. 394, 402, 53 A.2d
173, 177 {1959, .

45 Id. See alse Dep't of Public Works and Bldgs. v, Lamberc, 48t 1.
183, 191, 103 N.E.2d 356, 360 (1952); City of Chitapo v. Harrison-

Halsied Bldg, Corp., 11 T 24 431, 438, 143 N.E2d 40, 44-45 {1958),
% L Etoile v. Dircctor of Poblic Works, 89 R.1. 394, 402, 153 A2d 173,
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the majority and minority views relative to the admissibility
of offers, the Arizona court held that, under the particular
circumstances of the case, a witness for the landowner was
crroncously permitied to testify that prior to the condemna-
tion action he had offered to purchase one of the propertics
in question for $75,000, bul that the offer had been re-
jected because the property had already becn sold to the
landowner’s son. Here the particular circumstance warrant-
ing the rejection was the witness’ testimony on  cross-
examination to the effect that he did not have the amount
of money he had offered the [andowner.'™ Such an offer
did nor mect the requirements set out far ihe minority
view 1™ hecause it was neither a hona fide nor cash offer.1™
The issue in the Colorado case involved the admissthility in
evidence of nepotiations for the purchase of the property in
question. These negotiations had never progressed to the
point of a sale or even a firm offcr to purchase before they
were disconlinued on the initintion of the condemnation
proceedings, Such cvidence was held 10 be inadmissibie on
the ground that it was not relevant to ¢slablishing the
property’s value. In view of the preponderance of au-
thority holding that evidence of actual offers to purchase
arc inadmissible and in view of the scarcity of authority for
even the limited admissibility in evidence of offers 1o pur-
chase, evidence of mere negotiations to purchase would,
according to the court, lack probative valye

Offers Made by Condemnor

Offers made by the condemnars 10 purchase the properlies
in question prier to the condemnation procecdings were
held to be inadmissible by both the Tllinois *' and Rhode
Island *** courts, either as evidence of market value ™™ or
as an admission by the condemnor of the value of the
property.*** One reason for excluding such evidence is that

177 (1959}, Whether or nol such evidence should be (aken to have proba-

tive value was nat an issue hefare the court. Therefore, the question
still exists of whether such offers woauld have been admitied in cvidence
if they had been presented by a competen! witness.

=7 State v. McDonald. 88 Ariz, [, 9 10, 352 P.2d 143, 348-49 {1960).

7 See Dep't of Public Works and Bldgs. v. Lambert, 411 Hi 183, 191,
103 N.W.2d 356, 360 (1932); City of Chicago v. Flarrison-Halsted Building
Corp.. 11 N1 24 431, 438, 143 N,E.2d 40, 44-45 (1858}, These cases sor
out the condilions of the mincrity view.

v State v. McDonald, 88 Ariz. 1, 10, 352 P24 343, 348 (1960). How-
cver, an anaiysis of the case indicated that an offer by & ihird person 1o
purchase the property in question mipht be admissible .. Arizona wnder
the carefully circumseribed conditions outlined in the LNOrity view,

1 Ruth v. Bep't of Highways, (45 Colu. S44, 550, 159 I'.2d 1G33, 1035
{1961). Mepotintions would be inadmissible under cither view., 1f offers
are inadmissible, except under cerlaip vonditions, surely negotiations
Wwould by inadmissible. Mowever, the court failed to decide if it would
hold admissible recent bona fide cash offers to purchase.

! City of Chicago v. Harrison-Halsted Bldg. Corp., 11 NL 2d 431, 434-
35, 143 N.E.2d 40, 42- 43 {1958). The landowrer claimed that the con-
derener’s offer to' purchase the property prior 1o the suil is relevant as
a type of probalive evidence on the question of value. In addition, the
landowner cliimed, because it came from a pacly o the suit. it is
relevant and admissible on the prounds 1hat it constiloted an zdmission
by 1he condemnur of the property's value. However, the court held (hat
the proflered evidence of the condemnor’s offer to purchase was properly
excluded.

2 L’Etoile v. Direclor of Public Works, 8% R.I, 394, 400, 4D3- D4, 153
Ald 173, 17778 (E959). A leller ceceived by the landowner in which
the condemnor offercd $2E.100 for the property about 10 be faken wis
held to be properly excluded.

s City of Chicago v. Harrison-Halsted Bldg. Corp., 11 111, 2d 431, 434-
33, 143 N.W.ad 40, 43 (1958); L'Ewile v, Dircctor of Public Works, §9
R.I. 384, 40104, 153 A.2d 173, 178 (1959). Sec § MNicHoLs, supra note
194, § 21.4(1). -

3 City of Chicngo v. Harrison-Halsted Bldg. Corp., 11 1L 2d 431, 434
35, 143 MLE.2d 40, 43 (1958).
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an offer of settlement is made without prejudice.*® In
Miinois another reason is that there, under statule, a con-
demnor must make an atiempt to agree with the owner
on compensation before instituting condemnation proceed-
ings.'*% Conscquently, an ofter to purchase by the taker is
mandatory as a condition precedent to filing the petition.>7
At any rafe, since its exclusion was not prejudicial to the
landowners, the question of whether the lower court in the
Rhode lsland case erred in excluding the offer to purchase
was immaterial. The jury verdict was in excess of the ofler;
and cven if the offer had been admitted, it could have gone

only to the weight of testimany given by the condemnor’s
ARR

Offers Made by Owner: Oplions

None of the cases in the sample revicwed dealt with the
admissibility of offers by the owner 10 seli the subject
property, but such evidence is generally hetd to be in-
admissible ™ One case involved the admissibility of evi-
dence of an option agreement eptered into by the United
States government and a neighboring landowner, Such an
option is, of course, basically an offer to sell at a certain
price, wsually within a specified time. The court said that
options are inadmissible because they involve too many
contingencies to he relevant or material in determining the
issue of market vajue of real estate. " The option is a micre
offcr that binds the optionee to nothing and that he may or
may not decide to accept within the specified time.*?

OFFERS TO BUY OR SELL SIMILAR PROPERTIES

Offers Made by Third Persons

Evidence of offers made by third persons to purchasc ¢com-
parahlc lands is inadmissible on the question of the valuc
of property under consideration For condemnation. ™ One
reason for excluding such cvidence is that those offers are
not a measure of the market value of the similar prop-
erty.#* If isolated unaccepled offers to purchase the prop-
erty in question are inadmissible to prove its value, the
Georgia court reasoned that jsolated unaccepted offers to
purchase comparahle properties should accordingly be con-

16 L’Eloite v. Directer of Public Warks, 8% R. 1. 394, 404, 153 A2d
173, 178 {195%).

1 frn. Rev, STaT. ch. 47, § 2 (1965}, "“Where the righl to take private
properly for public uwse, . . . the compensation 10 be paid for or in
vespecl of Lhe property songht to be appropriated or damaged for the
purposes above mentioned cannet be agreed wpon by ihe parties interested

1 Cisy of Chicage v, Harrison-Hatsted  Bldg. Corp., 11 m. 2d 421,
434, 143 N.E2d 40, 43 (1938).

w8 L'Fioile v, Director of Public Works, £0 BRI 394, 404, 153 A
173, 178 (1959}, Such weight would have been slight when it is remem-
bered that the offer must have taken inte consideration such elements as
time and cost of litigation ant the amocunt of inlerest that must have Tun
from the time of taking.

18 Sepe 5 NICHOLS, fkpra noic j99, § 21.4(2). An offer hy the owner,
made at or about thc lime of the taking, 1o scli the land for a lesser price
than he mow contends it is worth is competent evidence apainst him.

9 State v. McDonald, B8 Ariz, 1, 7-8, 352 P.2d 243, 347 {1960).

a1 Mankey v. Employer's Cas. Co., 176 5.W.2d 357, 362 (Tex. Civ. App.
1943). Sce § NICHOLS, supra note 199, § 21.5 for a discussion of oplions.

192 §yaie v. Farabee, 268 Ala. 437, 440, HE 5o, 2d 148, 150-51 {19591,
Southwelt v. State Highway Dep’t, 104 Ga. App. 479, 479-80, 121 S.E.2d
131, 132-3% {1961), See also Slale v, Lincolp Memory Gardens, lnc., 242
Ind. 206, 243, 177 M. E.2d 855, 658 (1961) (dictum}: 5 MicnoLs, sapra
note 199 § 21.4(3).

3 Siale v. Farabee, 268 Ala. 437, 440, 108 So. 2d 148, 150 (1959},
See alsp State v, Lincoln Memory Gardens, Inc., 242 Ind. 206, 213, 177
M.E.2d 655, 658 (1961 (diclum}.

sidered as incompetent evidence of the condemned prop-
erty’s value.*™" Hence, that court refused to extend the
rule, which provides that evidence of aclual recent sales
of similar properties in the vicinity be admitted as a de-
terminant of the value of the condemned property, to in-
¢clude as competent evidence **° unaccepted offers to pur-
chase similar properiies. However, even if the offer
had been accepied and the property sold in the Georgia
case, the testimony would still have been inadmissible
because a proper foundation had not becn laid for i
admission. Evidence had ot been introduced to show the
similaritics between the two properties or that the trans.
action was near in peint of time fo the taking of the
condemned property.?*

Offers Made by Cendemnor

Evidence of the amount offered or allowed by the com-
demnor to other property owners for comparable properiy
is inadmissible and its admission would generalty consti-
tute a reversible error®? Even though the trial court in
Blount County v. McPherson ' etred in admitting the
amount offered by the condemnor for ncighboring Jand
the admission was not a reversible error because the wit-
ness’ testimony in that regard was inconclusive and not
responsive.*®?

Offers Made by Owner

Offers made by owners to scil comparable lands are in-
admissible as evidence of market vatue of the propert:
taken by condemnation.”" Onc reasomn for their rejectior
as a determinant of just compensation is that an offer 1
sell comparable properly is not cven considered to be :
measure of the market value of that similar property. Suet
evidence is incompetent to prove the market value of th
comparable property because the asking price is onty th
opinion of one person who is not bound by his statemer
and too unreliable to be accepted as a correct fest &
value.s9 Even though the landowner in a ¥ermont cas.
was erroneously permitted to testify as to the asking pric
for similar property, the error was held not 1o be prei
dicial or reversible.2 The offer was so lacking in prob.
tive value that the appellate court was “. . . unable @
conceive haw the jury could have made any usc of itatz
to say nothing of an improper ase.” o0

i Sputhwell v. State Highway Dep'r, 104 Ga. App. 479, 479-80, t-
§.E2d 131, 132-33 [1961). The offer wonld have no probative valuc. :
addition, under the circumstances of Lhis case, lhe testimony cf the wite:
was hearsay.

s [d. at 479, 122 8.E.2d at 132

we [ a1 48O, 122 S.E.2d at 133,

27 Blounl Counly v. McPherson, 268 Ala. 133, 136, 105 So. 2d 117, 1
(1958).

95258 Ala. 133, 105 So. 24 117 (1958).

s [d. at 136, 105 So. 2d at 120. The error was committed while crz
examining one of the condemnor's wiltnesses whe had appruised beth !
condemnee’s land and that of a peiphber's. He was asked the amoont
his appraisal of the neighbor’s property-

W0 Penna v, State Highway Bd., 122 VL 290, 294, 170 A.ld 63D, ¢
(1961). Sec also Stale v. Lincoln Memory Gardens, Inc., 241 Tnd. =
213, 177 M.E.24 655, 658 (1961) [diclum}; 3 NicHovs, supra note i
§ 21.4(3}.

521 Siate v, Lincoln Memory Gardens, Inc., 247 Ind. 206, 213, 177 N.E~
655, 658 (1961) (dickum),

t penna v, State Highway Bd,, 122 Vi 280, 294-25, 170 A.2d 630, ¢
{1951},

we [d, al 294, 170 A2d at 634,



SUMMARY AND CONCLUSIONS

Offers to buy or sell property made to or by the condemnee
or owners of comparable property are generally inadmissi-
bie on direct examination as evidence of the market value
of the subject property. The same rule is applicable 10
offers made by or to the condemnor regardless of whether
the property in guestion or comparablc property was ifn-
volved. Under a minerity rule, such as in Illinois, recent
bona fide offers by third persons to purchasc the subject
property for cash are admissiblc as some evidence of
market value, Offers to sell may in some instances be used
to contradict an owner's present contention that the prop-
erty is worth morc money. The same rules applying to the
admissibility of offers are applicable to options.

The case for excheding evidence of offers was well stated
by the California Law Revision Commission:

{b) Oficrs between the parties to buy or sell the
property io be laken or damaged should . . . Dbe ex-
cluded from consideration, Pretrial settlement of con-
demnation cases would be preatly hindered if the parties
were not assured that their offers during negoliations are
not cvidence apainst them, Such offers should be ex-
cluded under ihe general policy of excluding evidence
of an offer to compromise impending litigation.

{c} Offers or optiens te buy or sell the property 1o
be taken or damaged or any other property by or to
third persons should not be considered on the question
of value except 1o the extent that offers by the owner of
the property subject fo condemnation constitle admis-
sions.

Oral affers are often plibly made and refused in
mere passing conversation, Decause of the Siatute of
Frauds such an offer cannot be turned into a binding
contract by its acceptance, The offerer risks nothing,
therefore, by making such an offer and there is little in-
centive for him to make a careful appraisal of the prop-
erly before speaking, Thus, an oral offer will oflen cast
littke light upon the question of the value of the property.
Another objection to permitting oral offers 1o be consid-
ered is that they are easy to fabricate,

An offer in writing in such form that it could be
turned into a binding contract by its acceptance is better
evidence of value than an oral offer, But written offers
should not be considered becaunse of the range of the
collateral inquiry which would have 1o be made to deter-
mine whether they were an accurate indication of market
value. Such an affer should not be considered if the
offcrer desired the property for some personal reasons
uneelated o its market value, or if, being an offer to
buy or setl at a future time secured by an option, it
reflected a speculative estimaie rather than prescnt vatue,
or if the oficrer lacked the neccssary resources to com-
plete the transaction should his offer be accepted, or if it
was subject 1o contingencies. Not only would the range
of collateral inquiry that would be necessary to deter-
mine the validity of a written offer as a true indication
of value be greatl, but it wonld frequently be very diffi-
cult 1o make the inguiry because the offerer would not
be before the court and subject {0 cross-examination.

Tn view of these considerations and the fact that the
value of such evidence is slight, the Commission has
concluded that offcrs should be excluded entirely from
consideration as basis for determining markel valug
except that an offer to sell which constituies an admis-
sion should be admissible for the reasons that admis-
sions are admissible generatly. 1t

In accordance with this policy, the recently cnacted
Czlifornia Evidence Code prohibits the use of offering
prices as evidence of value, except as admissions against
interest and then only in support of the opinion of a
gualified witness as 1o the subject property’s vatue™™®

Despife the arguments that can be made apainst per-
mitting offering prices to be used as evidence, the author
has some doubts about the desirability of a rule that flatly
prohibits admission of such evidence, There may he cases
where an offer is about the best available evidence of
market value. In such cases, should not the cvidence be
admissible at least to support the opinion of a valuation
witness, particularly if a proper foundation supporting the
offer’s reliability has been first laid? A rule based on the
minority view would scem preferable to a flat prohibition.

by CaL, Law REV. COMM™N, supra nole 422, A-1, A-T to A-B.

CHAPTER SEVEN

ADMISSIBILITY OF EVIDENCE OF VALUATIONS MADE FOR

NONCONDEMNATION PURPOSES

One of the parties to a condemnation ptoceeding some-
times will seek to introduce evidence of valuation of the
subject property made [or noncondemnation purposes, par-
ticularly when such valuation is supposed to be made oa a
market value basis. Valuation made for tax purposes was

the most commoen noncendemnation valuation invelved in
the recent highway condemnation cases reviewed in this
study, but other types of wvaluations occasionally were

involved.
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ASSESSED VALUATION FOR TAXATION

Evidence Held Inadmissible

It has been said that the overwhelming weight of authority
supports the rule that valuations made for taxation pur-
poses are inadmissible on direct examinailion as an indica-
tion of the condemned property’s market value.”®% Several
reasons have been given for this rule, The basic aone is that
tax valuations rarely represent market value and therefare
would not be a fair criterton of such value in condemnation
proceedings.®® Valuations for tax purposes arc aimed at
equalizing the community tax load rather than at ascertain-
ing exactly what the property would sell for en the open
market. Morcover, tax assessmcents are scldom done with
the same degree of detail and study that is required in con-
demnation proccedings, Also, in many instances the time
span between the fatest tax assessment and the date of tak-
ing is tco long to be of any uscful value in condemnation
procecdings. Finally, tax assessments are not subject 10 any
of the restrictions of the hearsay rule, nor are they, being
an ex parfe siaiement of the assessor, subject to cross
cxamination.”o®

Only a few cases in the sample of highway condemnation
cases reviewed could te said to deal with admissibility of
evidence of valuations made Tor tax purposcs, but most of
them supported the majority tule discussed earlier** One
of them, however, pointed out that a tax assessor may
quali{y as a vaheation witness; he mercly is prohibifed from
testifying as to the value shown oa the assessment rolls.*'"

Evidence Held Admissible as an Admission
Against Interest

The rule excluding assessed valuations as evidence has becn
relaxed in those states that permit the Jandowner or his
agents to participate in assessing the property for tax pur-
poses. Alabama has held that where a landowner testifies
as to the value of the land to be taken, the tax assessment
sheets prepared by him or his agent are admissible on cross-
examination, not for the purpose of showing the value of
the land but as an admission apainst interest and to test his
credibility, judgment of value, and memory.®*' The pur-
pose for offering the tax assessment sheets in evidence must

B3 Cal. Evicence Cobne § 822(b) (West 19663, in the Appendix of 1his
reporl. .

808 3 Car. Law REv, COMM'N, supra note 422, A-48; 5 NicHODLS, supra
note 199, § 22,1

81 City of Chicapo v, Harrison-Halstead Bldg, Corp., 11 H1. 2d 431,
439, 143 M.E.2d 40, 45 {1957); 3 CaL. Law Rrpv. Con’N, supra note
422, A-48-A-1%, 5 NiHoLs, supra nele 199, § 22.1,

%53 CaL. Law Rev. COMM'N, supra nole 422, A-48-A-49; 5 MicnoLs,
supra note 199, § 22,1,

e Roundtree Farm Co. v. Morgun County, 249 Ala. 472, 475, 3t So.
2d 346, 349 (1947); Etowah Counly v. Clubvicw Heiphits Co,, 267 Ala.
355, 357, 102 A2d 9, 10-1§ (1958); City of Chicago v, Huerison-Halsled
Bldg. Corp., 11 1L 2d 431, 439, 143 N.E:2d 40, 45 (1557). The Illinois
case held it was not an ersor to exclude from the jury the valbation of
the condemncd property made by the tax assessor for the porpose of
taxation. Here the landowner offered the assessor as a witness for the
purpose of proving on direct examination ihe assessed value of the prop-
erty as shown on ilic assessment roles. MNotice that the objcction wis te
the siatement of value as shown on the assessment rolls and not to the
ASSESSOT A5 a wilness.

s City of Chicago v. Harrison-Halsted Bldg. Corp., 11 1. 2d 431, 439,
143 N.E.2d 40, 45 (1957).

&1 Roundtree Farm Co. v. Morgan County, 249 Ala. 472, 475, 31 So.2d
346, 349 (1947); Etowah County v. Ciubvicw Heights Co., 267 Ala. 355,
357, 102 So. Xd %, 10-11 (1958} (dictum). Tax assessment sheels pre-
pared by ihe landowner or his ageat are inadmissible on direct exanina-
tion 1o prove the value of the property. See 5 NICHOLS, supra nolc 199,
§21.1.

be made clear at the time of their introduction.®? When
the subject property is owned by more than one person or
by a corporation, the identity of the person participating
in fixing the assessed value could become an important
point,

Onc of the issues in a Maryland case involved the ad.
missibility of evidence relating to the corporate con-
demnee’s cifort prior to the iitiation of the condemnation
proceedings (o have the amount of its tax assessment re-
duced. Because the probative value of the proffered evi-
dence was so slight, its exclusion by the lower court was
held oot to be ap error.®?® Another reason given for affirm.
ing the lower court’s ruling was that the assessment per-
tained fo the tract as a whole, and there was nothing in the
record to indicate what value, if any,”* was placed by the
condemnee on the tract direcily invelved in 1the condemna-
tion proceeding”'s This case secems to deeide the issue
only on the facls presented; consequently, onc does not
know how the court would react ta such cvidence under
other situations. The evidential issues raised in the two
Alahama cases 7% differ from those raised in this case. In
those two cases, the issue involved the introduction of tax
assessments that the landowner participated in preparing,
while in the Maryland case the problem related to the ad-
missibility of attempts by the landowner to oblain a redue-
tion in the amount of its tax 4sscssment.

Evidence Held Admissible as Evidence of Value

A Vermont case has indicated thal appraisals made of the
property for tax purposes arc admissible as evidence of
value in direct examination in eminent domain pr . ced-
inps 517 The issue in Colson v, State Highway Bi 00
arose, however, because the trind court refused to permit
the condemnor to cross-examine the landowner relative to

w2 Eypwah County v, Clubview Heights Co., 267 Ala, 155, 357, 102 ALY
5, 11 (19383, Ugheld was the wial court's refusal to permit the inmtre-
duction of a inx assessment shecl prepared by the president of the cor.
demnece corporation, or under his supervisicn, when offvred by the con
demner during the cress-examination of the president. The reason is tha
it was not entirely clear for just what purpose the tax assessimynl shee
was offered in cvidence,

M3 Congressional School of Acronautics, Inc, v. State Roads Comm'n
218 Md. 236, 254, 146 A 2d 558, 568 {1958). The reasons for offcring th:
cvidence were not given, Fhat is. was it offercd as evidence ©of value ¢
at an admission apainst interest?

54 Igd, The opinion does not clarify what the court mezns by the vals:
placed on the tract by the condemnee. Dous that refer lo the value place:
on the peoperty by the owner during tax assessmenl? Or, dees it refer
1o & valee placed on the land by the owner during an appeal of la
assessments?

815 74, One of the reasens for holding this evidence inadmissible wa-
thal the assessmeni pertained to the whole fract and not (o just the
taken. The tract of land taken was zoned as residential, while Lhe 5o
mainder was zoned either commercial or light indusirial. That siop
taken was zoned residential to preserve it for fulure hiphway widening
In valuing ihe praperty, tle State's wilnesscs made a distinction belwee:
the land values dependenl on the land use zone, while such a distinctie:
was not made by the landowner’s witnesses. Possibly the condemue
desired o illustrale, throuph inlrodueing evidence of the landzwner
atlempl to oblain a reduction in the amount of properly lax assessment
that the landowner also felt there was dislinclion beiween land values i
the various zoned arcas.

510 Bpundtree Farm Co. v. Morgan County, 249 Ala. 473, 31 Soo X
146 {1947); Etowah County v. Clobyview Heiphts Co., 267 Ala. ‘355, W
A2d 9 (1958),

o: Colson v, Stale Hiphway Bd., 122 Vt, 392, 397, 173 A.2d 849. BS”
{1961) (dictum). Vermont has held in previous cases that when th:
vilpe of e ploperty i» a malerial 15sue, $he prund list {assessment el
peing a public document, is pertineat to this issue of value. See Riplex v
Spaulding, FL6 Ve 5310 532, 80 A2d 275-76 (1951); Viens v. Lanck
120 Vi 443, 446, 144 A 2d 711, 713 (1958). Sre also 5 MichOLS, supr-
node 199, § 22.1.

as 122 W, 392, 173 AL2d 849 (1961).




an appeal from the lister’s {assessor’s) tax appraisal of the
subject property that he had pending, Presumably, the
purpose of the condemnor's attempt to cross-examine was
to show that the landowner considered the tax appraisal of
the land in question to be in excess of its fair market value,
While the landowner was still a witness, cvidence of the
grand list (assessment roll) pertaining to the premises for
the year 1959 was introduced on his own behalf. For that
reason the restriction placed by the trial court on the con-
demnor’s cross-examination of the Jandowner was held on
appeal to be an error.®™ The landowner, as an adverse
party, was subject lo cross-examination by the state under
the rules applicable to such irial procedure.®*® However,
because the valuation placed on the property by the wit-
nesses and the amount of the verdict were cacli substan-
tially Iess than the full value of such property compuied
from .the grand list, the error was held to be harmless.?*!

Statutory Provisions

By California’s statute, assessed values for taxation pur-
poses are inadmissible as evidence in condemnation pro-
ceedings and are not {o be considered in such proceedings
-as a proper basis {or an opinion as to the value of prop-
erty.**2 This statute follows the majority rule. Actually,
California {ollowed the majority rule in theory prior to the
enactmen! of that statute; tax assessments had always been
inadmissible on direct examination as original cvidence of
market valuc. However, those asscssment valies could be
brought out while cross-examining experts who had testi-
fied as to market value, for the purpose of testing the value
of such witnesses’ opinions.®*3 The same procedure was
used for appraisals made for probate proceedings.?t With
this type of procedure, the policics of the majority rule
were probably not effectuated in practice, because such
a procedure was probably no more than a roundabout way
of introducing testimony.*™ However, with the adoption of
legistation providing that tax assessments shall not serve as
a basis for an opinion as to the vale of the property, ™ the
majority rule can now be followed in practice.

On the other hand, hoth Arkansas *#* and Massachu-
setts 2% have adopled legislation permitting assessed values

510 }d, at 397, 173 A.2d at B53. The introduction of the grand list on
direct examination of the landowner as cvidence of markel value was not
objected 10 by the condemnor.

520 14, at 397-98, t73 A.2d at 853, Even though the landowner is a
competent wilness 1o testify as Lo the value of his cwn land, the landowner
here was not queslioned as to the value of his property. Such testimony
was nob neeessary here as a prerequisile lo the cress-examination of him
because of the prand list’s admission. See ¥WT. STAT. ANN. it 12, § 16413
(Supp 1967) (relating to cross-examinaticn of wiltnesses); YT. STAT. ANN,
tit. 12, § 1604 (1959} (relaling 10 testimony of owner relative to the
value of his own property).

B2 d, at 398, 173 A2d at 853,

s Cal. EvIDENCE COBE § 822(c) (West 1966), in the Appendix of this
report. However, the stalute does not prohibit the consideration of actual
or estimated taxes for the purpose of determining the reasonable net
rental value aitributable to the property or properly interest being valued.

821 Central Dacific Ry, Co. v. Foldman, 152 Cal. 303, 310, 92 P. 849,
852 (1907). See 3 Cal. Law Rev. CoMM'K supre note 422, A48 to A-40,

. e Central Pacific Ry. Co. v. Feldman, 152 Cal, 303, 311, 52 P. 549,
852 (1907); Cily of Los Anpeles v. Deacon, 119 Cal. App. 491, 491-94,
7 P.2d 378, 37B-79 (1932); Gty of La Mesa v. Tweed & Gambrell Plan-
ing Mill, 146 Cal. App. 2d 2, 778, 304 P.2d BOR, £13 (1956},

625 See 3 Car. Law, Kev, Oesan’N supre note 42k A-48. A-50,

o2 Car, Ewvibcnce Cooe § 822(c) (West 1966), dm the Appendix of this
repart. '

51 ARk, STAT. AnN, § W-%521 (Repl. 1957}, in the Appendix of this
feport.

028 Mass. ANN. Laws ch. 79, § 35 (1964), in the Appendix of this report.
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for tax purposes to be admitted as evidence, Under the
Massachusetts statute evidence of the assessed value of a
parcel may be introduced as bearing on its fair market
value, provided the assessment pertains to the parcel taken
or damaged and the assessmcnts for all three years im-
mediately preceding the taking or injury are introduced in
evidence, The appcllate court refused in Wenton v, Comn-
monwealth *** 1o exlend the admission of asscssed value to
comparable parcels, Its reasoning was that the use of the
assessed value as evidence of the subject property’s value is
solely dependent on the statule. Therefore, the court would

-permil evidence of such assessments only 1o the extent

provided for in the statule.s

Arkansas’ statute provides that courts and juries in valu-
ing land taken by the statc in condemmnation for highway
rights-of-way shall take into consideration the fact that Jund
in Arkansas is required to bc assessed at 30 percent of ifs
true value. Onc of the recent highway cases held that under
this statute evidence of assessed valuation of the land in
guestion is admissible to assist in ascertaining market value,
However, evidence admitted under the statuie is not the
controlling factor in arriving al the value of the condemned
properly. Assessed valuation is to be considered by the jury
only with alt the other evidence used in ascertaining the
value of the land to be taken.™"

However, in Union County v, Richardson *** prejudicial
ceror was held pot to have been committed by the lower
court’s refusal 1o permit the condemnor to cross-cxamine
the landowner relative to the amount of tax assessment on
the land in question®®* The reasons given {or affirming the
trial court’s decision were: (a) the condemnor’s own wit-
ncss, the tax assessor, iestified that the assessed valuation
of the land in the particutar county had praclically no
relationship to actuat value; (b) the trial court instructed
the jury that the law requires land o be assessed at 50 per-
cent of its true value, a fact that should be considered alang
with other evidence in fixing the amount of damages;
{c) after the trizl court allowed proof of value through the
assessor’s lestimony, the condemnor never soupht to recall
the landowner for further cross-examination; and (d) it
was never shown that the tandowner knew the amount of
the assessment.

OTHER YALUATIONS

A California case held that an appraisal of the condemnee’s
property made for a prior probate proceeding was in-
admissible on direct examination.”** However, the court

w135 Mass. T8, 138 N.E.2d 609 (19536).

s ). al 81, 138 M.E.2d at 611, The trial court had improperly ad-
mitted the icstimony of a landowner's wilngss reiative 1o a comparable
parcel’s ax assessment as ¢vidence of such property’s value.

2 mobundre v, Saline Counly, 226 Artk. 253, 255, 289 B.\W.2d 185,
186 (1556). 1o Arkunsas State Highway Comm'n v. Snowden. 233 Ark.
565, 345 S5.W.2d 917 (1961), the court slated that the amount the land-
owner assessed the land for indicates 10 some degree ils actual valoe and
so it is proper to consider it in ascerlaining macket value.

w1228 Ak, 997, 287 S.W.1d 1 (1936).

63 g at’ 1300-02, 287 S.W.2d at 3-4. After the trizl comt’s refosal to
permit the cross-examination, the condemner was permilled 1o call the
tax assessor, who testified relative to the 1ax assessment on the property
in quesiion. On crogs-cxamination the assessor stated that Lthere was not
a criterion for valuing property in the county, that the assessment is the
value put on the property by lhe owners themselves, and that there is
very little relationship between the market value and 1he assessed valug in
some inslances.

234 14, at 1002, 287 5.W.2d at 4,
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did indicate that such evidence may be admitted at the
trial court’s discretion during the cross-examination of an
expert witness who has testified on direct cxamination as
to the property’s value: such an admission is for the pur-
pose of testing the vatue of the witness' opinion. The scope
of cross-examination being discretionary with the trial
judge, he may, however, determine that, under the cir-
cumstances of the particular case, the time when the
appraisal was made is so remolte that any lack of knowl-
cdge concerning it is ireclevant, @

In an lllinois case, a consolidated batance sheet of the
corporate landowner was teld to have been erroncousty
admitted as an admission against inferest. The balance
sheet had been prepared by the corporate landowner far
submission to the Sccurities and Exchange Commission in
connection with a proposed merger between the condemnee
and two other corporations, and it was uscd in the trial to
show that the value of the property submitted to the Com-
mission by the landowner varied [rom the values fixed by
its witnesses at the present condemnation aclion. The basis
for the inadmissibility of the balance sheet was that it was
pot refevant to the issuc of fair cash market value, and the
admission of the evidence was also held to be of such a
prejudicial nature as to warranot a reversal.*7

The reason for holding, in this particular case, that the
balance sheet was nol relevant 1o the issue of fair cash
market value was based on the nature and method of pre-
paring the balance sheet, It was bascd in part on an ap-
praisal made more than 17 years prior to the date of the
sheet, or 18 years prior to the date of filing the petition in
this condemnation action. Value of the property acquired
prior to March 1, 1937, was based on an appraisal made at
that time, and property subsequently acquired was valued
at cost less depreciation or depletion; this resulted in a
balance sheet that combined appraisal and book wvaluc.
Because the balance sheet was based partly on book vatue
it reflected neither the inflationary trend between 1937 and
1954 nor the increase in the corporation’s value by virtue
of its location and more favorahle zoning testrictions. Con-
sequently, the balance sheet did not indicate fair cash
market value, nor did it purport (o do so; in fact, it was
shown on the face of the balance sheet that it did not
purport to represent Jair cash market value.™®

"GUMMARY AND CONCLUSIONS

As a peneral rulc assessments made for noncondemnation
purpuoses are inadmissible as evidence of the property’s
value in a condemnation proceeding. The basic reason that

has been given is that such an appraisal, which has been
made for another purpose, is not competent evidence of the
property’s value in a condemnation proceeding. Another
reason is that the introduction of such evidence would vio-
late the hearsay rule.®* In some states that permit land-
owners to participate in fixing the asscssed value of their
property, such evidence may be introduced on the cross-
examination of the landowner as an admission against
interest and to test his credibility, judgment of value, and
memory, but not for the purpose of showing market
value.s™ A few states have adopted statutes permitting the
introduction of assessed value as an clement to be con-
sidered by the jury in ascertaining just compensation.®** In
those jurisdictions the asscssed vafues must be in strict
conformance with the statutory provision.

If noncondemnation appraisals have been made by com-
petent analysts, with the same definition of value as em-
ployed in the condemnation case and following valid and
accepted methods, according 1o RatclifT there is no reason
for excluding the evidence.”>* This would be particularly
true if the cvidence is used only in support of an expert
witness” opinion of value, rather than as independent evi-
dence of value, so that the hearsay objection is eliminated
or at least minimized. However, the rub seems to be that
the appraisals, and particularly those made for tax pur-
poses, scidom are made with the nccessary care and under
approved appraisal methods. The general reluctance of
courts to accept evidence of tax valuations therefore seems
well advised. But since the care with which such appraisals
are made may vary {rom state to stale, it does not secm
desirable to sugpest a universally applicable rute. The bese
policy would seem 1o be for the couris or legislature of
cach state to determine the relevance and rehiability of such
evidence in the particular state and to formulate the evi-
dentiary rules for that state accordingly.

525 Ciry of La Mesa v, Tweed & Gambrell Planing Mill, 146 Cal. App.
24 762, 778, 304 P.2d BO3, B3 (19563,

83 Id, (diclumt).

w1 Cock Counly v, Yulcan Mulerials Co., 16 1l 2d 385, 384, 180, 393,
158 M.E.2d 12, 14-16 (1953). Whether an erronecus admission of evi-
dence is prejudicial depends vpon the use made of the testimany of
exhibits and iis prebable cffect en e jury's verdict. The reasen for hold-
ing that a prejodicial errer was commitlad in the instant case Wias
thal the condemnor's arpuments and its cxtensive cross-cxamination of
the lJandowner's wilnesses about the halance sheel tended to convey 19
the jury thal either the palance sheet or the landowner's wiincsses' valuze
tons were false.

536 J . a1 389, 392, 158 M.E.2d at t4~16.

t03 Cap. Law Rey. CoMM'N, supra moic 422, A48 o A-4% 5
WIcHOLS, supra note 199, § 22.1.

60 § MICHOLS, supra note 199, § 221,

601 §ee 5 MicHOLS, supra pote 199, § 22.3{1) for a discussion of 1he
various Statulory provisions.

M §ee RATCLIFF, supra note 191, at 65.
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ADMISSIBILITY OF EVIDENCE OF INCOME

A leading text writer in the ficld of eminent domain wrote
some years ago that the admission and treatment of income
as evidence of value is “perhaps the most puzzling aspect
of the law of cvidence in the entire reaim of judicial valua-
tion.” ©* The sample of cases stuchicd here scems to bear
out that statemont.”

It is true that one of the generally accepted three ap-
proaches (o appraising real property today is to capitalize
a potential stream of income at a certain rate ™' There-
fore, 1t would seem that the issues might have been limied
largely fo such questions as: (1) whether the particular
property was one for which the Income Approach to valua-
tion could property be used; (2} whether the proper capi-
talization ratc was used; or (3) whether the potential in-
come stream capitatized by the valuation witness was rea-
sonable. Instead, the cascs seem to deal to a large depree
with such issues as whether particular leases are admissible
or whether past or current rentals may be introduced in evi-
dence. Apparently, in many cases evidence of the income
potential of a property was sought 10 be used as some sort
of direct evidence the jury might use to draw its own
inferences as to vaiue, rather than 10 support the opinion
of an expert. It is not surprising, therefore, that litigation
as to the use of this type of evidence should have arisen
with some frequency. The problem is complicated by the
distinction that courts generally have attempted 1o draw
between rental income and business profits, Further com-
plications arise because sometimes the evidence of income
or loss of income is sought for some purpose not directly
related to preof of the fair market value of the property in
question, Thus, there are cases wherein evidence of in-
come allegedly was introduced or sought to be introduced
merely 1o show that the property was suitable for a par-
ticular use, and other casecs wherein evidence of loss of
income was sought to be introduced to show loss of profits,
for which compensation was claimed, as a consequential
damage.

EVIDENCE OF INCOME AS PROOF OF MARKET VALUE
Actual Versus Potential Income

Theoretically, it is what income the groperty will produce
in the future, not what it has produced in the past, that has
a bearing on its market value. But, as one court said, the
income that the property is currently producing or has
praduced in the past bears on the question of what it will
produce in the future. Therefore, through a process of
deduction, existing rental income is relevant to the prop-
erty’s market value."> Some problems arise, however, with
regard to the use of rents actually obtained in the past,

53 | OBGEL, yepra nole 294, at 644,

B4 For a discussion sce RATCLIEP, suprd note 191, at 25-16, 29-32.

55 Winepol v. State Roads Comm’™n, 220 Md. 227, 230, 151 A.2d 723,
725 (1959).

One such problem is illustrated by a couple of Towa cases
holding that the capitalization of net rents may not be used
as the sole factor in determining market valuc.™* As was

‘pointed out in one, the landowner cam, by spending an

inadequate amount for repairs and upkeep, show a high
net rental income, which when capitalized will yield a
market value that is excessive.” There the supreme court
stated: "It is possible, of course, by cannibalizing a prop-
erty by taking all possible rental income out and putting
nothing back, to make it pay a highly disproportionate
income for a time.” 1%

Evidence of rental income must cover a period reason-
ably close to the time of the taking to be admissible.®" Due
to pressures from the condeminor and knowledge that con-
demnation proceedings were imminent, the subject prop-
erty in a Maryland case had been vacant for two years
belore the date of taking. Under these circumstances it
was held that the rentals received for the last two years the
property was occupied were admissible in evidence, The
reason for such an admission was that owners of con-
demned property may show the contribution made to
market value by the uses for which the property is avail-
able at the time of 1aking, Except for the knowledge rela-
tive to the construction of the highway in this case, the
subject property would have been available for rent.s™

The possibility of fraud or collusion is a problem some-
times raised with repard 1o the admissibility of leases (con-
tract rent). Thus, it has been said that, to be admissible,
leases must have bren negotiated and executed in pood
faith prior to the commencement of the condemnation pro-
ceedings. Such leases may not have been catered into as a
result of coltusion between the landlord and tenant for the
purpose of increasing the award. "t A 25-year lease entered
into only 26 days before the condemnation proceeding and
20 days prior 10 the Highway Commission's resolution de-
termining that public inferest and necessity required the
taking of the particular parcel, was held to have been exe-
cuted in pood faith.**® An lllinois case involved a long-term
lease with an oil company that had been negotiated and
executed by the landowner a short time prior to filing the
petition in condemnation. Such a lease was held to be
admissible because evidence had been introduced showing

54 Kaperonis v. Jowa Stale Highway Comm'n, 251 Iowa 39, 4142,
99 NV .2d 284, 286 (1959): Kaperonis v. lowa State Highway Comm’n,
251 Towa 415, 416-17, 100 N.W.2d 901, 203 (196¢).

s Kaperonis v. State Highway Comm'n, 251 Jowa 415, 416-17, 100
N.W.24 201, 983 {1960},

8 Fd, an 417, 100 MW at 903,

S0 Winepol v. State Roads Comm'n, 220 Md. 227, 229-31, 151 A.2d
7213, 724-25 (1959). Rental income to be admissible muost relate 1o the
lime of izking.

550 I, at 229-30, 151 A.2d ae T24-2%,

51 People ex rel. Dep’t of Peblic Works v. Dunn, 46 Cal. 2d 639, 642,
297 P.2d 964, 966 (1956}; Dep't of Public Works and Bldgs. v. Kirken-
dall, 415 HL 214, 216, 223, 112 N.E.2d 61, 615 {1953).

B3 People ex rel. Dep’t of Public Works v. Dunn, 46 Cal. 24 639, 642,
287 P.2d 964, 966 (1956}, Here the condemnor claimed the lease was
entered into for the purpose of increasing the amount of the award.
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that the property in question was considered, purchased,
leased, cleared, and Planned for a gas station, truck stop,
and restaurant—all in good faith prior to the commence-
ment of the procecding, 7

In a Georgia case, evidence of the agreed rental income
was held 10 be admissible on direct examination as the
basis of a witness’ opinion of value, " even though an
agreement had not been reached on all terms of the lease.
However, testimony showed that the amount of the rental
had been settled and such agreed rental was the fair rental
value of the property, The court tused the admissibilily of
umaccepted offers 1o purchase and sell as jts foundation 1o
admit the evidence in this case, Testimony reluting to
offers is not admissible, said the court, as direct evidence
of market valuc. However, where a noncxpert testifies as
to the facts he bases his opinion of market value on, then
such epinion evidence is admissible, cven though he bases
his opinjon partly on offers, 5

Testimony on potential rents is perhaps maore restricted
than testimony on actual or contract rents.  Thus, the
Massachusetts court held in one case that potential rentat
value of an existing structure subject to condemnalion is
admissible in evidence when such testimony is given by an
expert witness gualified to express an opinion relative to
the potential rental value of the property, However, &
landowner, by virtue of hig ownesship alone, is not quali-
fied to express such an opinion, s

Income From Comparable Lands

Evidence of rental income from comparable properiies was
held to be inadmissible 1o prove property valie in a Massa-
chusetts case.** A distinction was made belween the com-
petency of cvidence relating to actual sales of similur
property and the rental vafues of such properties. The
supreme judicial court felt the rental value of stmilar
property, as distingnished from evidence of recent actual
sales of comparable properiy, was not sufficiently relevant
to warrant the extension of the field of controversy and the
fact-finding that the admission of such evidence would
entail."s*

&3 Dep’t of Fublic Works and Bldps, v. Kirkendall, 415 1i. 214, 216-17,
223, 112 N.E.24 611, 612, 615 (1953,

%t Sutton v, State Highway Dep't, 103 Ga. App. 29, 32-33 118 §.E.2d
285, 287 (1661},

855 1o,

¢ Lembo v. Town of Framingham, 330 Mass. 461, 462-63, {15 N.E.2d
310, 371 (1953). The issue on appeal in this case was whether 1he trial
judge erred In exciuding the landowner's testimony relating 1o the poten-
tial remal value of the whole buoilding 1aken, At the time of the taking
ontly a pertion of the building was rented, while the landuwner operafed
4 grocery store in the remaining portion, The supremne judicial court,
slating that ordinarily rental value of 1eal estate may be received in evi-
dence as affording some indication of fuir markel value. concluded that
the exclusion of the landowner's Lestimony was not prejudicial ercor. The
landowner was nol shown to have had any experience in hiring or letting
stores, 80 1he trial judge was not required to find him quulilied to express
an Opinion az 10 the rental value of the building. Ownership alone did
not require the jedge to admit his opinion as to its remtal vakie, even il
in his discretion he might have admitted it. In addition, cxperts for the
fandowner were permitted (o estify as 1o potential rental value,

BT Wenton v, Commonweaith, 335 Muss. 78, R2-83, 138 N.E.2d 609,
612-13 {1956}. The irial court rejected testimony of a landowner's wit.
ness that she owned a neighboring parcel of land and that she had leased
it 1o an il company for o certain amount of rent.

“Id. However, the fact thal the owner of neighbering land had ob-
tained a permit for the sale of gasoline and leased the land 10 an oil com.-
Pany was admissible within the trial judge's diseretion to show the possible
use of the condemnee's tand, for example, as a basis {or the prooositions
that the area was a good one for gasaline stalions or that it might be more
difficult to get another license, or to set up a compelitive station.

I

The Rental Inceme-Businss Income Distinction
The general rule was stated by one court as follows:

It is settled that evidence of profits derived from a busi-
ness conducted on the land is too speculative, uncertain
and remote to be considered as a basis for ascertaining
market value, . , . On (he other hand, it is the general
rule that income from property in the way of rents is a
proper eleinent to be considered in arriving at the mea-
sure of compensation to be paid for the taking of
property, ., . 558
Another reason given for rejecting such evidence is that the
owner is entitled only to the value of the property taken
and to damages to the remainder, if any. Therefore, dam-
ages cannol be allowed for injuries to the business_ b0
Despite the apparent clarity of the rule, the distinction
between rents and profits has not always been easy to draw.
Issutes arise regarding the distinguishing of business income
from rental income and the admissibility of leases, par-
ticularly where the rental income is based on a percentage
of profits or gross sales. Rental income received under a
lease was excluded in an Arkansas case because the land-
owner was the operator of the leased service station during
a substantial part of the lease petid, and the income there-
fore was said to be part of the profits. ! fn another case
evidence of the actual rents recejved under a Jease was
admitted as tending to prove the value of the praperty
taken even though the amount of the rent was based on a
percentage of gross sales; however, testimony relating to
this percentage figure was keld to be inadmissible. 7 The
term “income stream” used to describe the rental received
under a threc-year sand and gravel mining lease caused
confusion between rents and profits in a Maryland case.™?
Erroneously belicving that the term referred to business
profits, the trial court was held to have improperly refused
to permit one of the landowner’s witnesses to testify that
in arriving at a value for the land in question he considered
the “income stream™ of £1,500 per acre under the lease,
In holding that the income was actually rent, the appellate
court, however, conceded that the chaice of words, if taken
out of context, unfortunately did indicate business profits, 73
California’s new Evidence Code makes clear that
A witness may take into account a [ease praviding for a
rental fixed by a percentage or ather measurable por-
tions of gross sales or gross income from a husiness
conducted on the leased property only for the purpose

of arriving at his opinion as to the reascnable net rentai
value attributable to the property 755

In addition to the stalutory exception just noted and,

54 People ex reld, Dep't of Public Works v, Dunn, 46 Cal. 2d 639, 641,
297 P.2d 964, 966 (1956).

3 Ryan v. Dayis, State Highway Comm'r, 20t Va. 79, 82-83, 109 S.E.24
409, 413 (1959). See alse State Roads Comm'n v. Novosel, 203 Md. 619,
623, 102 A_2d 563, 565 {1954).

“iHot Sprinps County v, Bowman, 229 Ark. 790, 93, 318 8. W.2d 603,
604-05 (1958).

*2 May, State Highway Comm's v, Diewey, 201 Va, 621, 63D, 112 S.E2d
B3, 846-47 (1960). .

“2 Lustine v. State Roads Comm'n, 217 Md. 274, 277, IBD, 142 A.2d
566, 56768 (1953), )

MRAd. at 279-80, 142 A2d ai 568. The appellate court added that
even if this “income siream” had been business profits, it sull would
have been admissible as a factor te be considered in miking a valuation
of the property. As an exceplion (o the rule relaling to the admission of
business profits in evidence, income in the form of Profits derived from
mining is admissible.

= CaL. EvipENCE Cope § 817 {West 1966}, in the Appeadix of this
TEpOIt,

T A e A



even without statutory provision, the willingness of some
courts to admit evidence of rents based on gross sales, other
courts have recognized another exception to the general
rule that evidence of business income, as distinguished
from rental income, may not be introduced as evidence of
market value. Jt has been said that profits or losses arising
from a business comlucted on the land taken may be ad-
mitted as evidence of market value if such profits or losscs
are attributable to the intrinsic nature of the property,™s®
or if the property is designed for or applicd to such
special use that its market value cannot be ascertained in
any other manner.”” Seme courts consider that profits
from the use of land devoted to apricultural purposes are
in exception o the rule that profits may not be admitied
as evidence of market value. 5"

EVIDENCE OF INCOME AS ILLUSTRATION OF
SUITABILITY FOR USE

The rental income-business income distinction has been
blarred somewhat by the cases that perrnit the introduction
of evidence of business income to show the suitability of
the land for a particular use. Testimony relating to the
number of gallans of gasoline sold and to the annual vol-
ume of business conducted by the landowners on the con-
demned premises was held to be admissible in an Indiana
case to show that the properly appropriated was suitable
for business purposes® In a Virginia case, indications
were made that, 1o show how the property was being
used,s™ evidence was admissible showing there was a going
business on the land before the taking and the tvpe of
business. According to a Maryland case, consideration may
be given lo its productive capacity in determining the value
of the land; the productivity of a parcel of land has an
important hearing on its value. Prospeclive purchasers
would consider whether or not Lhe business conducted on
the premises has proved to be profituble, and this would be
a measure of the desirability of the business’ location.
Consequently, ano error was not committed in permitting
the landowners cxpert witness to take into account in
valuing the land the profitabte nature of the business con-
ducted on it. To do this, a witness may inguire inlo the
question of business profits, but he is not permitied 1o give
the figures in testimony. The exact weight to be accorded
this evidence is for the jury to determine®?

In Shelby Connty v. Baker ™ a Jandowner's witness was
permitted to introduce evidence to the effect that the profits
of a similarly situuted business hud been reduced 40 per-
cent by the construction of a similar highway. The pur-

9 Ryan v. Davis, Slate Highway Comm'r, 200 Va. 79, B2, 109 S.E.2d
409, 413 {1959) (dictum).

ta1 Dep't of Public Waorks and Bldgs. v. Lambert, 411 Tik. 183, %4, 103
N.E.2d 156, 362 (1952) {diclum).

B3 Arkansas Slate Hiphway Comm’n v, Addy, 229 Ark. 768, T69-10,
318 5.W.2d §55, 595 (1958) ({dictum); Wilson v. Towa Slale Highway
Comm'n, 242 Iowa 994, 1006-07, 90 N.W.2d 161, 16% (19583 (dictum).

50 Srate v. Slabb, 226 Ind. 319, 321, 7% N.E.2d 352, 39455 (1948},

b0 Ryan v. Davis, Stale Highway Comm'r, 200 Va, 79, B2, 10% S.E.2d
408, 413 {1959 {dictvm}.

¥t State Roads Comm'n v. Movosel, 203 Md, 619, 624, 102 A2d 563,
565 (1954].

12269 Ala. 111, 110 So. 2d 596 (1959). Here, a part of the con-
demnee’s land, which was suilable before the institution of ihc proceed-
ings for service staijon purposcs, was being condemned for the construc-
tion of a four-lane highway,
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pose of such evidence was not to prove the loss of specula-
tive profit, but merely to show that the new highway would
be a detriment rather than, as the condemnor contended,
an enhancement to the value of the property.”™ Part of a
parking lot in a shopping center leased by a supermarket
was laken in a Minnesota case.®™ Evidence showing that
the gross sales of the leased supermarket had been sieadily
increasing was hcld to be admissible, even though no at-
tempt was made to show whether the increase resulted in
greater or lesser net income {o the Jessee. The purpose of
admitting the evidence was to show that the lease was be-
coming more valuahle as the district developed and the
market potential increased. These factors would have a
bearing on the value of the lease. ™

EVIDENCE OF LOSS OF INCOME AS AN ITEM OF
CONSEQUENTIAL DAMAGE

In many instances the dirt, dust, noise, machinery, tem-
porary obstruction of accesses, and traffic detours during
the period of construction cause temporary financial losscs
to businesses adjoining the highway improvement area.
However, those recent highway condemnation cases where
the issue was raised held that evidence of temporary bilsi-
ness losses sustained by the landowner in the course of
construction of the highway project was inadmissible.”
Cne of the reasons for excluding such evidence was that
in the absence of g statute making it compensahle, damages
arising from lemporary losses of business during the con-
struction peried are not compensable. ™7 Another reason
was that the measure of damages to the remainder dand in
cases of partial taking is the difference between the {air
market value of the premises immediately prior to the tak-
ing and the fair market value of the premises immediately
after the taking. 7+

A somewhat diffcrent issue relative to the admissibility
of temporary business losses was invobved in an Iinois
casc.’™ There, the court said, where only a portion of a

w1 fd, ar 125, 110 So. 2d 902-10, It was nol an crror {0 permit the
landowner's wilness, the owner of a service station on a four-lape high-
way in anolher area, to lestify that his volume of sales had decreased by
40% after the comslruction of such a highway. [In addition, the con-
demnor failed 1o make proper objections to the imiroduclion of such
evidence.

57 Seate, by Lord v. La Burre, 255 Minn. 309, 96 Now.2d 642 (1959

673 [, a1 316-17, 86 N.W.2d at 647.

56 Dep't of Public Works and Bldgs. v. Maddox, 1t 1. 2d 489, 493-94.
171 N.E2d 448 450 (1961). The kandowner contended that they wert
ertitled ta have the jury consider alleged loss of business during the con-
stfuction in determining comscquenlial damages. They offered to prove
that the machinery and dest caused by Lhe coastruction forced Lhem to
close Lheir restanrant and decreased the business of fhe filling station.
However, the evidence was held o be properly excluded.

Wilsan v. lowa Stale Fiighway Comm’n, 249 Towa 994, 1007, 9¢ N.W.2d
161, 169 (1958). Traflic detours and the uncompleled side sirips along
the curbs prevenied the landowner from operaling his cafe during the
period of construction in that case. The appeilate court heid the jury
was properly instrucled te the effect that in making allowances to the
landowner it should net consider loss of revenue from that cuuse.

Ryan v. Davis, State Pighway Comm'r, 201 Wa. 79, 83, 109 S.E.2d 409,
413 (1959). Hcre the condemnees complained about one of the jury
instructions and that evidence relating to damages the restaurant business
sustained while the highway was being constencled was excleded. The.
instruclion, which told the jury, *. . . 10 distepard any evidence  of
annoyance, inconvenience, or loss of bustness caused by dirt, noise, or -
temporary obsiruction of access caused by the aciual carrying on of Lhe
constrnclion work,” was held on appeal 10 be proper,

57 Pep't of Public Works and Bldgs., v. nMaddox, 11 1L 2d 489, 493-93,
173 M.E.2d 448, 450 (1961).

s 7d. ol 493, 173 M.E.2d a1 450; Ryan v. Davis, Stalc Highway Com-
m'r, 201 Va. 79, §3, 109 S.E.2d 40%, 413 (1959,

Ge Cily of Chicago v. Callender, 336 I 371, 71 N.E.2d 643 (1%47).
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building is taken, the jury in assessing damages should
either consider the remaining part of the building to be
worthless and allow the whole value of the building, or
consider what could be done with the remaining portion
of the building and the cost of putting it in condition for
use. Evidence of business losses or profits during recon-
struction, as an element of the cost of rehabilitating the
remaining properly to minimize sevcrance damages, was
held to be admissible 1o assist the jury in deciding whether
the property may be rchabilitated in order to salvage a part
of the value aof the property not laken.®*”

OFf course, evidence of the loss of business profits is
admissible in those states where statuics specifically make
such Josses compensable or where the courts construc the
statutes to provide for such compensation. Thus, the In-
diana court at one limc construed gencraf language in an
Indiana statute * o mean that Joss of profits was com-
pensable and that testimony of the annual volume of busi-
ress conducted by the landowner on the condemned prem-
ises and the damages suffered by reason of loss of their busi-
ness profits was admissible.* A Jater decision reversed
this interpretation of the Indiapa statuie.”*?

SUMMARY AND CONCLUSIONS

Confusion abounds in the law relating 1o admissibility of
evidence of income from the properly being condemned.
This appears te he due ot least in part to the variety of
purposes for offering such evidence. In some cascs the evi-
dence is introduced to support the opinion of a valuation
witness as to the property’s market value based on capitafi-
zation in the Income Approach to valuation. In cther
cases, however, the objective in introducing or secking to
introduce the evidence appears to be to use it as direct evi-
dence from which the jury may draw its own inferences of
value. In still other cases the evidence is sought to ke used
for some purpose not as dircetly related to proof of market
value—for example, to show the suitability of the property
for a particular use. And in a few cases the landowner has
sought to introduce the evidence to prove toss of income as
an item of consequential damage for which he is claiming
compensation.

Legislative action may be necessary to clarify the law in
this area. Nlustrations of possible clarifications are afforded
by the new California Evidence Cede. In the first place,
this law makes clear that the value of property may be
shown only by opinion evidence.”** As noted previously
in Chapter Four, plausible arpuments can be made both
for and against a rule that permits such market data as
comparable sales to be introduced as independent evidence
of the subject property’s market value. There would seem
1o be much less reason, however, for permitting cvidence
of income to be introduced as independent evidence of the
subject property’s value. Although it may be questioned
whether many valuation witnesses are qualified to use the

&0 Jd b 379, 71 N.E.2d at 645,

88l INp, ANN, STAT. § 3-1706 (Burns 1968 Repl.}.

62 Sate v, Stabb, 226 Ind. 119, 323-25, 79 M.E.2d 392, 304-95 (1948).

saFlson v, City of Indianapolis, 246 Ind, 337, 204 N.E.2d 857, B62
(19551,

4 CaL. EvIDENCE Cone § B13 {West 1966), in the Appendix of this
report.

Income Approach to valuation or whether this approach
should be used at all, surcly the average juror is not guali-
fied to draw inferences of market value from evidence of
income. A rule that would bar such evidence except when
used to support an cxpert’s opinion therefore would seem
a desirable policy and at the same time would eliminate
many of the evidential issues that have been raised in the
cases. Of course, the suppested rute should not bar use of
evidence of a lease of or ol income from the subject prop-
erty to show that the property is adapied to a particular use
if that hecomes an issuc in a case, but care ought 1o be
taken not to ket this become a means of circumventing the
rule excluding evidence of income as independent evidence
of market value.

Even if a lepistature decides 1o allow evidence of income
to be used only in support of the opinjion of a qualified
valuation witness, there still remain problems as to when
and under what circumstances a valuation witness may
testify as to his use of income information in arriving at his
opinion.  Here, again, the California fegislation ilustrates
puossible clarifications:

1. The California statutes make clear that the capitali-
zation {income) appreach may be used only when “rcle-
vant to the determination of the value” of the property
involved in the condemnation proceeding.*** 1f appraiscrs
and judges would accept Ratclifls conclusion ¢ there
would be few occasions for using the Income Approach
because it seldont has any bearing on the most probable
sclling price of the property.

2. Assuming, however, that this is a siluation where
the Income Approach is relevant, the California statutes
make some further clarifications. They make clear that it
is “reasonable net rental value” attributable to the Jand and
existing improvements thercon that is to be capilalized. not
the rent reserved in a [ease nor the profits attributable ta a
business conducted on the property.®s However, the wit-
pess may take into account the rents reserved in the lease
in arriving at his estimate of “reasopable net rental value,”
and this is true even if the reserved rent is fixed by a per-
centape or other measurable poriion of gross sales or gross
income from a business conducted on the leased prop-
erty.>* Furthermore, he may take into account in arriving
at his estimate of “reasonable net rental value,” the rent
reserved and other terms and circumstances of any lease of
comparable property if the lease was freely made in good
faith within a reasonable time before or after the date of
valuation.®s*

This does not necessarily supgest that the California
rules are perfect in every respect. For example, if buyers
and sellers are accustomed to using a “gross income multi-
plicr” in arriving at the selling price of certain types of
properties,™® rather than “rcasonable nct rental wvalue,”

885 CaL. EVIDENCE Cobe § B19 {West 1966), in the Appendix of this
report.

6% RAYCLIEF, supre note 191, ot 29-31, .

55 Car, EVIDEKCE Cope § BI19 {Wesi 1966}, in the Appendix of this
Teport.

.58 Car, EvinENCE CODE § B17 (West 1966), in the Appendix of this
report,

s Car. Evinesce CobE & 818 {West 1966), in the Appendix of this
report.

B4 S RATCLIFF, supra node 191, at 3D,



then that is what the valuation witnesses also should be
looking for. Nevertheless, the California statutes represent
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a commendable attempt at clarifying a difficult area of
evidentiary law in condemnation proccedings.

CHAPTLR MINE

ADMISSIBILITY OF EVIDENCE OF COST OF REPRODUCTION

A third commonly used method of appraising real property
is the Cost Approach.™ In bricf, the cost of reproducing
the existing improvements on the land, less depreciation,
is ndded to the value of the land appraised as if it were
vacand. ‘This tolal is supposed to represent the value of the
land with the existing structures on it

Lvidential issucs pertaining to the Cost Approach arose
iy several of 1the highway condemnation cases examined.
The terms “replacement,” “reconstruction” and “reproduc-
tion” scemed (o he used interchangeably by the courts, so
no attempt is made to draw any distinctions among them
in the ensuing discussion.

ORIGINAL COST OF IMPROVEMENTS

The evidential issue occasionally involved the admissibility
of evidence relating to the owner's original cost and cost
of repairs rather than to the cost of reproduction less
depreciation. Such evidence was held to be inadmissible, 722
In cminent domain proceedings, the measure of damages
is the fair market value of the property at the time of tak-
ing: according to the Rhode Island court, evidence of origi-
nal cost of improvements and costs of mainlenance and
repair is immaterial and irrelevant to the value of the
property at the time of condemnation.®? Basically, as
stated by the Arkansas court, the amount expended by the
Fandowner in making improvements on his property is not
the test of value. st A landowner may, however, testify as
to the nature and extent of the improvements made to the
property so long as he does not testify as to their cost,f95

In those instances where there is not a readily ascertain-
able murket value for the property in its particular use,
swch as an airport, the evidence of the original cost of the
property and the amount spent improving it are admissible
under an exception to the general rwle.® Such evidence

[':I{FS:: a discussion of Cost Approach, see RATCLIFF, supra nole 151,
al .2 Y.

= L'Eroile v. Direclor of Public Works 89 R.I. 394, 397, 401, 153 A.2d
13.‘. 175, _1?? (1959). Ser Arkansas State Hiphway Comm'n v, Richards.
-.‘3 :\r‘k‘: TH3, 785, 318 5.W.2d 605, 606 {1958) {dicturn).

4 1."Etoile v. Director of Poblic Works, 89 R.1. 394, 401, 153 A.2d 173,
177 11954,

”7 Arkansas State Highway Comm'n v, Richards, 229 Ark, 783, 785, 318
Sw.2d 605, M (1958).

2 L'Eroile v, Director of Public Works, 89 R.I 394, 397, 153 A2d
173,175 (1959),

"'r’ Arkansas State Highway Comm'n v, Richards, 229 Ark. 783, 785, 318
i,\'s 2d 605, 606 (1958), See L’Etoile v. Director of Pullic Works, 89
1. X94, 397, 401, 153 A.2d 173, 175, 177 (1959) (dictum), The Rhode

is not admitted as a substitute for market value, but as an
aid to the jury to assist it in defermining the market
value.®*” The reasoning behind the exception is that the
fair market value should be based on the highest and most
valuable usc to which the property could he reasonably
devoted at the time of condempation or in the rcasonable
future, Consequently, where there is no readily ascertain-
able market value for the property at its hiphest and best
use, a substitutc method must be found to determine just
compensation. s

COST OF REPRODUCTION

The recent hiphway condemnation cases under study ap-
peared 1o differ as to the admissibility of ¢vidence relating
to reproduction cost less depreciation. Some jurisdictions
appear to have laken the position that repreduction or
replacement costs are admissible only in the absence of
other evidence of market value in the case.”"® Vermont has
indicaled that the admissibility of such testimony under
those conditions is additionally predicated upon the fact
that the building whose reconstruction costs are offered in
cvidence has been injured or destroyed by the taking of the
land it was located on.®® Conscquently, the admissibility
of such cvidence i those jurisdictions is dependent on the
particular facts in each case. Courts have justified admit-

Island court does recognize the exislence of the exception 1o the general

rule. In that case the landowner had purchased the property 30 years
prior to the laking and had spent a substantal amount of money making
repairs and converting the building into an apariment house. However,
the landowner was precluded from testifying as to the oripinal cost and
the amount spent for imprevements under the exception 1o the general
rule becanse of the fact thatl evidence relating te comparable sales had
already begen introduced, See Hatt v. City of Providence, 45 R.I. 167,
16869 (1923), where the courl admitied the costs of improvements wnder
an exceplion because of the lack of comparable sales.

tr Arkansas Stale Highway Commn’n v. Richacds, 229 Ark. 783, 785,
318 5.Ww.2d 605, 606 (1958).

& Id. al 784-87, 31IE S5.W.2d at 605-07. Here the landowner purchased
the &5-acre tract in question and spent subslantial amounts of money
Improving it as an airport. The lands were being used as an airpori at
the' time of condemnation and such use was the mosl valuable purpose
for the lands. In order to establish that the most valuable use the land
could be devotcd 1o was an airport, the landowner attempted lo show
the amount of money he had invested in the land and other improvements.
Such evidence was held 10 be admissible on the grounds that the Jand
did not have a market value for this use,

5 Ragland v. Bibb County, 262 Ala. 108, 111-12, 77 So, 2d 360, 362
(1955); Assembly of God Church of Pawlocket v. Vallone, %9 R.I. 1,
10-12, 150 A.2d 11, i§, i6 {1959); Rwne v. State Highway Bd., 121 Vi
253, 255-56, 154 A.2d 604, 606 (1959); Stringer v, Bd. of Counly Comm’rs
of Bip Hom County, 347 P.2d 197, 202 (Wyo. 1959).

v Rome v. State Highway Bd., 121 Vit. 253, 256, 154 A.2d 604, 606
(1959),
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ting Feproduction or replacement costy as evidence of
market value undes these circumstanceg because it is the
only method available for detcrmining justcc:umpcnsati(m.‘ml

An crror was helg not to have beep committed in ex.
cluding evidence relating o reconstruction or replacement
€0sls in the Alabamg soz Vermant,* qpd Wyoming so4

taken, injured, ar desttoyed by the condermmor.ses A d .
tional reasons for excluding the evidence in the Wyoming
case were that the off well wag constructed in such 5 man-
ner that its wbing could not pe removed, and the manner
ol its constructign interfered with, but did not entirely pre-
vent, the well’s use, Thereforc, because the well was jn.
capable of normg) production, the replacement costs would
have been so entirely unrelated (o marker value 1hat such
evidence would have tended 19 confuse rather thap en-
lighten the jurysos 1 4 Rhode Istand case, evidence of
reproduction and replacement cogts minus depreciation was
held to be Properly admitted g assist the {rial judge in
determining the amount of damages iy just compensation
to the landowners for the value of the ¢hureh taken. Here
there was no evidence relating to the saleg of similar prop-
erty; the only evidence available was the depreciated cost
of the buildings taken and the value of the Jand exclusive
of the buildings.oz Ty, Lourt said, . | | where the prop.
erly taken is of peculiar character of has a special ysg for
which it is adapted, such gs here, if it is highty improved
with additions suitable to that use 1 tenerally has no active
market and therefore it is impossihle 10 prove the fajr
market value by evidence of Comparable safes * sos
—_—

M Assembly of God Chureh of Pawtucket v. WVallone, £9 R 1, 911,
150 A 29 11, 15-16 (19593,

*8 Ragland v, Bibk County, 262 Ala. 108, 11112, 77 So, 2d 360, 162
(1955). Hcre a lumber yarg, planing mill, ang sawmill had been cop-
structed on Lwo parcels of Jand, The condemnor Jjaq tuken portions from
these and 1he condemnee atlemipred to give lestimony relating 10 qhe
cost of constructing a simitar Planing mill on other land, The appellate
Court indicated that the cost of reconstruction i admissible as cvidence of
market value when there is no Teasonable marker value for 1he land, but
held 1hat the lower Lourt correctly rejecred such evidence there becavse
of olher teslimony by the landowner's Witniesses indicating that the teacs
had a reasonable marke! value belore and afjer the 1aking. Such wit-
HELSes even gave ap opinion as tp the ampunt.

=3 Rome v, Sate Highway Bd., 121 vy, 253, 255..56, 54 A2d 604, 605-
06 (1959}, Here the landowner offered teslimony, through the actug]
builder of 1he house, an the Teproduciion cost of building 1he same house
at the time of 1he trial. Such evidence was offered by 1he landewner on
the question of 1he fair marke; value of his PrepLrty belere the taking.
On revicwing previous decisions, (he fourt concluded il there is no
uniform rule on the admissibiliy of evidence of reconstruction cosls of 4

buitding as evidence of fair market value, hur he indicated the better

€ry of comparable value in the samp Eenertl localjty, There weze sifrs
of comparable property in the vicinity 1o use jn basing 4 value opinicn,
0% Stringer v. Bd, of Counry Comm'rs of Big Horn County, 347 P.24

197, 204 (Wyo. 1959), Evidence of the cost of Teplacing an o well

after the taking,

*5 Rome v. Stage Highway Bd., 131 Vt. 253, 256, 154 A24 604, g
(1959}, The admission of such testimony relatjve lo the cost af repro-
ducijon i predicated on the fact 1hat the building, on which the evidence
i offered, has been injured of destroyed By 1he taking of the land i1
is localed on. Here there wag o taking by the condemaor of the land
on which (he building was located, nor wits the house destioved or jn-
ured by (he taking for which Tceavery is sought, Consequen!ly, the
admission of evidence on feconstruction costs was Droperly cxcluded,

*© Stringer v, Bd. of County Comian'ts of Big Horn County, 347 pag
117, 202 (Wyo, 1959),

*7 Assembly of God Church of Pawtucker v, Vallone, 89 R 1, 11-
2, 150 A2d I, 16 {1959), The court Jdid recognize the rule that where
there are buildings an the land taken, the mar
the land ang boitdings as g unit, bt states ap EXCENNGN must bhe miade
¥ that rule when cridence of comparable sales jg lacking.

Gther jurisdictions have taken the Position that the ag4.
missibility of evidence of reproduction or replacement costs
less depreciation j« fot dependent gp the availabitity of
other cvidence to determjne Market vahue vos g those juris-
dictions, the Issues in the cases generally involveg deprecia-
tion and the “ypj; rute™ of valuing property. For Cxample,

admilting evidence as o the replacement costs of the con-
demned houses without taking depreciation into considery.
ﬁonl[ilo

In Iilinois replacement gr reproduction costs of the
building lesg depreciation were held admissible in evidenee
s onc element or facror that a witness may take into cop.
sideration for he PUrpose of arriving at his estimate of the
market value of the property. st Consequently, a tria] court
may not rule that reconstruction or replacement cost jg not
a legal method of valuation and ghag 5 witness cannot take
such costs into consideration sz However, evidence of such
€Osts is not admissihle for the purpose of showing the value
of the buildings, Separate and apart from the land irself 512
Testimany tending to show the reproduction cost of the
buildings separately from the land itself was held to be
Properiy excluded jn two Ilinois cases nis Buildings are not
valued separately, becayse just compensation is defined ag
the market vatye of the land together with all 1he improve.
ments on it, considered as a wkole, and not what the bujld.
ings cost originally nor what their cost would be at the time
of condemnation, 16 The separate value of the buildings
may be considered only insofar as jt affects the value of
the land s In addition, under those circums!ances where
reproduclion costs may be ittroduced, depreciation is g
vital clement thay must be taken it consideration,sts

—_—

808 fd. al 10, 150 A 2d ar 15,

G State Highway Dept v, Murray, 102 Ga. App. 210, 115 SE2d 711
(196G ; City of Chicago v, Callender, 35 1 371, "7 N.E2d 643 (1947]:
Dep't of Poplie Works and Bidrs. v, Pellini, 7 141 24 347, 131 N.E.2d 55
[1855); Couny of Cook ¥. Colonjal Qi Corp., 1% 1. 22 &7, 153 MN.E.2d
844 (1258} Stale, by Logd v. Bed Wing Laundry ang Dy Cleaning Co.,
253 Minn. 70, 93 NoW2d 206 {195§) .

10 §late Highway Dep't v, Murray, 102 Ga. App. 210, 213-15, 115 S.E.2d
T, 71315 {960). Iy view of the fact that the houases ranged in age
from {wa YeRrs 10 twenty YCars, replacement tosls alone were hot a
sufficient criteria of value, Becypce nf these cincums[anccs. cther factors,
such ag depreciaticn, should not have been tuken into consideration in
determining 1he Eroperly's value, The court, however, (jg indicate that
if the housps flad been new, ecproducticn cosis alone might have beep
the best measure of damages,

"L City of Chicago v, Callender, 394 10, 371, 381, 71 NE2d g4z, 648-
4% (1947); Dept of Punlje Works and Bldgs. v, Pellini, 7 111, 2d 387,
373, 111 NE2 55, 5% [1955); County of Cook v, Colonial 0j Corp.,
15 1. 2d 67, 73, [53 N.E2d g44. 847-48 (1038)

%% County of Cook v. Caolonial Qj Corp, 15 11, 24 &7, 72-73, 153
N.E.1d 844, 847-48 {1958) (dictum). Here the lower coury made such
an erroneous ruling, The landowner was nrecluded from asking one of
its witnesses if he tlock the replacement st of e building inte con-
sideration, However, the ruling was heid not {o be 3 prefudicial error,
because the Tecord disclosed thay the witness i question did npe take
the replacement cost of the building intg consideration. The building in
question, according 1o Lhis witness, covered the eniire 1g, 2nd it would
have been impossible to feconstruct a building ke it at the time of the
condemnation procecding. In addition, the record disclosed thar one of
the landowner's later opinion withesses wag PErMitted (o testily ag tq
ECOnOmIC factors and reproduction costs,

I City of Chicago v, Callender, 396 L a7, 3B N N.E.2d 643, 648
49 (19473, Dep’t of Publie Works and Bldps. v, Pelini, 7 111, 2d 367,
373-94, 131 N.E.2g 5%, 59 (1555),

9 City of Chicapn v, Callender, 395 m. an, 381, M1 N.G2d 643, G4/
49 {1947); Dep’t of Public Works and Bldgs. v, Pellini, 7 ). 24 367,
37374, 131 N.E.2q 55, 59 (1955},

|15 Iﬂ'.

8 City of Chicapo v, Callender, 396 1L, 371, 381, 71 N.E. 2d 643, g49
(1547),

%7 Dep't of Public Works and Bidgs, v Pellini, 7 1. 2d 367, 374, 131
N.E.2d 55, 53 [195%5), Reproduction COSls were held 1p pp Property
excluded here beause ne proof was offered ag to reasonable depreciation.




A Minnesota case held that evidence of reproduction
cost less depreciation is admissible as an aid to the jury in
arriving at the market value of the land and improvements
as a whole.5"® The reasoning for so holding was that in a
previous case the court had held any evidence legitimately
bearing upon the question of market value of the property
is admissible,"* and, according to the court in the instant
case, reproduction cost less depreciation, as defined, does
legitimately bear on the market value af the property,5®
Depreciation has been defined to include physical “wear
and tear” and cconomic and functional obsolescence. Evi-
dence of reproduction cost less depreciation is an clement
to be constderced scparately in computing the value of the
property as a whole. However, because such evidence is
admissible only as an element or circumstance to be ¢on-
sidered along with all other circumstances in arriving at the
value of the whole property, its admission does not detract
from the “unit rule” of valuing property as a whole.s?

Under a statute recently adopted in California, when it
is relevant to the determination of the value of the prop-
erly a witness may take into account, as a basis for his
opinion, the valuc of the property being valued, as indi-
cated by the value of the land topether with the cost of
replacing or reproducing the existing improvements on it,
if the improvements enhance the value of the property for
its highest and best use, less whatever depreciation or
obsolescence the improvemenis have suffered.f*2 This stat-
ute does not seem to be as liberal as the rule adopted by the
Illineis and Minnesota courls, for, under the statufc, im-
provements must enhance the value of the property for its
highesi and best usc, On the other hand, the absence of
other evidepee (o determine market value is not a pre-
requisite to the admission of reproduction or replacement
costs under it. A California court could, however, interpret
“when rclevant to the determination of the value of prop-
erty” ©2* tg mean “when the properly does not have a
market value due to the lack of comparable sales.”

SUMMARY AND CONCLUSIONS

The recent hiphway condemnation cases scem 1o state two
different rules as to admissibility of evidence of cost of
reproduction:

1. In onc group of states such evidence is not admis-
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sible if there is other evidence of market value in the case.
Even in these states, however, such evidence is admissible
if it is the best evidence available, as in the case of special-
purpose propertics that do not have any ready market,
2. In a second proup of states evidence of reproduction
cost is admissible in all instances as one of the factors bear-
ing on market value of the property, The courts generally
make clear, however, that the evidence is admissible only
to prove the value of the land with the improvements on it
and not to prove the value of the improvementis separate
from the land. Depreciation must of course also be taken
into consideration. ‘

Evidence of original cost plus cost of repair and mainte-
nance is penerally excluded on the ground that it has no
relativnship to market value. Exceptions arc occasionally
made where the property is of a special type whose market
valoe would be impossible or extremely difficult to
determine, :

The courts, which have been extremely wary of the Cost
Approach, appear to have faken the better position. As
Ratchifte has pointed out, the Cost Approach rarely has any
predictive usefulness in determining market value.st It
may, however, have utility in placing a value on special-
use properties not normally bought and sold in the market.
In such a case, it should be frankly rccognized that a
speciat valuc rather than market value is being sought, A
statutory recognition of such a situation is exemplified by
the Maryland statwte that permits replacement costs to he
taken into consideration in valuing churches. ™27

818 State, by Lord v. Red Wing Laundry and Dry Cleaning Co., 253
Minn. 570, 573-75, %3 N.W.2d 206, 208. (1958}, Afler considering sev-
cral authorities, the courl was of the opinion that the most practical rule
showld be that evidence of reproduction cest less depreciution is admis-
sible in all condemnation cascs as a faclor reasopably bearing on the
market value of Lhe property.

S King v, Minneapolis Union Ry, Co., 32 Minn, 224, 20 N.W, 135
[1B84),

e State, by Lord v, Red Wing Laondry and Dry Cleaning Co., 253
Minn, 570, 574, 93 MN.W.2d 208, 209 (1958). Economic obsolescence
would include factors Lhat might cause a reduction or increase in the
value of propesly as a result of externat or cenvironmental influences;
functional  obsolescence would include intermal factors involving the
inadequacies of a stouclure that have been develeped due 1o technological
improvements.

o g,

i Car. EvipEnCE Cope § B0 {West 1966), in the Appendix of this
report.

L

524 RATCLIFF, supra nole 191, at 27-19,

@3 kip. AnN. CopE art. 33A, § 5(d) (Repl. 1967), in the Appendix of
this report.
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CHAPTER TEN

ADMISSIBILITY OF EVIDENCE OF EFFECT OF THE PROPOSED
IMPROVEMENT ON THE VALUE OF THE PROPERTY TAKEN

RATIONALE

Advance public knowledpe of a proposed project may have
an effect on the value of the property that subscquently
may be taken for that project, either by way of enhance-
ment or by way of depreciation. Whether evidence of such
enhancement or depreciation is admissible in & condemna-
tion trial therefore becomes an issuc at times, Only a fow
of the cases in the sample reviewed dealt with this issue.
It should become clear that the issue is basically one of
compensability or valuation rather than evidence, cven
though it sometimes arises as an evidential issue.

The compensability and valvation issues involved here
are complex; a rationale will first be suggested, and
the few recent cases that werc reviewed will be examined
for their fit into that rationale, For this purpesc the ra-
tionale developed by Crgel in his treatise on Valuation
Under the Law of Eminent Domain % will be heavily
relied on.

It is first of all nceessary to distinguish between two (ypes
of valucs created by the condemnor. In the first type, a
parcel of land may have much greater value to the con-
demnor than its value on the open market in the abscnce
of the public project. For example, a parcel may be worth
$10.000 as farm land, but a highwav agency might be will-
ing, if necessary, to pay $1 million for the parcel because
it would cost the agency more 1o select an alternate route
for the highway in the particular area. One of the main
reasons for giving a public agency condemnation powers is
to aveid the necessity of paving such holdup prices. In
other words, this “value to the taker® is rejected as a
measure of compensation. However, a sccond type of
taker-created value also may be involved. The land in the
area of the proposed highway may gain value because it
will be suitable for a commercial usc after the highway has
been built, whereas prior to that time it is suitable merely
for agricultural uses. Or, in some circumstances the pro-
posed project might have a depressing effect on the value
of land in the area of the project, and it is enhancement
or depreciation of this type that is of primary concern here.
But, the former type of value created by the raker is reie-
vant to the discussion of the latter type because it suggests
that a distinction might logically be drawn between effects
on value that occur before a parcel has been definitely
designated for taking and after it has been so designated.
An example will make this clearcr,

Suppose that parcels 4, B, and ¢ are in an area where
a public project supposedly will be located. One of the
parcels will be needed for the project, so buyers are now
willing to pay 312,000 for each of these parcels, whereas

8% Bee particalatly 1 ORGEL, supra nowe 294, chs, 6, 8.

previously they would have sold for only $10,000. At a
later date, the boundarics of the project are definitely estab-
lished, and it is determined that parcel A s the parcel that
will be taken and that parcels 8 and € will not. Parcels
B and C still will sell for $12,000, but parcel 4 now can he
sold for $15,000 because buyers are willing to speculate
that the condemnor will pay at least that much and prob-
ably more for it or, in any event, that the jury will return
a verdict of at least that much if the case poes to con-
demnation. It can be seen that the $3,000 increment in
value of parcel A is the result of speculation as 1o what
the award or verdict will be {assuming a total taking), and
that this is closely related (o the “value ta the taker” con-
cept first discussed previously, and therefore should be
rejccied as an item to be considercd in measuring com-
pensation. The $2,000 increment in value received by all
three parcels, however, falls within the second catepory of
taker-created value discussed previously. It is assumed that
the $2,000 increment was due to the fact that property not
taken generally will become miore valuable because of the
location of the project in the arca.

However, it does not necessarily follow that the owner
of parcel A should receive payment for this $2,000 en-
hancement in value. The law pgenerally does not favor
windfalls, and this increment s basically a windfall result-
ing from the location of the public project in the area. Tt
can also be argued that a condemnor should not be re-
quired 1o pay for walue that it bhas created. These same
policies lie behind the penerally accepted rule that bene-
fits must be set in partial-taking cases. On the other hand,
it can be argued that if the owner of parcel A is to be
treated equitably as compared with the owners of parcels
8 and C (which were not taken), he should be compen-
sated for this increment in value. Finally, it can logically
be argued that the converse situation, depreciation in value,
ought to be treated consistenily with enhancements. If the
owner is not permitted to gain from enhancements tesuit-
ing from advance public knowledge of the project, he also
should be protected {rom loss resulting from such knowl-
edge unless there are strong independent policy considera-
tions for denying him compensation.,

FITTING THE SAMPLE HIGHWAY CONDEMNATION
CASES INTO THE RATIOMNALE

Enhancement of Value

Although the issue under consideration would seem to
be an important one, it was not litigated cxtensively at the
appellate level. Only about half a dozen cases are in-
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volved, but they illustrate most of the problems that are
likely to arise.

The first type of cnhancement (value to the taker) be-
came a minor issue in an Arkansas case.**? The case in-
volved the condemnation of a parcel of land containing
deposils of sand and gravel. The sand and gravel was to be
used on the project a part of the land was being taken for.
The court recognized the principle that “a condemnor
should not be required to pay an cnhanced price which its
demand alone has created.” but concluded that the case did
not come within that rule. The court pointed out that the
value of the deposits on the land taken were not attributable
solely to the present construction project.8®®

One of the most complete statements with regard to
enhancements restlting from advance public knowledpe of
the project was found in a Colorado case® which also
demonstrates the relevance of the date of valuation. In this
case the trial court had excluded evidence of enthancements
from the public project. The landowner contended on ap-
peal that this was error beczuse the Colorado legislature
recently had passed a statute fixing the dafe of valuztion
as of the date of trial or the date of the condemnor’s laking
possession of the property, whichever comes first. To this
argument the Celorado court replicd:

[Tio say that value is to be fixed at the time of trial does
not mean, as defenduanis contend, that the court nwust
give consideration to enbancement resulling from con-
struction or proposed construction of public improve-
ments on the property subject 1o condemnation. To do
so would allow speculative considerztions to deieimine
value and provide a windfall for the property owner.
The courts will not sunction such considerations. . . .

There arc, of course, exceptional situations where the
courts will admit evidence of ephancement resulling
from the acquisition. They mclude cases where the loca-
tion of the proposed project is indefinite or where there
is a supplemental laking. See 4 Wichols on Fmineat
Domain, pp. 122-130. However, there is nothing in the
record to bring this case within any of the recopnized
exceplions 1o the rule. &3

Under the same reasoning the court concluded that a
change in zoning that resultcd from the public project
should not ke taken into account in valuing the property,

As the Colorado court noted, it is generally recognized
that the rule excluding cvidence of enhancements from the
public project applics only to cnhancements resulting from
the particular project the land is taken for. Although the
rule js ¢lear, it sometimes may be difficult to tell where one
project ends and another begins. This was the problem in
a Texas case ' where the court found that a subsequent
taking of additional property to enlarge the original proj-
ect was in fact a separate project. Therefore, enhancement
in the value of the property resulting from the first project
could be taken into account in valuing the property for
purposes of the subsequent taking.

The problem of admissibility of cvidence of enhance-
ments may arise because the sales price of comparable

824 Arkansas State Highbway Comm'n v, Cochran, 230 Ark. E81, 327
8.W.rd 733 {1959).

a8 I at 883-84, 327 5.W.2d at 715,

e Williams v. City & County of Denver. 147 Colo. 195, 363 P.2d 171
{1961).

w30 14, at 199-200, 363 P.2d at 173-74.

sl State v, Willey, 351 5.W.2d 907 (Tex. Civ. App. 1961},
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parcels, used to prove the value of the subject parcels, may
have been enhanced by advance public knowledge of the
public project. This problem was discussed in two Jowa
cases.""2  Although the issue was not squarely presented
because the court found no proof of enhancement, the
court nevertheless noted that the issue is more crucial where
comparables are introduced as direct evidence of value
rather than merely as corroboration of the opinion of a
valuation witness.%** Jowa also has a constitutional pro-
vision stating that a jury in determining just compensation
“shall not take into consideration any advantages that may
result 10 said owner on account of the improvement for
which it is taken.” ° In view of this provision the lowa
court indicated a willingness to consider changing the pre-
vious Iowa rule that had permitted evidence of enhance-
ments from the public project to be admitted.s?’

Depreciation of Value

Advance public knowledge of a proposed project also may
have a depressing cifect on land values, In a Maryiaod
case, "5 error was held to have been comunitied by the trial
court in permitting a witness for the state to (ake into
account the “cloud of condemnation™ in giving his opinion
of the value of the land being condemued. This would seem
to be consistent with the principle that il the condemnee
is not permitted to gain from the effects of advance public
knowledge of the project, he also should be protected {rom
losses resulting from such knowledge. In fact, the Mary-
land court noted that, "[T]his courl has held that evidence
of value based upon the effect of the taking involved in a
pending condemnation suit is inadmissible . . . We think
that the rule is applicable to considerstions which might
tend to depress values as to those which might tend to
increase them and that it should also exiend to the effects
of the prospect of the taking.” “*7

In a Massachusetts case ©®% the landowner clainted com-
pensation for damages 10 his land allepedly caused by the
“cloud of condemnation™ that resulled when the con-
demnor placed stakes on the land to indicate the parcel
to be taken but later removed the stakes and decided not
to take the fand. The Massachusetts court refused to per-
mit recovery, saying that the stakes were at most a tem-
porary, inchoate injury that did not pive rise to recovery
on cminent domain principles. A Massachusetls statute
that perinitted recovery of damages where the injury is
special and peculiar was of no help to the landowner he-
cause the court concluded that the claimed injury was too
indefinite, conjectural, and peneral fo come within the
ambit of the statule.?*® This case secms to typify the atti-

632 Jowa Dev. Co. v. Iowa State Highway Comm’n, 252 Iowa %78, 108
N.W.2d 487 (1961)}; Redficld v. Iowa State Highway Comm'n, 252 Towa
1256, 110 N.W.2d 397 (1961).

a3 Jogwa Dev. Co. v. Towa State Highway Comm'n, 252 Jowa 978, 989,
108 M.W.2d at 487, 494 (1961); Redfield v, Yowa State Highwuy Comun'n,
352 lowa 1256, 1258-6C, 110 N W.2d 397, 399-400 (1961).

oM Redfield v. Iowa State Hirhway Comm’'n, 252 Iowa 1256, 125B-60,
110 N.W.2d 397, 399400 (1961),

65 fd, ar 1260-61, 110 N.W.24 ae 397, 400 (1961).

% Congressional School of Acronautics, Inc., v. Stare Roads Comm'n,
218 Md. 236, 146 A 2d 558 (1958},

e37 §4. gt 240-50, 146 A 2d at 565.

&4 Onorato Bros., Inc. v. Massachuserrs Turnpike Authority, 336 Mass.
54, 142 N_E.2d 3B% (1957).

0 7d, at 58-59, 142 N.E.2d at 392-393.
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wde of courts in cases where the landowner is claiming
compensation for damages caused by the “cloud of con-
demnation” because the condemnor has changed its mind
or there has been a long delay between the announcement
of the project and the start of condemnation proceedings.

SUMMARY AND CONCLUSIONS

The problems discussed in this chapter, although arising
as evidential issues in condemnation trials, are basically
questions of compensability or valuation, Greater justice
might result if the appraiser would altempt to arrive at a
value under a hypothetical situation that removes from his
consideration the actual anticipatory value effects of the

expectation of laking. Appraisers are able, within the
usually expected limits of reliability, to make a prediction
of the most probable selling price of the property under a
set of conditions that include the hypothetical situation of
a market not affected by the rumors of the coming im-
provement project. Thus, it would be a logical and work-
able rule of compensability that the owner should receive
compensation based on the value of his property at the
official appraisal date without diminution ar increase by
reason of the general knowledge of the improvement
project.t?

o0 For an extended discussion sec RATCUIFE, supra note 191, at 52-53.

CHAPTER ELEVEN

ADMISSIBILITY OF EVIPENCE OF REPUTATION OR

SENTIMENTAL VALUE

The preceding chapter noted that value to the taker gen-
erally is rejected as a measare of compensation. This chap-
ter deals with a related question—ihe question of special
value to the owner. Again, the issue is basically one of
valuation or compensability, even though it sometimes
arises in the form of a question whether evidence of senti-
mental value is admissible.

Sentimental value is that special or peculiar value to him
that an owner attaches to his land over and above market
value."*! Reputation of the condemned property itself has
been defined in an Alabama case as, “at best . .. a maltter
of sentiment.” 92 Issues relative to the admissibility of
sentimental value would probably be most often raised
when a landowner attempted to offer evidence indicating
his ‘property has a special or peculiar value to him. An
example of this is where a landowner attempts to show a
sentimental attachment to his property because it has been
a family homestead. However, the rule with regard to the
admissibility of such evidence in emincnt domain procecd-
ings seems Lo be sufficiently certain so that the issue was the
subject of litigation in only two of the recent highway
condemaation cases studied.™*

INADMISSIBLE EVIDENCE OF REPUTATION AND
SEMTIMENTAL VALUE

In those two recent highway cases where the issue was
raised, evidence of reputation of the property subject to
condemnation 5** and sentimental value ™'° was held to be
inadinissible. For example, in City of Chicago v. Harrison-
Halsted Building Corporation,*® the trial court’s refusal to

give the landowner’s requested instructions that would have
permitted the jury to consider special value that the owoer
might attach to his property, but which would not have
been reflected in fair cash market value, was held to be
proper.®s" The reason given for excluding the evidence
was that a Jandowner is entitled to the fair cash markei
valie of the property at its highest and best use. ™ includ-
ing any special capabilities the property might have, but
consideration is mot given 1o the values or necessities pe-
culiar to the owner or condemnor in determining fair cash
market value.®1®

Because reputation of the condemned property itself is
a matter of sentiment and all elements of seatiment are

a1 City of Chicage v, Harrison-Halsted Bldg. Corp., 11 1L 24 431,
440, 143 N.E.2d 40, 45 (1957).

a1z Popwel] v. Shethy County, 172 Ala. 287, 292, 130 So. 2d 170 {1961].

a1 Popwell v. Shelby County, 272 Ala. 287, 130 So. 2d 170 (i961): City
of Chicapo v. Harrison-Halsted Bldg. Corp., [1 HL 2d 43i, 143 N.E2d
40 (1957).

sie Popwell v. Shelby County, 172 Ala, 287, 292, 130 So. 24 170, 174
(1961). The reputation dealt wilh in this case was the reputation of the
condemned property itself and not that of the neighborhood where 1he
properly was located. 272 Ala. at 291, 130 So. 2d at 173,

i City of Chicaga v. Harrison-Halsted Bidg. Corp., Vi Bl 2d 431,
A40-41, 143 N, E.2d 4D, 46 (1957).

e 1 11, 24 431, 143 N.E.2d 40 {1957).

wr 14, at 440-41, 143 N.E.2d at 46.

wE Jd, at 433-34, 143 N.E24 at 42. The property involved here con-
sistcd of an old six-story brick building in pooT condition and kocated
near the downtown area of Chicago. Its highest and best wse was the
landowners’ use for it—warchousing of dry materials.

©n 4. al 44D-41, 143 N.E.2d at 46. A distinclion has been made be-
tween any special value the property itself has becanse of claimed special
capabilities and a special value peculiar te the owner. An issue was not
raised here with regard 1o Lhe property’s capabilities, as all witnesses
agreed that its present use was its hiphest and best wse. The Court here
distingpnished the present decision from others permilting admission of
evidence of special values aliributable to the property’s special capa-
bilitics-



excluded, the trial court in Popwell v. Sheiby County &40
was held to have committed a prejudicial error in permit-
ting the admission of cvidence to the cfiect that the con-
demnee’s property bore a reputation of having been used
in the past for gambling purposcs.®* Neither the buycr
nor the selter is influenced by sentimental attachments to
the property under the willing seller-willing buyer concept
of determining market value."** Another reason for the
exclusion of sentiment or reputation is because of the nebu-
lous and uncertain effect of such evidence. Difficulty would
arise in assigning, with any degree of accuracy, the dollar
amount the value would be increased by sentiment ar
reduced by unfavorable reputation, &

COMMENTARY

An analysis of these two recent cases illustrates the closc
association between sentimental value and the rules of
valuation. The basic question relative 1o the admission of
sentiment seems to be: by which standard is just compen-
sation determined—market value, or value to the owner?
Sentiment is an element in the determination of value under
the value-to-the-owner standard, but not, as held in the two
recent highway cascs, under the market value standard.
The general rule is that, so long as the property has an
ascertainable market, the measure of just compensation is

2172 Ala. 187, 130 So. 2d 170 (1961). The issuc was whelher oF not
evidence of reputation of the property isell was admissible as a proper
clement bearing on such property’s market value. 272 Ala. at 291-92,
130 $o0. 2d ar 173-74.

1 0d, al RE-92, 130 So. 2d ar 173-74. Over the landowner’s ohjection,
the condemnor was permilted by the trial court to introdere in evidence
a court izjunction restraining the landowner from using the property for
an illegal purpose—gambling. lssues involved on appeal here differed
from those involving market valuc based on profit or rent received from
the iliegal use of the property. Tlad the admissibility of such profits or
rents been ihe issve, the courl indicaled i1 would have followed cases
from clher jurisdictions and held that present vilue based on past tllegal
use may nol be considered in making an award of just compensation,
although the property had been put 1o an illegal pse and althongh such
use did change Lhe market value,

552 fd.  As long as sentiment may not increase the price under the
willing buyer-willing seller concepr, the court reasongd that sentinent
ntay not reduce the price. Sentimmental considerations causing a seller to
demand and a buyer 1o pay a higher price are of the same characier,
but 10 an opposile ¢ffect, as lhe reputation of the condemnve's property.
Basicatly, as long as sentimenial value that an owner attaches to his
properly is not taken inte account jn determining its value, reputation,
that is likely to lower the value of the property should also not be taken
jnlo account in valuing the property,

374, at 292, 130 So. Id at 174, Imaginary or speculative values
should not be used as a basis for awarding damages, 272 Ala. at 291, 130
So. 2d a1 173.

6t Id_ at 292, 130 So. 2d at 174: City of Chicago v. Harrison-Halsied
Bldg. Corp. 11 1IE 24 431, 440-41, 143 N.E.2d 40, 46 {1957).
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in accordance with the market value standard," and evi-
dence of sentimental value is inadmissible.**s To admit evi-
dence of sentiment as a factor in the determination of just
compensation under the market value standlard would, in
effect, make the measure of damages conform with the
value-to-the-owner doctrine.s7

None of the states appears 10 have any statutory pro-
visions relating directly to the admission of sentimental
value in evidence. However, under California’s evidence
statute *** value is defined in accordance with the willing
purchaser-willing scller concept; Pennsylvania’s evidence
statute states, “A qualified valvation cxpert may testify on
direct or cross-examination, in detail as 1o the valuation of
ihe property on a comparable market value, reproduction
cost or capitalization basis . . . .7 5% “Fair market value”
is defined by hoth the Maryland % and Pennsylvania ©%'
statutes in accordance with the willing buyer-willing sefler
concept. Statutes such as these, which indicate the mea-
sure of just compensation is in accordance with the market
value standard and then define market value by the willing
buyer-witling scller concept, are as cflective as statutes that
prohibit the introduction of seatiment in evidence.

SUMMARY AND CONCLUSIONS

Sentimental value ts inadmissible in evidence as an element
bearing on value in the determination of just compensa-
tion. The principal reason is that just componsation is
basecd on market value, rather than on value 1o the taker
or vatue 1o the owner and, in the market value concept,
cvidence of sentimeral attachment is irrelevant. Another
regson somedimes given for excluding this evidence is that
its efflect on value would be too diflicult to prove, even if
it is assumed to be relevant.

o5 4 NIcHoLs, swpra note 199, & 1201,

e84 MicHOLS, sapra nole 199, &5 12.2(2), 12.22{2).

57 See 3 Cal. Law REv. CoMM™ supre note 422, at A-17 which siates,
“Value to e owner is a subjective standard; it cnables the condemnce
to presenl a myriad of factors that may or may not in fact exist 10
cnlarge his award. It opens the door to sham and fabrication. H has
no limits, it as no control. By itself, it seriously weakens the concept
of ‘just compensation'—* ust’ to the condemnor as well as 10 the con-
demnee.”

4 Car. Evipence Cork § 814 (West 1966), in the Appendix of this
report.

9 Pa, STAT. ANN. lit. 26, § 1-705{2) {(Supp. 1967), in the Appendix
of Lhis report.

%2 Mp. ANN, CODE art, 33 A, § 6 {Repl. 1967), in the Appendix of
this report.

%1 Pa, STar, ANW, Tit. 26, § 1-503 (Supp. 1967), in the Appendix of
this report.
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CHAPTER TWELVE

ADMISSIBILITY OF EVIDENCE OF HIGHEST AND

BEST USE FOR PROPERTY

The measure of compensation for a parcel of land taken for
public use under eminent domain is the fair market value
of that Jand.#2 Courts defipe fair market value as the
amount of money that a purchaser willing but not ablipated
to buy the property would pay to an owner willing but not
obligated to sell it, taking into consideration afl uses the
land was adapted to and might in reason be applied.®®
Therefore, as a general rule, property is usually valued
according to its “highest and best use” or some similarly
worded formula, That is even a legislative requirement in
a few siates. %+ Similarly, a siatutory provision in Vermont
provides thal damages resulling from the taking shall be
based on the propertys value for its “most reasonable
use™: i an the other hand, a Georgia statutc states that
the value of land taken is not to be restricted to its apri-
cultural or productive qualitics.®® In estimating Georgia
land values inquiries may be made as to all other lepitimate
purposes 1o which the property could be appropriated.5™

Continuing urban expansion and changing lapd-use pat-
terns and land values have caused the “highest and best
use” concept to be a frequent source of fitigation. This
chapter is dirccted towards an analysis of those problems
connected with the kind of evidence that may be introduced
to prove the subject property’s adaptability for a specific
use, many times for a use other than its present use. Ad-
missibility issues raised in the sample cases with regard to
“highest and best use” usually involved guestions relating
to the admission of evidence to show: (1) the property’s
higher value for some other use: {2) the owner's intesided
use of the property: {3) adaptabitity of the property to
a use currently prohibited by zoning; and (4) suitability
of the property for use as a residential subdivision
development.

HIGHER VALUE OF PROPERTY FOR SOME OTHER USE

Courts presented with the question in the few sample cases
dealing with the subject were in agreement that the present
use of the condemned property does not prechude the intro-
duction of evidence to show that such property has a higher
value for some other use.s Thus, an Alabama case held
it was not an eIrTor 1o permit an inquiry into the adaptability

#= 4 NicHOLS, supra note 199, § 12.2,

3 jd, at 12.2¢1).

L Wp, ANN. CoDE art. 31A, § 6 (Repl. 1967), in the Appendix o
thig report; Me. Rey, STAT. ANK. tit, 23, & 154 (1964); Pa STAT. ANN.
tit. 26, & 1-603(2) (Supp. 1967), in the Appendix of this report.

003 VT, STAT, AWN. Ll 19, § 221{1) (1959},

85 (Ga. CODE ANN, B§ 36-505 (1962).

©7 I,

s Blount County v, McPherson, 268 Ala. 133, 137, 105 5o, 2d 117,
120-2t {1958); City of Chicago v. Sexton, 408 I 351, 356-57, 97 N.E.2d
287, 289-90 (1951); Ulech v. City of Milwaukee, 9 Wis, 24 352, 354-58,
101 N.W.2d 57, 61-62 (1960},

of a parcel of farm land for use as a housing project or
filling station or other business place.®” Quoting with
approval-from Alabama Power Company v. Henson 5t the
court said:
Tt is relevant to inguire into the several elements of
value, such as the uses 1o which the property is adapted,
although not presentiy so used, if it appears such pro-
spective use affects the present market value of the
property. Whatever an intelligent buyer would esteem
a5 an element of value at the time of taking may be
considered, 2

Along this same line, the Hlinois Supreme Caurt held an
error had been committed by cxcluding the landowner’s
offered evidence to show that the property was susceptible
of other than railtoad uses without impairing its use for
railroad purposes.5* Provided that it can be dane without
impairing the use of the propesty for railroad purposes,
railroads are autharized under legislation to improve. de-
velop, convey, and lease any of their properiy owned in
fee 573 In view of that statutory provision, said the supreme
court, the compensation to be paid o a railroad for the
taking of an eascment over its property must take account
of the use 1o which that property could be put without
impairing the use of the rest of the property for railroad
purposes.t?

The condemnor in a Wisconsin case claimed that be-
cause the landowner did not intend to change his use of the
property at any time in the near future and the condemna-
tion did not interfere with the operation of his present
business establishment and dwelling, the present use of the
property made by the owner was jits most advantagcous
use.5 7 However, the appraisers for the landowner were
permitted to value the property on the basis of the use it

@ Blount County v. McPherson, 268 Ala. 133, 137, 105 S0, W 117,
170-21 (1958). The court uses Thomten v. Cily of Rirmingham, 250
Ala. €51, 35 So. 2d 545 (1948), which held evidence as to Lhe adapt-
ability of condemned property for a subdivision to be a proper element
for consideration of the jury in assessing damages, as a basis for its
decision.

a9217 Ala. 561, 566, LB7 So. 718, 721 (1939},

L Blount Counly v. McPherson, 168 Ala. 133, 137, 105 So. 24 117, 121
{1958). See also Mississippi and Rom River Boom Co. v. Pallerson, 98
ULS. 403. 408 (1878), which stated: “The inguiry in such cases must be
what is the property worth in the markel, viewed not merely with
reference to the uses to which it is at the lime applied, but with
reference 1o the uses to which it is plainly adapted; thal is 1o say, what
is it worth from its availability for valuable uses.”

2 City of Chicago v. Sexton, 408 1ll. 351, 35657, 97 WN.E.2d 187, 289
90 (1951}. The 1rial court had relied on Cily of Chicago v. Lord, 276
fll. 571, 588, 115 N.E. 397, 403 (1917}, which held that the property
of a railroad company used in the conduct and eperation of that rail-
road is devoted 1o a public use an.. whether or not il is capable of
another use, its value to the railroad company is its use for railroad pur-
poses. 408 I at 355-56, %7 MN.E.2d a1 289,

&1 1LL. Rpv, StaT. ch. 114, § 174a (19653, City of Chicago v, Sexton,
408 111, 351, 356, 97 M.E.2d 287, 289 {1951},

e City of Chicago v. Scxton, 408 101, 351, 356-57, 97 N.E.2d 187, 250
{1951).

43 Utech v. City of Milwaukee, 9 Wis. 2d 352, 356-57, 101 N.W.2d 57,
61 (1960).



might best be adapted to (some type of business develop-
ment), cven though the present use of the propernty (mill-
work faclory and residence) was not disturbed by the
partial taking and there was no testimony on the part of
the owner that he intended to develop the property for
business purposes.® ¢ The fact that the owner hzd not seen
fit 10 wse his property for business development was, ac-
curding {o the supreme court, evidence to be considered on
the issiee of the most advantageous use, but it was not con-
clusive 57 As a basis for its decision, the court sajd there
was lestimony indicating that the trend in that part of the
city was towards development of property for commercial
purposes, and so the trial court was justified, particularly
in view of the fact that the property in question was zoned
for business uses, in its finding that the property’s falore
business use constituted its highest and best uge. 578

A trial court’s refusal, on the other hand, to permit an
inquiry into the adaptability of a particular property for
ether uses docs not necessarily constitute a reversible er-
ror ™ In an Alabama case, a small sirip was taken from
a parcel of land on which a sawmil] and planing mill were
located, and the triat court refused to permit one of the
fandowner’'s witnesses to answer a question as o whether
the property had a value for any purpose other than its
present use.®¥ Such a refusal was held not to he an error,
aml even if it was, it was not, according to the supreme
court, o reversible ane, because only a small partion of the
parcel was being taken and the structures on it were not
leuched, testimony had already been piven as to the tract’s
hefore and after miarket value, and the jury had an oppaor-
tunity ta view the premises 5t

INTENDED USE OF PROPERTY BY OWNER

Closely related to the effect of the present use of the prop-
criy is the question concerning the admissibility of evidence
of the owner's intended use of the property, Courts in the
sample cases did not appear to have a specific answer to
this question. The admission of the owner’s intended use
swemed to be dependent on the trial court’s judgment as to
the value of such evidence in establishing market value,
this value is in rn weighed against the number and
vomplesity of the collateral issues that the evidence was
likely 10 introduce into the case,

Under the gencrat rule, as expressed by the California
court, the use intended by the owner is immaterial; it is
nurket yalue, and not value to the owner, that is to he
delermined. ™2 For example, the court in one case said:

The criterion is not the value of the use of the property
to the owner, . . . The value is determined by taking
into account the highest possible use to which the land
is or may be reasonably put, and what a purchaser
would be willing 1o pay for it in view of such highest
posstble use, 653

14 at 35758, 10 Now.2d ar 61-62,

I at 35T 101 NW.2d ar 61

T AL 358, 101 N.W.2d at 63,

fl;jls.:agkmd ¥. Bibb County, 262 Ala. 108, 111, 77 So. 2d 360, 35162
"I Al 11011, 77 S0, 2d at 361-62. The reason for the question was

1% show at the Jang Wis not suilable for any other purpose than [or a
tammill ang rlaning milr,

:‘;f)d at 111, ?? So. 2d ar 362,
y People v, Vinson, 9g Cal, App. 2d 100, 221 P.2d 161 {1950}; County
of Los Angeles v, Bean, 176 Cal. App. 2d 521, 1 Cal. Rper, 461 (1959,
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In another, the court stated:

All reasonable uses must be considered. . . . Evidence
of the value of the highest and most valuable use s
admissible, not as a specific measure of value, but as g
factor in fixing market valug 6~

Evidence of a proposed plan by the owner to use the prop-
erty for motel purposes was held to be admissible in that
case for the purpose of showing adaptability of the lund for
that use, but inadmissible for showing the enhanced loss to
the owner because the taking of part of his land preciuded
bim from carrying out his particular planned improve-
ment.% “In other words,” said the court, “it is not value
in use, either actual or prospeetive, to the owner that s
involved, but value in cxchange—market value-—that is the
lest.” **¢ However, a later case, in which the condemnors
witnesses had intreduced evidence that the best use of the
property would be for an office building, held that it was
proper for the Jandowner’s witness {o testify that the owner
had plans drown up beth for an office building and for a
garage, that it had been estimated that the garage would
vield a better return than the office building, and that the
type of building testified 1o by the condemnor's witnesses
would be economically unfeasible and unprofitable.®* The
landowner, according to the court, has the burden of prov-
ing value and severance damages and of showing the high.
esl and best use of his property, and so the testimony was
admissible to rebut the evidence ofiered by the state and
thus show that an office building on the property would ke
economically unwise, s5ss

Towa's Supreme Court does not appear to have been
consisient in its view on the question of the effect of the
owner’s intended use of the property. A restriclive view
seems to have been followed in a 1959 case where the court
implied that i would limit the highest and best use rule to
uses shown (o be within the owner's contemplated plans.®Y
The trial court’s refusal in that case lo instruct the jury, as
requesied by the landowner, that the property must be
valued according to the highest and most valuable use that
it could reasonably be put to as shown by the evidence
offered at trial, was affrmed on appcal. % Turies, said the
court, should not be required to explore all of the possi-
bilities to determine the highest and most valuable use
for a property. Too much speculation and conjecture would
be involved in making that determination. Another reason
for affirming the lower court’s refusal to instruct the jury
was because of the feeling that usoally, . | . it is doubt-
ful if the condemnee would contemplate changing from his
present use of the premises to the most valuable use which
could reasonably be found.” &1 [y was noted, however,
that if the owner had contemplated converting his farm
land into city lots, and it was found to be suitable for thas

3 People v. ¥inson, 99 Cal., App. 24 100, 0203, 221 P.2d at [62-63.

®4 City of Daly City v. Smitk, 110 Cal. App. 2d 524, 53t, 243 P.2d 45,
51-52 {1952),

95 Id. at 532, 243 P.2d at 51,

B I,

%7 People v Loop, 127 Cal, App. 2d 786, BDI, 274 P.2d 885, 396 (1954},

%6}, at 801-02, 274 P.2d ar 896,

** Hammer v, Iowa State Highway Comm'n, 250 Tawa 1228, 1230, 98
N.W.2d 746, 748 (1959},

° Id, ap 1229-30, 98 N.W.2d at 747438,

" Id. at 1230, 98 N.W.2d at 748.
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purpose, such a fact should be taken into consideration by
the jury in determining the fair market value.5%2 A later
case, on the other hand, indicates the acceptance of a more
liberal view.*** Evidence of a plat showing lead and spur
tailroad tracts that could be built and used for industrial
purposes, the use the landowner claimed the land was
adapted for, and testimony as to the adaptability of the
tract for industrial use, were held to be properly admitted
in that case. Even though the tractage had not been built,
nor had the land ever been actually used for industrial
purposes, the cvidence, said the court, was not too specu-
lative.%!  Quoling with approval from Ranck v. City of
Cedar Rapieds,%5 the court's decision was based on the
proposition that:

. . . the owner is enlitled to have the jury informed of

all the capabilities of the property, as to the business or

use, if any, to which il has been devoted, and of any

and every use fto which it may reasonably be adapted or

applied. And this rule includes the adaptation and value

ol the property for any legitimate purpesc or business,

even though it has never been so used, and the owner

has no present intention to devote it 10 such vse.595

A few sample cases appear to illustrate the relationship
between the admissibility of evidence of the owner's in-
tended use of the property and the extent that those planned
uses for the property have progressed toward reality.ss:
Drawings of plans prepared by the landowner ten vears
before the cemmencenient of the condemnation proceed-
ing and a topographic map prepared for him by a civil
cngincer, both of which showed the improvements the
owner planned to build on the property, were offered and
admitted in evidence by the trial court without the con-
demnor's objection, in an llinois case.89 A landscape
architect’s plat that elaborated considerably on the owner’s
original drawings was, on the other hand, excluded by the
trial court, and the landowner claimed on appeal that this
was erroneous. This plat, which showed in detail the own-
er’s plans for the use of the property, was prepared nfter
the commencement of the swit and completed about ten
days before the trial. Whether evidence of plans of strue-
turcs the owner contemplated erecting on the land may be
admitted depends, according to the supreme court, entircly
on the purpose for which thev are offered and they are
limited to this by the triat court. If they are offered mercly
in illustration of one of the uses to which the property is
adapted, and if the use of the evidence is clearly and ex-
pressly limited by the trial court to that object, they are
admissible at such court’s discretion; but if the object of the
admission is to enhance the damages by showing that such
a structure would be a profitable investment, they are

832 Ief,

o9 Jowa Dev. Co. v, Towa State Highway Comm'n, 252 Iowa %78,
108 I.W.2d 487 (1961,

4 Fd, at 988, 108 N.W.2d at 493. Some preliminary work, however,
had been done on 1he rzitroad tract.

5 134 Towa 563, 56566, 111 N.W. 1027, 1028 (1907).

8 Iowa Dev, Co. v, Jowa State Highway Comm'n, 252 Towa 978, 988,
108 MN.W.2d 487, 493 (1961,

7 Department of Public Works and Buildings v. Lambert, 411 IiL
183, 103 M.E2d 356 (1951); Sonthwick v. Massachuserts Turnpike
Authority, 339 Mass, 566, 162 N.E2d 271 (1959)}; State, by Lord v.
La Barre, 255 Minn. 309, 96 N.W.2d 642 {1959); L'Fioile v. Director
of Public Works, 89 R.1. 394, 153 A.2d 173 {1959},

%4 Department of Public YWorks and Buildings v. Lambect, 411 111. 183,
191-93, 163 N.E.2& 356, 361 (1952). No actual construction had been
commenced atl the time the condermnalion suit was filed.

clearly held to be incompetent. However, the supreme
court felt that even if their admission does not constitute
a prejudicial error, the introduction of such evidence should
not be encouraged because there is generally a danger of its
being misunderstood by the jury.®® [isagrecing with the
landowner’s contention. the appellate court held the trial
judge in this casc had not abused his discretion in rejecting
the plat.”® Similarly, the supreme court in a Phode Island
case held thar an error had not been committed in exclud-
ing evidence to the effect that the owner intended to aler
the premises by converting certain apartments located on
the subject property into additional doctors’ offices.”® Such
evidence, said the court, would be pure speculation. The
estimated cost of such alterations and the increased rentals
presumed to result therefrom, together with the question of
available tenants, would not have furnished the jury with
factua) information bearing on the question of fair market
value, ™2

Part of a parce] of land that at one time had been fleoded
by a now breached dam located on the tract was con-
demned in Sowrhwick v, Massachusetts Turnpike An-
thority.® The breach in the old dam could be repaired
at a cost of $4,000, according to cne of the owner's wit-
nesses. One of the issues on appeal involved the trial
court’s exclusion of the Jandowner’s testimony to the cffect
that he had plans to repair the dam and to either sell the
land to a fish and game club or to develop a camp site on
it. The condemnor’s cross-cxamination of the owner dis-
closed ‘that, except (or making onc or 1wo surveys of the
area invalved and checking on a similar deveclopment in
another arca, He had done very little toward executing his
plans for the development of the property. The dam could
not have been repaired after the taking because the result-
ing pond would have extended onto that part of the fand
condemned for the highway improvement.™ Agreeing
with the trial judge, the supreme judicial court held that
insufficient progress had been made on the owner's plans
for developing the property to warrant admission of cvi-
dence relative to the cost and other details of the particu-
lar project the landowner had in mind.7®* However, the
court did note that the presence on the land of the brook
and the dam, which might have becn repaired at a cost of
only $4,000 prior to the taking, might well be of interest
to a prospective purchaser. The possibility of restoring the
large pond was sufficiently substantial to be entitled to
consideration in appraising the market value of the land
at the time of the taking, It was, said the coart, a factor
increasing the property's marketability. If the Jandowner
reasonably thought that a purchaser would pay more for
the property because of the possibility of restoring the pond
at low cost and because of the adaptability of it for camp
sites, that, the court further noted, was a question of judg-
ment he was entitled to use in formulating his opinion of
the value of the property. In short, he was entitled to bring
out the relevant facts., Therefore, the landowner, who knew

50 fd, at 192, 103 W.E.2d at 361.

0 F4, 2t 193, 103 NUE.2d ar 361,

1 L'Etoile v. Director of Public Works 8% R.I. 394, 401-02, 133
Ald 173, 177 {195%).

08 Iof,

%3330 Mass, 666, 162 M. E2d 271 (1959).

04 Id, at 66769, 162 N.E.2d at 271-74.

s Id, at 669-71, 162 N.E.2d ar 274-75,



enough about his property to express an opinion about its
market value and the reasons for his opinion, should have
been able to testify about the weight he gave to the poten-
tial use of his properly in connection with the restored
pond.’®® If the reasons for his opinion, said the court,
“. . . could be shown on cross examination {a} to be
unconvincing, or {(b) to result in an over-estimate of the
value of the property or of the feasibility of restoring the
pond, or {¢) to be based on faulty analysis or inadequate
investigation, these matters go only to the weight of the
testimony,” and would not affect its admissibility. 707

Quoting from King v, Minneapolis Uniorn Railway Com-
pany,™ the Minnesota court said:

We think it mayv be stated as elemeniary that a person
is entitled to the fair value of his property for any use
to which it is adapted . . . whether that use be the one
to which it is presently applied, or some other to which
it is adapled. It is, we think, equally true that any evi-
dence is competent and any fact is proper 1o be con-
sidered which legitimately bears upon the question of
the marketable valuc of the property. . . . The owner
has a right to its value for the use for which it woukl
bring the most in the market,7¢?

At issue in the instant case was the condemnor’s contention
that the trial courl erred in receiving in evidence expert
testimony as to valuations that admittedly were based on
improvements to the premises then in contemiplation but
not actually completed at the time of trial. In giving testi-
mony as to valuations based on the contemplated improve-
ments, the witness deducted the cost of completing the
shopping center [rom the valvation arrived at. Work was
in progress at the time of condemnation. Plans for the
completion of the project had been submitted and accepted
by the owner and some contracts had been awarded for the
consiruclion involved, It was possible o delermine with
a degree of accuracy what the cost of completion would
be, Such evidence, said the supreme court, was properly
admitted on the grounds that the completion cost of the
project could be determined and was deducted from the
expert's estimate of the valuation of the shopping center as
a completed and going concern.” ¢

ADAPTABILITY OF PROPERTY TO USE CURRENTLY
FROHIBITED BY ZONING

A frequent source of litigation involved the question of
how reasonably probable a prospective use must be before
evidence is admissible to show the value of the property {or
that use, Problems of this nature penerally arose in those
situations where the prospective use of the propertly is
restricted by a zoning ordinance, or where the owner con-
templated subdividing his land into residential lots. In-
stances regarding the extent to which evidence may be in-
troduced to show the property's adaptability to a use cur-

0 Fd, at 670-71, §62 NE.2d at 274-75.

W 4. ar 670-7T1, 162 M.E.2d at 275, The irial court was not jusiified
in excluding the landowner's testimony and reasons entirely; portions of
the testimony which were too related 1o a particular project of develop-
ment {rather than 1o the efect upon marker value of the general
possibility of such a. development) could have been excluded in less
wholesale fashion.

6832 Minn. 224, 225, 20 M.W. 135, 136 (1884).

"% State, by Lord v. La Barre, 225 Minn. 309, 316, 96 N.W.2d €42,
647 {1959). .
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rently prohibited by zoning are discussed in this subsection,
and the question of the admissibility of evidence that the
property is suitable for subdivision development is dis-
cussed in the following one.

Existing valid zoning ordinunccs may prescribe or limit
those uses that may be considered in proving market
value, 't The peneral rule expressed in the sample cases
appears (o0 be that evidence of the property’s market value
for a particular use currently prohibited by zoning may be
admitted onoly if rezgning is sufficiently probable for such
a change to have an effect on the present market value of

‘the property as of the date of taking.”** With repard 10 the

effect of a zoning ordinance specifying a minimum scthack
requirement, the Minnesota court stated: "LEvidence of
value for uses prohibited by an ordinance may be intro-
duced and constdered only where there is cvidence showing
a reasonable probabilily that the ordinance will be chanped
in the near future,”™ 13

The court in a California case stated the rule as follows:

Where the land is not presently available for a particular
use by reason of a zoning ordinance or other restriclions
imposed by law, but the evidence tends to show a “rea-
sonable probability” of a change in the near future, the
effect of such probability upon the minds of purchasers
generally may be taken into consideration in fixing
present narket valae. 711

In a fater California case, the landowner claimed the jury
was entitled o consider the possibility or probability of
prospective zoning changes that might permit use of her
lot for other than single-Tamily residentsal purposes; lere
the court went even further when it said:

Where there is a reasonablc probability that zening
restrictions will be altered in the near future, the jury
should consider not only those uses currently permitted,
but also other uses to which the properly could be de-
voted in the event of such a change.’2% | . . The jury
is entitled to and sheuld consider those factors which a
buyer would take into consideration in arciving at a fair
market value, were he contempluling a purchase of the
property . . . and it is manifest that plausible and
probable changes in the character of the neighborhood
and in zoning restriclions in an arca constitute such
factors. 716

dtSiate, by Loed v. Pahl, 254 Minn, 348, 356, 95 M.W.2d 85, %0

(18593,

212 Stafe ex rel. Morrison v. McbMlinn, 88 Ariz. 261, 26265, 355 P.2d
oD, 502-04 {19601; People ex rel. Dep’t of Public Works v. Dunn, 46 Cal.
2d 619, 642, 297 P.2d 964, 966 {1936); People ex rel. Dep’t of Public
Works v. Donovan, 15 Cal. Rptr. 19 (1%61), rev’d. 57 Cal. 3d 346,
352-54, 169 P.2g 1, 4-5 (1962); State Roads Comm’n v. Warriner, 211
Md. 480, 483-93, 128 A.2d 248, 250-35 {1957); Stale, by Lord v. Pahl,
254 Minn. 349, 356, 95 N.W.2d 83, 90 (1959},

The wvalidity of a zoning ordinance, however, cannot be collaterally
attacked in a condemnalion proceeding. Robinson v. Commonwealih, 335
Mass. 630, 631-32, 141 N.E.2d 727, T27-28 (1951,

71 State, by Lord v. Pahl, 254 Minn. 349, 356, 95 M.W.l1d 85, 90
(1959)., The record in the case, however, did not disciose any evidence
that would have indicated a reasonable probability that the setback
reguirement would be changed.

Similarly, an Arizona case held that the commercial value of propery
zoned for resideniial pucposes could not be considered in determining the
present market value of the property unless evidence was introduccd
indicating a probable chanpe from residential to commercial zoning in
the near future. No such cvidence was introduced here. Slate ex rel
Morrison v. McMinn, 88 Ariz, 261, 262-65, 355 P.2d 900, %0204
(1960).

7 Peaple ex #el. Dep't of Public Works v. Dunn, 46 Cal. 2d 632,
642, 297 P.2d 964, 966 (1956). Teslimony was given here thal a change
of zomng was reasonably or hiphly probable.

73 People ex rel. Dep't of Public Works v. Donovan, 15 Cal. Rplr.
19 (1961}, rev'd, 57 Cal. 2d 346, 352, 36% P.2d 1, 4 (1962},
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Landowners are not required to show that the zoning
authorities were contemplating changes in the zoning re-
strictions. The reasonable probabiliuy of a zoning change,
noted the court, may be shown by a variety of factors,
including neighborhood changes and peneral changes in
land use.’'?

The principal guestion in a Maryland case, and one
which had not been previously passed on by the state's
court of appeals, involved whether it was erroncous, as
claimed by the condemnor, to permit introduction af evi-
dencc of the probability of a change in zoning of the sub-
ject property from residential to light indostry and o allow
the landowner's witnesses 1o testify to market value on the
basis of a probable change in zoning.”'® Noting that hoth
text wrilers and numerous cases i other jurisdictions rec-
ognize the rule that . . . evidence of a reasonable prob-
ability of a change in zoning classification within 2 reason-
able time may properly be admitted and its influcnee upon
market value at the time of the taking may be taken into
account,” 71* the court of appeals, disagrecing with the
candemnor’s contention, stated that it suw no reason {or
not adopting the above rule in Maryland.™*® Therefore,
testimony to show a substantial possibility or probalbility
af a reclassification should be admitted in evidence, ™ "I
the evidence offercd proved to be insufficient to establish
a reasonable probability of rezoning within a reasonable
time after the date of taking, it would,” said the court,
“have been entirely in order for the trial court to have
instructed the jury as to the insufficiency of such evidence
and to have stated that no element or enhancement of
market value could be based upon the mere possibility that
at some time in the futurc a rcclassification might oe-
car.” *** That, however, was not the situation here. The
showing as to the growth of population in the arca, the
market expansion of s commercial area outwards and
toward the subject property, the demand for property for
industrial use in the arca on such land already having
industrial zoning in cffect, the adaptability of the subject
property to indusirial vse, the opening of part of an ex-
pressway in the vicinity, the opinions of expert witnesses
to the effect that the highest and best use of the subject
property is for bight industrial use, were sufficient to meet
the test of at least a reasonable probability of reclassification
within a reasonahle time.??*

SUITABILITY OF PROPERTY FOR SUEDIVISION
DEVELOPMENT

Closely associated with the evidentiary problems concern-
ing the owner's plans for using his property is the question
involving the admissibility of evidence that the property,

T fd, at 153, 369 P.2d at 4. Because of changes in characler that
the neighborhood had wndergone, the landowner theorized that she
could reasonably expect thai her property would be upgraded in zoning
and use. Sofficient evidence was present, said ihe couri, to sopport her
theory,

%8 State Roads Comm™n v, Warriner, 211 Md, 48D, 483-84, 128 A.2d 248,
250 {1957}

T I, at 484, 128 A 2d at 250.

w0 fd, at 485, 128 A.Zd ar 250.

w2t Id. at 486, 128 A2d ar 251

w22 Id. at 486, 128 A Xd at 251-52,

12 fd, at 48687, 128 A.2d at 252. With regard to the landowner's expert
wilnesses basing their opinions of value on the probability of a change

which is presently being used for agricultural or nonurban
purposes, is suitable for use as a residential suhdivision
development. As with proof of the owner's intended use
of the land, the cases studicd did not appear to set forih
definite rules with repard to the extent that cvidence of the
landowner’s proposal to subdivide his land may be admirted
to prove the value of the subject property for that purpose.
Trial courts seem to have a considerable amount of discre-
tion in deciding whether the probative value of the evidence
outweighs the detrimenta) effccts that could result from the
raising of time-consuming and misteading collateral issues,
The sample cases did, however, indicate some of the faciors
the trial courts take into consideration {o assist them in
exercising their discretion as to the admissibility of such
evidence on an individual basis, Two of the most important
factors disclosed by those cases include the imminence of
the subdivision development and the purposc ane of the
partics had in offering the cvidence.

Cases in Alabama ™' and Arkansas 25 illustrate the in-
fluence those factors of imminence of development and
purpose of introduction have on the court’s exercise of its
discretion to admit proposed subdivision plans in evidence,
In the first Alabama case the fand a parce! was being taken
from for highway purposes was undeveloped and no lots
had been Iaid out.”®® A rough map affered by the land-
owner, which showed a possible subdivision of the subject
property inte residential lots, was held 1o be properly ad-
mitted in evidence for the purpose of showing the hest use
of the property relative to determining its present market
value. However, such evidence would not be admissible,
said the court, for the purpose of establishing value based
on the speculative profits from the sale of the proposed lots.
Basically, then, under the rule expressed in this case, a
proposed subdivisicn plat can be admilted 1o show the use
to which the land could be put, but no valuation of any
kind, such as puiting a price tag on the lots,"*" can be
placed on the map.

The condemnor in the sccond Alabama case, State v.
Goodwin,™** claimed the trial court erred in accepting in
evidence the Jandowner’s subdivision plats showing that the
33-acre tract in question had heen divided into 63 lots
before the taking and 39 lots after, resulting in the loss of
24 tots."® An argument was made by the condemnor that

in the zoning ordinance, the court of appeals noted that the jury did
not accept their testimony eantirely ar face value. 211 Md. al 487-88, 128
AZd at 252,

4 Elowah County v. Clubview Heighis Co.. 267 Ala. 3535 102 So. 2d
9 (1958); Stale v. Goodwin, 272 Ala. 618, 133 So. 2d 375 (1961).

75 Arkansas State Highway Comm'n v. Q. & B. Inc., 227 Ark. 739, 301
S W.2d 5 (4957); Arkansas Siate Highway Comm'n v. Walkins, 229 Ark.
27, 313 SW.2d 86 (1958).

% Etowah Counmty v, Clubview Heipghts Co., 267 Ala. 355, 357, 102
So. 1d 9. 10 (1938,

4. at 356-537, 10} So. 2d at 10, The court bases its decision on
Thoroton v. City of Birmingham., 250 Ala, 651, 655, 35 So. 2d 545, S47
(1948}, which slates: “Evidence of value of the property for any use 1o
which it is reasonably adapied is, as already stated, admissible bul 1the
proof must be so limited and the tlestimony 1estricted {o its value for
such purposes. Of probalive tendency or this issue is the offer of a
proposed plan or a possible scheme of development, and the 1rial court
s0 held, but it was not permissible to incorporate inm such a plan the
speculative price of the individual lots.”

™ State v. Goodwin, 172 Ala, 618, 133 So. 24 375 [1961),

T at 636 -21, 133 So. 20 at 377-75, All of the luls had been fully
laid off on Lhe pround and zll engzinecring work had bren completed. A
plat of one sectien had been given final approval by the Planning Ceom-
mission of the City of Monigomery, while the plat of the ether section
had been given only preliminary approval. The lois in neither of the
sections had been developed.



the proper unit for valuation purposcs was the entire tract
of 33 acres and any cvidence that the tract was divided into
lots created an improper unit for valuation.™ Agrecing
that the entire tract was the proper unit for valuation,™?
the supreme court held that evidence as to the actual value
of the lots was properly admitted, first, because of the
highest and best use factor,”™* and second, because the tract
was part of a going subdivision proven to be successful, 33
and the plans for subdividing the tract inlo lots had alrcady
been approved by the local authoritics.”™ Compensation,
said the court, is based on the use the property is adapted
or reasonahbly adapted to, and it was conceded here that the
highest and best use of the property in question was for
residential subdivision purposes.”™s With regard to the
second reasen for admitting such evidence, the court said:
“When property has reached the stage of development as
has this subdivision, no competent appraiser could dis-
regard the value of the lots, and an appraised value based
solely upon acrcape would notl only be unrealistic, but
unfair 1o the landowner.” 7® Anothcr reason for the ad-
missiont of such evidence was because all lot values were
set by the witnesses after they had excluded the speculative
values and the anticipated profits.’?7 In distinguishing the
present case from an carlier one, which beld it was a re-
versible error to permit proof of the values of separaie lots
by the front foot, the supreme court said there was no
attempt in the instant case to prove the value of individual
10[3.1‘38

In one of the Arkansas cases a strip of land was taken
for highwuay purposes from a tract that had been divided
into residential lots, ™ The strip taken, however, was not
subdivided, but instead had been reserved by the subdivider
far highway purposes, Many of the lots were atready sold
at the time of the condemnation trial.™” With regard to the
strip taken, the landowner sought to prove its value for
residential Jot purposes by offering testimony showing how
the parcel might have been divided into such lats had the
sirip not been reserved for the highway project, and the net
value of cach lot after deduction of improvement costs.
Contrary to the condemnor’s contention, the supreme court
held the testimony to have been properly admitted to estab-
lish market value, and as a basis for such admission said,
“The established rule in this state in cases like this is that
the owner may be allowed to show every advantage that
his property possesses, present and prospective, in order
that the jury may satisfactorily determine what price it
could be sold for upon the market.” 7#1 The tract involved

0 Id, at 622, 133 So. 2d at 378,

T Id.

@z )4, al 622, 133 So, 2d at 317879,

73 [, al 622, 133 So. 2d at 379,

= Mg, at 621, 133 So. :d at 377-78. See also 271 Ala. at 623, 133 So.
2d at 379,

w5 Id. al 622, 133 So. 2d at 378,

=6 14, at 622, 133 So. 2d at 379, See ale 272 Ala. at 623, 133 So. 2d
at 379,

w71 14, at 623, 133 So. 2d at 179, See also 272 Ala. at €23-24, 133 So. 2d
at 379-80.

w5 I, al 623, 133 So, 2d at 379,

¢ Arkansas Slate Highway Comm'™n v. Q. & B, Inc., 227 Ark. 739,
T40-41, 301 S.W.2d §, 6 (1957).

w0 Id.

™ ld, at 744-45, 30t 5. W.2d at B. The condemnor conceded that the
potential use of land for subdivision purposcs may be considered in
establishing market value but claimed it wias erroncous to show the
number and value of lots into which a certain tract could be divided.
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here was a going subdivision and surrounded by well-
developed residential sections of a fast growing area, and
its best and most logical use was for residential lot develop-
ment; therefore, this was not a case, as were the situations
in those cited by the condemnor to support its acgument,
where the land’s use for subdivision purposes was merely
speculalive and too remote to influence present market
value ™2

Part of a tract of land that was suitable for subdividing
into lots, but which had not been so subdivided, was taken
in the sccond Arkansas case.™* In his attempt to prove the
value of his land taken, the landowner sought to introduce
in evidence a plat showing possible subdivision of the area
into residential lots and the probable value of the lots.™+
The supreme court apgreed with the condemnor’s contention
that the admission of such cvidence by the trial court con-
stituted a reversible error.™*% Landowners have the right to
introduce competent testimony to establish and explain the
suitability of the land for its highest and best use; evidence
was admitted without dispitie here to show that the subject
property’s most valuable wse was for residential purposes.™*
What the supreme ¢ourt is holding here, then, is that it is
improper to show the number and vatue of lois in those
situations where the land actually has not been subdivided
and it may be some time before the subdivision takes
place.”*" Evidence relating (o the number and value of lots
in a nonexistent subdivision “. . . partakes too much of
the character of speculation to serve as a basis of valuation
at the date . . . of the prosent suit.” 7+ “[t is proper to
inquire what the tract is worth, having in view the purposecs
for which # is best adapted; but it is the tract, and not the
fots into which it might be divided that is to be valued.” 71%

SUMMARY AND CONCLUSIONS

The term “highest and best use” as applied to eminent
domain situations is concerned both with valuation con-
cepts and with the rules of cvidence. Buyers of land
normally will give thought to its mest profitable use and
will bid up its price to what they can afford 1o pay under
this most profitable development plan, The "highest and
best usc™ concept, therefore, is a lepitimate clement in
delermining market value (most probable selling price},
and both appraisers and courts freely accept the validity
of the general concept.™3¢

It is noted in this chapter that evidential problems
generalty can be divided into four categories: (1) the
effect of the present use of the property; (2} the owner's
intended use of the property; (3) the effect of zoning; and
(4} the suitability of the property for subdivision develop-
ment. With regard to the first category, it is clear that the
present use of the property docs not prevent introduction

2 4.zt 745, 30 5.W.2d at 8,

3 Arkansas Statc Highway Comm'n v. Watkins, 229 Ark. 27, 313
S5.W.2d B (1958).

WL I, ut 29-31, 313 SW.2d at 87- B8,

s I, at 29, 31, 34, 313 5.W.2d at 87-88, 90.

e F4. at 29, 313 S W.2d at BY, See alse 229 Atk at 31-34, 313 SW.2d
at 88-90.

W fd, at 31-34, 313 S.W.2d ac B3-50.

™A 74, at 31, 3113 5. W.2d at B9,

Mo fd, at 33, 313 S, W.Id at 89.

60 See peneratly RATCLIFF, supra note 191 at 531-5§7.
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of evidence of its suitability for some other use, This is
consistent with sound appraisal theory.™™ With regard to
the second category, the courts again seem 1o have fol-
lowed sound appraisal theory. The admission of evidence
of the owner’s intended use scems to depend on the trial
court’s judgment as to the probative value of such evidence
in establishing market value, weighed against the number
and complexity of the coltateral issues that the evidence is
likely to introduce into the case. As the courts somelimes
point out, it is market value, not value to the owner, that
is 1o be determined, and the owner's intended use may or
may not be relevant to the determination of market value.

Most of the evidential issues have arisen in the last two
calegories noted. As a general rule, evidence of a prap-
erty’s adaptahility to a use currently prohibited by zoning
may be admitted only il rezoning is sulliciently probable
for it to have an eflect on the present market value of the
property as of the date of taking, The general rule is
therefore quite clear, but difficuft underlying factual issacs
are presented. Admissibility of cvidence that the property
presently used for apricultural purposes is suitable for use
as a residential subdivision development appears to be
dependent on the imminence of development and the
purpose of introducing such evidence. Courts in the cascs
studied here admitted plats of proposed subdivisions for the
purposc of showing that the highest and best use of the
property is {or residential development but not to establish
market value by reference to the selling price of the lots.
Only where the subdivisions were developed did the courts
in the sample case admit in evidence the value of the resi-
dential fots. Ratchift has sugpested that the courts have
been somewhat too restrictive on this point. Investors in
real estaic of this type clearly start their calculations of
present value with the expected future prices of lots 1o be
marketed, and such evidence therefore should be relevant
to a determinration of present value. Conseguently, courts
should not exclude this type of testimony if it is well sup-
poried by market analysis and used in connection with esti-
mates of production cosis and the r1isk and cost of
waiting.?*

The California Evidence Code touches on the subject of
highest and best use when it states that an expert witness
may base his opinion of value on zll thase . ., . uses and
purposes for which the property is reasonably adaptable
and available . . .” that a willing buyer and witling scller
would take into consideration in determining the property’s
price.™™ The Code further states: “When relevant to the
determination of the value of property, a witness may take
into account s a basis for his opinion the nature of the
improvements on propertics in the general vicinity of the
property or properly inlerest being valued and the charae-
ter of the existing uses being made of such properties.” 79
The admissibility of evidence of the proparty’s highest and
best vse ds similarly dealt with in the Pennsylvania stat-
utes. " These seem (o be Jargely restatements of the pen-
eral common Jaw rule, which is stated as follows in Nichols:

To warrant admission of testimony as to the value for
purposes other than that to which the land is being put,
or to which its use is limited by ordinance at the time
of the taking, the landowner must first show: (1} that
the property is adaptable to the ather use, (2) that it
is reasonably probable that it will be put 1o the other
use within the immediztc future, or within a reasonable
time, (3] that the market value of the land has been
enhanced by ihe other use for which it js adaptable.7#8

Perhaps the California and Pennsylvania statutory rules
represent as definite a statutory formulation as is feasible
in this particular area. A considerable amount of diserction
must remain with the trial courts, and improvements, where
needed, probuably can be brought about through the educa-
tional process,

I, at 54-55,

<2 Id. al 56.

a1, Evoence CopE § 814 (West 19660, in the Appendix of this
report.

WOl EVIPENCT Cobi § B2 (Woest 1966), in the Appendix of this
report.

Wi See P, StaT, Aww.otit 26, §§ 1-703(2), 1-05(%) (Supp. 1967},
in the Appendix of this report,

136 § NicHoLs, supra note 199, § 12.314.

CHAPTER THIRTEEN

ADMISSIBILITY OF PHOTCGRAPHS OR OTHER VISUAL AIDS

Issues relating to the admissibility of photographs, maps,
plats, charts, models, and other demonstrative cvidence for
the purposes of showing the location or condition of the
property subject to condemnation were raised in a few of
the recent highway condempation cases. Most of these
problems, which related to the visual aids’ accuracy and

their relevancy to an issue in the case, involve photographs
as conirasted with maps, plats, charts, and so forth. The
admissibility of such evidence as subdivision plats and maps
to illustrate the adaptability of a particular parcel of land
for a specific use is not analyzed in this chapter,



PHOTOGRAPHS

Yerification

Partics offering photographs ™7 must show by extrinsic evi-
dence that such pictures are a true and accurate representa-
tion of the property they purport to portray. Such verifica-
tion may be established by any witness who is familtar with
the scene portrayed and is competent {o speak from per-
sonal observation.”™™ When a witness who had indicated a
personal kaowledpe of the pictured building identified a
photograph as a protraval of that buitding, such identifica-
tion was held in one case to be a sufficient verification of
the exhihit's correctness by a qualified and competent wit-
nexss. o I another case, a registered professional engineer
cmployed by the condemning city tdentified certain acrial
photographs 7 as representing the property in question,
the neiphborhood surrounding it, and the relative position
of the improvements. ™ His testimony that stated a fa-
mitaniy with the property in question and that the photo-
praplss accurately and correctly portrayed such property
and st conditions was held to be an adequate certification
1o suppert the exhibils’ admission in evidence.”®2 The suf-
licreney of the certification of a photograph seems 10 be
Jdewerelionary with the trial judge.7e

Relevancy and Materiality

1 he relevancy of a photograph pertains to the relevancy of
the [act or subject matter pictured and not to the propriety
of vvidencing a relevant fact by a photograph. If the fact
to he shiown by the photograph is itself irrelevant, and so
madmissible, the fact cannot be made refevant and proved
by i phiotograph.”t Generally, photographs are considered
to he relevant to the issues in the case and so admitted in
cvidence if they assist the jury in understanding the case or
aisk 2 witness in explaining his testimony.™ As with veri-

7 See Commonwealth Dep't of Highway v, Williams., 317 5.W.2d 484
Ky, 1958, where it was held Lhat colored photopraphs are admissible
urder the same corditicns as black and white pictures.

Without citing any cases as a basis for his assumplion, Scoti indicates
that whea pholos are relevant and properly verified, there should be no
question as to their admissibility, because by showing the aciuab colors
of a subject they are even a more faithful type of reproduction than
black und white phatographs. The courts, 1herefore, will oot, Scotl feels,
irject the most reliable type of photegraphic piclures. [ScoTT, PacTO-
LRabRI TVIDENCE § 627 (1542).]

FE Sl ev el State Hipghway Comm'n v, Cone, M8 5.W.2d 22, 26-27
Mo, 19603, Sec also Frankfurt v, City of Dallas, 22% 5.W.2d 722, 733,
T tTex, Civ. App. 1957).

U Sbne ex rel, State Highway Comm'n v. Cone, 338 S.W.1d 22, 27
(Mo, 1960). When shown a particelar photograph, the witness said,
“This is the New York Life Building.” By such a statement, the appel-
lzte conrl held, he in efect said, “'This photograph truly represents the
ronraed part of the Mew York Life Building as | have seen it 138
5 Wi a2y

™ SeatT, PHOTOGRAPHIC EVIDENCE § 678 {1942}, Aerial pictures should
be admissible vnder the same rules governing all photographs. Therefore,
they must be relevant to some issue in the case and verified as a correct
fepresentation of the property they purport o poriray. See, e.g., Moore v,
MoConnclt, 105 Ga. App. 738, 759, 125 S.E.2d 675, 676 (1962) (hoiding
4 actial phatograph was improgerly admitted as cvidence because it was
nat properly verified or authenticaled by some other evidence); Buchanan
* Murdie, 209 Miss. 722, 725, 48 So. 2d 354, 155 {1950) (properly ex-
thuded, as the dccuracy and correciness of the photographs were not
Propecls and sulliciently shown).

*Frankfurt v, City of Dallas, 229 S.W.2d 722, 723, 726 (Tex. Civ.
App. 1917,

.
" Xre State ex rel. State Highway Comm'n v, Cone, 338 S.W.2d 22,

bl
M 1964 tholding that the trial court did nol zhuse its discretion
in id;m!lmg the photopraphs).

Tay I:

™ Hance v. State Roads Commission of Maryland, 221 Md. 184, 172,
1A 044, 648 (1959} {diclubm] .
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fication, the determination of relevancy and materiality of
2 photograph is left largely to the sound discretion of the
trial judge, and his ruling in that regard will not ordinarily
be disturbed unless it can be shown he abused that dis-
cretion. s

Admissible photographs in eminent domain procecdings
must be relevant and material to the issue of determining
just compensation on the date of valuation for those com-
pensable rights taken or damaged by the condemnor, Rele-
vancy problems in the recent highway condemnation cascs
generally arose because the photographs were taken cither
before or after such date of valuation. Consequently, they
were subject fo allegations that they did not represent the
true condition of the properey at that time; therefore, they
could not be relevant or material to the issue of determin-
ing just compensation. In making its decision the court,
in cach sample case, had to determine if the photograph
represented a compensable right taken or damaged, and if
50, Lo decide if the photograph had a bearmg on that right's
value. Of course, photographs that are entirely irrelevant
and immaterial 10 that issue 7 or are of such a nature as
to divert the minds of the jurors to irrelevant or improper
considerations are excluded from cvidence.’® For example,
a phatograph of a parcel of land located jn a business zone
across the street from the condemned property, which was
not in such a zone, was held to be properly exchuled on the
ground that such a photograph was not relevant to the
issue ol ascertaining the subject property’s value.™ The
reasoning behind the decision was that the two propertics
weTe 1ol comparable.™” In the second case, photographs
showing the injurious conditions of the property on the date
the condemnor took possession (approximately iwo and
one-halfl monaths after the date for assessing damages) were
held to be inadmissible because of their irrelevancy to the
issue of determining just compensation.”™! The basis of the
decision in this case was that compensaiion 1o the con-
demnor for damages done (o the property between the
valuation date and the date of posscssion was not an issue
for determination, and so the admission of the photographs
might have misled the jurors into believing the date of
posscssion fo be the one {or valuation.’™?

The decisions in some of those recent highway cases
indicated, however, that photographs do not have to be

T fd. at 172-73, 156 A.2d at 648; State ex rel. Siate Highway Comm’n

v. Cone, 338 S.W.2d 22, 27 (Mo. 1960); Colson v. State Highway Rd.,
122 Wi 392,397, 173 A.2d 849, §53 (1961). See Corens v. State of Mary-
land, 185 Md. 561, 570, 45 A.2d 340. 36 (1946}, which siated: “Whether
a photograph is of any practical value in a parnticular case is a preliminary
questicn for the trial court. and the courl's exercise of discretion in de-
termining the gueslion is not open 1o review unless plainly arbitrary.’

7 See, e.p.. L'Eipile v, Director of Public Works, B4 R, 3194, 153 A2d
173 (1959},

" State ex rel Sate Highway Comm'n v. Cone, 338 SW.2d 22, 27
(Mo, 1960), See, eg.. New Jersey Highway Authority v, Wood, 39
N.J. Super. 575, 12§ A.2d 742 (1956).

‘% L'Etoile v. Director of Public Works, B9 RJE. 394, 402-403, 153
A2d 173, 178 {1959).

7% Id.  Property located in an area zoned for business commonly has
a greater valuc because of thatl reasen, and so the admission of the photo-
graph for consideration by the jury would have heem prejudicial o the
condernnor.

T New Jersey Highway Authority v. Wood, 39 N.J. Super. 575, 580-82,
121 A2d 742, 744-45 (1956). Here the photographs were held 1o have
been erronecusly admitted by the crial court. The issue in the case was
lo deletmine Lhe property’s value as of the commencement date of the
condemnation aclion, and because the pictures did not tepresent the
premises’ condilion at that time. they were not relevant 1o that issue.

2 New Jersey Highway Authority v. Wood, 39 N.I. Super. 575, S80-
B2, 121 A2d 742, 74445 (1956), Photographs made of the properly on
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taken at the time of valuation to be relevant to the issue of
determining just compensation.’™ Some illustrations of
these situations may be helpful for an understanding of the
problems relating to relevancy. Photographs taken of the
property nine months before the date of condempation
were held 1o be relevant to the issue of the case and so
admissible even though improvements had been made on
the property between the dates of pholographing and valua-
tion.”*  Such picturcs became relevant through the ac-
companying festimony of witnesses and other evidence that
indicated what improvements had been made on the prop-
crly since the date of photographing and what condition the
property was in at the time of valuation.™  Prejudicial
error was held not to have been committed in admitting
photographs made in the wintertime of the subject prop-
erty condemned the previous August, because the jury
could not be misled by the testimouy of the condemnor’s
witness that the photographs were a fair represeatation of
the properly’s condition at the time of condemnation.’™®

In a case of partial taking, where the measure of dam-
apes is the difference between the fair market value of the
property before and after the taking, photographs made
“depicting the change in the condition of such property after
the date of valuation have been held 1o be admissible. The
reason is that such photographs have a bearing on the
property’s value alier the date of taking and so are relevant
to the issue of measuring damages. ™ In addition, the
photographs afford an opportunity for a comparison of the
property before and after the taking.”™* Where the issue in
the case was 1o deterntine just compensation for the toss of
the landowner's access rights, photographs made at a time
when the conditions of the property had been substantially
changed from the date of taking were held to be admissible
to show the nature and cxtent of damages to the remainder
of the property by reason of the fact that the access rights
had been taken away.”™ Photographs in a Missouri case

the date of possession would tend 1o pive the jury the impression that
such a date was 1he date of valuation. Those phelographs, which were
offered by the condemnor and showed the property in worse condition al
the time of pessession than at the time of valeaton, would have been
prejudicial 10 the landowner because of 1lieir possibility of reducing the
amount of campensalion.

1" Hance v. State Roads Comm’n, 221 Md. 164, 156 A2d 644 (1959);
Carncy v. Mississippi State Highway Comm™n, 233 Miss, 598, 103 Sc. 2d
413 (1958%; State ex rell State Highway Comm'n v. Yolz Concrete Ma-
terials Co., 320 §$.W.2d B0 (Mo, 1960); Ajoctian v. Director of Poblic
Works, 90 R.), 96, 155 A2d 244 {1958); Swate v. Mevers, 293 SW.2d
933 (Tex. Civ. App. 1956); Colson v. State Highway Bd., 122 ¥t. 392,
173 A 2d 849 (1961),

 Hance v. Stale Roads Comm’n, 221 Md. 164, 172-73, 156 A.2d 644,
64849 (1959).

1 34 @l 172, 156 A2d at 648, The phetograpbs were not admitied as
a tree representation of the condituan of the propery as it existed on
the date of valuation, but as o true represenrtation of the conditions as
they existed when the pictures were acioally taken.

e Afooptian v. Director of Poblic Works, 90 R.I. 96, 100-01, 155 A.2d
244, 246 (1958). Independently of the condemnor's witness™ opinion, the
jurors could reach the same or a different cenclusion that the pholographs
were a fair representation of the properly’s condilion at the lime ©f con-
demntation.

"7 Caraey v. Mississippi Slate Highway Dep't, 233 Miss. 598, 613, 103
So, 2d 413, 417 (1958} (holding all photographs having any bearng on

" the value or condition of the property before and afier che taking are

admissible); Colson v. Slate Hichway Hd., 122 Vi 392, 397, 173 A2d
849, B52-53 (1961).

T4 Colson v. State Highway Bd., 122 Yt 392, 397, 173 A.2d 549, B52- 53
(1961). The pholographs in guestion showed Lhe property during the
censleuction peried when many of the trees had been cut down.

™ State v. Meyers, 292 5. W.1ld 933, 938 (Tex. Civ. App. 1956). To
prehibit phatopraphic evidence competent 1o show the Loss of such valuable
compensable property rights would deprive the landowners of their prop-
erty withont due process of law.

»

showing a temporary use easement during the period of
time the condemnor was constructing a highway on the
permanent easement were held to be relevant and material
to the guestion: of such work easement’s fair market value.
There, the condemnor had condemned a strip of land for
a work easement and the value of that casement was a jury
question; therefore, the photographs, which showed the
condition and use made of the strip during the construciion
period, could assist the jury in ascertaining compensaltion. ™"

-OTHER VISUAL AIDS

Only 1wo of the recent highway condemnation cases in-
volved the admissibility of maps and plats.™* A copy of
a verified plat 7 representing several blocks of the cily
{including the property in question) was admitted, not as
independent evidence, but for the sole purpose of showing
the location of the subject property in reference to the
streets.”™®® The map in question in the other case was pro-
pared under the direction of the resident engineer for the
State Highway Department, who identificd it as a correct
representation of the field notes made by the regular sor-
veyors.’*t The map was held to be admissible, not as evi-
dence in itself of the property’s condition, but only to
illustrate the 1estimony of the witness testifyving in relation
to such conditions, even though it was not made by the
person making the surveys it was based on.™*" Jn another
type af case, the trial court was held not to have erred in
preventing one of the condemnor’s witnesses from using a
sheet of paper with fipures on it to illustrate his testimony
with regard to market vaiue, 8¢

w0 Slate ex rel, Slate Hiphway Comm'n v. Volz Concrele Materials Co.,
30 53W.2d §70, 87879 Mo. (1960). The grounds for challenging 1le
admission of such photographs were that they did nel show the conditions
of 1he properly either before or after the construction of the highway,
the photographer was unable to distinguish the line between the temporary
use easement ané the permanent ripht-of-way, and they were prejudicial
apainst Lhe condermnor by showing that the road in front of the land-
pwner's property wis torn up during constrection, which was not a com-
pensahle jtem. However, the photopraphs were inlroduced relative to
the issue of delermining compensation [or the taking of a lemporary ease-
ment, and not for the purpose of ascertaining damages for condemning
the permaneni right-of-way under the before and after rule, or of deter-
mining the compensability of the landowner for tearing vp the road in
the front ef Lis property.

M MeGovern v. Bd. of Coenty Comin'ts of Adams Counly, 115 Cele.
347, 173 P.2d 880 ¢1946); Aycock v. Fullon Cousty, 95 Ga. App. 541, 98
S.E.2d 133 (1957,

= Aycock v, Fullon Counly, 95 Ga. App. 541, 542, 98 S.E.2d 133, 134
{1957). The witness testified thatl from his cwn knowledge the plac cor-
tectly correspended with the streets as they actually existed.

Wi, at §42-43, 98 S.E.2d at 134, The decision here is based on
Durden v. Kerby, 201 Ga. 780, 41 S.E. 131 (1947}, which states that as
a peneral praclice. plats and diaprams are admitted, . . . for whatever
they may be worth; not as oripinal, independent cvidence, but on the
theory that they are mothing more than verificd pictorial representations
of matters about which the witness has properly testifed, and as being a
desirable expediency by whiclh to illusirale witness's iestimeny as o
location of the land there represented.’” 200 Ga. at 782, 41 $.E.2d ar 132,

1 MeGovern v, Bd, of County Comm’rs of Adams Counsy, 115 Cole.
347, 349, 173 P.2d 880, 881 (1946). The map mercly showed ihe loca-
tion and shape of the area, but nut the acreage, from which the sand had
been removed.

i fd, ar 349-50, 173 P.2d at 881, This was permissible pariicularly in
view of the fact that it was not contended that the map was inaccurate.
Here the map was shown 10 be reasonably accurate and correct, which is
all that is required in such cases. The admission of such exhibits is in
the sound discrelion of the trial court.

™ Shelby Counly v. Baker, 269 Ala, 111, 122, 110 So. Id B69, 506
(1959). The court found 1his type of evidence 10 be somewhat analogous
o the wse of a blackboard for he purpose of illustzating testimony. The
use of such demonsicalive maserials is within the sound discretion of the
trial court,



SUMMARY AND CONCLUSIONS

Maps, plats, and photographs must be verified through
testimony of the witnesses introducing them as an accurate
and true representation of the property as it exists at a time
relevant to the issue of measuring just compensation, How-
ever, as indicated by the sample cases, such verification
need not be made by the photographer or maker of the map
or plat, One held a map could be verificd by a person under
whose direction the map was prepared, even though the
map was actually prepared by a person other than thosc
making the surveys it was based on. All that seems neces-
sary for a verification is thal the witness have sufficient
knowlcdge of the scenc represented by the pictures to
testify from personal knowledge.

A diffcrence seems 10 exist between the deprec of ac-
curacy required for photographs and maps or plats, Where
a map or plat is not admitted as independent evidence in
itself of the property’s location or condition, but only [or
the purpose of illustraling a witness’ testimeny relative 1o
such location or eondition, that map or plat need oaly be
reasonably accurate and correct. At any rate, the sufficiency
of the verification logically is discretionary with the trial
court,

The fact represepted by an admissible phatograph must
be relevant to the jssue of measuring just compensation on
the date of valuativn. However, an analyvsis of the recent
highway condemnation cases indicates that a photograph
need not be taken on the date of valuation nor even repre-
sent the condition of the property on that date to be rele-
vant. All that scems to be nceessary is thai the photograph
represent an issuc that is relevant to the measure of just
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compensation. For example, a photograph taken prior to
the date of valuation may be relevant if other evidence
indicating the changes made in the property's condition
accompanies the introduction of such photographs. The test
rclative to the admissibility of a photograph taken after the
date of valuation seems to be whether it represents the
condition of a compensable right taken or damaged or
assists in the determination of the after value in partial
taking cascs. Logically, the relevancy of photopraphs and
other visual aids is discretionary with the trial court.

When a photograph is admitted it does nol become evi-
dence of value, hut it is admissible as independent evidence
of the conditions of the property aflecting its value, and, as
such, photographs differ from maps and plais, in that maps
and plats seem to be admiticd onby for the purpose of
illustrating testimony and not as independent evidence. For
example, a map or plat is not admitted as evidence of the
property’s condition, but oaly to illustrate the witness’
testimony relative to that condition, This could appear 1o
be a fantasy. How can a frial judge effectively tell a jury
that a map that has been introduced is not to be considered
as cvidence buf only as illustrative testimony?

In summary, properly verified maps, plats and photo-
graphs that arc relevant 1o the issue cf delermining just
compensation on the date of valuation are admissible in
eminent domain proceedings atl the trial court’s discretion.
Photographs necd not be taken on the date of valvation to
be relevani to the issue of measuring just compensation. A
photograph may be admitied as evidence of a condition,
whereas maps and plats are admitted only to illustrate the
witncss' testimony relative (o that condition.

CHAPTER FOURTEEN

OTHER ISSUES RELATING TO ADMISSIBILITY OF EVIDENCE

Many cascs in the sample reviewed dealt with miscellaneous
evidential issues not analyzed in the preceding chapters.
Some of these are closely related to problems concerned
with compensability and valuation. Others relate to gen-
eral principles of evidence not peculiar to condemnation
proceedings. However, such principles may be as impor-
tant in condemnation trials as in other trials,

FEDERAL GOVERMMENT CONTRIBUTION TOWARD
COST OF PROJECT

Evidence relating 1o the portion of the cost of the highway
project to be paid by the Federal Government was an issue
in two cases.™ A Wvyoming case held that the trial court
properly excluded testimony tending to show that the Fed-

eral Government rather than the State of Wyoming was
paving for the land."** According to the court, such evi-
dence is wholly immaterial to the issue of determining the
land’s market value in condemnation proceedings.”*™ The
Wyoming Supreme Court [urther noted: “Apparently the
idea underlyine the request was that juries regard Federal
projects as pork barrels which may be tapped without pain
to the conscience or injury to the residents of the State. Our
experience is that the citizens who serve on juries are fully
cognizant of the harm to State taxpayers which results from

7 Blount Counly v, McPherson, 270 Ala. 78, 79-80, 116 So. 2d 744,
748 {1959); Barber v. State Highway Comwr’n, 30 Wyo, 340, 352, 342
P.2d 723, T15-26 (1959},

6 Barber v, Slate Highway Comm’n, 80 Wyo. 340, 352, 342 P.2d 723,
125-26 (1958). '

™ Id, at 352, 342 P.2d at 725,

TP S .
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unwarranted Federal spending.” "% Evidence relating o
the portion of the cost of the highway project to be paid
by the Federal Government was admitted by the trial court
during the cross-examination of one of the condemnor’s
witnesses in an Alabama case 71 The objection was held
to be too general to support the condemnor’s assignment of
error, hence, the appellate court refused to decide the
issue, 7?2

REVENUE STAMPS ON DEEDS

Pursuant to a federal stafitte, "™ revenue stamps must he
attached to all deeds conveying real property. The amount
of the conveyance tax, which is regulated by the statute, is
dependent on the value of 1he property conveyed. A viola-
tion of the statute is 1 crime, 5+

The issue in a couple of cases involved, either directly
or indirecily, whether the sales price could be proved by
means of the revenue stamps attached to (he deeds.?s5 A
deed, which previously conveyed the premises taken in this
eminent domain proceeding and whose purchase price was
indicated by revenue stamps attached and cancelled, was
held to be admissible in an Towa case as evidenee of the
property’s market value at the time of condemnation, 7o
Relative to the stamps on the deed indicating the prior
purchase price for the property, the court said, <, . | reve-
Me stamps are as reliably indicative of the consideration
ag a recited amount would be,” 7 Because revenue stamps
arc attached to a deed pursuant to 2 federal statuie and the
violation of that statute is a crime, such stamps, noted the
court, . . . may be said to indjcate with reasonabie
certainty the consideration paid."” o8

Whether revenue stamps attached to a deed may be used
to prove the purchase price of the property is dependent,
according to a New Hampshire case, on whether the wit-
ness considered the properties in forming his opinion as 1o
the value of the property in question.™## During the cross-
exantinalion of one of the condemnor's witnesses, whose
opinion of the fair market value of the property in ques-
tion was based on the sales price of comparable parcels, the
landowner was permitred by the trial court to introduce in
evidence deeds of certain tracts of tand not taken into con-
sideration by the witness, and to prove the sales price of
them by means of the revenue stamps attached to those
deeds. The landowner claimed that she was entiticd to
present evidence of the sales for the purpose of testing the
extent of the witness’ knowtedge and the basis of his con-
clusions; and that, in order to determine the price paid for
these conveyances (if such evidence was considered to be

—_—

™ 1d. at 352, 342 P.2d at 72526,

™ Blount County v. McPherson, 270 Ala. 78, 79, 116 So. 2¢ 46, 744
(1959},

T2 Fd. at 79-80, 116 So. 2d at 748,

™26 U.S.C. § 4361 (Supp. T1, 1065-66) .

" See Redfield v, fowa State Highway Comm’n, 251 lowa 332 343, 99
N.W.2d 413, 420 [1959); Berry v. State, 103 N.H. 141, 145, 167 A.2d 437,
440 (1961},

™ Redficld v, Iowa State Highway Comm'n, 251 Towa 332, 343, 99
N.W_d 413, 420 (195%) {indirectly); Berry v. State, 103 N.H. 141, 145,
167 A.2d 437, 440 (1961} (directly},

™8 Redfield v. Towa State Highway Comm'n, 251 Towa 332, 343-44, &
N.W_2d 413, 420 (1959). E

W Id. at 343, 99 N.W.2d at 410,

™ I

™ Beery v. State, 103 N.H. 141, 145-46, 167 A.2d 437, 440-41 (1961).

of sufficient probative value to warrant jts admission},
reference could be made to the revenue stamps. On the
other hand, contentions were made on appeal by the con-
demnor that proof of the consideration paid for those cer-
tain parcels of Jand by evidence of the amount of revenue
Stamips on the deeds was hearsay, so its admission consti.
tuted a prejudicial error.5oe

If the deeds, noted the court, had conveyed property
that the witness used as comparables in forming his opinion
of the valuc of the premises in question, or if he had given
his opinion of the value of those properties, then evidence
of the amount of revenue starnps on the deeds could have
been introduced 1o test the basis of the conclusions of the
witness and the weight to be given them. The presence of
IEvenue stamps on a deed creates a presumiption that con-
sideration was given in an amount represented hy the
Stamips.t*1 Here, however, the deeds that the witness did
not consider in forming his opinion (nor did he testify as
to their values) were offered to demonstrate that considera-
tions paid for the various parcels of land conveyed, as
denoted by the reveque slamps, were not in line with the
damages the witness testified the plaintff had suffered.
Since this was an improper manner of proving the amount
of consideration paid for those conveyances, the admission
of the eviderce was held to have constituted a prejudicial
EITOr*02 As the actual selling price of comparable property
could not be shown by hearsay evidence 5% (he sales price
should have been proved by the testimony of a person
having personal knowledge of ji 50

A Colorado statute provides that a witness testifying as
to the value of the property may state the considerations
involved in any recorded transfer of property examined
and utilized by him in arriving at his opinion, provided that
he has personally cxamined the record and communicated
diteclly with and verified the amount of such considera- .
tion with either the buyer or seller. The testimony is ad-
missible as evidence of the consideration and is stbject to
rebuttal and objections us 1o its relevancy and materiality 805

MORTGAGES ON THE SUBJECT PROPERTY

The admissibility of evidence of a morigage on the subject
Property was an issuc in two Massachusetts cases, 506 In one
case, where the condemnor was permitted to show that the
landowner paid only 34,000 for the real estate four years
prior to the condemnation, the Jandowner objected to the
admission in evidence of the fact that the property had a
$1.100 mortgage on it when he purchased it.*" However,
the court pointed out on appeal that the amount of any
maortgage was immaterial because the jury was required to
value the property without regard to the existence of en-
cumbrances.®* [n counteracting the landowner’s claim that

-

20 Id, at 145, 167 A.2d at 440-41,

BL A4, at 146, 167 A.2d at 441 {dictum),

e rg,

&2 1, al 145, 167 A.2d at 44D,

84 Id, at 146, 167 A.2d at 441,

B9 Coro. REV. STAT. Ann. § 50-1-22 {1963}, in the Appendix of this
Teport,

¢ See Lembo v. Town of Frumingham, 330 Mass, 4L, 115 N.E.2d
37 {1953): Onorato Brothers, Inc. v, Massachusetts Turnpike Authority,
336 Muass, 54, 142 N.E.2d 389 (1957).

™ Lembo v, Town of Framingham, 330 Mass. 461, 463, 115 N.E2d
30, 371 (1953,

P8 Id. at 463-64, 115 N.E.2d ar 371,
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the size of the mortgage might cast some doubt on his
testimony that the property was worth $40,000, the appel-
late court noted that it *. . . cannot be supposed that the

~jury would think that the existence of a mortgage for

$1.100 would furnish any basis for determining the value
of the property.” " Therefore, the admission of this im-
muaterial evidence was held not to have injuriously affected
the substantial rights of the landowner.52¢

A complaint was made by the landowner in the second
case that the amount remaining due on a morlgage cover-
ing the lots taken had cven been excluded s Conceding
that there may be particular cases where proof of the
amount of a morigage may have a real tendency to estab-
lish at teast the minimum value of the mortgaged property,
the appellate court in this case refused to decide whether
evidence of mortgage value is always to be excluded in
eminent domain proceedings.®? In any event, the present
case was not shown to be one for the admission of such
testimony, Herc the landowner lailed to make an offer of
proof as to: (1) how much of the amount duc on the
martgape represented money ariginalty kent and how much,
if any, was arrcars of interest; (2) how much of the se-
curity for the mortgage loan was furnished by the lot, of
which only a small portion was taken; and (3} the change,
or ahsence of change, in values of the mortgaged property
between the date the mortgage was given as a purchase
money moctgage and the date of condemnation® ¥ The
evidence was held 1o be properly excluded, because in the
absence of proof on these three points the amount remain-
ing due on the morigage had little, i any, probatlive value
w estublishing the value of the land actually taken and the
cxient of the injury caused by the condemnation.®!t

BUILDING CODE VIOCLATIONS

The admissibility of evidence relating to violations of the
Building Code was an issue in a Maryland land condemna-
tion case; the awthorities had ruled that an apartment buikd-
inp located on the tand did not comply with such Building
Code.t? Admitted in evidence were the Building Code of
Bultimore County and three letters from the Building En-
gincer for Battimore County (whose duties involved the
cnforcement of the Building Code) to the landowncr, dated
Jaruary 24, 1952, Scptember 9, 1955, and September 23,
V955, respectively, in each of which the building was de-
scribed as pot being safe or fit for human habitation. The
appellate. court held them to have been properly admitted
th evidence in the condemnation action, even though the
date of 1aking was March 4, 1959.5% Those letters were
admitied by the trial court on the theory that they were
wriien in the repular course of business and so admissible
under Maryland’s siatutes. 527

v= 4, a1 464, 115 N.E.2d at 371.
o ld

. ""‘Unmam Bros, Inc,, v. Massachusetts Turnpike Authority, 336 Mass.
S8 HZNEM 389, 393 (1957).
©r g,
v Id. a1 59-60, 142 N.W .24 at 393,
:: Id. at 60, 142 N.E.2d ar 393
o Hance v. State Roads Comm'n, 221 Md. 164. 156 A2d 644 (1959).
. I, at 169-70, 156 A.2d at 64647,
IV—(“ il 168, 156 A2d at 647, See Mo, Ann. Cooe art. 35, § 9 (Repl.
31, which Provides thal any writing or record made in the regular
foune of business is admissible in evidence.

: 63

As for the reasoning behind its holding that the trial
court did not err in admitting those letters in cvidence, the
appellate court said that, because the entire parcel of land
owned by the condemnee was condemned, the issuc for the
jury was to determine the fair market value of the land
taken, at the time of taking, as enhanced by the building
upon it. The owners were not entitled to any scparate
compensation for the building unpless it increased the
market value of the land taken. As bearing upon the
market value of the land, it was competent, according to
the appellate court, for the landowner to show the advan-
tageous factors relative to the land and building. Thus, it
was also proper for the condemnor to show, as a means of
showing its market value, that the building was not con-
sidered to be fit for human occupancy. The appellate court
conceded that ordinarily, in order to establish the value of
the property as of the date of taking, the condemnor would
not show its condition seven years before that date, but
stated that any evidence of value as of the date of taking,
which is competent under the gencral rules of evidence and
which is material and relevant to the question of value, may
be admitted. Here, not only did the condemnor offer cvi-
dence showing the condition of the building in 1952, but
he offered evidence to shaw the building’s condition ¢on-
tinuously thereafter down to and including the time of
taking.%*®*  As for the Building Code, it was held to be
admissible in evidence 1o show the source and extent of the
authority of the Building Engineer to write the Iciters stat-
ing the building was unfit for human habitation and to
corroborale the fact that the letiers were written in the
regular course of business.™

Under an Ilinois statule evidence as to any unsafe, un-
sanitary, substandard, or other illegal condition, use, or
occupancy of the property, the efiect of those conditions on
income from the property, and the reasonable cost of caus-
ing the property to be placed in a lepal condition, use, or
occupancy is admissible as bearing on the valuc of the
property, and such cvidence ‘is admissible in spite of the
fact that official action has not been taken to require the
correction or abalement of the illepal condition, use, or
gccupancy 55

PRELIMINARY CONDEMNATION AWARDS AND
DEPOSITS

A few states have statutory provisions specifying whether
the amount of the deposit at the time of the declaration of
taking **? or the preliminary condemnation awards = may
be introduced in evidence at subsequent jury trials of just
compensation issucs and whether valuation commissioners
may be called as witnesses at such trials.®®® Both An-
zona's *t and Florida’s **% statutes provide that neither the

8}, at 170-71, 156 A.2d at 647,

% 1d. at 171--72, 156 A.2d at 94748,

820 Jpk, REV, STAT. ch, 47, § 2.5 (1965), in the Appendix of this repott.

521 See, ¢.g., ARIZ, REV. STAT. ANN., § 12-1116 H (Supp. 1967), in the
Appendix of this report; Fla, Stat. § 74.081 (1967), in the Appendiz of
this report.

A2 Ree g.p., WIS, STAT. §§ 32.05(10)(a) and 32.08(6)(a) (I945), in
the Appendix of this report.

823 See, e, MINN, STAT. ANK, § 117.20(8) (¢} (1964), in the Appendix
of this repor.

B AR1z, REV. STAT, ANN,, § 12-1116 H {Supp. 1967).

BS Fra, Star. § 7T4.081 (1967).
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declaration of taking nor the amount of the deposit shali
be admissible in evidence. Under a previous Florida statu-
tory provision, the declaration of taking, the amount of the
deposit, and the report of the appraisers appointed by the
court were inadmissible, and could not be exhibited to any
jury empaneted for the purpose of assessing the value of
any land in condemnation st However, the same statute
provided that the appraisers appointed by the court were
competent wilnesses in the cause when such a caUsSC was
submitted to the jury for the purpose of fixing an award 22
By Wisconsin statule neither the amount of the jurisiic-
tional offers {the basic award} nor the award of the con-
demnation commissioners shall be disclosed to the jury
during the trial % An additional statute provides that the
amount of a prior jurisdictional offer or award shafl not be
disclosed to the condemnation commissioners in proceed-
ings before them.**® Under an interpretation of a Minne-
sota statute, a commissioner in a condemnation proceeding
may be catled by cither party as a witness to testify as to
the amount of the commissioners’ award.#39

The trial court in an Arkansas case was held not to have
committed a prejudicial error, as contended by the con-
demnor, in permitting to be revealed to the jury, on the
cross-examination of one of the State Highway Commis-
sion's witnesses, the amount deposited with the clerk by the
Commission as its estimate of just compensation at the time
of the declaration of taking.**! To test the credibility of a
witness for purposes of impeachment, the appellate court
sajd that such a witncss may be cross-examined to show
prier inconsistent statements. s

One of the appellate judges in a dissenting opinion ta that
case felt that the evidence of the amount deposited by the
condemnor with its declaration of taking was inadmissible,
He pointed out that the requirement of the deposit appar-
ently has a two-fold purpose: first, to vest the condemnor
with title and give him the right to immediate entrance
upon terms fixed by the court, and second, to avoid the
payment of inierest on the amount deposited. Such a de-
posit actually is in the nature of an offer of compromise.
Gencrally, offers made to or by the condemnor during the
pendency of the condemnation proceeding are incompetent
as evidence because they represent mere attempts af com-
promise and are not a true indication of market value.

A Maryland case held that evidence of the award of the
Board of Property Review (valuation commissioners) is
inadmissible on a subsequent trial of the jssue of just com-
pensation.™ The case primarily involved the construction
of an ambiguous statute.®% In a Wyoming case evidence

B2 FLa, STaT. § 74.09 (1963).

820 FLa, STAT, § 74.09 (1963).

8 Wis, STaT. § 32.05{101{a) (1965},

2 Wis, STAT. § 32.0B(6) (a) (1965).

B Manm. STAT. ANN. § 17.20(8) (c) (1R64).
Pearson, 260 Minn. 477, 110 N.W.2d 106 {196E).

fal Arkansas State Highway Comm'n v, Blakeley, 231 Ack. 273, 273-74,
319 S5.W.2d 158, 159 (1932). The amount deposited was $500 and the
verdict was $1,000. Under the provision of the statutes, the landowner
withdrew the deposit. See ARk, STAT. AN, §8 76-534, et seq. (Repl.
19573,

F fd, at 234, 129 5.0 2d at 159,

2 Id. at 27576, 329 5.W .2d at 160-61.

=4 Congressional School of Aeronautics, Inc. v. State Roads Conmtmis-
sion, 218 Md. 236, 250-54, 146 A.2d 558, §66-68 (1958). The trial court
cofrectly excluded such evidence,

85 Mp. ANN. CoBE art, 89E, § 18 (Repl. 19647,

See State, by Lord v.

of the award made by the valuation commissioners was
held to be properly admitted on cross-examination of one
of the commissioners when he testified as a witness at the
trial. #*¢ The appellate court agreed that the amounts pre-
viously placed on the property by the valuation commis-
sioners. who had an obligation to valuate the property, are
1ot proper cvidence 1o be introduced at the trial & Here,
however, the inconsisient stalements of the witness are in
issue, rather than the former action of the COMMIissioners,
and such inconsistent statements, if material, may be the
subject of cross-cxamination or tmpeachment.  Conse-
quently, according to the appellate court such evidence
was not admitied as substantive or mdependent testimoniat
evidence of value, but, admilted on cross-examination {or
the purpose of impeaching the witness' testimony F5s

APPRAISALS NOT INTRODUCED IN EVIDENCE

The trial court in a Colorado case was held to have pIop-
erly excluded evidence designed to show that the con-
demnor had made two appraisals of the property that were
not offered in evidence. v According 1o the appellate court,
juries are obligated to determine the value of the subjcc
property on the basis of the cvidence before them and can.
not indulge in surmises or speculations concerning what
might or might not have been the result of an appraisal by
some person nol produced as a witness, 516

RIGHT-OF-WAY AGENT'S STATEMENTS AS TO VALUE

That portion of one of the landowner’s testimony relating
to observations of and conversations with an alleged agent
of the condemnor during the course of settiement negolia-
tions was held to have been properly cxcluded by the trial
court in a North Carolina case on the ground that such
stalements made by the agent were hearsay, and hearsay
statements, unless admitted within an exception to the
hearsay rule, are inadmissible.** Ewven though neither the
purpose for which the excluded lestimeny was offered nor
the asserled basis of its admissibility was stated in the
record, it was apparent, according to the court, that the
landowners wished to place before the jury statements al-
legedly made by the alleged agent to ithe landowners dur-
ing the course of the negotiations, that “they have damaged
you $15.000,” and “if he was going to sue, he would sue
for $15,000.” %32 Such extra-judicial declarations, the court
said, are not competent to prove the agency of the de-
clarant, but, even conceding that the declarant was the
condemnor’s agent, there was no showing that the alleged
statements were within the scope of the declarant’s au-
thority, and the burden of so showing was on the land-
owners, 38

56 Harber v, Stale Highway Comm™n, 80 Wyo. 340, 353-54, 342 P24
723, 126 (1959},

84 Jd. at 353, 342 P.2d at 726 (dictum]),

B fd,

83 Epstein v, City & Counly of Denver, 133 Colo. 104, 113~14, 293 P.2d4
308, 313 {1956),

Mo ld. at 114, 293 P.2d ae 313,

% Williams v, State Highway Comm'm, 252 N.C. 514, 516-17, 114
S.E.2d 340, 341-42 (1960).

&2 7d. at 516, 114 5.E.2d at 341,

2 Jd. at 51617, 114 S.E.2d at 341-42.
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BUSINESS RECORDS AND OTHER DOCUMENTS

A California case held that certain documents offered by
the landowner were properly excluded because they were
irrclevant or were hearsay.®* QOne of the documents was a
letter from the landowner, to a bank, dated 16 months after
the taking of the property, perfaining to the escrow estab-
lished with the bank for the sale of the condemnee’s re-
maining property to a third person. The admission of the
letier in evidence was urged by the landowner to prove that
he, in making the sale to the third person, reserved the
right to compensation from the condemnor. However,
because all of the parties through their testimony indicated
an awareness of the reservation and neither evidence nor
conlentions to the contrary were presented, the letters were
considered o be irrelevant.®® The other document, a
letter from the bank to a realtor indicating the average
of price estimates made by several brokers with respect to
the property involved, was held to be inadmissible becattse
it was hearsay ®1®

In a2 Maryland condemnation proceeding the land being
taken had been lcased to a corporation for the purpose of
mining sand and gravel from the property; the appellate
court held that an error had been committed in excluding
from evidence the records of the lessee corporation as to
its mining operations.*7 Such books of the lessee werce kept
in the repular course of business and under the supervision
of the corporation’s president. The rcason for the error in
the cxclusion was that the books were needed by the presi-
dent as a source of evidence (o enable him to testify as 1o
the value and amount of sand and gravel extracted from
the properiy &+

“COST TO CURE”

A couple of Massachusetts cases illustrate the extent that
evidence of “cost to cure” may be admitied to show dam-
ages 1o the remaining land as a result of the taking of part
of the land.“"" One case involved the taking of a strip of
land a filling station was located on **® In that case the trial
court was held not to have erred in refusing to permit the
jury 1o consider the landowner’s evidence that the con-
demnation was making it necessary to move the filling sta-
tion back on the property at a cost of 51,100 in order to
use both sides of the pump.**' The landowners are entitied
to recover (he difference in the market value of their land
before and after the taking according to the court,®* and
any cxpense arising from adapting the remaining land to

4 County of San Diego v. Bank of America Nat'l Trust & Savings
Aws’n, 135 Cal. App. 2d 143, 149-51, 286 P.2d 880, BB4-BF (1955),

&8s Id. at 150, 286 P24 al 884,

8 Jd, at 150-51, 286 P.2d at BB4-8S,

57 Lusiing v. Stiale Roads Comm’n, 217 Md. 274, 280, 142 A.2d 566,
56563 (1958).

B4 Id. The presideni of the corporation was unable, without consulling
the records, to stale on cross-examination the amount of sand and gravel
!hal had been laken from the property. The rccords were soupht to be
introduced for the purpose of giving the president an oppotiunily 1o
answer ihe question.

** Valentine v. Communwealdy, 329 Mass, 367, 108 N.E.2d 556 (1%52}
(held to be inadmissible); Kennedy v. Commonweaith, 336 Mass. 181, 143
M.E.2d 203 (1957) (held to be admissible).

“;‘;‘2\;almlino v. Commonwealth, 329 Mass. 367, 10B N.E.2d 556, 557

L4, at 368, 370, 108 N.E.2d al 557.

3 id. a1 368, 108 M.E.2d a1 557.
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the conditions in which it was left by a taking may be
considercd, not as a particular item of damage, but as tend-
ing to show the difference between the market value of the
parcel of land before and after the taking.”** However,
evidence of expense is admissible, said the court, only when
it is made to appear as a reasonable and economical method
of dealing with the land in making changes thereon that are
reasonably necessitaled by the taking.®™ There was not any
evidence in this case to indicate that the taking had reduced
the rental value of the land or that the highway authorities
intended to restrict the business by forbidding the refueling
of automobiles on the highway side of the pumps.**>

In the other case, the taking of a portion of a residential
lot left a very stecp bank, as a result of crosion, sub-soil
exposure, and the lack of vepetation; the landowner’s wit-
ness, who was qualified as a civil engineer and a landscape
contractor, was held {o have been crronsously prohibited
from giving his opinion as to what would be reasonably
necessary 1o restore the property to its approximate ap-
pearance before the taking®" Basically, the landowner
attempted to introduce in evidence that, to correct the con-
dition left by the taking, it would be necessary to do a
considerable amount of landscaping and to construct a
retaining wall on the property, all at a cost of approxi-
mately $4,000, If the evidence had been admitted, said the
appellate court, the jury could have disregarded it, or they
could have accepted the whole or any part of it in deter-
mining whether it was an economical method to make such
a repair in adapting the premises to the new condition
created by the taking. The evidence, therefore, was cont-
petent as bearing upon the diminution in value caused by
the taking and as corroboraiive of other testimony on that
issue. 557

PROPOSED USE OF THE PROPERTY TAKEN

The proposed use of the property taken clearly has an effect
on the value of the remainder in a partial taking, and ad-
mission of evidence of such use scldom appears to pose a
problem. However, its admissibility may be questioned in
certain borderling situations, such as where the proposed
use is speculative or the cvidence is otherwise misleading.
The following cases illustrate situations with issues arising
from them.

A MNew Hampshire case held that evidence of how the
usc of the new highway by members of the public who were
attending school functions affected the landowner's remain-
ing property was admissible as an aid to the jury in deter-
mining the value of the residue after the taking.®** Here
the jury was properly instructed that it might consider {ac-
tors influencing what a fair market value would be and that

833 I, ab 369-70, 108 N.E.2d al 558.

84 14, at 370, 108 N.E.2d at 558.

ss6 Mg, at 369-70, 108 N.E.2d at 538.

s Kennedy v. Commonwealth, 336 Mass, 181, 182-83, 143 N.E.2d 203,
203-04 (1957, The reason for the trial courl's rejection of the teslimony
was that gven if the property was left in a mess, the jury. baving taken
a view of the property, wonld presurmnably have taken this into account;
there was not a retaining wall on the property before the taking there
was no place for a landscape architect in a land damage case; and this
was the usual case where the darnages were the differcnce in value before
and after the taking.

T I, ar 183, 143 N.E.2d at 204,

&8 Sqratton v. Town of Jafirey, 102 MN.H. 514, §16-17, 162 A.2d 163,
166 {1960).
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the landowner was not entitled to damages for any in.
conveniences or annoyances he may suffer, especially those
due (o the prescnce of a high school in the area.5se

Evidence pertaining to the effeet on the value of the
remaining land caused by the construction of a Hmited-
access highway was held to be admissible in one Alabama
casc.™® In another Alabama casc, evidence was held to
have been properly admitted that was introduced by the
condemnor’s witnesses relative to the Court of County
Commissioners’ adopting a resolution to the effect that the
counly was poing to blacktop the service road being con-
structed through the landowners property in conncclion
with a limited-access highway.*' The minutes of the Com-
missioners showing that such action was faken were also
held to be admissible, According to the appellate court,
evidence that the road would be blacktopped was admis-
sible to show what type of road would serve the property
when the project was ultimately completed, The reason for
its admission was that the minutes shawed that the resolu-
tion was passed prior to the filing of the original condem-
nation petition. A question also arcse relative to the ad-
missibility of the evidence introduced by the condemnor
refative to the whole matier of the county's participation in
the project by adopting 2 resolution to blacktop the road,
Because the appellant landowner first introduced the matter
during the cross-examination of one of (he condemnor’s
witncsses, the condemnor wzs entitled to pursue it further.
The court said (hat assuming, without deciding that the
county’s participation in the project was irrelevant, the rule
is that it is not an crror to receive irrelevant evidence to
rebut or explain evidence of like kind offered or brought
out by the complaining party #s?

In a third Alabama case the condemnor’s plans were
mare remote. The supreme court held that the trial court
did not err in excluding testtmony 1o the effect that the
State Highway Department’s future plans for the develop-
ment of the particular highway the land was presently being
taken for were to ultimately increase it to four lanes
throughout the county and make it a part of the interstate
system.*®* The condemmnor erroneously claimed the testi-
mony was admissible because it was confined to the present
plans of the Highway Department, According to the De-
partrmient, the proposed construction, being an improve-
ment, would result in some enhancement to the subject
property. Plans, specifications, or stipulations of the con-
demnor as to the nature of the improvements o be con-
structed on or about the premises sought to be condemned,
or the use to be made of such premises, are admissible in
evidence to enable the jury to fix with more precision the
damages of the owner of the premises. However, the court
said that this rule could not be extended to warrant the
admission of the condemnor's plans pertaining o work that
is remote, ecither because of its proximity to the subject

B Id, at 517, 162 A 2d at 166,

84 Blount County v. McPherson, 268 Ala, 133, 137, 105 So.2d 117, 120
(1958}, Landowners are entitded 1o compensation caused by lhe loss of
access through the consiruclion of a limited-access highway. 268 Ala. at
135, 105 So. 2d at 119.

®LPoscy v. St. Clair County, 270 Ala. 110, 112-13, 116 So. 2d 743,
744 (195%),

2 1d, at 113, 116 So. 2d at 744,

% Shelby County v. Baker, 269 Ala. 111, 120, 110 So. 24 896, 90405
(1959),

tract or to the time in the future when further construction
is anticipated, as was the situation found to exist in this
case. If the rule was extended, the condemnor could intro-
duce evidence in mitigation of the damages a condemnee
was entitled to by showing plans and surveys of work, the
completion of which might be speculative or contingent.
Therefore, the evidence was properly excluded in this case,
according to the court, on the grounds that it was too re-
mote in time and place with respect to the work that was
presently being done.56+

MISCELLANEQUS EVIDENTIAL ISSUES

Problems of cumulation of evidence, relevancy, materiality,
permissible scope of crass-examination, and the like. will
of course arise in condemnation trials as well as in other
trials. The following are illustrations taken from the sam-
ple of hiphway condemnution cases reviewed.

Cumulative Evidence

A couple of California cases held that it was not an ecror
fo exclude evidence where the effect would be mercly
cumulative *5% or where the point sought 1o be proved has
already been admitted in evidence,£5¢ The landowner
one case was held to have been properly prohibited from
giving testimony relating 10 the physical condition of his
entire property and its relation to the contemplated im-
provemcnis because such was welt known to the wilnesses
testifying as to value.s™ in the other case, the landowner
challenged the trial court’s refusal to permit him to prove,
through the testimony of an architect and structural engi-
ncer, the geology and physical characteristics of the hill and
tunne] as facts affecting the use to which the particular
parcels involved could be put.Fss Conceding that, because
in “. . . ascertaining the market value of real Property any
evidence which tends to show the physical condition of the
property, the purpose for which it is employed, or any
reasonable use for which it may be adapted, is compe-
tent,” ¥ the testimony was admissible, the appellate court
held its rejection was not a prejudicial error under the
circumstances of the case.**® Other testimony was given by
the landowner's witnesses relative to the land's highest and
best use, and no supgestions were made by the condemnor
that the property was not adaptable for the highest and best
use as indicated by ihe landowner's witness, either by rea-
son of any geological or structural defect in the Jand which
would render it cither dangerous or unsuitable for such a
purpose. Consequently, both parties were in agreement as
to the adaptability of the parcels of land involved and as to
the absence of any geological difficulties offered by the hili
or tunnel in relation to the possible types of construction
consistent with the claimed highest and best use. Conse-

8% 7d. at 120, 110 So. 2d at 205,

B% People v. Al G. Smith Co., 8 Cal. App. 2d 308, 312-13, 194 P.2d
750, 75354 (1948).

8 City of Los Angeles v, Cole, 28 Cal, 2d 509, 518-19, 170 P.2d 928,
933-34 (1946),

7 Peaple v, Al. G. Smith Co., 86 Cal. App. Id 308, 313, 194 P.2d 750,
754 (1948).

58 City of Los Angeles v. Cole, 28 Cal. 2d 509, 518, 170 F.2d 928, 933
{19486),

W0 74, at 518, 170 P.2d ar 933-34.

k. at 518, 170 P.2d at 934.




quently, the testimony of the engincer would have served
only 1o corroborate an undisputed fact established by
competent evidence. ™

Latitude in Cross-Examination

The range of cross-examination permitied for the purpose
of establishing the credibility of a witness and the weight
of his testimony is very broad. Its latitude rests larpely
within the sound discretion of the trial court, whose ruling
ordinarily will not be reversed unless that discretion has
been so prossly abused that a prejudicial ertor ¢learly
appears.5* One reason for permitting the trial court to
have such a wide discretion in the latitude of the cross-
examination is that the ficld of inquiry for festing a witness
credibility and weight of his testimony is so extensive that
such & discretion 1s neccssary to keep the examination of
witnesses within reasonable hounds to prevent an undue
exiension of the trial. When deciding whether the trial
judge’s discretion has been abused, the appellate court's
inquiry is whether a sufficiently wide range has been al-
lowed to test the witness' credibility and weight of test-
mony rather than whether some particular question should
or should not have been allowed =73

A couple of Alabama cases offer examples relative to the
range of {estimony., One held it was proper to question an
expert witness on cross-examination as to whether he knew
that an addition had been made to a church in the neigh-
borhood in recent years, in order to establish the witness'
familiarity with the subject property in relation to the suor-
rounding area on the date of condemnation."* The other
case held it was proper to cross-examine one of the con-
demnor's expert appraisal witnesses, who had testificd as (o
the vaiue of the land in question, relative Lo his appraisal
of adjoining property he claimed to be similar in order to
test his qualifications, accuracy of his knowledpe, reason-
ableness of his estimate, credibility of his testimony, and
the method by which he arrived at the opinion of the value
of the land.>7®

Latitude in Rebuttal Evidence

A California case scems to indicate that a wide latiude is
permitted in introducing rebuttal evidence where the credi-
bility of & witncss has becn attacked.*"¢ Here, a witness [or
the condemnor had testified on direct examination as to
the value of the property taken and amount of severance
damages, On cross-examination the landowner was per-
mitted to attack the witness’ credibility by showing his
alleged interests, bias, and prejudice. Sech was done by
bringing out the fact that befere the instant proceeding was
initiated, the witness was a2 member of the county planning
commission at the time the landowner had submitted a

6L 1d, a1 S18-519, 170 P.2d a1 934,

&2 Srate v. Farabee, 268 Ala. 437, 440, 108 So. 1d 148, 151 (1959};
Blount County v. Campbeil, 268 Aln. 548, 553, 109 So. 2d 678, €82 (1959}
Peopte v. LaMacchia, 41 Cal, 2d 738, 743, 264 P.2d 15, 20 (1953}; People
ex rel. Dep't of Public Works v. Lucas, 155 Cal. App. 2d 1, 7, 317 P.2d
104, 107 (1957).

8 People v. LaMacchia, 41 Cal, 2d 738, 743, 264 P.2d 15, 20 (1953);
People ex rel. Dep’t of Public Works v. Lucas, 155 Cal. App. 2d 1, 7,
317 P.2d 104, 107 (1957).

&4 Slate v, Farabee, 268 Ala, 437, 108 So. 2d 145, 151 (1959).

&5 Biount County v. Campbell, 268 Ala. 548, 553, 109 So. 2d 678, €82
{1950},

4 People ¥, Adamson, 168 Cal. App. 2d 7i4, 258 P.2d 1020 {1953).
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proposed subdivision map of her property to that body and
he had made the sugpestion that the map be rejected and
sent to the State Division of Highways, However, since the
landowner was permitted to introduce such evidence, the
appellate court held it was proper for the condemnor to
introduce evidence relating to the reason the map was scnt
to the State Division of Highways.*'™ The appellate court
said: “If a party introduces evidence which tends to im-
peach a witness of his opponent, the latter may in rebuttal
offer evidence to support his witpess” credibility.” #75

Indefinite and Vague Questions

A Georpia case held the trial court did not err in excluding
several questions amcd answers from evidence because the
guestions were too indefinite and vaguc to be answered
intelligently ###

Unresponsive Answers and Unanswered Questions

Answers that are not responsive to the questions should be
exciuded from evidence, according to an Alabama case.
However, that case held the [ailure 10 strike such un-
responsive answers did not constitute a reversible error
where those answers were not prejudicial to the appellant’s
rights.** A prejudicial error is not committed in allowing
a wilness to answer an objectionable guestion when he
answers that he docs not know .55t Similarly, objectionable
questions asked a wilness on cross-examination, but which
were not answered, does not constitule a reversible error 32

Absence of Timely Objection

A party to a condemnation proceeding cannot now com-
plain about the introduction of evidence if such cvidence
had been previously introduced without an objection earlier
in the trial >

Correction of Earlier Error

An error in rejecting a witness' testimony at one stape of
a proceeding has been held 1o be harmless when substan-
tially the same cvidence was piven by the same witness
later in the trial and allowed this time to remain before the
]llll'y.g"”

SUMMARY AND CONCLUSIONS

The miscellany of issiies discussed in this chapter does not
lend itself well to summarization in one neat paragraph, so
separate comments are made relative to the more sig-
nificant items discussed.

The courts have had no trouble in finding that admission
of evidence of the Federal Government's contribution to-

877 I, at 718-19, 258 P.2d at 1023-24,

£ Id, at 719, 258 P.2d at 1024,

& Tift v. State Highway Dep't, 99 Ga. App. 387, 388-94, 108 S.E.2d
724, T26-29 (1959).

#t Wallace v. Phenix City, 268 Ala. 413, 415, 108 So. 2d 173, 175 (1959).

81 §iate Highway Dep't v. J. A. Worley & Co., 103 Ga. App. 25, 29,
118 S.E.2d 298, 300 (i941) (witness responded thal he did pot know, in
answer to a question regarding the amount paid 10 another landowner by
the condemnor}: State v. Siabb, 226 Ind. 319, 321-22, 79 N.E.24 392, 204
(1948).

g2 Wallnce v. Phenix City, 268 Ala. 413, 415, 108 So. 2d 173, 175 {195%).

563 Justice v. State Highway Depariment, 100 Ga. App. 794, 797, 112
S.E.2d 307, 310 (1959).

#4 Srate Highway Dep’t v. Tift, 98 Ga. App. 820, 820-21, 107 S.E.2d
246, 24647 (1959).
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ward the cost of the project is error. Such evidence does
not have any bearing on the market value issue. However,
as previously indicated, the admission of such evidence
may not always he prejudicial error. 4%

Attempts to prove the sales price of comparable parcels
from the revenuc stamps on the deeds is likely to run into
the hearsay objection. As the New Hampshire court indi-
cated, it may be pertinent to distinguish between the case
where the comparable is sought to be used as independent
evidence of value and the case where it is used merely to
supporl an ¢xpert witness’ opinion of value5 The Colo-
rado statute seems to represent a desirable clarification. s
It permits a witness who is testifving to his opinion of value
to state the consideration involved in any recorded trans-
fer of property that was examined and used by him in
arriving at his opinion, provided he has personally ex-
amined the record and communicated directly with and
verified the amount of such consideration with either the
buyer or scller.

As the Massachusetts court pointed out in one case, the
size of the morigage taken out on a parcel of real property
vonceivably can have some probative foree in determining
the market value of that property.**® The mortgagee must
have at least a rough idea of how much the property is
worlh in deciding how much he will lend, However, there
would seem to be much better evidence of value available
in most condemnation cases, and the use of mortgapes as
evidence would best scem to remain in the sound discretion
of the trial court.

‘The Maryland court secms to have correctly concluded
that Building Code violations may have a bearing on market
value." A condemnce, as a matter of public policy, en-
erally is not entitled (0 be compensated for value created
by an illegal use. If the use of a building for dwelling pur.
poses is unlawful hecause the building does not comply
with the Building Code, the fact of such noncompiiznce
is relevant to the determination of the property's fair
market value, if it is assumed that the use of the property
for dwelling purposes is its highest and hest use. The
Nlinois statute previously referred to illustrates a way of
clarifying this point.® [t permits the introduction of evi-

5= Blount County v. McPherson. 270 Ala. 78, 79-80, 116 So. 2d 745,
748 {1959); Barber v. Siate Highway Comm'n, 80 Wy, 340, 352, 342
P.2d 713, 125726 (1954,

=0 Berry v. State, 103 N.H, 141, 14546, 167 A2d 437, 440-41 {1961).

ST CoLe, REY. STAT. ANN. § 50-1-27 (1963).

8 Onorato Bros., Inc, v. Massachusetts Turnpike Authority, 336 Mass.
54, 59-00, 142 N.E.2d 389, 393 (1957},

5% Hance v. State Roads Cormnm’n, 221 Md. 164, 16972, 156 A.2d 644,
646-48 (1959).

W0 I, REV. STaT, ch. 47, § 9.5 (1965),
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dence as to any unsafe, unsanitary, substandard, or other
illegal condition, use, or occupancy of the property and the
reasonable cost of correcting the illcpal condition, even
though no official action has been taken to require the
correction. Of course, one can visualize situations where
noncompliance with & Building Code would be jrrelevant,
such as where a dilapidated apartment house is located on
a piece of land which has hecome valuable for commercial
purposes and anyone who might buy the praperty would be
likely to raze the present structure and put up a modern
high-rise building.

A number of states have statules stating whether evi-
dence of the condemnor's offer or award are admissible in
evidence in a subsequent trial of compensation issues.®!
Such evidence usually is exchided, apparcntly on the ground
that it is in the nature of a compromise. However, this
rationale for excluding the evidence would seem 1o be
greatly wecakened in those states where the condemnor
purperts to follow a fixed offer policy rather than a bur-
gaining policy. Such an offer presumably represenis the
condemmor's finding as to the fair market value of (he
property and would seem to have geeat probative value,
Perhaps the exclusion can be justified on auxiliary policy
grounds. For example, it might be argued that permitling
the condemnee to introduce the offer in evidence would
tend to place a floor under what the condemnee is likely
to recover in a court action and therefore would tend to
unduly encouvrage litigation,

Evidence of “cost to cure” relates to the after-taking
value of property involved in partial takings or, in other
words, the damages to the remainder. It is reasonable Lo
assume that a buyer of the remainder would consider the
costs of making the property usable to its highest produc-
tivity, that he would make a judgment as 1o its value in its
most productive use, and that his offer for the property
would be up to this value, Jess the cost of putting the
property in productive condition. Courts gencrally have
gone along with this idea and, with various reservations,
have permitted evidence of “cost to cure” ta be introduced,
not as an absolute measure of damages but as one of the
factors bearing on the after-taking value of the property.
If an expert witness is testifying to the basis for his opinion
of after valuc or damapes, it would seem proper to permit
him to testify that he took “cost to cure"” into account, The
reasonableness of the “cure” should go to the weight of his
testimony rather than o admissibility.%?

B E.g., ARIZ, REv, STAT. ANN, §12-1116 H {Supp. 1967); FLa, STAT.

§ T4.081 (1967); Wis. STat. §§ 32.05(10) (a2}, J2G8{6){ay (1965).
%2 See generally, RATCLIFT, supra note 191, at 50-51,
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STATUTORY PROVISIONS RELATING TO EVIDENCE IN

EMINENT DOMAIN PROCEEDINGS

The statutory provisions in this appendix are not intended
(o be an exhaustive compilation of all the statutes refating
ta evidence in eminent domain proceedings. Where stat-
ufes on this subject have been enacted, the qualifications
of witnesses, jury views, and admissibility of evidence may
be governed by statutory provisions enacted to deal spe-
cifically with compulsary taking actions or those that per-
tain to judicial proceedings in gencral. No specific attempt
was made here to search for and collect the legislation that
existed outside condemnalion procedure Jaws. The pro-
visions set forth in the following are, therefore, limited for
the most part to the evidentiary rules stated in the pro-
cedural acts applicable to eminent domain. However, those
laws that have been compiled are belicved to constitute the
bulk of evidential provisions peculiar to the public acquisi-
tion of fand under the eminent domain power.

A search of the eminent domain procedure acts reveals
that there are relatively few statutory provisions dealing
with evidence in condemnation pruceedings. Gnly Cali-
fornia [Cak. BvipEnce Cope §§ 810-822 (West 1966)1
and Pennsylvania [Pa. STAT. ANN. tit. 26, £8 1-701 o =706
(Supp. 1967)} have enacted legislation that spells out in
some detail various evidentiary matters relating to eminent
domain. Both are set forth in the following,

Statutes in other states appear to be applicable to only
one or two evidential items, The most common type of
provision deals with jury views, Some pertain to jury trials
in general, while olhers relate to cminent domain proceed-
ings in particular, Many jury view acks are similar in
nature, and very few state the evidentiary effect of such a
view. Maryland appears to have the most comprehensive
viewing statute [Mp. K. of P., R. U18]. A few states have
legislation specifying whether preliminary condemnation
awards may be introduced in cvidence at subsequent jury
trials of compensation issues and whether the valuation
commissioners may be called as witnesses to testify at such
trials. Condemnation procedurc acts also occasionally state
whether the usual rules of evidence are to apply in pro-
ceedings before valuation commissioners, and whao 1 guali-
fied to testify as an expert valuation witness, Samples of
most of the laws described previously and a few other
miscellaneous ones are included in this compilation.

Many of the rules of compensability or valuation aftect
the admissibility of evidence by implication, If by siatute
a particular loss or damage is compensable, evidence indi-
cating the amount of that damage or loss must then be
admissible at the trial. An example would be a stalute
permitting compensation for the loss of goodwill and future
business profits. ‘With regard to valuation, acts afTecting the
rules for determining value, the methods of determining
severance damages in partial-taking cases, the sct-off of

bencfits, and acts specifying the date of valuation or tak-
ing are all-important to the issue of admissibility of evi-
dence. Except for valuation statutes for Maryland [Mb.
ANN. Copg art. 33A, §8 4-6 (Repl. 1967)]1 and Pennsyl-
vania [Pa. STaT, AnN, tit, 26, 88 1-601 to -607 (Supp.
1967}], which are included only for the sake of ecxrample
and interest, legislation pertaining to compensability and
valuation are excluded from this Appendix. :

ALABAMA

Ala. Code Ann. tit. 7, § 367 (1940) (Recomp. 1958)

§367. MARKET VALUE: HOW PROVED. Direct
testimony as to the market value is in the nature of
opinion evidence, Oope need nol be an expert o dealer
in the article, but may testify as to value, il he has an
apportunity for forming a cotrect opinion.

Ala. Code Ann. tit. 19, § 10 {1940} {(Recomp. 1958)

514, HEARING CONDUCTED AS INM CIVIL
CASES. The hearing hercin provided must in all re-
spects be conducted and evidence taken as in civi} cases
at law,

Ala. Code Ann. tit. 19, § 14 (1940) {Recomp. 1958)

§ 14, COMPENSATION NOT REDUCED QR DI-
MINISHED RECAUSE OF INCIDENTAL BENE-
FITS. The amount of compensation o which the owners
and other parties interested therein are entitled must not
be reduced or diminished because of any incidental
benchils which may accrue to them, or to their remain-
ing lands in consequence of the uses to which the lands
to be taken, or in which the easement is to be acquired,
wili be appropriated; provided that, in the condemnation
of lands for ways and rights of ways for public high-
ways, the commissioners may, in fixing the amount of
contpensation to be awarded the owner for lands taken
for this use, take into consideration the value of the
enhancement to the remaining lands of such owner that
such highway may cause.

ARIZONA

Ariz. Rev. Stat. Ann, §§ 12-1116 F to H (Supp. 1967)

§ 12-1116. ACTION FOR CONDEMNATION; IMME-
DIATE POSSESSION; MONEY DEPOSIT; SUBSTI-
TUTION FOR CASH DEPOSIT.

F. The parties may stipulate as (o the amount of
deposit, or for a bond from the plaintiff in licu of a
deposit.

G. The parties may also stipulate, in lien of a
cash deposit in double the amount of probable damapes
as found by the court, that:

{. The plaintiff may deposit the amount for each
person in interest which plaintiff's valuation evi-
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dence shows (0 be fhe probable damages to each
Person in interest, and,

2. Each person in interest may, on order of the
court, withdraw the amount which plaintiff has
deposited for his interest, and,

3. The plaintiff shat] deposit a separate amount
which is equal to the difference between double the
amount of the court's determination of probable
damages and the total amount which is deposited
for the withdrawal of all persons in interest, or the
parties may stipulate for a bond in lieu of a sepa-
rate deposit equal to the differcnce between double
the amount of the court’s deterntination of prob-
able damapes and the total amouni which s depos-
ited for the withdrawal of all persons in interest,

H. No stipulation which is made nor any evidence
which is introduced pursuant o this section shall be
introduced in evidence or used io the prejudice of any
party in interest on the trial of the action.

ARKANSAS

Ark. Stat. Ann. § 27-1731 (Repl. 1962)

§27-1731. JURY MAY VIEW SUBIECT OF LITI-
GATION, Whenever, in the opinion of the court, it is
proper for the jury to have a view of real property which
1s the subject of litigation, or of the place in which any
material fact occurred, it may order them 10 be con-
ducted in a body, under {he charge of an oflicer, ta the
Place, which shall be shown to them by some person
appoinled by the court for that purpose. While the jury
are thus absent, no person other than the person so

appointed shall speak to (hem on any subject connected
with the trial.

Ark. Stat. Ann. § 76.52] {Rept. 1957}

§76-521. ASSESSMENT OF DAMAGES IN CON.
DEMNATION SUITS. Al courls and juries in case of
condemmation of fand for right-of-way for state high-
ways shall take into consideralion the fact that lands
are required (o be assessed at 50% of their true value
and shall also take inig consideration the fact that
owners of automobiles and trucks living miles off of
a Stale highway pay the same pas and auto license tax
as those being fortunare enough to own land adjoining a
state highway, and any court or jury considering claims
for right-of-way damages shall deduct from the value of
any land taken for a right-of-way the benefits of said
State highway to (he remaining lands of the owner.

CALIFCRHNIA
Calif. Code of Civil Proc, § 610 (West 1955)

§610. VIEW; REGULATIONS,

View by Jury of the Premises, [See Arx. STAT, ANn,
§27-1731 (Repl, 1962).]

Caiif. Evidence Code §§ 810 to 822 (West 1366}

§ 810. INTENT OF ARTICLE. This article is intended
to provide special rules of evidence applicable only to
eminent domain and inverse condemmnation proceedings,

§811. VALUE OF PROPERTY. As used in this
article, “value of property” means the amount of “just
compensalion” to be ascertained under Section 14 of
Article T of the State Constitition and the amount of
value, damage, and benefits 10 be ascertained under sub-
divisions 1, 2, 3, and 4 of Section 1248 of the Code of
Civil Procedure,

§ 8i2. EFFECT OF ARTICLE UPON EXISTING
SUBSTANTIVE LAW. This article is not intended to
alter or change the existing substantive law, whether
statutory or decisional, inderpreting “just cOmpensation"
as used in Section 14 of Article 1 of the State Constitu-
tion or the terms “value,” “damage.” or “benchits” as
used in Section 1248 of the Code of Civil Procedure,

§813. MANNER OF SHOWING VALUE OF FPROP-
ERTY.

{a) The value of praperly may be shown only by the
opinions of ;

(1) Witnesses qualified to express such opinions;
and

{2) The owner of the property or property inter-
est being valued,

(b) Nothing in this section prohibits g view of the
property being valued or the admission of any other
admissible evidence (including but not limired to cvi-
dence as to the nature and condition of the property and,
in an eminent domain proceeding, the character of the
improvement proposed to be canstructed by the plain-
tiff) for the limited purpese of enabling the court, jury,
or referee to understand and weigh the teslimony aiven
under subilivision (a); and such evidence, except evi-
dence of the character of the improvement proposed to
be constructed by the plaintiff in an emincal domain
proceeding, is subject 1o impeachment and rebulial.

§ 814, LIMITATION ON OFINION OF WITNESS
AS TO VALUE OF PROPERTY; BASIS OF OPIN.
ION. The opinion of a wilness as (o the value of prop-
erty is limited 10 such an opinion as is based on matier
perceived by or personally known 10 the wilness or
made known {0 him at oy before the hearing, whether or
not admissible, that is of 3 type that reasonubly may be
relied upon by an expert in forming an opinion as 1o
the value of property and which a willing purchaser
and a willing seller, dealing with each other in the apen
market and with g ful knowledee of all the uses and
purpases for which the property is reasonably adaptable
and available, would take into consideration in defer-
mining the price at which to purchase and sell the
Property or properly interest being valued, including
but not limited to the matters tisted in Sections 815 (o
821, unless a witness is precluded by law from using
such matter as a basis for his opinion,

§815. PRICE AND OTHER TERMS AND CIRCUM-
STANCES OF SALE OR CONTRACT TO SELL
AND PURCHASE PROPERTY BEING VALUED.
When relevant to the determination of the vajue of
Property, a wilness may take mto account as a basis for
his opinion the price and other terms and circumstances
of any sale or contract to sell and purchase which
included the Property or property interest being valued
Or any part thereof if the sale or contract was freely
made in good faith within a reasanable time before or
after the date of valuation, except that where the sale
ar contracl to sell and purchase includes only the prop-
ety or property interest being taken or a part thereof
such sale or contract to sell and purchase may not be
taken Into account if it occurs after the filing of the
lis pendens.

§8l6. PRICE AND OTHER TERMS AND CIR-
CUMSTANCES OF SALF OF CONTRACT TO SELL
AND  PURCHASE COMPARARBLE PROPERTY.
When relevant 10 the determination of the value of
property, a witness may take into account as a basis for
his opinion the price and other terms and circumstances
of any sale or comtract to sell and purchase comparable
property if the sale or contract was freely made in pood
faith within a reasonable time Lefore or after the date
of valuation, In order io be considered comparable, the



sale or contract must have been made sufficiently near
in time to the date of valuation, and the property sold
pust be located sufliciently near the property being
valued, and must be sufficiently alike in tespect 1o
character, size situation, usability, and improvements, 10
make it clear that the property sold and the property
being valued are comparable in value and that the price
realized for the property sold may fairly be considered
as shedding light on the value of the property being
valued.

§ 817. RENT RESERVED AND TERMS AND CIR-
CUMSTANCES OF LEASE OF PROPERTY BEING
VALUED. When retevant to the determination of the
vatue of properly, 2 witness may take into account as o
basis for his opinion the rent reserved and other terms
and circumstances of any lease which included the
property or properly interest being valued or any part
thereof which was in effect within a reasonable time
before or after the date of valuation. A wilness may
take into account a lease providing for a reatal fixed by
a percentage or other meastirable portion of gross saley
or gross income from a business conducied on the
leased property only for the purpose of arriving at his
opinion as to the reasonable net rental value allributable
to the property or property ioterest being valued as
provided in Section 812 or determining the vatue of a
feaschold interest,

§81%. RENT RESERVED AND TERMS AND CIR-
CUMSTANCES OF LEASE OF COMPARABLE
PROPERTY. For the purpose of determining the capi-
talized value of the reasonable net rental value attribut-
able 1o the property or property interest Leing valued as
provided in Section B1% or determining the vaive of a
leasehold interest, a witness may take imto account as a
basis for his opinion the rent reserved and olher terms
and circumstances of any lease of comparable property
il the lease was frecly made in good faith within a rea-
sonable lime before or after the date of valuation.

§ 819, CAPITALIZED VALUE OF REASONABLE
NET RENTAL VALUE ATTRIBUTABLE TO LAND
AND EXISTING 1MPROVEMENTS THEREON.
When relevant to the determination of the value of prop-
erty, a witness may take inlo account as a basis for his
opinion the capitalized value of the reasonable net rental
value attributable 1o the tand and existing improvements
thereon [as distinguished from the capitalized value of
the income or profits atirtbutable to the business con-
ducted thercon}.

§820. VALUE OF LAND AND COST OF RE-
PLACEMENT OR REPRODUCTION OF EXISTING
IMPROVEMENTS. When relevant o the detcrmina-
tion of the value of property, a wilness may take into
account as a basis for his opinton the vaiue of the
property or property interest being valued as indicated
by the value of the land together with the cost of
replacing or reproducing the existing improvements
thereon, it the improvements enhance the value of the
property or property interest for its highest and best use,
less whatever depreciation or obsolescerice the improve-
ments have suffered.

§821. NATURE OF IMPROVEMENTS ON PROP-
ERTY IN GENERAL VICINITY OF PROPERTY
BEING VALUED AND CHARACTER OF EXIST-
ING USES, When relevant to the determination of the
yalue of property, a wilness may take inio account as a
basis for his opinion the nature of the improvements on
properiies in the general vicinity of the property or
property interest being valued and the character of the
existing uses being made of such properties.

§ 822, INADMISSIBLE EVIDENCE. Wotwithstanding
the provisions of Sections 814 to 821, the following

matter is inadmissible as evidence and is not a proper
basis for an opinion as to the value of property:

{a) The price or other lerms and circumstances of an
acquisition of property or a property interest if the
acquisition was for a public use for which the properly
could have been taken by eminent domain,

(b) The price at which an offer or option to pur-
chase or lease the property or property interest being
valued or any other property was made, or the price at
which such property or interest was optioned, offiered, or
listed for sale or lease, except that an option, offer, or
listing may be infroduced by a party as an admission of
another party to the proceeding; but nothing in this sub-

- division permits an admission 1o be used as direct evi-

dence upon any matter that may be showa only by
gpinion cvidence under Section 813.

{c) The value of any property or properly interest
as assessed for taxation purposes, but nothing in this
subdivision prohibits the consideration of aciual or esti-
mated laxes for the purpose of determining the reason-
able net rental value atiributable to the properly or prop-
erty interest being valued.

(d) An opinion as la the value of any property oF
property interest other than that being valued.

{¢] The influence upon the value of the property or
property intercsl being valued of any noncompensable
items of value, damage, or injury.

{f) The capitalized vulue of the income or rental
from any property or property interest other than that
being valued,

COLORADO
Colo. Rev. Stat. Ann. § 50-1-6(2) (1963)

§ 50-1-6. ADJOURNMENT—COMMISSION-—COM-
PEMSATION—DEFECTIVE TITLE—WITHDRAW.
AL OF DEPOSIT.

(2) ... The commissionars may request the court
or clerk thereof to issue subpoenas to compel wilnesses
to attend ihe proccedings and festify as in other civil
cases and may adjourn and shall hold meeling for that
purpose. . . .

Colo. Rev. Stat. Ann. § 50-1-10(1) (1963)

§50-1-10, INSPECTION OF PREMISES—EX-
PENSES—VERDICT. (1) When the jury has been
selected, and the jurors have taken an cath faithfully
and impariially to discharge their duties, the courtt, at
the request of any parly to the proceeding, and in the
discretion of the court, may order that the jury go upon
the premises sought to be taken or damaged, in charge
of a sworr bailiff, and examine the premises in person.

Colo. Rev. Stat. Ann. § 50-1-22 (1263)

§ 50-1-22. EVIDENCE CONCERNING VALUE OF
PROPERTY. Any witness in a proceeding under this
chapter in any court of record of this state wherein the
valie of real property is involved, may state the consid-
eration involved in any recorded transfer of property
which was c¢xamined and utilized by him in arriving at
his opinion, provided he has personally examined the
record and communicated directly with and verified the
amount of such consideration with either the buyer or
seller. Any such testimony, shall be admissible as evi-
dence of such consideration and shali remain subject
10 rebuttal as to the time and actual consideration in-

11

volved and subiject to objections as to s relevancy and -

materiality.
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DELAWARE
Del. Cade Ann. tit. 10, § 6108(d) (1953)

§6108. TRIAL, CHOICE OF COMMISSIOMNERS;
VIEWING PROPERTY, ETC.

{(d} The court, in its discretion, may determine
whelher or not the commissioners shall view the prem-
ises and if a view is ordered shall designate the time
therefor. The view, if ordered, shall be conducted under
the supervision of the court by the court bailiffs and the
view shall not be considercd as evidence but only for the
purpose of better understanding the evidence presented
at the trial, nor shall any testimony he taken at the view,
This restraint shall not prevent the parties from desig-
uating and identifying the properly during the view.

Del. Code Ann. tit. 10, § 6108(e} (Supp. 1966)

§6108. TRIAL; CHOICE OF COMMISSIONERS;
VIEWING PROPERTY, ETC.

(e) At the trial any party may present competent and
relevant evidence wpon the issue of just compensation
and all such cvidence shall be given in the presence of
the court and the commissioners. The court shall, dur-
ing the course of the trial, determine all questions of law
and the admissihility of all evidence,

FLORIDA

Fla. Stat. § 73.071(5) (1967)

§73.071. JURY TRIAL; COMPENSATION,; SEVER-
ANCE DAMAGES.

(3} The jury shall view the subject property upon
demand by any party or by order of the court.

Fla. Stat. § 74.081 (1967)

§ 74.081. PROCEEDINGS AS EVIDENCE. Neither
the declaration of taking, nor the amount of the de-
posit, shall be admissible in evidence.

ILLINOIS

lil. Rev. Stat. ch. 24, § 9.2.29 (1965)
[Local Improvement Act]

§9-2-.20. VIEW BY THE JURY. The court upon the
motion of the petitioner, or of any person claiming any
such compensation, may divect that the jury, under the
charge of an officer, shall view the premises which it is
claimed by any party to the proceeding will be taken
or damaged by the improvement, . . .

lil. Rev. Stat. ch. 47, § 2.2(d) (1965)

§ 22, HEARING—PRELIMINARY FINDING OF
COMPENSATION,

(d} Such preliminary finding of just compensation,
and any deposit made or security provided pursuant
thereto, shatl not be evidence in the further proceedings
1o ascertain finally the just compensation to be paid, and
shall not be disclosed in any manner to a jury impaneled
in such preceedings; and if appraisers have been ap-
pointed as herein awthorized, their report shall not be

evidence in such further proceedings, but the appraisers
may be called as witnesses by the parties to the
proceedings.

Ill. Rev. Stat. ch. 47,59 {1965) [Eminent Domain]

§9. VIEW OF PREMISES. Said jury shali, at the re-
quest of either party, go upon the land sought to be taken
or damaged, in person, and examine the same. and after
hearing the proof offered make their report in writing,

m.

Rev. Stat. ch. 47, § 9.5 (1965)

§9.5. ADMISSIBILITY OF EVIDENCE. Evidence is
admissible as 1o {1) any unsafe, unsanitary, substandard
or other illegal condition, nse or occupancy of the prop-
erty;, (2) the effect of such condition on income from
the property; and (3) the reasonable cost of causing
the property to be placed in a legal condition, use or
occupancy. Such evidence is admissible notwithstanding
the absence of any official action taken to require the
correction or abatement of any such illegal condition,
USE OT OCoupancy.

KEMTUCKY

Ky. Rev, Stat. § 29,301 (15962) [Juries, Goneral]

§29301. JURY MAY VIEW PROPERTY OR
PLACE. [Sec ARK. STAT. ANN. § 27-1731 (Repl. 1962)].

Ky. Rev. Stat. § 177.087(1) (Supp. 1966}
[Condemnation, Highways]

§ 177.087. TIME FOR FILING AND PROCEEDINGS
UPON APPEALS TO THE CIRCUIT COURT AND
COURT OF APPEALS. (1) ... All questions of fact
pertaining to the amount of compensation to the owner
or owners shall be determined by a jury, which jury, on
the application of either party, shall be sent by the
courl, in the charge of the sheniff, to view the land and
material, . , .

Ky. Rev. Stat, § 416,050 {1962y [Eminent Domain, Generall

§416.050. TRIAL OF EXCEPTIONS; JUDGMENT.
- .« . Upon the request of either party, the jury may be
senl by the court, in charge of the sheriff, to view the
land or material. . . .

MARYLAND

Md. Ann, Code. art, 334, §§ 4 t0 6 {Repl. 1967)

§4. TIME AS OF WHICH VALUE DETERMINED.

"Fhe value of the property sought to be condernned and
of any adjacent property of the defendant claimed to he
affected by the taking sha!l be determined as of the
date of the taking, if laking has ocenrred, or as of the
date of trial, if taking has not oceurred, unless an ap-
plicable statute specifies a different time as of which
the value is to be determined.

§5. DAMAGES TO BE AWARDED.

(a) For taking entire tract. The damages to be
awarded for the taking of an entire tract shall be its
fair market vatve {as defined in § 6.)

(b} Where part of tract token. The damages to be
awarded where part of a tract of land is taken shall be
the fair market value (as defined in §6) of such part
taken, but not less than the actual value of the part



taken plus the severance or resulting damages, if any,
to the remainder of the tract by reason of the taking and
of the future use by the plaintiff of the part taken. Such
severance or resulling damages are to be diminished (o
the extent of the value of the special (particular) bene-
fits o the remainder arising from the plaintiff’'s futore
use of the part taken.

{(c) Right of tenant to remove improvement or instal-
lation, For the purpose of determining the extent of the
taking and the valuation of the lenmani’s interest in a
proceeding for condemnation, no improvement or instal-
lation which would otherwise be deemed part of the
realty shall be deemed personal property so as to be ex-
chuded from the 1aking solely because of the private right
of a tepant, as against the owner of any other interest
in the property sought fo be condemned, {0 remove such
improvement or installation, unless the tenanf exercises
his right to remove the same prior to the date when his
answer is due, or elects in his manner to excrcise such
right.

“(d)Y Churches. The damages o be awarded for the
taking of a structure beld in fee simple, or under a lease
renewable forever, by or for lhe benefit of a religious
body and regularly used by such religious body as a
church or place of religious worship, shall be the rea-
sonable cast as of the valuation date, of erecting a new
structure of substantially the same size and of compar-
able character and quality of construction as the ac-
quired structure at some other suitable and comparable
location within the State of Maryland to be provided by
such retigious body, Such damages shall be in addition
1o the damapes to be awarded for the land on which the
condemned structure is located.

§ 6. FAIR MARKET VALUE

The fair market value of property in a proceeding for
condemnation shall be the price as of the valuation date
for the highest and best use of such property which a
seller, willing but nol obligated fo sell, would accept for
the property, and which a buyer, willing but not obli-
pated to buy, would pay therefor excluding any incre-
ment in value proximately caused by the public project
for which the properly condemned is needed. plus the
amount, if any, by which such price reflects a diminution
in value cccurring between the effective date of legiska-
tive authority for the acquisition of such properly and
the date of actual {aking if the tricr of Facts shall find
that such diminution in value was proximately caused
by the public project for which the property condemned
is needed, or by announcements or acts of the plaintiff
or its officials concerning such public project, and was
beyond the reasonable control of the property cwner.

1§ the condemnor is vested with a continging power of
condemnation, the phrase the effective date of legislative
authority for the acquisition of such property, as used in
this section, shall mean the date of specific administra-
tive determination to acgquire such properly.

c. Spokesman at View by Jury.

If the case is tricd before a jury each party shall in-
form Lhe court, before the jury leaves for the view, of
the name of the person who shall speak for such party
at the view. Only one such person shall represent all
of the plaintiffs, and only one such person shall represent
all of the defendants, unless the court shall otherwise
order for pood cause shown. Such persons shall be the
only persons who shall be permitted to make any state-
ment 1o the jury during the view, and the court shall
so instruct the jury. Such persons shall point out to the
jury the property sought to be condemned and ils boun-
daries and any adjacent property of the cwners claimed
to be affected by the taking, Such persons may also
point out the physical features, before and after the
taking, of the properiy taken and of any adjacent prap-
erty of the owner claimed to be aflected by the taking,

d. Judge—Presence at View.

Unless his presence and personal supervision shall be
waived by all parties to the procesding in the manner
provided by section e of this Rule, the judge shall be
prescnt at the view and shall supervise the proceedings.

e. View May Be Waived,

In the discretion of the court, the view by the trier of
fact may be omitted upen the fAling of a writlen waiver
thereof by all parties. In the case of a defendant under
disability, in pestation, not in being or unknown, such
waiver may be made for him by his guardian, guardian
ad litem or commiltee.

MASSACHUSETTS

Mass. Ann. Laws ch. 79, § 22 (Supp. 1965)

§22, PLEADING AND PROCEDURE.

. . . In case of trial by jury, if either parly requests
it the jury shall view the premises. . . .

Mass. Ann. Laws ch, 79, § 35 (1964)

§ 35. EVIDENCE OF ASSESSED VALUE OF LAND
TAKEN OR INJURED.

The valuation made by the assessors of a town for the
purposes of taxation for the three years next preceding
the date of the taking of ot injury to real estaic by the
commonwealth or by a county, city, lown or district
under awthority of law may, in proceedings, brought
under section fourteen to recover the damages (o such
real estate, the whole or part of which is so taken or
injured, be introduced as evidence of the fair market
value of the real estate by any party to the snit; provided,
however, that if the valuation of any one year is so
introduced, the valuations of )l three years shall be in-
troduced in evidence,
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Md. Rules of Proc., Rule U18

Rule U18. TRIAL—VIEW
a. View by Trier of Fact.

MINNESOTA

Minn. Stat. Ann. § 117.07 (1964)

Before the production of other evidence, the court
shall direct one of its officers to take the jury to view
the property sought to be condemned, or if the case is
tried before the court without a jury, the judge hearing
the case shall view the property.

b. Presence of Parties and Reprosentatives.

The parties, theic atlorneys, engineers and other rep-
rescntatives may be present on the property sought to be
condemned with such officer of the court and the jury, or
with the judge if the case is tried without a jury.

§ 117.07. COURT TO APPOINT COMMISSIONERS
OF APPRAISAL.

Upon pioof being filed of the service of such notice,
the court, at the time and place therein fixed or to which
the hearing may be adjourned, shall hear ail competent
evidenice offered for ur against the granting of the peti-
tion, regulating the order of proof as it may deem best.
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Minn. Stat. Ann. § 117.20(8){c) (1964)

§117.20. PROCEEDINGS BY STATE, ITS AGEN-
CIES, OR FOLITICAL SUBDIVISIONS.

Subdivision 8.

{c) . . . A commissioner in a condemmnation proceed-
ing may be called by any party as a wilness to testify as
to the amount of the award of the commissioners.

Minn. Stat. Ann. § 546.12 (1947)

§ 546,12, VIEW OF PREMISES, PROCEDURE.

When the court deems it proper that the jury should
view real property which is the subject of litization, or
the place where a material fact occurred, it may order
them to be taken, in a body und in the custody of proper
officers, to the place, which shall be shown (o them by
the judge, or a person appointed by the court for that
purpose; and while the jurors are thus abseni, no cne
other than the judge or person so appointed shali speak
to them on any subject connected with the trial.

MISSISSIPPI
Miss. Code Ann. § 2770 (Recomp, 1955)
§2770. JURY MAY VIEW PROPERTY.

Either parly to the suit, on application to the court,
shall be entitled {o have the jury view the property
sought (o be condemped and its surrounding under the
supervision of the judge: or, the judge on his own initia-
tive may so order,

NORTH DAKQTA

N.D. Cent. Code § 28-14-15 (1960)

§ 28-14-15. VIEW BY JURORS. [See ARk. STaT. ANN.
§27-1731 (Repl. 1962)]

OREGON
Ore. Rev. Stat. § 17.230 (Repl. 1965) { tury, General]

§17.230. VIEW OF PREMISES BY JURY, {See MinN.
STaT. Ann, § 546,12 (1947)]

Ore. Rev. 5tat. § 366.380(4) (Repl. 1965)
{Condemnation, Highwayl

§ 366.380. PROCEDURE.

(4) Upon the motion of either party made before the
formation of the jury, the court shall order a view of
the properdy or premises in question; and upon the re-
turn of the jury, the evidence of the parties may be
heard. . . .

PENNSYLVANIA
Pa. Stat. Ann. tit. 26, §§ 1-601 to -607 (Supp. 1967)
§ 1-601. JUST COMPENSATION.
The condemnee shall be entitled to just compensation

for the taking, injury or destruction of his property,
determined as set forth in this atticle,

§1-602. MEASURE OF DAMAGES.

Just compensation shall consist of the difference he-
tween the fair market value of the condemnee’s entire
property interest immediately before the condemnation
and as unaffccted thereby and the fair market value of
his properly inlcrest remaining immediately after such
condemmnalion and as affected thereby, and such other
damages as are provided in this article.

In case of the condemnation of property in connection
with any urban development or redevelopment project,
which property is damaged by subsidence due 1o failure
of surface support resulting from the existence of mine
tunnels or passageways under the said property, or by
reason of fires oceurring in said mine tunnels or passage-
ways or of buming coal refuse banks the damage
resulting from such subsidence or underground fires
or borning coal refuse banks shall be excluded in de-
termining the fair market value of the condemnee’s
entire properly interest therein immediately before the
condemnation.

§ 1603, FAIR MARKET VALUE.

Fair market value shall be the price which would be
agreed to by a2 willing and informed seller and buyer,
taking inlo consideration, but not limited to, the fol-
fowing factors:

(1) The present use of the properiy and its value
for such use.

(2) The highest and best reasonably available
use of the property and its valne for such use.

{3} The machinery, equipment and fixtures form-
ing part of the real estate taken.

(4} Other faclors as 1o which evidence may be
offered as provided by Article V11,

§ 1-604. EFFECT OF IMMINENCE OF CONDEM-
NATION.

Any change in the fair market value prior to the date
of condemnation which the condemnor ar condemnce es-
tablishes was substantially due {o the general knowledge
of the imminence of condemnation, other than that due
1o physical delerioration of the property within the rea-
sonable control of the condemnee, shall be disregarded
in determining fair market value.

§ 1-605. CONTIGUQOUS TRACTS; UNITY OF USE.

Where all or a part of several contiguous tracis owned
by one owner is condemned or a part of several non-
contiguous fracts owned by one owner which are used
together for a unified purpose is condemned, damages
shalt be assessed as if such tracls were one parcel,

£ 1-606. EFFECT OF CONDEMNATION USE ON
AFTER VALUE.

In determining the fair market value of the remaining
property after a partial taking, consideration shall be
given to the use to which the property condemned is to
be put and the damages or benefits specially affecting the
remaining property due W its proximity to the improve-
ment for which the property was taken, Future damages
and genera] benehts which will affect the entire commu-
nity beyond the properiies dircctly abutting the property
taken shall not be censidered in arriving at the after
value. Special benefits to the remaining property shatl in
no event exceed the {otal damages except in such cases
where Lhe condeminor is authorized under existing law, to
make special assessments for benefils,

i 1-607. REMOVAL OF MACHINERY, EQUIP-
MENT OR FIXTURES.

In the ¢vent the condemnor does not require for its
us¢ machinery, equipment or fixtures forming part of
the real estate, it shall so notify the condemnee. The
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condecmnee may within thirty days of such notice elect
to remove said machinery, equipment or fixtures, ynless
the time be extended by the condemnor, If the con-
demnee 5o clects, the damages shall be reduced by the
fair market value thereof severed from the real estate,

Stat. Ann. tit. 26, §§ 1-701 to ~706 (Supp. 1967)

§1-701. VIEWERS HEARING,
The viewers may hear such testimony, reccive such

evidence, and make such independent investigation as °

they deem appropriate, without being bound by formal
rules of evidence,

§1-702. CONDEMNOR'S EVIDENCE BEFORE
VIEWERS.

The condemnor shall, a1 the hearing before the viewers,
present expert testimony of the amount of damages suf-
fered by the condemnee.

§1-703. TRIAL IN THE COURT OF COMMON
PLEAS ON APPEAL.

At the trial in court on appeal:

(1) Either party may, a5 a matter of right hayve the
jury, or the judge in a trial without g jury, view the
properly involved, notwithstanding that strrctures have
been demolished or the site allered, and the view shall
be evidemitary. IT the trial is with a jury, the trizl judge
shall accompany the ry on the view.

{2) ¥ any valuation expert who has not previously
testified before the viewers is to testify, the party calling
him must disclose his name and serve a statement of his
valuation of the property before and after the condem-
nation and his opinion of the highest and best use of the
Property before the condemnation and of any part
thereof remaining after 1he condemnation, on the op-
posing party at least ten davs hefore the date when the
case is listed for pre-trial or trial, whichever is earlier,

{3) The report of the viewers and the amount of their
award shall pot be admissible as evidence.

§1-704. COMPETENCY OF CONDEMMNEE AS
WITNESS.

The condemnee or an officer of a corporate con-
demmnee, without further qualification, may testify as to
just compensation,

§ 1-705. EVIDENCE GENERALLY,

Whether at the hearing before the viewers, or at the
trial in court on appeal:

{1} A qualified valuation cxpert may, on direct
Or cross-examination, state any or ali facts and data
which he considered in arriving at his opinion,
whether or not he has personal knowledge thereof,
and his statement of such facts and data and the
sources of his information shal] be subject 1o im-
peachment and rebuttal,

(2) A qualified valuation expert may lestify on
direct or cross-examination, in detajl as to the valu-
ation of the property on a comparable market vatue,
reproduction cost or capitalization basis, which tes-
timony may include but shall not be limited to the
following:

(i) The price and other terms of any sale ar con-
tract to sell the condemned property or compa-
rable property made within a reasonable time
before or after the date of candemnatiion,

(ii) The rent reserved and other lerms of any
lease of the condemned property or comparable
property which was in effect within a reasonable
time before or after the date of condemnaiion.,
(iii) The capitalization of the net rental or rea-

sonable net rental value of the condemned prop-
erty, including reasonable net rental values cts-
tomarily determined by a percentage or other
measurable portion of gross sales or Eross income
of a business which may reasonably be conducted
on the premises, as distinguished from the capi-
talized value of the income or profits attriburable
to any business conducted thereon.

(iv} The value of the land together with the cost
of replacing or reproducing the existing improve-
ments thereon less depreciation or ohsolescence.
{v) The cost of adjustments and alterations to
any remaining property made RECessary or rea-
sonably required by (he condemnation,

(3) Either party may show the difference between
the condition of the property and of the immediate
neighborhood at the (ime of condemnation and at
the time of view, either by the viewers or jury,

(4} The assessed valuations of property con-
demned shall not be admissible in evidence for any
purpose.

(5) A qualified valuation expert may festify that
he has relied upon the written report of another ex-
pert as to the cost of adjustments and allerations to
any remaining property ntade necessary or reason-
ably required by (he condemmation, but only if a
copy of such writteq report has been furnished ip
the opposing parly ten days in advance of the frial.

{6) If otherwise gualified, a valuation expert shall
not be disqualified by reason of not having made
sales of property or not having examined the con-
demned Property prior (o the condemnation, pro-
vided he can show he has acquired knowledge of jis
condition at the time aof the condemnation,

¥ 1-706. USE OF CONDEMNED PROPERTY.

In arriving at his valuation of the remaining part of
Properly in a parlial condemnation, an expert witness
may consider and testify to the use to which the con-
demned property is intended to be put by the condemnor,

RHODE ISLAND

R.l. Gen. Laws Ann. § 9-16-1 (1956)

§9-16-1. COURT ORDER FOR VIEW. In all cases in
which it shall seem advisable te the court, on request of
either party, a view may be ordered; and in all such
cases the court shall regilate the procecdings at the view
and in its discretion accompany the jury,

SOUTH CAROLINA

5.C. Code Ann. § 25.120 (1962)

§25-120, DETERMINATION OF VALUE OF LAND;
ADMISSIBLE EVIDENCE, For the purpose of deter-
mining the value of the land sought to be condemned
and fixing just compensation therefor in a hearing before
a special master or in a trial before a jury, the following
evidence (in addition o other evidence which js relevant,
maleriz] and competent} shall be relevant, material and
competent and shzall be admilted as evidence and con-
sidered by the special master or the jury, the case may
be, to wit:

(1) Evidence that a building or improvement js
unsafe, unsanitary or a public nuisance or is in a
state of disrepair and evidence of the cost to correct
any such condition, notwithstanding that no action
has been taken by local auihorities to remedy any
such condition;
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(2) Evidence that any State public body charged
with the duty of abating or requiring the correction
of nuisances or like conditions or demolishing unsafe
Or unsanitary struclures issued an order directing the
abatement or correction of any conditions exist-
ing with respect to such building or improvement or
demolition of such building or improvement and of
the cost which compliance with any such order
would entail;

{3) Evidence of the last assessed valualion of the
property for purposes of taxation and of any affida-
vits or tax retuens made by the owner in connection
with such assessment which state the value of such
property and of any income tax returns of the owner
showing sums deducted on account of obsolescence
or depreciation of such property;

(4) Evidence that any such building or Hmprove-
ment is being used for illegal purposes or is being so
overcrowded as lo be dangerous or injurious 1o the
health, safety, morals or weifare of the accupants
thercof and the extent to which the rentals there-
from are enhanced by reason of such use; and

{5) Evidence of the price and other ferms upon
any sale or Lthe rent reserved and other terms of any
lease or tenancy relating to such property or to any
similar property in the vicinity when the sale or leas-
ing occurred or the tenancy existed within a reason-
able time of {he hearing,

8.C. Code Ann. § 38-302 (1952}

§38-302. JURY MAY VIEW PLACE, PROPERTY
OR THING. The jury in any case may, at the request
of either party, be taken to view the place or premises
in gquestion or any property, matler or thing relating (o
the controversy beiween the parties when it appeiars (o
the court that such view is necessary 1o a just decision,
if the party making the motion advances a sum sufficient
to pay ihe actual expenses of the jury and the officers
who attend them in taking the view, which shall be after-
wards taxed like other lepal costs if the party who ad-
vanced them prevails in the suit.

SOUTH DAKOTA

'S.D. Code § 28.13A09 (Supp. 1960)

§ 28.13A09. DUTY OF JURY; BENEFITS CONSID-
ERED; VIEW PREMISES; WHEN. . . . Upon the de-
mand of any party to the proceeding, if the Court shall
deem it necessary, the jury may view premises under the
rules of law for viewing by the jury,

UTAH

Utah Rules of Civil Proc., Rule 47(f)
Rule 47. JURORS.

(i} View by Jury. [Sce Ark. STaT. AnN. § 27-1731
{Repl. 1962)]

VERMONT

V. Stat. Ann. tit. 12, § 1604 (1959)

§1604. VALUE OF PROPERTY;, OWNER AS COM-
PETENT WITNESS.

The owncr of real or personal property shall be a com-
peteni witness to testify as to the value (hereof.

Kl

VIRGINIA

Va. Code Ann. § 25-46.21 {Repl. 1964)
{ Eminent Domain, General]

§2546.21, VIEW BY COMMISSIONERS; HEARING
OF TESTIMONY; COMMISSIONERS REPORT;
EXCEPTIONS TO REPORT AND HEARING
THEREON, Upon the selection of the COMUNISSIONETs,
the court shall direct them, in the custody of the sheriff
or sergeant or one of his deputics, to view the property
described in the petition with the owner and the peti-
lioner, or any representative of either party, and none
other unless otherwise directed by the court: and, upon
motion of either party, the judpe shall accompany the
commissioners upon such view. Such view shall not be
considered by the commission or the court as the sole
evidence in the case. Upon completion of the view, the
court shall hear the testimony in open court on the
issues joined, . . .

Va. Code Ann. § 33-64 (Supp. 15G6)
[Highway Condemnation }

§ 33-64. VIEW, TESTIMONY AND REPORT; EX-
CEPTIONS TO REPORT; WHEN REPORT CON.
FIRMED OR SET ASIDE. Upon the selection of the
commissioners, the court, or the judge thereof in vaca-
tion, shall direct them, in the custody of the sheriff or
one of his deputies, to view the land described in the
pelition with the Fandowner and the State Highway Com-
missioner, or any represenfative of either party, and
none other, unless otherwise directed by the court: and,
upon motion of either parly, the judpe shall accompany
the commissioners upon their view of the land. Upon
compiction of the view, the court or the judpe in vaca-
tion shall hear the testimony in open court on the issues
joined. . , .

WASHINGTON

Wash. Rev. Code Ann. § 4.44.270 {1962)

§444270. VIEW OF PREMISES BY JURY, [Sce
MmN, STaT. ANN. § 546,12 (1947})

WEST VIRGINIA

W.Va. Code Ann. § 54-2-10 {Michie 1966)

§ 54-2-10. PROCEEDINGS ON REPORT; TRIAL BY
JURY.

. a view of the property proposed to be taken shall
not be required: Provided, that in the event a demand
therefor is made by a parly in interest, the jury shall be
taken to view the property, and in such case, the judge
presiding at the trial shall go with the jury and shall con-
trol the proceedings.

WISCONSIN

Wis. Stat. § 32.05(10)(a) (1965)

§32.05. CONDEMNATION FOR STREETS, HIGH-
WAYS, STORM OR SANITARY SEWERS, WATER
COURSES, ALLEYS AND AIRPORTS.

(10} Appeal from commiission’s award to circuit
court.

(a) Meither the amount of the jurisdictional offer,

the basic award, nor the award made by the com-

mission shall be disclosed to the jury during such

trial.



Wis. Stat. § 32.08(6){a) (1965}
§132.08. COMMISSIONER OF CONDEMNATION

(6)

(a) ... The amount of a prior jurisdictional
offer or award shall not be disclosed to the com-
mission. . . .

Wis. Stat. § 270.20{1365)

§270.20. JURY MAY VIEW PREMISES, ETC.

The jury may, in any case, at the request of either
party, be taken to view the premises or place in question
or any property, matter or Lhing relating to the con-
troversy between the parties, when it shall appear to
the cowrt that such view is necessary to a just decision.

WYOMING

Wyo. Stat. Ann. § 1-125 (1957)

§ 1.125. VIEW OF PLACE OR PROPERTY BY JURY.
[See ARk, STaT. Anw. §27-1731 (Repl. 19621}




