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MINUTES OF MEETING
of
CALIFORNIA LAW REVISION COMMISSION
NOVEMBER 11 AuD 12, 1976

San Francisco

A meeting of the California Law Revision Commission was held in San
Francisco on November 11 and 12, 1976.

Present: John i. McLaurin, Chairman
Howard E. Williams, Vice Chalrman
John J. Balluff
John D. Hiller
Thomas E., Stanton, Jr., Hovember 11

Absent: Robert S. Stevens, lember of Senate
Alister Mcslister, Member of Assembly
Marc Sandstrom

Members of 5taff Present:

John H. Delfoully athaniel Sterling
Stan G. Ulrdich Robert J. Murphy III

Congultants Present:

Peter A. Whitman, Womprofit Corporations

The following persons were present as observers on days indicated:
Hovember 11

Wells A. Hutchins, California State Automobile Ass'n, San Francisco
November 12

Gregor J. Balough, Department of Corporations, San Francisco
Wells A. Hutchins, California State Automobile Ass'n, San Franclsco
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Minutes
Hovember 11 and 12, 1976

ADITINISTEATIVE MATTERS

Minutes of October 21, 22, and 23, 1976, Meeting
The Minutes of the October 21, 22, and 23, 1976, ieeting were approved

as submitted by the staff.

* Future Meetings

The following schedule was adopted for future meetings:
December 1976 leeting
December 2 - 7:950 p.m. ~ 10:00 p.m. San Francisco
December 3 - 9:00 a.m. - 5:70 p.m.
December & - 9:20 a.m. - 12:00 noon
January 1977 Meeting

Ho lMeeting 1n January

February 1977 ltleeting

February 3 - 7:00 p.m. -~ 10:00 p.m. Los Angeles
February &4 - 9:00 a.m. ~ 5:70 p.m.
February 5 - 9:00 a.m. = 3:70 p.m.
March 1977 Heeting
March 10 - 7:00 p.m. - 10:00 p.m. San Francisco
Hareh 11 - $:00 a.m. ~ 5:20 p.m.
March 12 - 9:00 a.m. - 12:90 noon
Aprll 1977 "eeting
April 7 - 7:00 p.m. - 10:00 p.nm. Los Angeles

April 8 - $:00 a.m. -~ 5:00 p.m.
May 1977 ‘leeting

May 12 - 7:00 p.m. - 10:00 p.m. San Francisco
May 13 - 9:00 a.m. ~ 5:00 p.m

June 1977 Heeting

June 9 - 7:00 p.m. - 10:90 p.m. Los Angeles
June 10 - 9:00 a.m. = 5:00 p.m.
June 11 - 9:00 a.m. - 12:70 noon

July 1977 tleeting
July 7 -~ 7:00 p.m. - 10:30) p.m. San Francisco
July B - 9:00 a.m. - 5:00 p.;m.
July 9 - 9:00 a.m. - 4:70 p.m.

-2-



Conflict of Interest Code

The Commission considered Memorandum 76-89 and determined that the
staff should prepare material necessary to obtain an exemption from the
filing of annual disclosure statements. The materiai is to be presented
to the Conmissioﬁ for review énd approval before being forwarded to the

Fair Political Practices Commission,
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Minutes
Hovember 11 and 12, 1976
STUDY 39,33 -~ CREDITORS' REMEDIES (WAGE GARNISHMENT)

The Commission heard an oral report by the staff on the views of
the State Bar Committee re Helations of Debtor and Crediter concerning
the wage garnishment recommendation which were expressed at the commit-
tee's meeting held on Hovember 5, The Commlssion considered a letter
from Mr. Robert IicHMahon, Staff Attorney to the State Bar committee,
which reported the views of the committee. (A copy of the letter is
attached hereto.) The Commission also considered two suggestions of !r.
Carl Olsen, County Clerk of San Francisco, which were reported orally by
the staff., The Commission approved the recommendation for printing and
introduction in the Legislature, subject to the following changes:

§ 723,026, Levying officer's duty to pay over amounts recelved

In order to lessen the burden on the levying officer when the
employer elects te pay amounts withheld to the levying officer more fre-
guently than once a month, subdivision (a) of Section 723.026 should be

revised as follows:

723.026. ({(a) The levying officer shall receive and account
for all amounts received pursuant to Section 723,025 and shall pay
eaek ameunt the amounts so received over to the person entitled
thereto within 15 days after 1&s weveipt at least once every 30
days .

This will continue the provisions of existing Section 682.3(c).

§ 723.051. Additional amcounts necessary for support exempt

The Commission considered the State Bar commlttee's suggested revi-~
sion of Sectlon 723.051 which was appended to r. MMcMahon's letter but
declined to change the section. The view was expressed that adding the
word "reasonably"” before the phrase "necessary for the support of the
judgment debtor or the judgment debtor's family'' would not be useful
since it would not change the meaning of the provision. Moreover, such
a change would result in a lack of conformity with the comparable provi-
slon, already enacted, 1n The Attachment Law. Regarding the amendments
suggested to be made in the last sentence regarding the station in life
test, the view was expressed that the provision would not be clear if

the proposed change were teo be made.

-



§ 723.105. Judgment debtor's claim of exemption

Subdivision (f) should be revised to provide that the judgment
creditor, rather than the clerk, sets the matter for hearing and glves
notice to the judgment debtor of the hearing on the claim of exemption.
The judgment creditor should also be required to file proof of service
on the judgment debtor. This change will continue the exlsting prac-

tice.

§ 723.122. Hotice to employee
A new subdivision (b) should be added to Sectlon 723,122 ro read in

substance as follqws:

(b) The notice to the cmployee shall contain a statement pre-
.. pared by the Judicial Council that informs the employee in simple
terms of the nature of a wage garnishment, the right to an exemp-
tion, and the procedure for claiming an exemption, and any other
information the Judicial Council deems useful to the employee.
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- STURY 39.33 EXHIBIT 1 November 11 and 12, 1976

. THE STATE BAR OF CALIFORNIA

Kant & Zuium, Aoy . LosANomes013 - o T Haues ki bdee

' Hastne I v Gl ol -  TELEPHONEMB2:8220 - . Demd. Ly, et
'&w T e T AREACODE21Y . T Fons W, Maicinot, S Pt

J,fi_ﬁdgthét'j,fléfﬁ*_ ﬁ,Juihwumuua-h -

. John DeMoully -
vBtan Ulrich o o
" California Law Revision Commission
‘Btanford Law Bochool = = = '
. Btanford, California 94305

Dear Birs:

-1 hope that this letter may be considered by the Commisgion at

~ ~ the November meeting. At the meeting of the State Bar Committea re .
.~ Relations of Debtor and Creditor last Friday, the Cammittee decided
" to stress as strongly as possible ita prior recommendations: 1) :to

delete COP §733.024, employer's service charge: 2) to amend §723.050

to provide an automatic exemption of 40 times the Pederal minimum

T

wage; and 3} to amend §723.103 to provide for service of blank forms .
upon the debtor. The Committee (asswning Board approval) will seek.
‘these amendments in the Legislature-if your Commission does not accept
them, but will not oppose the bill if they are not adopted.’

The Committee alsc suggests that: 1) CCP. §723.025 be amended
to state that remittance be madeé within 15 days after the end of the
-ply-p;riad“ualﬁcﬁad;hy;ﬁhé:smplqygrjkuhﬁthgrfftﬁbe;npnthly_or;more, '
frequently: 2) §723,051 be amended as indicated in Exhibit Aj 3) §723.

. 075 be amendsd so that some standard of review for the adminlstrative

" hearing (presusbly the same.as for a court hearing) be provided, the .
last sentence of §723,075(c) be deleted, and the LRC explore the pos-
sibilities of such administrative hearing with the Franchise Tax
Board; 4) §723.076 and §723.078 be!qmenéédgﬁouthatyjéopqrdymwitholding -
orders {§723.078) and "temporary earnings holding orders® (§723.076(f))
be lpsuad upon application to a courty and 5) $723.105 be amended 8o

. that the commant clearly states that extensions of time for service by
mall found elsewhere in the codes are not intended to apply and that

£ . §723,105(f) be amended to use a & acific reagonable time period {three

\ . business days)} rather than "promptly”; and £} that §723.122(d) be -
amended to conform to the Committee's recommendation re sesrvice of

- blank forms under §723.103.'. - Lo T :




- John DeMoully
Stan Ulrich

" November 9, 1976
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Minutes
November 11 and 12, 1976

STUDY 77 - WONPROFIT CORPORATIONS (RELATIONS WITH
STATE BAR COMMITTEE)

The Commission heard a brief report from Mr. Sterling concerning
the meeting of the State Bar Committee on Corporations that he attended
on October 29, 1976, Ir. Sterling reported in substance as follows:

The chairman of the meeting, lir. Clark, requested a report of
the schedule ¢f the Law Revision Commission. Mr. Sterling stated
that the Commission was sending a letter to the State Bar Committee.
Mr, Sterling reported informally that the Law Fevision Commission
was 1n the process of reviewing comments received on its temtative
recommendatlion and making necessary revisions. Among the comments
recelved and reviewed was the objection of the State Bar Committee
to adoption of a new Division 4 containing provisions of a general
character applicable to all types of corpeorations; in response to
this comment, the Commission has withdrawn its suggestion for a
Division 4 and is proposing no changes in the new business corpora-
tion law. When the process of review and revision is completed,
the Commission will print its recommendation and submit 1t to the
Governor and Legislature. A bill will be introduced for the purpose
of setting type for the Commlission’s report, but the hearing schedule
has not yet been discussed. (Mr. Clark Inquired whether a preprint
bill might not serve this purpose, and ¥Mr. Sterling responded that
he would investigate that possibility). The Commission’s report
would be avallable, on Mr. Sterling's best estimate, 1n March. The
Commission requested the comments of the State Bar Committee or of
its individual members on the Commission's proposals, and would
conslder the comments whenever recelved, although the sooner, the
better.

Mr. Clark then requested a simlilar report from Professor Home
of the Assembly Select Committee on Revision of the Uonprofit Cor-
porations Code. Professor Hone stated that they were involved in
drafting a nonprofit corporation statute and preparing a series of
policy papers for presentation to the Stnte Bar Committee. He
indicated that they were alsc doing some work on the unincorporated
association law. Ye requested that the State Bar Committee work
with the Acsembly Select Committee in preparing its draft of a
nonprofit corporation law in the same manner that the business
corporation law was prepared,

Mr. Clark them stated that the objective of the State Bar
Commlttec was to get a good nonprofit corporation statute. He
noted that the Bar Committee has a statutory obligation to coop-
erate with the Law Revision Commission, and that it was the intent
of the Bar Committee to cooperate with both the Commission and the
Assembly Seleclt Committec. He hoped to ultimately have a single

- 6-



bill that the Bar Committee could support. (At this polnt, !s.
Gorman of the Assembly Committee staff, stated that 1t appeared two
bills were inevitable.) To this znd, Mr. Clark created a subcommlttee
to be chaired by Carl Leonard and to be composed of members of the
Bar Commlttee, lialson members from the offices of Attorney General,
Corporation Commissioner, Secretary of State, and the nonprofit
corporations subcommittee of the State Bar Committee on Taxation.
Mr. Clark enjoined the subcommittee to establish a time schedule

for its work, with the objective of having major policy issues
resolved by March, 1977, if possible. r. Sterling requested that
he be kept informed of the activities of the subcommlttee and be
furnished with any materials and given notice of any meetings.
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‘inutes
Hovember 11 and 12, 1976

STUDY 77.400 — “OWPROFIT CORPORATIONS (COMMENTS CONCERNI:IG
DIVISION 2--"X0WPROFIT CORPORATION LAW)

The Commission considered the portlons of !lemorandum 76-90 and the
Second Supplement thereto not previously considered at the October 1376
meeting, reviewing comments received on Division 2 of the Commission's
tentative recommendation. The Commission also considered the compents
received concerning the tentative recommendation that were attached to
the Third and Fourth Supplements to ilemorandum 76-90 but which were not
analyzed in Memorandum 76-90 or the Second Supplement thereto. The

Commission made the following changes in the tentative recommendation:

§ 5168. Proxy

This section was revised to delete the reference to the power to
vote 'on a matter” and should be rephrased to more closely parallel the

definition of proxy in the business corporation law.

§ 5560. Hanagement of charitable property

The Commission determined to delete subdivision {(b), which makes
reference to the duty of care of a trustee specified in Section 2261 of
the Civil Code; instead, a note should be added to the Comment that the
statute does not address the extent to which a trustee's duty applies to
the directors of a nonprofit corporation in the management of charitable

assets and reference made to Lynch v. John M. Redfield Foundation. A

new subdivision (b) should be added to the effect that:

(b} A nonprofit corporation and its directors shall not be
llable for an action reasonably required:



(1) To carry out the charitable purposes of the nonprofit
corparation; or

{(2) To comply with the terms of a transfer of property for
charitable purposes to the nonprofit corporation.
Chairman McLaurin dissented from this action.

§ 5561, Indefinite purposes

The Comment should note that a nonprofit corporation may recelve an
indefinite charitable gift or administer a general charitable trust only
in 3 manner which is consistent with the-purpcaes of the nonprofit

corporation.

5 5562, Institutional trustees

Subdivision (a) was revised to refer to bqth Sec;ions 1580 and 1502
of the Financial Code. Subdivision (b) was revised to refer to transfer
of assets “for purposes of investment and reinvestment.' Language
should be added to the Comment that the provisions of-Section 5562
relating to management of corporéte assets do noé preclﬁde a nonprofit
corporafion’frém purchasing cﬁstodial services orlinvéstment advice or
other investmént‘sérvices. A crcgg—reference should be ﬁ;de to Section

5563(b).



Minutes
Hovember 11 «nd 12, 1976

§ 5863. Private foundations

This section was revised as follows:

5503. (a) This section applies to a nonprofit corporation during
any period the nonprofit corporation is deemed to be 2 "private founda-
tion" as defined in Section 509 of the Internal Revemie Code of 1954,
and uny provision contained in its urticles or other soverning instrument
inconsistent with this section or to the contrary thereof is without
effect.

{b) & nonprofit corporation described in subdivision (a) shall
distribute its income {and principal, if necessary) for each taxable
year a2t such time and in sucli minner +s not tc subject it to tax under
Section 4242 of the Internmal Revenue Code of 1954 {as modified by paras
graph {3) of subsection (1) of Section 101 of tne Tax Reform Act of

1963) .

{2) A nonprofit corporation described in subdivision (a) shall not do
any of the following:

(l) Ergage in any act of seif-dealing s defined in subdiwisien
subsection (4) of Section 49:1 of the Internzl Revenue Code of 1954 (as
modified by paragraph (2) of subsection {1) of Section 101 of the Tax
Reform Act of 13563) .

(2} Retain any excess business holdings as defined in subdivisien
subsection (c) of Section 4943 of the Internal Revenne Code~of 1454.

(3) Mike any investments in such manner ¢s to subject it to tax
under Section L4G4Y4 of the Internal Revenue Code of 1354.

(4) Make any taxable expenditure as defined in subdivisiem sub-
section (d) of Section 4945 of the Internal Revenue Code of 1954 (as
modiffed by paragraph (5) of subsection (1) of Section 10l of the Tax
Reform Act of 1969) .

§ 5564, Attorney‘ggneral supervision

The Comment to this section shourld explain the flexibility that sub-
division (b) affords the Attorney General in determining whetner an «ction
is necessary. Reference should be made to Section 5103 (rules of eivil pro-

cedure apply to actions under nonprofit corporation luw).

=10-
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November 11 and 12, 1y76

8§ 557T4. FEducaticnal institution defined

Tre phrase "whether or not providing iz full-time course of instruction”

wag added to the end of the sixth line of subdivieion {a).

§ 5613. Special meetings

A cross-reference should be made to the provisions of Section 5627

validating actions taken at meetings not properly called or held.

§ 5620. When notice required

Subdivision (b) stould be revised to read, in substance:

(b) Except as provided in Section 5621, the provisions of this
article are subject to reasonsble provisions in the articles or bylaws.

§ 5623. Manner of giving notice

Illustrations should be added to the Comment of reazsconable means of
giving notice of meetings that may be provided in the bylaws, such as third-
class mail in appropriate cases. The Comment should alsc state:

It should be noted that nothing in subdivlision (b)) is intended to reguire
address correction service from the United States Postal Service.

§ 5625. Notice of special meeting

i

The provision of subdivision (b}(2) that the court shall “summarily"
order the giving of notice should be gualified by a requirement that the court
find that notice was not given.

§ 5627. Validation of defectively noticed meeting

The provision of subdivision (2){2) reguiring t-2t “each person” sign a
wvalver, vonsent, or approval should be revised to regquire the same number is

is reguired for actlon by written consent.

=11~
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Noverbter 11 and 12, 1976

§ 5628. TNotice reguired for approval of specific proposals

Tris provision should be extended to :ctions that adversely affect the

voting rights of members.

§ 5630. Application of article

Sutdivision (a) was revised to provide that the article applies to &
nenprofit corporation except to the extent tne articles or bylaws provide
otherwise provided that tle bylaws may not decrease the mumber of consents
required. Commissioner Miller dissenbed from tils zction.

§ 5632. Nurber of consents reguired

The prrase '"taking into consideration both approvals and disapprovals
of the action" should bte clarified =znd returnsd to the Commission for further

consideration.

§ 5635. Xotice required for consent

This section was deleted and the substance:of the following provisions

substituted for it:
5635. No action ray be taken by written consent of less than all

of the members entitled to vote on such action, unless consent of all

persons entitled to vote has been soiicited in writing.
This provision should not be subject to a contrary rule in the bylaws. The
reasons for this depdarture from the business corporation law are that the situa-
tion in nonprofit corporations is different than in business corporations in
which large mumbers of votes may be controlled by 2 few persons, and in which

dissenters may recflive monetary compensation.

§ 5715. When class voie reguired

The reference teo zction that "would adversely affect a substantial property

L}

right of thke class” was revisea to refer to action tihat "would adversely affect

voting or property rights of the class.”
-12-
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§ 5718. Additional vote reguired by bylaws

The Comment to this section should explain the reason for subdivision (b).

§ 5719. Action taken by policymaking conmittee

The reference in subdivision (%) tc members who are "representative of
the membership" was replaced by a reference to members who are ‘selected by
the membership to represent the membership.” A cross-reference should be

made to the class vote provisions.

§ 5722. Voting of membership standing in name of minor

A provision should be added to this section that the vote of a minor 1s

not subject to disaffirmance by rezson of minarity.

§ 5723. Voting of membership neld by corporation

The Commission determined to substitute the comparable provisions of the

business corporation law for this section.

§ 5731. Execuiion of proxy

A provision should be added that, where the member's nzme is placed on
a proxy by the member's attorney-in-fact, the attorney-in-fact must also sign

the proxy and indlicate his status.

§ 5732. Form of proxy

This section should app.y only to a solicitation of proxies from 10 or
more members in a nonprofit corporation having 10C or more members. BSubdivi-
sion (a2} should refer to "z choice among approval, disapproval, or abstention.”
Subdivision (4) was revised to read:

(¢d) This section shall not apply to nor preclude the use of general

proxies. As used in this section, a general proxy is one where specific
proposals or directors to be voted upon as candidates are not set forth.

-13-
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The staff should give conslderation to placing the last sentence of subdivision
(3) among tne definitions. The Comment chould note that a proxy returned "sbstain”
or "withhold" should be counted, where appropriate, to determine waether zn zde-

quate number of votes have been cast on o matier.

§ 5733. Duration of proxy

A cross-reference should be made to the transitional provision enabling
proxies executed prior to the operziive dsze to contimue in effect in accord-

ance with prior law.

& 57k5. Enforcement of voting sugreements

Te words "or on otker . rounds relsting to the jurisdietion of a court of

equity" were deleted from this section.

§ 5746. Scope of article (new)

The following provision was added to the statute:

5746, NWothing in this article precludes a nonprofit corporation
from providing in its byluws for a voting trust or otier vote pooling
agreement on such terms =nd conditions as 1t deems appropriate.

Comment. Section 57&6 malies clear that the provisions of this
article are not intended as the exclusive means by which votes in non-
profit corporations wmay be pooled, nor are they intended to limit the
provisions of the bylaws of a nonprofit corporation tlat provide for a
voting trust or otler vote pooling agreement.

Defined Terms:

Bylaws, § 5132
Vote, § 5182

Cross-References:

Permitted contents of bylaws, § 5261

-1l
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§ 5751. HNumber of inspectors

Thiz section was revized to provide that the chairman of the board may
appoint one o: three inspectors but must, upon reguest of any person, appoint

taree.

§ 5755. Evidentiary effect of report or certificate of inspector

The following provision wss added to this cectian:

On request of the chairmen of the meeting or in the caze of an
election or vote other tihun it a meeting of members, the chairman of
the hoard, or of a person entitled to vote at the other meeting or
election, the lnsmecior of election shall make s report in writing of
any cha2llenge, question, or matier determined and execute & certificate
of any fact found.

§ 762, Jurisdiction and venue

A cross-reference should be made to Section 5762 {place where election 1s

held}.

§ 5810. Right of member to bring derivative actlon

The language in the Comment relating to voting trusts should be clarified
to avoid an implication that a nonprofit corporation may not provide in its

articles or bylaws for a vebing trust.

§ 5831. Grounds of motion

Subdivision (b){2) was revised to require a finding that there is no

reasonitle possibility that the defendant will be held liable in the zction.

§ ©835. Stay of proceedings

The words "or security is posted as provided in Secction 5838" were added

at the end of the fourth line of this section.

§ 5012, BExtension of corporate existence

The references to "continucus activiiy as to & nonprofit corporation” wer

deleted from thkis =section. 15
-15-
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§ 601l., Sale or transfer of all or substantially all of assets; approval
&f members

The following provision was added to this szetlaon:

(c) Wotwithstanding suodivisicn {a), a nonprofit corporaticon may not
sell, lease, convey, exchange. transfer, or otherwiss dispose of all or
substantially all of itg corporats assets to a subsidiary or to another
nonprofit corporation having a common parent with the nonprofit corporation,
uhless the principal terms of the transaction are approved by the members
of the subsidiary or othsr nonprofit corporation by at least 30 percent
of the votes entitled to bte cast thereon.

Comment. Subdivision {¢) iz derived from Section 1001(4) (General
Corporation Law)}, but appliss to all transfers or dispositions of all or
substantially all of the corporate propsrty, and not merely to sales.
Subdivision {c)} applies to both transactions under subdivision (a} and
urder Ssction 6751(c)(7) {powers of board or dissclution).

§ 6012. Notice to Attorney General required in certain cases

Subdivisior (b) was desleted from tois section. The Comment should note
that subdivision (¢} excuses compliance for the family foundation whose sole

purpose is the annual turnover to charity of the corporate funds accumulated.

§ 6014, Certificate of resoluticn and approval; effect as evidence

This section should have a provision added to the effect that the certifi-

cate shall state, whers applicable, that Ssction £012 has bzen complied with.

§ 6110. Merger or consolidation authorized

Subdivision {(b) should be deleted unless staff research reveals a good
reason to praserve it. The Comment should note that, although merzer of a
nonprofit corporation with a business corporation is not authorized, it can be
accomplished through cenvarsion to a business corporation and subsequent
merger. The listing of 3=fined terms at the end of the Comment should be

moved tao a cross-referance seciion.

- 16—
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§ 6142. Notice to Attorney General

This szetion should be revised to require notice to the Attorney General

rather than a copy of the agreesrent of merger or consclidation.

§ 6146. Effect on bequest, devise, gift, =tc.

This section was revised to refer to an instrumernt which "takes sffect
or remains payable" after the merger or consolidation. A similar change

should be made in Section &245 (division).

§ 6160, Action to test wvalidity of, or =erjoin or rescind, merger or consolidation

The reference in subdivision (b) to an action which is "manifestly unfair"
should bé replaced by & "clear and convincing evidence" test. Subdivision (c)
should be amended to refer to an action "other than an action by the Attorney
General." The portion of the Comment that notes the absence of dissenters'
rights should indicats the reason why dissenters'rights are not provided for.
The staff should also consider the possibility of adding a provision to the
effect that nothing in the merger chapter should be desmed to limit or affect

the powsr of the Attorney Gensral over charitable corperaticns.

§ 6210. Division of nonprofit corporation authorized

Subdivisior (b) was deleted. The Comment should indicate that, in case
of division of a nohnprofit corporation holding charitable assets, the asssts

continue to vwe impressed with the charitable trust on which they were held.

§ 621l. Contents of plan of division

Subdivision (a)(7) was revised to refer to provisions as "are desired and

appropriate.”
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§ 621, Wame of new corporation

The last sentence of the Comment was deleted.

§ $215. FRqual treatment of members

This section was deleted.

§ 6220. Approval by board and membars

This section was rovised to read:

6220. (a) The plan of division shail be approved by the board of
the dividing nonprofit corporation. Upon approval, the plan shall be
signed by the officers as specified in Sasction 517L on behalf of the
dividing neonprofit corporation.

{b) The plarn of division shall be approvad by the members of the
dividing nonprofit corporation holdirg a majority of the wtes entitled
to be cast thereon. The approval of the members may be given either
nzfore or after the approvel of the board.

§ 6242, Notice to Attorney General

This section should be revised to require serding notice rather than a

copy of the plan of division to the Attorney General.

§ 6243, Effect of divisier

The sentence in the Comment relating to the Uniform Praudulent Conveyances

Act skhould he daleted.

§ 62kL, Rights of creditors and liers preserved

The sscond sentence of this section was deleted. A new provision should
be substituted to the effect that a creditor of the dividing nonprofit corporation
may recover judgment against any or all of the resulting corporationé. The gomment
should note that this provision would rot affect any agresment amaong the resulting

corporations as to liabilities and indemnification between themselves.
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§ 6248, Effect of recording plan

Th= Comment should have added to it a reference to the subject matter of

Section 1LHAO (conversion).

§ 6260. Action to test validity of division or to enjein or rescind division

This section should parallel Szction 6160 {merger or consolidation).

§ G410 et s=q. Bankruptcy reorganizations and arrangements

Tnis chapter was deleted.

§ 6510. Required books and records

Subdivision (a}{2) was reviszd to require minutes of committees of the
hoard "to the extent they exercise the authority of the board”., Either ths
statute or Comment should make clear that minutes of meetings of a policy-
making committee of members are also required. The portion of the Comment
relating to the requirement of former law that membership records be kept
"raraver” should be revised to avoid the implicatiorn that this may never be

requirzd under the Commission's recommendation.

§ 6512. Pailure to kesp records or provide financial statements

The following language was added to the Comment:

Nothing in this section limits the authority of the Attorney Gensral to
enforce the dutizs of the directors of ronprofit corporations organized
for charitable purposes under authority of Govermment Code Sectlons
12580-12597 or other stalbutory or common law authority.

§ 6523. Additional required information

This section should be revised to provide that, where the annual report
has been waived, the information required by this section should be given in

the same marner as the annual report should have been given.
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§ §526. Members' right to obtain fiscal information

The definition of "authorized merber" in subdivision (a) should be sub-
ject to "such legser authorization as is specified in the articles or bylaws."
Under subdivision (&), the written authorizetion should be filed with the

request, and the noaprofit corporation should have A0 days within which to

supply the information.

§ 6610. Inspection by agent or attorney; right to copy and make extracts

This section was revisad to read:

€610. (a) Inspection under this skapker division may be made in
person or by asgent or attorney.

(b) The right of inspecticn under this division includes the right
to copy and meke extracts.

A provision should be add=d that, for purposes of inspection of records, whers
a nonprofit corporation does not have regular business hours, the records must
be available "at a reasonable timz of day." A provision should also be added
that, where a nonprofit corporation makes its rscords available for inspection
at regular meetings (at least 11 times annually), the requirement that the records

be avallable is satisfied.

§ A622. Member's right to inspect membership record

This section should be revised to make clear that it is the member's own
record that is gubject to inapsction by the member; Tha five days allowsd to
the corporation to make the merbership record available should be increased to
10 days. The remainder of Section H622 was ravised to read:

(bY 4 nonprofit corporation may satisfy a demand for inspection under

subdivis ion (a) by any reasonable means that satisties the purposs of the
inspection.

(c) The use of the inforration obltained pursuant to this section shall
be limited to the purpose stated in the demand.
-20-
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§ 6623, Authorized member's right to inspect or obtain membership list

The five days' demand pericd of this section should be changed to 10 days.

§ A624. Judicial supervision

Th

(

staff was directed to investigate the possibility of broadening the
power of the court to deal squitably with problems that might arise in complying
with the inspection of records reguirements; the court should be permitt=d to
have flexibility in devisinz an appropriate reredy under the circumstarces of

the case.

§ 6626. Requirements for bylaw deemed to satisfy requirsments of Section 6625

Subdivision (a)(1), relating to the number of words in the candidate's
statement, was revised to permit a greater number of words to be permitted in
the "articles, bylaws, or by resolution of the board."

Subdivision (b)(3) was revised to provide a procedure for communication
by a nominee "who has been nominated a reasonable time prior to the election.”
The words “"of the bylaws" were deleted from subdivisions (b) and {c).

The Corment should maxe clear that Section £625 is a "safe harbor," which

if complied with is deemed to satisfy the requirements of Sectlon 6625.

§ 6628, Authority of court not limited

T1is section was deleted. The Comment should be preserved as part of the

Comment to Section 6625.

§ 6630. Inspection of financial records and minutes

subdivision (c) was added as follows:

(2¢) The right of inspecticn created by this saction extands to the
financial records and minutes of a subsidiary of a nonprofit corporation

subject to this sectiaon.
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§ 6640, Director's right of inspection

Subdivision (b) was added as follows:
(b} The right of irspection creatad by this sesction extends to

books, records, daocurents, and physical properties of a subsidiary of
a nonprofit corporation subject to this section.

§ 6652, Recovery of reasonable expenses by member or director

The words "arbitrarily ard completely” were deleted from this section.

6710, Persons who may commence action
¥

Subdivision (a)(3){i1) was deleted. The following Comment should be
added at the beginning of the chapter:
Where a ronprofit corporation organized for charitable purposes or

holding assets on a charitable trust dissolves, notice to the Attorney
General may be required under Section &012,

§ £711. Grounds for dissolution action

Subdivision {j) was added as follows:
{j) The liquidation is rsasonably necessary for the protection of

the rights or irterests of a substantial aurber of the members or of
the complaining mernbers.

§ 6740, Application of article

Subdivision (b) was added as follows:
(b) A nonhprofit corporation that holds assets or a charitable trust

shall give written notice to the Attorney General before maklng any
payment to members pursuant Lo this article.

§ £750. (essation of corporate activities; exceptions

Subdivision (b) was deleted.
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§ £772. Return of assetg held on conditicn or by subordinate bhody

Subdivision (b} was deleted.

§ 6773. Disposition of assets held on trust or by charitable corporations

This section was prefaced by the phrass "Except as provided in Section
6772." The refersnce in the Comment to property received on "express” trust
was deleted. The Commen® should alsc make clear that, under subdivision (),
the Attorney General need only be joined as a party; an appsarance by the

Attorney General is not a prersquisite to a court order.

§ 6776. Plan of distribution of securities or asssts in kird

This sectiion was deletsd.

§ 6784. Effect of order discharging dirsctors or other persons appointed to
conduct the winding up {new)

Saction 6754 was added as follows:

§ 6784 . REffect of order discharging dirsctors or other persons appointed
to conduct the winding up

6784 . Upon the making of the order pursuant te subdivisions {(a)
and (2) of Section 6780, the dirsctors or other persons appointed %o
conduct the winding up are thersby discharzed from their duties and
liabiliti=zs except with respect to ccompletion of the winding up, if
necessary.

Comment. Section 6784 ig the same in substance as subdivision
(b) of Section 1808 (General Corporation Law).

§ 6000. Curative provision (nzw)

The Commission directed the steff to attempt to develop some sort of
curative provision to resplve problens of corporaie operation where the

record of members, for example, is inadeguate. Such a provisicon might include
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Yovember 11 and 12, 1976
validating language after passage of some time after irregularity in a
corporate action, as suggested by one commentator, and might also includs
a provigion authorizing a court order psrmitting what might otherwise be
improper action, as suggested in the materiale of the Assambly Sslect

Committee on Revision of the Nonprofit Corporations Code.
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STUDY 77.400 - NONYPROFIT CORPORATIONS (DIVISION 4)

The Commlssion considered !lemorandum 76-91 and the First Supplement

to Memorandum 76-91. The following decisions were made:

{1) The Commission decided not to duplicate in the nonprofit cor-
poration law the provisions contained in Mvision 4 but instead to
incorporate by reference the provisions of the General Corporation Law
with appropriate modifications. o amendments to the Ceneral Corpora-
tion Law are to be recommended although 1t was recopnized that some of
the provisions 1in the General Corporation Law are in need of amendment
to make them penerally aprlicable to all corporatlions. The provisions
of Chapter 14 (bankruptey reorganizations and arrangements} of the
General Corporation Law, coomparable provislons having been deleted from
the nonprofit corporation law, should not be inceorporated by reference.
The provisicons of the General forporation Law on Shareholder Derivative
Actions (Chapter 8) should be incorporated by reference with appropriate
modification. The provisions prescribing the evidentiary effect to be
glven to certain corporate documents and lnstruments should be included
in the nonprofit corporation law 1tself and pot iIncorporated by reference.
The Commlssion concluded that the provisions to be incorporated by
reference did not relate to the internal affalrs of nonprofit corporations
but were provisions of the General Corporation Law that should be of
general application to nonprofit corporations as well as those corporations
formed under the General Corporation Law. A provision should be included
in the nonprofit corporation law that the General Corporation Law does
not apply to corporatlons formed under Division 2 except to the extent
expressly provided in Mvision 2.

(2) The statement of officers, office, and agent for process for
a nonprofit corporation should be filed annually as under the General
Corporation Law. lowever, 1n the case of a nonprofit corporation under
Mwvision 2, the statement should contain all of the following:

(a) The names and complete residence addresses of two of the
following officers: the chief executive officer, the secretary, the

chief financlal officer.
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() The address of the principal executive office and, 1f such
address is not in this state, the princlpal business office in this
state, if any.

{c) The designation of an agent for service of process.

(3) The existing rule that no fee is required for filing the

statement of a nonprofit corporation should be continued without change.
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STUDY 77.400 - WONPROFIT CORPORATIONS (CONFORMING CHANGES)

The Commission considered Memorandum 76-92, and the following
decision was made: A new Section £1748 was added to the Business and
Professions Code, to read:

Business % Professions Code § 6176 {(added)

Al176. HNothing in this article shall be construed to prohibitc
the formation and conduct of any group, prepaid, or other legal
service arrangetient organized under an unincorporated association
or pursuant to the Honprofit Corporation Law which arrangements
need not comply with Sectien 6175 provided, however, that attorneys
furnishing legal services thereunder are acting in compliance with
the Fules of Professional Conduct of the State Bar of Californla
concerning such arrangements.

Comment. Section 6174 continues the substance of an uncodified
section of former law., See Cal. Stats. 1972, Ch. 894, § 1.5, at p.
1589,

APPHOVED

Date

Chairman

Fxecutive Secretary
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