10/29/15
Memorandum T5-84
Subject: Eminent Domain Publication
The staff is pleased to report that the Continuing Education of the

Bar (CEB)} is golng to pay the cost of publishing The Eminent Domain Iaw

and the conforming changes in codified sections, together with the offieiazl
comments. We have agreed on a firm price with CEB-=$7,000 for 2,000 copies

to CEB--that should cover the entire cost of the publication. This price

includes ahout $1,500 to cover overruns on estimated costs so it is unlikely
that the Commission will need to use any of its own funds to pay the cost

of this publication. The estimates cover 500 additional coples to include
in our bound volume and also 500 additional copies for our own use.

We think that the Commission's Recommendation (revised to reflect
changes made before the proposed legislation was enacted) is valuable ma-
terial that should be included in the publication. However, the cost of
making substantial revisions in the Recommendation would rum up the cost to
the point where it would be impossible to include this material in our pro-
posed publication. Accordingly, the staff has revised the Recommendation to
make only those changes we felt were required. With this in mind, please
mark your suggested editorial revisions on one of the two attached copies
and return it to the staff at the November meeting.

Ve plan to organize the publication generally as follows:

(1} Title page.

{(2) Contents (This will be only a general listing of contents.)

(3) Preface (draft attached to this Memorandum )

(4) Recommendation (as revised--araft attached to this Memorandum )



(5)

(6)
(7)

(8)

OQutline of Eminent Domain Law (listing of each section with

section titles)

Text of Epinent Domain Iaw with 0fficial Comments

Outline of Conforming Revisions (listing of each section under

appropriate headings)

Text of Conforming Revisions with Official Comments. (We plan

to arrange all conforming revisions in section order by codes,
taking the conforming revisions from five bills containing
codified sections and consolidating them. We do not plan to
reprint the text of repealed sections, but we do plan to print
the official Comments to repealed sections. We will have to

set out amended sections as amended, without showing the na=-

ture of the amendment, since the publication will be & paste

up Jjob from the enrolled bills which do not show these changes.

Ye may decide to omit some purely technical conforming revisions.)

(9) Appendix I. Disposition of Existing General Condemnation Statute

{we plan to print the text of the repealed sections so the
text will be available for convenient comparison with the
new Statute, together with the official Comments.)

(10) Appendix II and ITI. We plan to reprint our recommendations to

the 1976 Legislature on condemnation for byroads and utility
easements and relocation assistince by private condemnors be-
cause we belleve these will be of interest to persons who will
use the proposed publication. We will alsc print these recom-
mendations in our Anmual Report so they will be available
generelly without the need to tear up copies of the proposed
publication to obtain copies.)

{11} Table showing Session law Chapter Source for Conforming Revisions

(This is needed because the Conforming Revisions come From
five different session law chapters. It would be too expen-
sive to indicate the source of the section under each section.)

We bave not promised CEB that we will provide an index for the publication.

Since the publication will be included in ocur bound volume, we Qill have to
index it at some time, eilther now or when the bound volume is prepared. If we
put an index in the proposed publication, we would include a cross~-reference
to the sepsrate index in the bound volume index and not reindex it. There
would be no additional staff work to prepare the index now or when the volume
is prepared for printing. The only problem is that the staff has a great deal

of work right now in preparing a substantial volume of material for the printer
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for the 1376 session. We will prepare an index for the proposed publication if at
all possible. The cost of printing the index was not included in the estimates,
but there probably is enough money included in the $7,000 CEB has agreed to pay
to cover the cost.

We also plan to charge the cost of composition of the two eminent domain
recommendations to the 1976 session to the $7,000 provided by CEB. Should the
costs exceed $7,000, we will have to pay the excess so thils is not unfair to CER
since the recommendations will be useful in the CEB progzram.

Do the staff plans meet with Commission approval? Does the Commission have

any suggestions concerning the publication?

Respectfully submitted,

John H. DeMoully
Executive Secretary



PREFACE

This pamphlet contains the Eminent Domein Iaw and related revisions of
codified sections. The officlal Law Revision Commission or Legislative Come
mittee Comment is set out fellowlng esch statute section. The Eminent Domain
law vas enacted by Chapter 1275 of the Statutes of 1975. The amendments, re-
reals, and additiens of cedified statutes were made by a serles of bills. The
source of the session law chapter that amended, repealed, or sdded a particular
codlfied section is indicated in the Table which beglns on page —

The 1975 eminent domain legislation was the result of recemmendatieans of

the Californis law Revisien Commission. Recemrendatlon Proggsing the Eminent

Domain law, 12 Cal. L, Revision Comm'n Reports 1601 (1974); Tentative Recomw

mendation Relating_EElCondemnation Iav and Procedure: Conforming Chapges in

Special District Statutes, 12 Cal, L. Revision Comm'n Reports 1101 {1974). Feor

earllier tentative recommendatiens, see Tentative Recommendation Relatiag o

Condemnation law and Procedure: The Eminent Domain law, 12 Cal. L. Revisiean

Comm'n Reports 1 (1974}, Condemnayion Authority of State Agencies, 1@ Cal. L.
Revision Comm’'n Reperts 1051 (1974).

£leven bills were introduced at the 1975 Regular Session te effectuate the
Commission's eminent demain recemmendations. All were epacted. Cal., Statas,
1975, Chs. 1275 {(The Eminent Domain Iaw}, 1239 (ceaforming changesesstate agency
condemnation), 1240 {conforming changese~codified sections), and 581, 582, 58b,
585, 586, 587, 1176, and 1276 (conforming changes-=speclal distrlict statutes).
See also Cal. Stats. 1976, Ch, __ (operstive datewwurgency measure).

The officiel Comment that fellews each sectien 1s taken frem the pertinent
Law Revision Commissien Recommendation unless a new or revised Comment for the

perticular section is found in the speclal reports adopted by the Assembly
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Coﬁmittee on Judiciary or the Senate Committee on Judiciary. See Report of

Assembly Committee on Judiciary, Assembly J. 5183-5212 {May 19, 1975); Report

of Senate Committee on Judiclary, Semate J. 6537-6563 {Aug. 14, 1975).

The California Continuing Education of the Bar (CEB) peid the cost of
publishing this Commission peamphlet. The Commission is pleased to assist CEB
in its effert to inform lawyers, appralsers, Jjudges, and.others concerning
the nev eminent domein law. The pamphlet also will aid the Commission in its
contiming study of eminent dommin law.

Any defect in the legislation contained in this pamphlet should be brought
to the attention of the law Revision Commission so that the Commiseion can
study the matter and present any necessary corrections for legislative considera-
tion. The Commission also solicits sugeestions for revision of other statutes
relating te eminent demain, such as the Evidence Code provisions relating te
evlidence in eminent domain and inverse condemmation actions, The address is:
California Law Revision Commission, Stanford law School, Stanford, California,

94305,

-



RECOMMENDATION OF THE CALIFORNIA IAW REVISICON COMMISSION
proposing
THE EMINENT DOMATHN TAW

{REVISED TO REFLECT CHANGES MADE BY LEGISIATURE)

Editorial Note. The material that follows 1s taken from the 1aw Revision

Commission's Recommendation Proposing the Eminent Domain law, 12 Cal. L. Revi-

sion Comm'n Reports 1625-1671 (1974). The material has been revised to reflect
the changes made by the Legislature after the Commission recommended legisla-
tion was introduced. Although these revisions were made by the Commissioen's
legal staff, the revised materlal does not necessarily represent the views of the
Commission. For authoritative sources of legislative intent, see the discussion

in the Prefacs to the pamphlet.



- .- - O - PR

Delegation of hrmncnt Domam Power .. 1629
Basic Stalutory Scheme... 1629
Persdus ‘sutharued to Ltcr{ ise r’c:wer 1630

State Agencies ... 1630

Special districts o e 1632

Cities and COUNBES ..o e 1634

Schocl districts... 1634

Pulalic utititics .- . 1634

Quasi-public E:nhhes and pr:\ate persons RSO SRONOO [:< .

Resolution consenting to eminent domain
proceeding by quasi-public entity...........l636

]omt Exercise of POWET i nssrsesssstiesieee s s 1635
Property Subject to C(mdeumatlon 1635
Property Interesl That May Re Acqmred 1636
Property Already Appropristed to Public Usc 1637
Extraterritorial Condemnalion ... 1638
Public Use and Necessity .. . 1639
Constitutional ﬂeqmremf,nl Df l’ubhc Use . 1639
Acquisition for Future Use... . 1634
Acguisition: of Physical and t'm mmal Rcmnants. 1634
Acquisition for Exchange Purposes 16440

Statutory Requirement of Public I\ecess;t} - 1641
Resolution of Necessity ... e 1642
Basic Compemdhon Schemne.. 1643

Accruzl] of Right to Compensalion,,
Drate of Valuation ... .
Pepasit to Fstahlish Date.
BDate in Case of New Trial e
Date Base:d on Commencernenl of Proceeding
Enhancement and Blight .......
Divided Interesls ...
Leaseholds ...
Liens ........
Options ...

Future Imerests i648
[mprovements ... 149
Classification cf lmprovements 1649
Remaval of Improvements.... 1650
Subsequent Improvements ... 1650
Harvesting and Masketing of Lrnps 1651
Compensation for Injury to ﬂemaznder 1651
Rule of People v. Symons.. 1652
Computation of Future D"mage< and Beneﬁts 1652
Compensation for Lass of Goodwill... 1632
Work to Reduce Compensation ....... 1653
Relocation Assistance... 1653
Prohibition Against Doub]e Recm ery 1634
CONDEMNATION PROCEDURE . S OOV OSSOSO - .
Pleadings.... e 1634
Contents of Pieadmgs ettt e eer e s et s ter vt eba s st et s ant s s semnss | LR
Verification... 1655
Amendment, 1636
Summons.... e 1636
Possession Prior to Judgment b bbbt s st st g st re s et st sarnrss | LOOT
{1625 )
19 9 33

GRS

Fage



1626 EMINENT DOMAIN LAW—RECOMMENDATION
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INTRODUCTION

Pursuant to a 1965 legislative directive,! the California Law
Revision Commission presents in this report its recommendation
f{xr a comprehensive Eminent Domain Law,? along with

weessary conforming changes.® The proposed comprehensive
q*atute is the culmination of the Comnmission’s exhaustive study
of condemnation law and procedure that has previously resulted

*the Comumission was directed by Resalution Chapler 130 of the Statutes of 1965 to study
condemnation law and proccdure with a view to recommending a comprehensive
statute that will safeguard the rights of all partics to such proceedings, This was an
expansion of an earlier direction to make such a study with a view to recommending
revisions “to sufeguard the property rights of private citizens.” See Cal. Stats. 15586,
Hes. Ch. 42, at 263

* The Foineat Dromain Law is intended o supply rudes for pminent domain proceedings.
The lrw ol inverse condemnation is left for determination by judiciat de\e]opment
Although the Commission has been autharized to study the subject of inverse
condempation, it has not yet completed its study, nor has it formulated
reconmendations with respect to the subject. For a progress report, see the
Commission’s Annual Report (December 1974), 12 Car. L. Revision CoMM'N
ReEPORTS 301 (1974).

? This report proposes conforming changes in general statutes relating 1o eminent domain
and in the statutes relating to condemnation for state purposes. For couforming
changes in statutes relating to exercise of eminent domain by special districts, see

Temtative Recommendation Relating to Condemnation Law and Procedure:

Conforming Changes Iy Special Disirict Statutes, 12 Cat, Lo BEvision CoMuN
ReroRTS 11[)! (1974). angcuccuu.&kn :
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EMINENT 'DDMMM LAW—RECOMMENDATION ' 1627

in the enactment of legislation on several major aspects of
eminent domain law.4 _

Although Title 7 {commencing with Section 1237) of Part 3 of
the Code of Civil Procedure purports to be a comprchensive and
systemnatic stalement of the law of eminent domain, in fact it falls
far short of that. Enacted over 100 years ago, its drafltsmanship
dees not meet the standards of modern California statutes. There
are duplicating and inconsistent provisions. There are long and
complex sentences that are difficult to read and more difficult to
understand. There are sections that are obsolete and inoperative.
There is a total lack of statutory guidance in certain critically
important areas of the law, and there are other areas that are
treated in the most cursory fashion. Nor is Title 7 the exclusive
statutory source of erninent domain law. There are hundreds of
provisions in other statutes, both codified and uncodified, that
duplicate provisions of the general eminent domain statute or
that are unnecessarily or vudesirably inconsistent with it

These deficiencies call for a thorough revision and
recodification of the California law of eminent domain. In
formulating the comprehensive Eminent Domain Law, the
Commission has looked to rcform efforts in a number of other
jurisdictions ® and has reviewed the eminent domain law of every
jurisdietion in the United States.® The Commission has exarnined
the draft of the Model Eminent Domain Code 7 and the Uniform
Eminent Domain Code.® The Commission has drawn upon all
these sources in producing a modern Eminent Dornain Law

1 See CONDEMNATION PRACTICE 1v Cariroenta xil /Co! Cont. Fd. Bar 1673):

In dealing with trends and developments in emisent domain law, the major role
played by the California Law Revision Cornmission for more than a decade should
be considered. Commission studies and reconumendations have led to many
stututory changes, eg, exchange of valuation data, evidence in condemnabion
cases, immedicie possession, passession pending appeal. abandonment, veluntary
atbitralion, and governmentsal Lizhility.

IFor a complete Hsting of Commission recommendations iy, this field and the

/& fegislative _action  un the recommendations, see ([l etiared, 1 inearThEl
Erlative achon o

.

Cipmopengng s Tepot )y
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“12 cal. L. Revision Comm'n Reports at S17 n.3 (1974).

# Recent reports received by the Commission include NEW YORX STATE COMMISSION ON
Exsinent Donamy, BEPORT (1971, 1972); VIRGINIA ADVISORY LEGISLATIVE
COUNCIL, LAWS RELATING TO EMINENT DOMAIN (1972); Jowa EMINENT DOMAIN
STUDY CoMMITTRE, FINAL REPORT {1971); Law REroRM COMMISSION OF BRITISH
CoruMBia, REPORT ON EXPROPRIATION (15718,

% Among the many contemporary revisicns of the law of eminent domain, the 1964
Pennsylvania Eminent Domain Code is particularly noteworthy. See PENNSYLVAKIA
Joiwt STATE GOVERNMENT COMMISSION, EMINENT DOMAIN CODE, AS AMENDED
WITH COMMENTS AKT} NOTES (1972,

7 See Draft of Model Fminent Domain Code, 2 REAL PROVERTY, PRODATE & TRUST J.
365 (19673,

® The Reporter-Draftsman for the Uniform Eminent Domain Code is Professor Arva Van
Alstyne, University of Utah College of Law. The Commissian has provided Professor

Van Alstyne with preliminary drafts of this recommendation and has reviewed the -

Uniform Eminent Domain Code with the assistance of Professor Van Alstyne as a
consultant,

9 9 4i0
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: "Affected," 12 Cal. L. Revision Comm'n Reports at 2113 (1974).
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1625 EMINENT DOMAIN LAW—RECOMMIENDATION

within the existing California statutory framework.

The comprehensive Eminent Domain I.aw proposed in this
report will replace the existing general eminent domain title of
the Code of Civil Procedure.® Its major purpose is to cover, in a
comprehensive manner, all aspects of condemnation law and
procecure.!® It will constitute a complete and well organized
compilation of the law and will provide one uniform statute
applicable to all condemnors and all condemnation
proceedings.!' Its enactment will permit the repeal of
approximately 125 sections and the amendment of
approximately 150 sections to delete more than 28,000 words of
unnecessary language.'?

While the Eminent Domain Law requires that all condemnors
follow its provisions, it imposes no new mandatory costs on local
public agencies. A public agency is not required to exercise the
power of eminent domain in pursuance of its property
acquisition program; the statute provides that any agency
authorized lo exercise the power of eminent domain to acquire
property for a particular purpose may also acquire the property
by grant, purchase, lease, gift, devise, contract, or other means.
Whether property necessary for public use is to be acquired by
purchase or other means or by eminent domain is left to the
discretion of the agency authorized to acquire the property.

While the Eminent Domain Law will make a number of
important changes in existing law, to a large extent it restates
that law, corrects technical defeets, eliminates obsolete and
inconsistent provisions, and fills gaps in the law. The more
important changes made by the Eminent Domain Law are

® The Commission considered varions locations for the Eminent Domain Law, including
enactment of a separate code. However, due to the relatively narrow scope of the
subject when considered with reference to the California codes and to the adoption
of the general principle that emineot demain preceedings should be governed by the
samie rules as civil actions generally (see discussion under “Condemnation
Procedure™ fnfra), the Commission recommends that the Eminent Domain Law
should simpty be substituted for the present Title 7 (commencing with Section 1237)
of Part 3 of the Code of Civil Procedure.

1 Tliere are same areas of the law purposely left to judicial development. Moreover, the
Emirent Domain Law cannot limit any provisions of the California or United States
Conslitutions.

It should also ke noted that there are some statutes applicable to property
acquisition «enerally and not limited to eminent demain proceedings. Sce, g,
Covr, CODE §§ 7260-7274 {relacation assistance and {air acquisition policiest. Such
statutes are not affected by the Eminent Domain Law and continue to remain
appticable when propertv is acquired by eminent domain. See further discussion
under “Helocation Assistance,” infia.

"1 The special provisions relating to valuation of public wtility property by the Public
Ctilities Commission pursuant to California Constitution, Article X11, Section 23a and
Public Utilities Code Seotions 1401-1421 will not be affected.

12 See "'Table of Sections :’M‘Jmed;'.:im.?
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EMINENT DOMAIN LAW—RECOMMENDATION 16249

discussed below. Other changes of less importance are noted in
the Comments that follow the text of the proposed legislation,

The operative date of the Eminent Domain Law is deferred
until July 1, 197f, to allow interested persons sufficient time to

howaver, the law iz made applicable to any pending proceeding that was

become familiar with its contents. On the operative_date,
Qe S e e S P e B e O e e O e (UL

commenced on or after January 1, 1976, to\

: o
“Cthe fullest extent practicable so that the transition will be swift

and the benefits of the law will be immediately available to all
persons.

THE RIGHT TO TAKE

Delegation of Eminent Domain Power

Basic Statutory Scheme

The power of eminent dorain may only be exercised in aid of
a recognized public use by a person authorized by statute o
exercise such power.'® In California, the statutory delegation of
the power of eminent domain appears to be exceedingly broad.
Section 1001 of the Civil Code states in part: “Any person may,
without further legislative action, acquire private property for
any use specified in Section 1238 of the Code of Civil Procedure”
by exercise of the power of eminent domain.

When enacted in 1872, Code of Civil Procedure Section 1238
listed a great number of uses as “public uses,” and it has been
amended many times since then to list additional uses. Despite
the amendments, many recognized public uses are not listed in
the section, and the inclusion of a use in the listing is no
guarantee that the vse is in fact a public use.!* Moreover, Civil
Code Section 1001, although unchanged since its enactment in
1872 and purporting to authorize the exercise of eminent domain
power by “any person,” has been narrowly construed by the
courts when a person other than a public entity or privately
owned public utility has sought to condemn property, !5

To a considerable extent, the listing of uses in Code of Civil
Procedure Section 1238 is surplusage since the Legislature has
generally ignored the statutory scheme established by Civil Code
Section 1001 and Code of Civil Procedure Section 1238 in
delegating the power of eminent domain. The Legislature has
instead enacted numerous other codified and uncodifed sections
that authorize condemnation for particular publie uses. In fact,
there are hundreds of statutes that grant the power of eminent

'* Peaple v. Superior Court, 10 Cab.2d 288, 295-296, 73 P.2d 1221, 1225 (1937).

4 The question whether a particular use is a public use is always subject te judicial review..
See discussion infra under “Pubtic Use.”

1% See discussion ffka under “Quasi-public entities and private persons.”

19 9 445 -
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1630 EMINENT DOMAIN LAW—RECOMMENDATION

domain to particular persons for particular purposes.

The Commission recommends that clear statements of the
extent of cminent domain authority of public entities, public
utilities, and others be substituted for the statutory scheme
established by Civil Code Section 1001 and Code of Civil
Procedure Section 1238. In addition, where a statute grants the
power of eminent domain to a particular entity for a particular
use, this grant should be treated as a legislative declaration that
a taking by that entity for that use is & laking for a public use; it
should not be necessary to add to the statute the superfluous
statement that the taking is for a public use.

The adoption of this approach will eliminate the need for a
separate listing of public uses in the general eminent domain law.
It will eliminate the need for frequent amendments to list public
uses that merely duplicate grants of eminent domain authority
made by other statutes. It wiil eliminate the existing uncertainty
concerning the extent to which private persons may exercise the
power of eminent domain and will insure that the power of
eminent dornain will be construed to extend only to those private
persons intended to have such power.

The effect of this approach is to recognize the long-standing
Jegislative practice of delepating the power of eminent domain
by specific statute despite the listing of public uses in Section
1238. Nonetheless, to assure that no public entity wiil be deprived
of any right it now has 1o exercise the power of eminent dorain,
clear statements of condemnation authority should be enacted to
cover those few cases where such authority is now based on
Sections 1001 and 1238 and is not otherwise specifically provided.
Likewise, clear statements of the eondemnation authority of
privately owned public utilities should be added to the Public
Utilities Code. The extent to which other private individuals and
corporations should be authorized to exercise the right of
eminent domain is discussed later in this recommendation.'®

Persons Authorized to Exercise Power
State agencies. Eleven state agencies are authorized by
statute to exercise the power of eminent domain.'” Nevertheless,

o sl

18 fd.

17 The agencies authorized to conderon are the Adjutmral (ML, & VeT. ConE
§ 437}, Trustces of the California State University and Colleges (Epvc. Cope
§ 24503, Department of Fish and Game (Frsu & GAME Cobe §§ 1345-13453,
Department of General Services (Govr, Cone §§ 14661-14652y, State Lands
Commission (Fus. REs. ConE § 6508}, Department of Parks and Recreation {GovT.
Cope §34093; Pue. HES. CoDg §3 5006, 5006.2; Srs. & Hwys. Conr §557.2),
Department of Transportation (Pug. UriL. Cobe §§ 21613-21635; Sts. & Hwys.
Cope §§ 102, 1035, L04-104.4, 104.6, 30400-30413; WATER CoObE § 8304), Public Warks
Board (Govr. Copk §15%34), Reclamation Board (WATER CoDe §§ 8590,
8393-8595), Regents of the University of California (Epuc. Copg § 231513, and
Department of Water Resources (WATER Conk §§ 250-256, 258-256, 345-246,
11575-11592}.

19 9 470
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EMINENT DOMAIN LAW—RECOMMENDATION 1631

the acquisition of necessary property for many of these agencies
is in fact accomplished by the Public Works Board through the
Property Acquisition Law.!8
During recent years, there has been extensive study of the
state property acquisition program and, specifically, of the extent
o which property acquisition should be accomplished
exclusively through the Property Acquisition Law rather than by
individual state agencies.!® The question whether an individual
state agency should itself acquire the property it needs for its
activities or should acquire such property only through the
Property Acquisition Law is one that the Commission has not
undertaken to resolve. The Commission has, however, in the
course of its study of eminent domain law reviewed all the
statutes relating to condemnation of property for state purposes.

The Commission has determined that the statutes granting
condemnation authority to state agencies should be revised to
eliminate the grants of condemnation authority to state agencies
that do not now exercise such authority. This will restrict such
grants to those agencies now actually engaged in the property
acquisition function and will leave the policy decision as to which
agencies should continue to engage in this function for later
legislative decision. Specifically, the Commission makes the
following recommendations:

(1) The Department of Transportation, Department of Water
Resources, Regents of the University of California, and
Reclamation Board {on behalf of the Sacramento and San
| Joaquin Drainage District) should continue to be authorized by

statute to condemn for their purposes. The Department of I¥ish
and (;cl“ﬂl? ﬁh(‘u]d continue to hf’ fmt}’ Grl?ed 10 r{mdcrnn for the

g4 Jm, u}ns ~atios lﬂ{\i{ "Q:-;:" O ey *%tT“‘T___LD
011

ondcinnsg m‘l is_presently

<§;ldlife Conservation Boar@,and the State2 Lands Commission sheould continue
to be authorizad to cond=mn in those situwations in which condemnation is
vresently authorized. The Legislature added Hastines College of the Law

as an agency authorized to condemn for its own purposes.

{2) Condemnation of property for all other state purposes
should be a responsibility of the Public Works Board under the
Property Acquisition Law. This recommendation will eliminate
the delegation of eminent domain authority to those agencies
that do not now exercise such authority: the Adjutant General,
Trustees of the California State_University _and Colleges,
Department of General Services, $tareLands-4 onomssiony and Q.
Department of Parks and Recreation. ™
(3) The statutes relating to the exercise of the power of
eminent domain by state ageneies should be revised to conform
to the proposed general legislation relating to eminent domain.

's Covr. CobE §§ 153850-15866.
18 £, CALIFORNIA LEGISLATIVE ANALYST, A SURVEY OF LAND ACQUISITION AKD
DISPOSAL BY STATE AGEXCIES (1969)

_lg g 4&} D ] f - - . B BEE . CEENE. .- .- EEPTI - . - - - ]
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1632 EMINENT DOMAIN LAW—RECOMMENDATION

The general eminent domain provisions have been carefully

drafted to cover in a comprehensive manner all aspects of

condemnation law and procedure, The obiect of providing one
comprehensive eminent domain law will be defeated, however,
unless inconsistent and duplicating provisions are deleted from
the statutes governing condemnation of property for state
purposes.?® If these conforming revisions are not made, there will
be continuing confusion over the extent to which the
inconsistent provisions remain in effect or are impliedly
repealed.

Special districts, The great majority of special districts
have, by virtue of their enabling statutes, general authority to
condemn any property necessary to carry out any of their obiects
or purposes. Thus, approximately 160 different types of special
districts, totaling more than 2000 individual distriets, have
general condemnation authority.?’ With respect to these
districts, there is no need to rely on Section 1001 of the Civil Code
and Section 1238 of the Code of Civil Procedure as the source of
condemnation authority, and the repeal of those scetions will
have no effect on the condemnation authority of these districts.

Approximately 30 different types of districts either are pot
authorized by their enabling statutes to exercise the power of
eminent domain, or the grant of eminent doemain power in their
enabling  statutes is not sufficiently broad to permit
condemnation of property for some of the district’s cuthorized
functions, The Commission has reviewad those enabling statutes
and has concluded, wilth two exceptions noted below, that no
revision of these statutes is necded. Some of these districts have
no power to acquire or hold property. Gthers have no corporate
power. In some cases, the acquisition of necessary preperty for
the district by eminent domain is accomplished by the county or
a city. The omission of a grant in other statutes appears to be a
conscious  legislative  decision.  Accordingly, absent any
experience that demonstrates o need to grant the power of
eminent domain to any of these special districts, the Commission
praposes no change in their enabling statutes.

Public cemetery districts and resort improvement districts *2
derive their power of eminen! domain from Civil Code Section
1091 and Code of Civil Procedure Section 1238. In order that the

2¢ The provisions of the general legislation that supersede repealed sections or deleted
portions of sections are indicated in the Comments that follow the sections of the

‘gfé"%“ (E:k.'ETi]qug_[jf;l’imﬂap'ﬁ-—-\t_:izf?:if%‘??% ) o ek

Lle.c:i slation as enacted.

" 31 For g listing, see CONDEMNATION PRACTICE IN CALIFORNIA, Appendix A: Tables ID

and IE (Cal. Cont. Ed. Bar 1973).
22 Although no new resort improvement districts can be formned after May 19, 1965 (see
PuB. REs. CoDE § 13003), the authority of existing districts should be preserved.
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repeal of these sections will not adversely alfeet these types of
districts, the statutes governing these districts should be revised
to preserve their condemmation authority.

There are a large number of codified and uncodified statutes
relating to special districts thal contain provisions that are
inconsistent with or duplicate the general provisions of the
Eminent Domain Law. The gencral eminent domain provisions
have been carefully draited to cover in a comprehensive manner
all aspects of condemnation law and procedure. The objective of
providing one comprehensive eminent domain law will be
defeated, however, unless inconsistent and duplicating
provisions are deleted from the stalutes governing special
districts.?® If these conforming adjusiments are not made, there
will be continuing confusion over the extent to which the
inconsistent provisions remain in effect or are impliedly
repealed. Therefore, the Commission recommends that the
special district statutes be adjusted to conform to the proposed
general legislation relaling to eminent domain.®*

23 Fxampics of the types of canforming revisions recomnended include the following:
(1} Language thal the right of cininent domain is Lo be exercised by the district in the
manner provided by law for the condemnation of private property for public use,
with the same rights, powers, and privileges as 2 city, county, or muonicipal
corporation, may be deleted wilh the ensciment of the comprehensive eminent
domain legislation providing penerally ihat the power of eminent domain may ba
excrcised only in aceordunce with its pravisions.

(2) Statements thal a perticular use by a disivict is a public vse may be repealed
with lbe cnaciment of the comprehensive eminent domain legislition providing that
statutery suthorization to condemn for a particular purpese constitules a jegislative
declaration that that purpo.v.z is & public wse.

(3 M ~i!1‘d fistings of puarticndar types of poeperty that sy be acquired by a
district {or pasblic vse mav be eliminated with lh( enarlmend of the comprehensive
eminent domsin |£‘(’J‘.Lthlx rraviding that a person aulhorized to condemn Jor a
particular use may exercise e power of eminen! domuin fo condemn properly of
any charscter necossary for that use.

8 The requirement that the districl proceed in the name of the district may be
vepealed with the enagtment of the comprehensive eminenl domain legislution
providing {or prosecution of the proceeding by the person seeking to zequire the
Lroperty

{5) The comprehensive aninent domain legislation provides for all of the
Followii: matlers, therehy enabling repeal of provisions covering the same matters
lor eacl district:

{2} Nequirement of adoption of a resolution ol necessity and specification of the
efleel te be given the resolulicn.

i Acouistion of property for the purposes of remnant elimination (excess
condannation),

(e} Auquisition of property already devated 1o public use for more necessary and
eompalible public uses.

() Acquisdion of property for exchange purposcs.

e} Enlry upon property to locate public improvements.

24 For the amendments, additions, and repenls needed to conform the special distriet
statutes to the Eminent Donain Law, see Fentative Recommendation Relating to
Condemnation Law and Procedure: Conforming Changes in Special District Statotes
January 1974), to be reprinted in 12 Cal. L. REvision Cous's Repoprs 1100

(1974}, Far changes from the tentative recomnendatien in the Commuission’s Final
recommendation with respeet to the special district statutes, seem-—'g‘-

12 Cal. L. Ravision Comm'n Revports at 2004 (137h).

257163
19 9 520
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Citics and counties. A great number of statutes authorize

cities and counties to condemn property {or essentially all of their
activities.2® This broad condemnation authority is justified.
- Accordingly, for purposes of clarification, cities and counties
should be specifically authorized to condemn property to carry
out any of their powers or functions just as special districts are
now authorized to condermn for all their functions. Specific
restrictions on the power of cities and counties to condemn
property for particular purposes ¢ would not be affected by such
authorization.

School districts.  Section 1001 of the Civil Code and Section
1238 of the Code of Civil Procedure are the primary bases for the
condemnation authority of school distriets. Since these sections
will not be continued, 2 provision should be added to the
Education Code to preserve the authority of school districts to
exercise the power of eminent domain to acquire property
necessary for school purposes.

Public utilities, Section 1001 of the Civil Code and various
subdivisions of Section 1238 of the Code of Civil Procedure are
also the primmary source of the condemnation authority of
privately owned public utilities. In order that the repeal of these
sections will not adversely affect the condemnation authority of
public utilities, provisions should be added to the Public Utilities
Code to preserve and clarify the authority of public utilities to
exercise the power of eminent domain fo acquire property
necessary to carry out their regulated activities.

Quasi-public entities and private persons. The right to
exercise the power of eminent domain in California js not limited
te governmental entities and public utilitics. Section 1001 of the
(ivil Code literally authorizes a private person to condemn
property for any of the uses listed in Section 1238 of the Code of
Civil Procedure. Other statutes have expressly granted the
power of erninent domain to certain private entities which are

%5 Vor # listing, see CONDOMMATION PRACTICE IN CALITORNTA, Appendix A: Table IC
{(Cal. Conl. Ed. Bar 1473). The ene possible exception 1o this generalization is
aequisition of praperty for open space purpuies. See Govr. CoDi §§ 5950-6954.
Crnnare Note, Property Taxation of Agricvitural and Open Space Land, 8 Harv.
Lrcis, 168 & nul (1970) (implving condenmmation authorized) with California
Legislative Counsel, Opinion ho. 17883 LEmineat Domain) {Oct. 24, 1969}
tcancluding condemnation not authorized). The Commission recornmends that Lhe
authority of cities and counties fo condemn praperty for open space purposes be
made clear with appropriate limitations to prevent any abuse of the power.y

(The l2zislation as enacted doszs not contaiﬁ “he Commission
recommended provisions releting to condemnation for open

space DpUrposes.

28 F e Govrt. CODE §§ 37353 (c) {existing golf course may not be condemned by city for
golf course purpases), 50701 {local agency may not condemn for golf course, marina,
or small craft harbor under revenue bond act), 54341 {local agency may not condemn
publicly owned property under Revenue Bond Law of 1941 without consent of
OWDET).

09 9 540
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engaged in guasi-public activities.

In Linggi v. Gurovotti? the California Supreme Court held
that the owner of an apartment building could condemnn a
necessary easement for a sewer across his neighbor’s property to
connect the apartinent building to the mains of an established
sewer system. The extent to which private porsons can condenin
for othes uses listed in Section 1238 is uncloar. The Lingsr case
is an cxeeptional one; the courts generally have not permitted a
private person tu condemn preperty unless he is engaged in a
quasi-public activity 28

Having considered the various uses listed in Section 1238 and
the judicial decisions involving attemplis by private persons to
exercise the power of eminen! domain, the Commission
recommends  that  condemnation by  private persons be
abolished 29 except in the following cases:

{I) The condemnation authority of nonprofit educational
instituticns of collegiate grade should be continued without
change 3

(2 The existing condemnation authority of nonprofit
hospitals ' should be liberalized to permit condemnation not
ouly to expand existing hospitals but also to establish a newly
organized and licensed hospital and to permit the acquisition of
property whelher or not “inunediately adjacent” to existing
holdings.  ps anarted, the legislation requires thal the properliy to be

acquired bz "adjacznt" to other property used or to be used for hospital

CUrposes.

{3) The condemnation authority of certain nonprofit housing
corporations which provide housing for low income families
enould be continued and clarified 2
TN RO, 256 Pad 15 (1955).

Floreny v Jacob, 63 Cal. 73 (1883) (supplving mines with waler); Lindsay I, Co. v
Mebrizns, 97 (al. 676, 32 T 802 (18%3) (suppiving farming neighborhoods with
walery; People v Flk River Mill & Lumber Ca., 17 Cal. 221, 40 8. 531 (1893) (foating

on noanaviable streams) ; General Petroleum Corp. v, Haobson, 23 F.2d 349 (5.1,

1927) {byroad to prospect for oil).

1o the repeal of Seclion 0L of Lhe Civil Code and Scetion 1238 of the Code

Ul Frocedure, the Commission recommends the repeat of Sireets and Highways

v heciions JUB0-1034 (special private byroad statute) and Water Code Sections

026 [private ways [or canals) and the amendment of Hurbors and Navigation
Caode Scction 4009 iprivate wharves, chutes, and picesi. The Commission
reeonuneinds no change in Health and Safety Code Section 8713 (alteration, vacation,
or replatting of public and private cemetery drives and parks an exercise of eminent
damain).

# The condvmnation awthority of these institulions, now found in subdivision 2 of Section
1835 af the Code of Civil Procedure, shauld be continued by a provision added to the
Education Cade.

M Cope Crv. PrROC. § 12383, Section 1238.3 shauld be repealed and provision made for
eondemnation by nonprofil hospitals in the Health and Safety Cede.

** See HeaLlvi & Sar. Copr §§ 34874-34879 {limited dividend liousing corporationsi.
Provisions comparable to the sections relating Lo the exercise of condemnation
authority by limited dividend hausing corperations should be added to the statute
retating to land chest corporations in the Fealth and Safety Code. Land chest
corporations, if they now have condemnation authority, mast base such suthority on
Section 1001 of the Civil Code and subdivision 21 of Section 1238 of the Code of Civil
Pracedure.

19 9 380
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1636 FMINENT DOMAIN LAW_RECOMMENDATION

(4) The condemnation authority of mutual water companies
should be continued without change.?®

‘(5) The Legislature added provisions to the recommended legislation
to make clear that any cemetery authority which is described in Section
23701lc of the Revenue and Taxation Code or is m corporation sole may
condemn properiy necessary to enlarge its existing cemetery.

Resolution consenting to eminent domain proceeding by gquasi~-public

entity. The Legislature added a new requirement that must be satisfied
before an eminent domain proceeding may be commenced by a guasi-public
entity (a nonprofit educational institution of collegiate grade, nonprofit
hospital, cemetery authority, nonprofit housing corporation, or mutusl
water company}. Such a quasi-public entity may not commence an eminent
domain proceeding until & resolution consenting to the acquisition has
been adopted by the legislative body of (1) each city within which any of the
property to be tesken is located and (2) the county if any of the property
is not located within eity boundaries. The city or county may refuse to
consent to the acquisition with or without 2 hearing, but it may adopt the
resolution only after a hearing at which persons whose property is to be
gcouired by eaminent domain have had & reasonable oppoftunity to appear

and be heard. Notice of the hearing is given by first-class mail to

each person whose property 1s to be taken and whose name and address ap-
pear on thea last equaiized county assessment roll. The resolution must
be adopted by a vote of two-thirds of all the members of the legislative
body. The city or county may require the person seeking the resolution

to pay in advance all costs in conﬁection with the ﬁfoceedings to cbtain
the resolution., The resolution requirement is in addition to any other

requirements imposed by law and does not relisve the quesi-public condemnor
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fram the requirement that public necessity for the taking be established

in the eminent domain proceeding itself,

Joint Exercise of Power

Two or more prblic entitics should be authorized to enter into
an agrecment under the Joint Powers Agreement Act * for the
joint exercise of their respeclive powers of eminent domain,
whether or not possessed in comnon, for the acquisition of
property as a single parcel. This authority already oxists where a
school district is a party to the joint powers agreemnent ** and
should be extended 1o permit exercise of such anthority by public
entities whethier or not a school distriet is a party to the joint
powers agreemeant.

" Property Subject to Condemnation

Property Interest That May Be Acquired

The grants of condemmation authority to various public
entities dilfer widely in their description of the types of property
and rights or interests therein that may be acquired by eminent
domain. Some grants are restricted to “veal properly’; *® some
grants broadly allow condemmation of “real or personal
property” %7 or permit condemnation of “property” without
limitation; ¥ othey grants contain an cxtensive listing of the
various types of property and rights and interests in property that
may be taken.®?

A general provision should be enacted that, except lo the
cxtent  otherwise limited by slatute,® ‘will pernit  the

AT lhe substange of subdivision 4 of Section 1238 of the Code of Civil Procedure should
L continued by a provision added to the Public Utilities Cede.

s ovr Cone i 45006581,
=4, Conr § 150075,
3 gate condempation authority under the Properly Acquisition Law is limited, for
pxarnple, to any mterest in real proparty, See GoAT. CODE § 155853 The Commission
does not recarmmend that the Property Acquistion Law be broadened to cover
acquisition of “personal property” since other statules provide for state acquisition
of personal propesty. See also, eg, HEaLTH & Sarp, Cope § 34523 (housing
sutharity).

i PUR. Ris, Conx § 5006 (Deparlment of farks and Reereation), Pun. UTiL. Cone

§ 30303 (Seuthern California Rapid Transit District].

s Fe, Hame, & Nav, Copk §§ 5UKid (harbor tprovement districls), 6076 (harbar
districts), 6355 (port districts}; Pus. UTiL. (ODE $§ 12703 - (municipal utility
districts). 16404 ipublic ulility districts}, 28833 (Sun Francisco Bay Area Rapid
Transit District’. The vast majority of condemnation grants autherize the laking of
any neccssary property.”

3 g g, Alameda County Flood Control und Water Censervation District Act § 5 ("'real
and personal property ol every kind, including lands, structures, huildings,
rights-of-way, essements, and privileges” and “all Linds and water and water rights
and other properly necessary or convenient for |distriet purposes] i .

4t The Commission recommends no change in the statutory provisiens which exempt
certain types of property {rom condemnation. See, e.g, F1sH & Gadie Cone § 1349
{farm lands exempt except by specilic authorization of Legislature}; HEALTH & SaF.

el

19 9 595
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condemnation of any type of property and any right, title, or
interest therein necessary for the public use for which it is
acquired. Further, the existing judiciailv developed rule that a
grant of condemmnation authority includes the authority to
aequire any property necessary to carry out and make offective
the principal purpose invalved should Dbe codified,*! and
duplicating and inconsislent provisions should be repealed. s®
The resolution of necessity should, as it generally is now, be
conclusive on the issue of the necessity for acquiring anv right or
interest in property to be devoted to public use,s?

Property Alveady Appropriated to Public Use

Existing law permits to a limited cxtenl the acquisition by
emment demain of property already appropriated to public
use*? The Coinmission belioves, however, that joint use of
property appropriated to public use should be encouraged in the
intervest of the fullest utilization of public hand and the least
Imposition on private ownership. To this end, it recommends
it any authorized condemnor be permitted to acquire, for use
i common, property alresdy devoted to publie use if the joint
uses are compatible or can be made compatible without
substiuntial alteration of the preexisting public use.

Only where the two uses are not competible and cannot be
made compatible should a condemnor he permitted to take for
its exclusive use property already appropriated to public use, In
such & case, taking of the property should he permitted only for
& more necessary public use than the use to which the property

Lo $y 8L, 8590, 595065 {eemetery land not suhject to condemnalion for rights

of wov): Pup vy, CopE § 506062 iproperty within Aptos Farest nat subject 1o

D eweepl by ponmission of Legisleture): Pun. UL, Cone § 21432

warbinenl ¢f T portalion cunial take existing virport owned by local public

o at of entity). Soz ulso Fmers v, San Franeiseo Cas Co., 25 Cal,

nol subjeet 1o cmment domaing, The sulstance of Cods of Civil

ctivgy 124002y (15th and 36th seetions of certain public demain land not
el o eomdermnalion) should be conlinued.

M Tubeient in Lhe power Lo condemn property for a partivular purpese is the power to

condenmn additivinal property to effveluate that [mrrpose. See, g, City of Santa

cimeenl doara

¥l

Hept v. Clocr, 216 Cal. App 24 127, 40 Cal. Hpir. 743 [1963), and Monterev Iflood
Comtrol & Water Conseevation Dist, v, Hughes, 2001 Cal. App2d 197, 30 Cai. Kplr. 252
WAk

ents statutes provide a vardely of tests to delermine to what eslent acditional
ity Lo owequired. See, el Conk Civ, Proc § 1255018) (rees along
wiys to 300 [eet; STS, & Hwys, Cong § 1043 [pratect and preserve highways
feet)s Warrn Cone § 255 (protect and preserve dams and water (aeililios ta
M frel), The Commission recomnsends that, in plece of this multiplicicy, lhere be
sutstituted a uniform and comprelensive autharizalion ta aequire : property
necessary 1o carry out and make effective the principal purpese invohved.

 See Taylar, The Right to Take—The Right to Take g Fee or.anyv Lesser Interest, | Pac.

LJ. 535 {1870}. 3

cﬁnder some circumstances, the resolution of nacessity is

not conclusive. See discusgion infra vnder "Rezelution

of Necessity."

¥ See CopE Civ. Proc. §§ 124003}, (4), (6), 124143 (acquisition of property devoted to
public use for “consistent™ and more necessary pulilic uses}.

19 & &20
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1635 EMINENT DOMAIN LAW—RECOMMENDATION

is already appropriated.

The resolution of necessity of a public entity should not be
conclusive on the guestion whether a use is compatible with or
more necessary than another public vse.*® 1t should be noted,
however, that there is a statutory hierarchy of more necessary
users—slate,?” local public entities,* privale persons—as well as
qprci[’ir stalulory imore necessary use presumptions such as those
dHn. dod u*r1.zm park ])I‘OI}E’H.\ dnd ploper{ ' L optin its | :mtuml

E‘LLE .

condition, No change in this schemes was recommended by the Commission,

The Commission d4id, however, recommend that the substance of

Sections 12401{3) and 1241(3) of the Code of Civil Procedure
(propesty appropriated to public use by certain local public
entitics may not be taken by another such entity) be repeated
and all public entities be subject to the compatible and more
necessary use scheme described above;}

<As enacted by the lLegislature, the legislétion provides that a use by &
public entity is a more necessary use than any use by 8 person other than
a public entity, use by the state is presumed to be more necessary than
vse by = local public entify, and an existing use by a locsl public entity
is presumsd to be more necessary than use by another local public entity,

Exiraterritorial Condemnation

Case L establishes that a local public entitv—such as a city,
county, or special district——may condemn only property within
its territorial limits except where the power to condemn
properiy oulside its limits is expressly granted by statule or is
necess:rily 1mphed as an incident to one of its other statutory
powers.® This rule should be codified. Uneaffected by this
codification would be statutes that expressly authorize
extralerritorial condemnation ¥! and statutes—such as those
authorizing the furnishing of sewage faeilities or the supplving of
water—under which the power of extraterritorial condemnation
may be implied.®? 5

(A-s enactef:l, the legislation includes an express grant to local public en-
tities of extraterritorial condemnation authority for water, gas, or elec-

tric supply purposes or for airports, drainage, or sewer purposes.

1638 3



_——

4> This scheme should alse apply where two or wore persons seek to condemn thc same
properly and the proceedings have Leen consolidated. 1o this case, condemnation -
sheadel L adlowed [or joint use ameong the condemnars. Where the various uses are
nat ronputible, condemnation should he allowed for the iore necessary pulilie use
and Lthe proceeding disnssed as 1o the olhers.

16 Soe discussion inffa under “Public Necessity.”

LoV Cone § 15458,

*# Cone Crv. PRoc. §§ 1240(3) and 1241 (3).

o Cons Crv, Mo §6 12407 and 10419,

Civy of Moo Sacranento v Citizens Ut Ce, 192 Cal. Anp.2d 482, 13 Cal. Rpir. 558

154513 thnplied authorily): Cily of Hiethorne v, Peebles, 1668 Cul. App 2d 755, 333

242 (1939) (stanatery anthorily): Sacramente Mun. Util. Dist. v. Pacilic Gas &

Co., 72 Cal Appr&d 635, 165 P24 741 (15461 (stalutory authority).

SUE g, Gove, Oape §61610: Hang, & Nav, Conn § 7147; Hearie & Sar. Conr §§ 6314,
1500203 1Mo, RES. CoDE 40, Such ataluies e constitutianal, Ciry of Hawlharne
v Trecliles, 156 Cal, App.2d 735, 333 P.2d 442 (18597 ; Sacramente Man. Util st v,
Pacilic Gas & Flee, Co, 72 Cal. App. 2d 638, 163 P2 741 {1546).

2 Uity of Pusadena v, Stimson, 91 Cal. 238, 27 P 604 (18913 {sowage) (dictnd; City of
Mo, Sweramento v, Citizens Uil Co., 192 Cel. App.2d 482, 13 Cal. Rptr, 334 (1961)
(water). OF Southern Cal Gas Co. v, City of Los Angeles, 50 Cal.2d 713, 718, 329 P.2d
280, 291 (1958). Compare City of Carlstnal v. Wight, 221 Cal. App.20 756, 34 Cal Hjr.
820 {1453).
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Public Use and Necessity

Conslitutional Heguirement of Public Use

Article 1, Section 19, of the California Constitulion prohibits
the exercise of eminent domain except for a “public use.” ®
Whether a particalar purpose is a public use is an issue that is
always justiciable in an  cminent domain  proceeding.®?
Ordinarily, however, a taking by a public cntity or public utility
does not present a public use issue. The property sought to be
taken will be devoted to a purpose that is declared to be a public
use by statute, and history indicates that there is Jittle liketihood
that the court will declare the use not to be a public use. There
are, however, some situations that may present a significant
public use issue. These situations are discnssed below.

Acguisition for Fulure Use

It is well established that statutory grants of general
condermnnation power carry with them the right to condemn
properiy in anticipetion of the condemnor’s future needs,
provided there is a reasonable probability of use of the property
within a reasonubie period of time.5% This standard should be
codified. The question whether there is such a probability should
always be justiciable; however, any use of preperty within seven
years after thc commencement of an eminent domain
proceeding should be deemed “reasonabl?:}

g snacted, the legislation provides that use within 10 years after com-
mencement of the proceeding is deem=d "reasonable” where the property

is taken purszuant to the Federal Aid Highway Act of 1973.

Acguisitien of Physical and Financial Remnants

The acquisition of part of a larger parcel of property for public
use will on oceasion leave the remainder in such size, shape, or
condition as to be of little market value, The elimination of such
remuants may be of substantial benefit to the community at large
4wl s Lo the owners of such property. Generally speaking,
Lalifornia’s condemnors with any substantial need therefor have
heen granted specific statutory authority to condemn the excess
for the purpose of remnant elimination.®® Some of these statutes
arc so broadly drawn that they literally autliorize exercisc of the
power of eminent domain to acquire remnants in circamstances
not constitutionally permitted.”

33 City & County of San Francisco v, Ross, 44 Cal2d 52, 279 F. 529 {1855},

4 People v. Chevalier, 52 Ual.2d 294, 340 P.2d 3898 (1935].

5 See, eg, Central Puc. Ry, v. Feldman, 152 Cal. 303, 92 F. 845 [1567Y; City of Los Angeles
v. Pomeroy, 124 Cab. 357, 57 P. 585 (1589}, San Diego Gas & Elec. Co. v. T.ux Land
Co., 194 Cal. App.2d 472, 14 Cal. Bptr, 899 (19513,

s6 g Cope Crv. Paoc. § 1966 (city and county highway autherities); S1s. & Hwys.
CODE § 104.1 [Department of Transportation); WaTeER CoDE §§ 254 {Department of
Water Resources), 43533 {water distrivts). These statutes, however, vary {Tom
agency to agency, oflen with little or no apparent reason for the difference.

5T Spe People v. Superior Court, 68 Cal2d 206, 436 P.2d 342, 65 Cal. Rptr. 342 [1568).

19 10 50 _ _ , o

/639
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The Comuission has concluded that all public entities should
be pranted the authority to condemn excess property for the
purpose of remnant elimination,™ whether the remnant be
physical or finsneial. Under existing law, a4 public eotity may
acquire a rervnainder if the acquisition would be justified to avoid
“excessive”  severance  or  consequendial  damages to  the
remainder.®™  The Commission recommends that a more
meaningful lest be used 1o determine whether the remainder
may be taken-—that it be left in such size, shape, or condilion as
to be of little market value. Under this test, for example, if the
taking of part of a larger parcel of property would leave a
remainder, regardless of size, in such a condition that §t is
Iandlocked and no physical solution will be practical, the taking
of the remuinder would be authorized 5

Remainders that sre of Bitle market value should be subject to
acquisition by both voluntary means and by condemnation but,
to safeguard against the abuse of such authority, the property
owner should always be able to contest whether the remainder
will he “of little market value.” The property owner should also
be permitted to show that the condcimnor has avaiiable a
reasonable and cconomically feasible means to aveid leaving a
reminant  of  little marker wvalae; if he is sucressful in
demenstrating sach a “physical solution,” condemnation of the
excess should not be allowed.

Acquisition for Exchange Purposes
A number of California condemnors are authorized to acquire

property of a third party for ithe purpose of exchange with the
ovener of property that is needed for public use.® This authority
" Nongovermmentad condemnors have no statutory authority to acquire excess property.

o change in this 1egard i recommended.
" Peeple v, Superior Court, 63 Cal. 2d 206, 436 P23 342, 85 Czl. Bptr. 342 (196%),
YT was the sitnation in People v Superior Court, supre. Other situalioons where the

takinng of the remuadider would be pernsitted include cases where the remainder (1)
will he redused below the mininwr zoring limdts for building purposes and it is not
measomubly viosbable that there will be a zoning change, (2) will be of significant
value Lo andy ane or faw persans (such as adjoining landowners), or (3} will be
Laindlocked and have primarily a speculative value dependent upon aceess being
provided when adjacent fand is developed and the time when the adjacent land will
he developed is a4 matter of speculation.

O Lhe other hand, 3 wsabie and geaerally salable remainder could not be taken
evin though its highest and best use has Leen downgruded by its severanee or a
sTiDUs controversy exists as ta its bost use and value wfter severance. Likewise, the
remnainder could not be taken {1) 10 avoid the cost and inconvenience of litigating

the fssue of datnuges, (2} to preclude the payinent of damages, including damages
substantial in amount in appropriate cases, [3) to coerce the condemanee Lo accept
whatever price the condemnor offors for the property actoally needed for the public
project, or (4] to alford the concemnor an opportunity to “recoup’ damages or
unrecognized benefits by speculaling as to the lutare market for the property not
actually devoted to the public project.
8 See, eg, Govr. Cone § 15538 (state}; Sts. & Hwys, Cope §8 104(b), 1042
(Department of Transportaticn); WATER CobDE § 253(b} (Departiment of Water
Resources) .
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lo acquire “substitute property”™ to be exchanged for the
“necessary property” should be extended to ail pultlic entities;
but, in order to safeguard the rights of the third party, the
authority should be restricled to the following situations.

Where the necessary property is devoted by its owner to a
public use and he could exercise the power of eminent domain
to acquire substitite property for the swme public use from a
thivd party, the public entity should be permitted to acquire
substitute property by eminent domain for the owner of the
necessary property. This authority will aveid the need for two
condenumation proceedings. To protect against possible abuses, a
substitute taking on these grounds shonld be allowed only where
the owner of the necessary praperty has agreed 1o the exchange
and it is elear that the substitule property will be devoted to the
saime public use as the necessary property.

In exceedingly rare cases, justice may require that the
detriment to the owner of the necessary property he avoided in
whole or in part by providing substitute facilities on laud of a
third party. The most frequently encountered situation of this
sort 1s where the acquisition of the neccssury property vould
leave other property in such condition as to be deprived of utility
service or access to a public road. In such a case, substitute
condemnation could provide a quite simple physieal solution to
what otherwise wounld be a case of severely damaged property.
Accordingly, a public entity should be authorized to condernn
such properly as appears reasonably necessary and appropriate
to supply utility service or access aller taking into account anv
hard:hip to the cwner of the substitute property, Incases other

et 4 A A i e e o i G - T o i [4
RIS ey A o T Lt A TSP h...‘..:i"-}l'fTT“"“"h‘.ﬁ_‘-!J)[I“*F'r"-':ll]ﬁ"'\".“.'} zit;"'i;ﬁ'"'z"“

than utility or access cases, the Commission recommended that the public

entity should be authorized\

Cto acquire substitute property for exchange purposes only if {a)
the awner of the necessary property has agreed Lo the exchange,
(b) the substitute property is in the samce general vieinity as the
neeoswary property, and (¢} taking inte aceount the relative

borddhip to hoth owners, the exchange would not be unjust to the
L . . L S T e Pt "
‘ G bt L =T D e

owner of the substitute property; but the Legislature deleted the pro-
vigion desipned to effectuate this recommendation before the legisletion

was enacted.

The propriety of a taking for the purpose of exchange should
always be subject to challenge, and the public entity should have
the burden of proof that its taking of substitute property will
satisfy these criteria,

Statutory Requirement of Public Necessity

The necessity for a taking must be established before property
may be acquired by eminent domain.®2 The Commission believes

52 See, e, Conk Civ, PROC. §§ 124006), 1241(2), and 1242,

e



1642 EMINENT DOMAIN LAW—BECOMMIENDATION

that this statutory requircinent is a sound one and recommends
that ne person be permitted to exercise the power of eminent
domain unless:

{a) The public interest and necessity require the proposed
project;

(LY The proposed project is planned or located in the manner
that will be most compatible with the greatest public good and
the east private injury; and

(¢} The property and interest therein sought to be acquired
are necessary for the proposed project,

Resolutinn of Necessity

Some, but not all, public entities must adopt 2 resolation of
necessity to acquive property by eminent domain before such a
procecding may be commenced " Among those public entities
required to adopt a resolution of necessity, the vole requirement
for most is a simple majority.® The Commission believes that the
requirement of the adoption of the resolution of necessity is a
salutary one: In addilion to informing the property owner of the
aulhority for the proposed acquisition, it helps to insure that the
public entity makes a considered decision of both the need for
the property as well as for the proposed project itself.
Accordingly, the Commission recommends that all public
entities be required to adopl a resoluljion of
O O Y L T AT - TG T (]

Rt

acquisition of any property by eminent domain,

The Leglslature sdded 8 requirement that & resolution ol necessity
mzy be adepied only after the governing body has given each property
ovner vhose property is to be acguired by eminent domasin notice and =
reasghéble opportunity to appear and be heard on the issus of necessity.

The notice is given by first-class mail to those properiy owners whose

nancs and addresses appear on the last equalized county assessment roll.,
Failure to file a written request to sppear and be heard within 15 days
after the notice is mailed results in a waiver of the right to appear and
bz heard. Public egencies are authorized to satisfy the hearing require-
ment through any other procedure that provides the property owner with

equivalent protection.
The Commission recommended that sdoption of the resclution of necessity

should be by a majority vote of all the members of the governing
body of the public entity ®° since a majorily vote is normally

required for the decision to undertake the proposed project
l SR TS e T POTT SHO L F (Bt THE e T D et s 1l - »@-—Q\
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itself. As enacted, the legislation requires that the resoclution be
adopted by & vote of two-thirds of all the members of the governing body.

The resolution should describe the publice use and refer»l

Cto the statutory authority for the taking: it should describe the
property needed for the project; it should declare that the public
entity has found and determined that the public interest and
necessity require the proposed project, that the proposed project
is planned or located in the manner that will he most compatible
with the greatest public good and least private injury, and that
the proporty sought to be taken is necessary for the proposed

& Compare, e.g., CoDE Civ, PROC. § 124002) (resolution inav be adapted: with WATER
Cone § 8334 snd Covt. Cobnr § 135835 {reselutinn ronuired).

8 5en, eg, Gove Copt § 15855 and 515, & Hwys, Cone § 102,

% This ruie should nol apply to the Bepeals of the Universily of California. See Entc,
Cane § 23151 Lwe-thirds vole reguired for tuking by Regents af the University of
Califeriuy. Nor would it apply o the S Franciseo Bay Area Transporlation
Termimul Authiedty, See Govr. Cone § 67342 umanimons vole nf beard required).

&5 Thus, the mujori I

requirersent should not apply to scguisition of property by a county
for stsle higlseay purposes sinee the decision Lo undertake such o projoect requkres
a gresler lhan majority vote, See 3180 & Hwys Conk § 760 (four-fifths vole of
supeevisors required for projeel as well as (ar condemnation).

191 130
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EMINENT DOMAIN LAW U COMMEINDATION 1643

project.

In the great majority of cases, the resolution of necessity of a
public entity establishies a conclusive presumption of pubilic
necessily.® The Comimission has weighed the need [or court
review of necessity questions asainst the econcmic il
procedural burdens such review would entail ardl against the
policy that entrusts to the logislative brinel of government basic
pohhcalanu planning decisions concerning the tieed for and
design and lecation of public pror"tq The Commission fios
concluded that the policy o provide conclhisive effcct to the
resolution of necessity of a public enlity is a sound one sod should
be continued. Where the condemnor is 1 public utility or other
private culity, however, the issue of puHic necessity should
always be subject to court determination.®

There are certain situations where the necessity of the taking
by a public entity should be subject to courl review. The
resolution of necessity should not have a4 eonclusive cffect Tor
acquisitions outside the territorial Hmits of the public eniiy.™ In
addition. it should be mude clear that the resolution ol necessity
hiis ) no clicei ou the justiciability of such puhhc vw)’ S80S iy

Q RS 10;,."111"*{1”9 U0
ntingefor folorduse o T

TGO
taking of remnants and some takings for future use.

The Legislature made two important changes in the legislation before
it was enacted. Provisions were mdded to make the resclulion of nzcessity
nol conclusive to the extent that its adoption or contents were influenced
or affezcled by & gross abuse of discretion by the governing bdody. In addi-
tion, & provision was added making the resclution of necessity ineffective
to authorize the condemnation proceeding where, bot for bribery of a member

of the gaverning body, the respolution would not otharwise have been adopted.
COMPENSATION

Basic Compensation Scheme
cuisting law provides that compensation shall be paid for
property taken by eminent domain and, if the property is part
of a larger parcel, for damage to the remainder caused by ity

© Sep, eg, Govr. CoODE § 15455 [Public Works Board): S8, & Hwys Copr § 102
iDepartment of Transportation’; Water Conk § 251 (Department of Water
Resources]; Cone Civ. Proc, § 1241029 (city, county, school distriet), The resolution
is given conclusive cffect even il its passage is obluined threw hh Ml Bad Taith,
corruption, or gross abuse of discretien. People v, Cheovalier, 32 {lal2d 204, 340 P.2d
365 (193593,

S8 Tar an exceplion to this rule, see PeB. Res. Cobe § 25628 (finding of neeessity by State
Energy Resourees Conservation and Development Cammission conclusive on public
necessily of eondemnation by utility). This exceplion shoukd be continued, and a
similar exceplion shauld be made lor nenprofit hospitals vo certification of necessity
by the Director of Health.  The legislation as enacted makes no

such exception for nonprofit hospitals.

164 3a



& Tudicial review of necessity in exteaterritorial condemnation cases is desirable since (e
political process may operale Le deny extraterritorial propeirty owners aneffeclive
voice in the aifuirs and deefsion. vlul-mg al the lecal pchlic entily. (r Soott v Clly
of Indian Wells, 6 Cal 5 3000492 Pad 1137, 99 Cal, Hpte, 745 01972
when extralerritorial condennution is undeztaken, o local pobl
conclusive preswmplion as 1o the public necessity of §1s 2eeuis
Crv. Proc § 1241623 City of Las Angeles v Keer, 14 Call App 3
599 (19715,

™ These public use issues have proviously been discussed. See disovission sepra wadss
"Public Lse and Negessitv,”

ar LS reason,
z-l,-lll_\ is e

woher, e, L
ded w20, 52 [.x! Fostr,
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1644 EMINENT DOMAIN TAW—RLCOMMENDATION

severance from Lhe part taken and by construetion and use of the
projeet for which it is taken. [ benclits ave conferred by the
project, the benefits mav he offzet against compensation for
damage to the remainder bat not against compensation for the
varl taken,™

MMost states nse the same general cu*n]\r*mat'cm seheme as
California.”® Nevertheless, the Commission has considered the
cormmensation approaches acdonted in the remaining staies, The
most popular alternative is the “before and afier” rule under
which the value of the properiy before the laking and the value
of the remainder after the taking are determined and the
difference, il any, is awarded to the proporty owner. Despite the
apparent fairness and simplicity of operation of the beiore and
alier rule, the Commission las determined not to recomimend
any change in the general California compensation scheme
Ireeanse there appears to be no general consensus in Califorania
that adoption of & different schieme would be desirable,™

Altnou@,h the Connnission has concluded that the basic inethod
of measuring Cf)mpcnui]on in California should be retained,
there are a pumber of defects or deficiencies thet need
corrc*cti(m, arl there are seme losses suflered by property
owners that are not now coinpensated but should be. The
revisions of existing lav recommended by the Commission are
oullined below.

Acernal of Might to Compensation
Code of Civil Procedure Section 1249 provides that, for the

‘}hf bagic compensshon selieme appears in Code of Chil Procedore Section
124580103,

T Nee e, 4A PLNICHDLs, ExsinENT DoMaix § 1423 of seq irev, 3d ed 1971y tinelnding
2 discussion of the numerans varialions?,

1 The Comimissian noles that the California scheme of valuing the part taken, computing
damaves 1o the remainder, and offsetling benefits inst the daimn 5 to the
remnainder bas undergone a conlinuing process of : ent. Court
decisions have Himited compensable items ol dam mn for e\ampIL o those that
armaunl to more than “mere ineonvenience” and that are pee whiar 1o the particular

37 P73

nBrope iy, 5o, eg. Fachus v, Los Angeles Consal, Flee, Ry, 103 Cel. 614
{ Laned City of Berkeley v, Vo Adelang, 214 Cal. App 20 791, 29 Cal. Rple. 862
(19537, Reeont cases, hawever, indicale that particular e of damage may be

compensable in any case where the proporly owner is required to bear mere tha
his “Tuir share”™ of Lhe burden of the public impravement. See, eg, People v
Volumteers of America, 21 Call App.Sd 111, 88 Cal. Rptr. 433 (19713 A similar
developmient has laken plice in the determination of what ilems of benelil may be
affset against damages; traditionallv only “special™ benelits might be offset, but
recenl cases have found special beselils in areas not previeuslhy included. Compare
Beveridge v. Lowis, 137 Cal. 619, 70 . 1083 (1802) . st People v. Ginmarra Farms,
Inc., 22 Col. App.dd 95, 99 Cal. Aptr, 272 (1971).

In light of this continuing judicial development and improvement under the

California scheme, the Commission recommmends no codification of particular
elements of dumage and benefits.

19 10 150
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EMINENT DOMAIN LAW_RECOMMENDATION 1645

purpose of ussessing compensation and damages, the right
thereta scerues as of the date of issoance of summons. This date
is an arbitrary one since sununoens oy nol Le issued at the time
the cornplaint is filed and, even if issued, ma not be served
immedistely. The filing of the (,(n,mlaml comnmences  Lhe
eminent dormain proceeding and serves to vest the court with
jurisdiction; ** hence, the date the complaint is filed is a more
appropriale date for accerual of the right to comipensation.

BDate of Valuation

Since 1872, Code of Civil Procedure Seetion 1249 has required
that the property taken be valued as of the date the summons is
issued, In an stlempl io improve the position of the property
ovener nel to compel the condemnoer to expedite the proceeding,
1 provision was added in 1911 specifying that, if a case is not
broaght o lria) within one vear ard Ue delsy is not cansed by
ine defendunt, the date of valuation is the date of tiial. Neithor
the taking of possession nor the depositing of probable
compensaiion has any bearing in determining the date of
valuation. In cases i which the issue of compensation is once
tricd and @ new (rial is necessary, the Supreme Court of
Califermia has held that the date of valuation remains the same

date wsed oy that purpose in the eriginal {vial 7
The Comnission has considered the oft-made propoesal that Lhe
date of valoation be, in all cases, the dute of trial. Much can be
sasch in favor of that change, Unless the condemnor deposits
probable componsation and takes possession of the property at
il 1 n\f‘, the date the pv‘ococdznga are begun is not an entirely
lopical date of valuation. Tt would scem more appropriate to
ascerlain the level of the general market and the value of the
particular prope crty in that market at the tiine the exchange of
tlw vroperty for "just compensation” aclually takes place. Also,
coapddly rising market, property values may have incrcased
seuch that Lhe property owner cannot purchase equivalent
preperly when he eventually receives the award. In other states
in which the power of eminent domain is exercised through
Judicial proceedings, the majority rule is to fix the date of trial as
the date of valuation.”™ Noenetheless, the existing California rules
appear to have worked equitably in most cases. The alternative
rule might provide an undesirable incentive to condemnees to
delay the proceedings to obtain the latest possible date of

™ See Cobnr Crv. Proc, §8 41110 and 1243; Harrington v, Superior Court, 194 Cal. 153,
228 P15 (1924).

7% See People v. Murata, 35 Cal.2d 1, 357 P.2d 8§33, 9 Cal. Rote. 601 (1560).

TR See 3 PNTOHOLS, Eanvesy Do.\m[.\ § 8530271 al 35-39 (rev. 3d ed. 1963).

19 10 185
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1646 EMINIONT DOMALN LAW—RECOMMENDATION

valuation. And, as a matter of convenience, there is merit in
fixing the date of valuation as of u date certain, rather than by
refercnce to the uncertain date thal the trial may begin. The
Comrission therefore recommends retention ol the existing
rides with the modilications deseribed below.

Deposit 1o Establish Pate

The condemnor should be permitied to establish an early duie
of vahiadion by depositing: the probuble amount of compeisation

for withdrawal by the property owner, In addition to providing
a necded incentive to condemnors to deposit approximacie

compensation, the tole would accord with the view that the
properly should be vatved as of the time pavinetit s rnude. 1or
comvenicnee, the dale of valuation should be the date the deposit
is made unless an cavlier date is made appliceble by the exisling
rules. & dute of valuation thus established shonkl not be subject
to change by any subseguent development in the proceeding,

Daie in Case of New Trial

In cuse of 2 new trial, the date of the new trial, ratber than the
date used in the orizinal trial, sheuld be the date of valuation
since the date used in the origingd trial is of no practicul or
ceenomic  significance. The court should have diserelion,
however, to specily another date where to do so would be
rpproprinte, eg, where a new trial awvas necessitated by
nisconduct of a party. To clarify cxisting law, a similar rule
should be provided for a “retrial” following a mistrial.

Date Hased on Commencement of Proceeding

As o technical matier, provisions respecting the date of
valuation should be changed to compute that date from ihe
coramencement of the proceeding (filing of the complaint]
ratlior Ui from the issuance of sumnions since the date of
commencement of the proceeding marks the inception of the
court's jurisdiction over the properly.

rnhancement and Blight
It is generally recognized that announceiment of a public
improverncnt may cause property values fo fuctuate before
eminenl domain proceedings are begun. Existing California
statutes do not deal with this problem.”” Case law eslablishes,

7 Recently enacted Government Code Section 7267.2 requires condemnors Lo make an
offer to ucyuire property in the amoant of their detezmination nf probable
compunsation. The seelien also provides that, far the purpose of this oHer

Any decrease or increase in the fair market value of reat property 1o be acquired
prior to the date of valuation caused by the public impravenent for which such
property is acquired, ar by the likelihaod that the property would be acquired for
sucl improvermeul, sller than that due to physical deterieration within the
reasonahle control of the awner or oeeupant, will be disregarded in determining
the compensation for the property.

19 10 240
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EMINENT DOMAIN LAW~RECOMMENDATION 1647

however, that any increase in the value of the property hefore
the Hime it becomes reasonably cortain that the property wili be
taken for the project is to be included in arriving at the
compensation to be made for the proporiy: any increascs
thercafter attributable to the project itseli are excludod.™

The law as to the treatment of any decrease in value 18
uncertain: demands by property owners that alleged decresses in
vatne he excluded have frequently been denied. The reason '
corrnonly given is that any atternpt to deternnine the existence
or umount of such a decrease would be te engage in spaculation.
As rocognized by recent cases, however, the injustice to the
property owner is clear if general knowledge of the propused
improvement has actually deprociated the market vatue of the
property prior to the date of valuation.™ Such influence can be
shown by expert testimony and by direct cvidence as to the
general condition of the propavty and its swrroundings os well
where the value is depressed as where the veloe is enbanced.

Equitably, the amount awarded to the owner should be
equivaient to what the market vilue of the property would have
heen on the date of wvaluation but for the proposed
immovement’s inltuence on the market. Accordingly, 2 uniform
rule should be established by statute to provids that the value of
the property taken on the date of valuation may not inciude any
increase or decrease in such value resulting [rom (1) the project
for which the property is taken, (2) the emninent domisin
proceeding itsell, or (3) any preliminary actions ol the part of
the. condemmor related to Lhe taking or damaging of the
w4y, #0 In the case of a partial taking, this yule shouid also
in valuing the remainder in the “lhefore” condition.

Divided Interests

At the time property acquived by eminent domain is taken, it
i« noi always held by a single owner in [ee simple; frequently,
thore are coowners, Hens and encambrances, deed restrictions,
Ve and the Like. The Commission has reviewed the statutory
and case law relating to compensuting and apportioning the
avward among divided interests and recoramends the following
changes in existing law.

Leaseholds
Under existing law, where property subject to a lease is

5 S Wereod Irr. Dist. v, Woolstenhuale, 4 Calad 478, 483 Poad 1, 83 Cal. Rptr. £33
{19757

13 OF Klopping v. City of Wlitiier, 8 Cal.3d 59, 500 P.2d 1343, 104 Cal. Rptr. 1 {1972]

89 The reconumended rule is consistent with Government (ode Seetion 7267.2.

19 10 235
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1648 FEMINENT DOMALN LAW__RECOMMIENDATION

partially taken, the lessee’s obligntion to pay rent under the
terms of the lease for the property taken continues unabated, and
the lessor’s compensation for the property is given in part to the
lessee to be paid back to the lessor as a part of the rentul
installments.®t This rule, which in cllect makes Lhe lessee a
trustee for the Jessor’s compensation, has been  widely
criticized.®2 The lessor should be rompensated iminediately Tor
the property taken, and the lessee should not be required to
make paymoents on property no longer subject to the leasc.
Unless the lease otherwice provides, a partial taking of property
subject to a leasehold should work a pro rata res luction of the
rental obligation; and, if the tuking is so great that it aperates as
a frustration of the whole jease, the court should, on motion of
any party, tenninate the lease.
Liens

Case law provides that, where there is a lien on property taken
by enminent domain, in the case of a partial taking, the lienholder
is entitled Lo share in the award only to the extent of the
anpairment of his security.*? This rule should be codified, with
permission for the parties to make a subsequent agreement
aliowing the lenholder a greater shore of the comnpensation.

(ptions

Fixisting law denies compensation o the holder of an
unexercised option to acguire propertv.® An option may be a
valuable interest for which substantial consideration was given.
An option holder should receive compensation for the fair
market value of the option. "’;}

(The provision recommendsd by the Commission was deleted from the legisla=

tion as vnnecessary in view of a subsequently decided California Supreme

Court case holding an unexercigsed option to be a compensable interest.

85a.

Fujure Interosts

When propﬂrh subject 1o a tife tenaney is taken by eminent
oain, the e tenant’s portion of the avard may be inadequate
for inwv mlsm it to provide the life tenant wiih the same income
or comparable living conditions as the original life tenaney. In
this situation, the court should have authority to defer
distriliution of the eminent domain award pending termination
of the life tenancy and meanwhile to permit investment of the

81 Cily of Pasadena v. Porter. 201 Cal. 381, 857 P. 526 {1427). o

82 Sep, o g, Horpan & Edgar, Leasehold Viduation Problem m Bmineat Doniein, 4 USF.
1.. REv. 1 (196G9).

83 8ne e, Milstein v, Security Pac. Nat'l Bank, 27 Cal. App. 3d 482, 1083 Cal. Rptr. 16
(1972). B .

54 See, ¢y, People v. Oceun Shore RAL 90 Cal App.2d 464, 203 P.2d 579 11949).

*% This is consistent wilh the general rule that unexercised aptions 1o purchase or lease
propeely are considerad in determining the value of a lease. See, e.g., People v.
Gianni, 29 Cal. App.ad 151, 105 Cal. Rptr. 248 (1972).

See County of San Diego v. Miller, 13 Cal.3d 684, 532 P.2d 139,
199 cal. Rptr. Lol {1975).

19 10 275
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IMINENT DOMAIN LAW—_RECOMMIENDATION 1649

funds or their devotion to such purposes as would be equitable
under the circumstances. The grant of such authorliy would
codify existing case law ¥

Contingent {uture interests in properiy such as rights of
reeniry and p-’azsibilities of reverter are denied compensation
under existing w57 Such future intercests may have substantial
market value, particularly where the reentry or reverter is
imminent at the time of the faking. If the transformation of the
future interest to 2 present interest was reasonably imninent at
the time the eminent domain proceeding was cornmenced, the
future interest should be compensated at its fair market value.
Additionally, where the occurrence was not reasonably
immniinent but the future interest was appurtenzmt to some
property that is damaged by the acquisitios, ke owner should be
compensated for that damz‘gfp * And, where Lhe occurrence was
not reasonahly imminent but the future interest restricted the
use of the property to charitable or public purposes, thie award
should be devoted to the same purpeses subjeet to the continued
future interest.

Impirovements
A condemnor must take and pay for all improvements
ertiining to the realty that it acquires by eminent deinain,®?
Phscussed below are several problem arcas in the application of
this ruie.

ication of Improvements
ther  cortain types  of  business  equipment  are

\\'JJ
trprovements periaining 1o the realty hes been a continuing
- oof litigation.®” In 1957, Code of Civil Procedure Section

s

1650 was enacted to provide that equipment designed for

manulacturing or industrial purposes and instailed for use in a

tived Jocation is deemed a part of the really regardless of the

seannor of installation. Nevertheless, this did not completely

ol Hw issue, 1t s sometimes difficult to determine whether

o Ui ~ognipinent falls within the languzee of Section 1248h.

Morcover, some types of business equipment—particularly

cquipment used in a commercial enterprise~are clearly not

covered by the section. The Commission recommends that

i Tostate of Giacomelos, 192 Cal. App.2d 244, 13 Cal. Rplr. 245 (1861).

* See, cgn, Romero v, Dep't of Public Waorks, 17 Cal.2d 189, 168 P.2d 662 (1941,

B Srp, &g, City of Santa Monica v. Jones, 104 Cal. App 2d 463, 232 P.2d 55 11831, for a
situation in which 1he use restriction served to benelil appurtenant proport).

W Bee, eg, Cone C1v, Paoc, §§ 1243 and 12491

® See, e, Peaple v. Texaco, Ine., 25 Cal. App.3d 544, 101 Cal. Rptr. 923 (1972); City of
Los Angeles v, Klinker, 219 Cal. 195, 25 .24 826 (1933).

19 10 280
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1650 EMINENT DOMADN LAW—RECOMMENDATION

improverzents pertaining to the realty include any facility,
machinery, or equipment installed on the property to be taken
or on the remainder, regardloess of the method of instatlation, that
cannot be removed without a substautial loss in vatue or without
substantial daimage to the property on which it is installed. This
will assure 1hat such property having special in-place value will
be taken and comnpensated as part of the realty. s

—

qs enacted, the lepislation covers only ''machinery or equipment" and

does not include "any facility" as recommended by the Commission.

In case of a dispute over whether property is an improvement
pertaining to the realty, the parties should be able to obtain an
carly determination prior to transfer of possession of the
property.

Hemoval of Improvements
While improvements pertaining to the really must be taken
and paid for by the condemnor, there mav be situations where
the condemunct does not require improvements that the owner
desires to keep. In such sitvations, the owner should be expressly
avthorized to remove the improvements and to receive
comnpensation for their removal and relocation cost, provided
thal such cost does not exceed the value of the improvements.
Where the removal of the improvemoents will damage property
to which they are atlached, the owner should not be charged
with the damage. The condenmmnor should ahways have the right
to onmose removal and pay the wvalee of the property as
inproved,
On occasion, a taking of property will require the taking of
only part of an improvement. In such a situstion, the
s/ Poprovement may be substantially destroyed or require a
i1/ Cdismieportionate expense for dforing and the like. Where justice
- o requires, cither planUiff or defendant should be allowed to
reguire 2 taking of and payment for the whole improvement
even though it is not reguired for public use and is located only
parliadly on property taken.

“uhreguent Improvements

As a general rule, improvements placed on the property after
service of summons are not included in the determination of
compensation.® Where the improvement is in the process of
construction at the time of service of sminmons, this rule can
cause the owner serious difficulties. For example, the partially
completed improvement inay present the risk of injury to the
public or may be exposed lo destruction by vandalism or by the

“1 Cone Civ. PRoC. § 1249, This rule is subject to the yudicially recognized exception that
imprevemenls required to be wade by a pablic wtility 1o its utility systemn following
service of summons are compensable. Citizens Uil Co. v. Superior Ceourt, 59 Cal.2d
803, 382 .2d 356, 31 {lal. Rptr. 316 (1963).
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EMINENT DOMAIN LAW.HECOMMENDATION 1631

elements. In such a situation, if the properly owner continues
with additional construction after service of summons with the
written consent of the condemmor, compensation should be
determined on the basis of the improvement with the additional
construction. Such consent may well be forthcoming if the
condemmor anticipates a lengthy delay in the time of acquisition
and wishes to avord pavment of damages for such delay®™
Absent the condetunor’s wrillen consent, the properly owner

in the proeess of construction shouid, at least, be authorized to
recover the cost of making additional inprovements designed to
vrotect the public [iem the risk of injury from the partizlly
completed  improvernent or to protect partisliv instadled
machincry or equipment from  damage, deterioration, or
vandalism, whether or not the additional work adds to the value
of the improvement, prov ided natice s given Lo the plaintif and
the additional work s reasonable. i addition, cuch an onner
should bhe authorized to obisin a ecourt order allowing
compensntion for the propetty Lo include the valae added by
subveqnf nt improvements upon & showing that thie hardship to
ihe condemnor of parmitting th wlwwthnt e o Dmonts is
outweisth Pﬂ'n’ﬂuﬁhwfh i ;
4 L'.;TL"‘:"}I'::: j !I‘u)lll[
f{*l‘r\u the Londemndr |
et conrt, ST

construction incomplete. The legislation as enacted permits the court

5 _ "mvi_ .
UI) o m.n]z Gi% atio

R g e B A

to make an order limiting the extent to which an improvement made under
the hardship exception shall be taken into account in determining com-

pensation.

faevesting and Marketing of Crops

Svhere a condemnor takes possession of property at a titne thal
srevents the owner from harvesting and marketling crops
srowing on the property, the value of the crops is included in the
coapensation.®® Where the condemnor plans to take possession
At a time that will preciude harvest of a crop net planted at the
sirre of service of surrumons, it should he avthorized to obtain a
oo border proventing the planting. Ta such a case, the property
owner should recover for the loss of use of his property.

Compensation for Injury to Remainder
The Commission recoimnmends no change in the basic rules
relating to compensation for injury o the remainder in the case
of a partial tuking. However, features of these basic rules that
require improvement include (1) the rule of FPeople v
Syrnons®* and (2) the computation of damages and benefits that
will acerue in the future. ;

2 Sag, oz, Klopping v. Cily of Whittier, & Cal.3d 39, 500 P.2d 1345, 31 Cal. Rptr. 316 (1972)
[inverse condemnation).

82 CopE Crv. Proc. § 12492,

9454 Cal.2d 855, 357 P.2d 451, 9 Cal. Hptr. 363 (1960).
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1652 EMINENT DOMAIN LAW- BECOMMENDIATION

tule of People v. Symions

The Syvmons case held that a property owner may not recover
severance damayes in emninent domain unless the porlion of the
praject that causes the damage is located on property taken from
the mwner, Subrequent cases cast doubt on the continuad vitality
of the Simronsrule,*” and the present state of the law is uot clear.,

A property owner whose remaining property is injured by the
project for which a postion of his property was taken may suffer
subslantinl losses whether the darnage-causing portion of the
project is located on or off the property taken. Accordingly, the
rule of Simons shonld be abrogated by statute and should be
replaced by the general rule that severance damages arc
awaided whether or not the damage is caused by a portion of the
project located on the part taken,

By parity of reasoning, it should be made elear that honefils
created by the project should be offset spninst severance
damuges whether or not the benelits are caused by a partion of
the project located on the part taken. This would continue
existing Lw, %9
Computation of Future Damages and Beneliis

Existing law requires compensation lor severance danage to
be computed on the assumption tha the prejcel is compleled as
of the dale compensstion is assessed.® This requircment may
work o Juirdship on the properiy owner where present damares
are offect egainst benefits to be conferred by the profect at some
Lane in the future, thereby postponing compensation for the
canne, To alleviate this problems, both damages and benefits
snvihs be assessed on the basis of the proposed schedule for
serpletion of the improvement rather than on the assurmmntion
that the improvement is compleled and in operation. Should the
project not be completed as anticipated, damages would be
revaverable by the property owner as at present.®®

Compensation for Loss of Gosdwill
cattnent domain frequently works a severe hardship on
owners of businesses affected by public projects. As a rule,
business Josses have not been compensated.® This rule of

¥ See, ez, People vo Ramos, | Caldd 261, 460 P.2d 992, 81 Cub. Rplr. 792 (1965},

o See Peeple v. Hurd, 205 Cal. App.2d 16, 23 Cal Rptr, 67 (1952}

"7 See, eg, People v. Schultz Co., 125 Cal. App.2d 923, 268 P.2d §17 (1954).

YH ﬂi

¥ Sec, og. City of Gukland v, Pacific Coast Lumber & Mill Co., 171 Cal. 352, 153 P. 703
{1815). Govermuneni Code Section 7262, enacted Cal. Stats. 1971, Ch. 1574, provides
far limited business losses in the farm of relocation er inlien payments not ta creeed
SHLND where relocation (s not possible wilhout a substantial loss of patronuge. €Y
Comnmuoity Hedevelopment Agency v. Abrams (hearing granied by Supreme Court
16741 {compensation for goodwill constitutionatly required).
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EMINENT DOMAIN LAW_BECOMMEND ATON 1653

noncontpensability  has been widely  eriticized, ' and  the
Commission believes that some step shoull be taken to
compensale the owner of a business taken or damaged in an
ciinent domsin pracecding for losses he suffers. Bt in order to
assure that the lossc‘ s ure certain and measurable {or the purposes
of (ronur;:':'ii'}l recovery should be alleveed only for the loss of
goodwili proved by the property owner and ondy to the extent
that suely l s s cansed by fhe acquisition of the nroveriy or the
irjury to the remainder and eannot reasonzbly 1){‘1 })rmunt—d by
4 relocation of the business and by taking these steps and
adopting thoswe plOC"IL ros that 2 reason: 1}*1*l praacnt person
would tuke and sclopt in preserving the goodmu.

The Legislature added a reguirement that a business seeking com-
pensation for loss of goodwill provide the court with the state tax
returns of the business and that such returns be made available to the
condemnor upon such terms and conditions as will preserve their con~
fidgntiality.

Work te Heduce Compensation

There mayv be several practical ways by which the condemnor
can reduce the damages Lo the properly owner. Yor instance, if
thore are struchares on the ,}IOPCTU’ that the owner desires to
Lr‘cp, it miay be relatively inexpensive for the condemnor to

relocate the sbructures fer the owner while the project

cavipment is on the site, Likewise, the condemnor may be able
i-’j; reduce so VeTance damages subsiantiziiy by constructing
i sidevenlls, drivewins, retaining walls, -:_lrfuinage works,

"--:’- ine hike oo the owner’s y emaininﬂ' propecty at the time work

21 e projoct s in progress. Public entitics should be authorized
- ner into apreerments wilth the properly owner (o perform
el werk when it will result inan everall savings 19

v

[l

Relocation Assistance
The relpestion assistance provisiens of Government Code
wlion 7260 ef seq. should not be made a part of the eminent
¢oeum stalute. The relocation  assistance  provisions  are
aplicable 1o acquisitions of property by public entities by any
1euns, including eminent domain. They provide compensation
for tosses of 2 different character than those covered by the
eminent domain statute. The Eminent Domain Law is so drafted

19 Sep, e, Kanner, When Is “Property” Not “Property Hself A Criticad Examination
of the Buses of Deinal of Compensation for Loss of Goodwill iy Frsonent Domain, &
Cal. Wesr, L. Aev. 57 96%; Note. The Unsoundness of  Californias
Noncompensability Bule as Applied o Business Lovses In Condeaniation Cases, 20
Hastines L. 675 (1960); see alsa Aloi & Goldberg, 4 Heexamination of Valie, Good
Wit and Rusiness Lossos in Ennnent Domuann, 53 CouxeLL L. Byyv. 604 (1968); Naole,
“ust Compensation ™ for the Small Businessinan, 2 CoLus. L. & Soc. PrRoB. 144
{14661 ; Comment, An det o Provide Compensation for Loss of Goodwill Besufting
Fram Fuinent oman Precoedings, 3 Hagv, ] LeEGis, 445 (19658).

YU This coneedt s an expunsion of existing authorily in Streets and Highwavs Code
Seetion 970 (cverlain tvpes of work in conoeetion with an acquisilion for opening er
widening a county road).
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1654 EMINEST DOMAIN LAW—DECOMMEMIATION

that it does not duplicate any item of compensation provided by
the 1olocation assistance provisions. Rather, it covers areas not
covered by the relocation assistance provisions; in cases of
possible overlap, compensation is paid only once "

Prohibilion Against ouble Recovery

There are situations where thore may be an overlap of two
statidtos granting compensation for the same loss in an eminent
dainsin procecdiug. For example, the providons recomnnended
by ihe Commission for compuessation for loss of goodwill of a
Businass might in some siluations duplicate to a limited extent
the payment under Govermmoend Code Section 7262 (d) 1o the
bsiness in licw of o reloeation allowancee. To aveid the possibility
of donble recovery  this and othier situations, the law should
clearly state that 2 person may recover only onee for the same

loas,

b

3

CONIFEMAATIGH PROCEDRURE

It has long been the Colifornia mle that eminent domain
procecidings are governed by the same procedures as clvil aciions
cencraliy " These procedures are  supplernented  where
appropricte by provisions specinlly applcsble to eminent
Comain procecdings, but sucly provisions are rejatively few in
nuinher. Genereily speaking, there has been little criticisn of
Usis vroccdural scheme, and the Conumission recommends few
changes in it Howevesr, the provisons rentng to
pessosdon and deposits prior to jndgment have been under
cosiinuing Commission study for a number of years, and major
chanpes in these provisions are recomended.

Pleadings
The special netvure of an eminent domain procecding has
reauired special rules relating to pleadings: the Comumission
Lolieves thal such speeial treatmoent is necessary.

£

Cenlonte of Pleadings
The comnplaint should include an adequate description of the

property songht to be taken, as under existing law, 1% and should
include a map indicaling generslly the property described in the
complaint and its refation to the project for which it is being
taker. Presently, a map is required only where a right of way is
sought.'0®
302 S (liyosion under “Prohibition Against Double Recovery™ fafra.
W3 Geo oz, Conr Crv, Proc. §§ 1256, 1257, 1262,
194 Capr Criv. Proc. § 124403).

Sles Cang C1y, Proc, § 1244(4).
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The existing requirements that the complaint indicate (1) the
nature and extent of the intciests of the defendants in the
property and (23 whether the property sought 1o be taken is pavt
of a “lurger purcel” should be eliminated. The first issue is one
that should be pleaded by the deflendants; the second is one meore
appropriciely raised and reselved at a later point in the
proceedings,

Edsting lew also requires that the compluint contoin “a
statcinent of the right of the plainliff” o take the properky.108 To
enuble the defendunt to have a better understunding of the
ground for the procesding and to prepare more adequately for
his responiae, the slarement of the plaintills right shoutd be more
detaited. The compluint should iuclude 2 descoription of the
public use for which the preperty is sought to be taken, an
aflegation of “public necessity” for the tking (including
refercness where appropriate to the resalution of necessity), and
arcference to the statule authorizing the plaintift to acquire the
praperty by eminent domain, Pailure to comply with these
requirenionts should subject the complaint to attack by way of
Vdennnror. The Legislature added a requirement that, in the case of a

quasi-public condemnor, the complaint include a reference to the reso-
lution of the local public entity consenting to the acquisition and
that reference be made to certain other approvals or requireﬁents of

public officers or public bodies.

=1

xishing Jaw requires that the defendant set forth in his answer
1 atement of his right, itle, or interest in ihe proparty
aken snd the amonnt of compensation he claims for the
ahing Y The second requirement should he eltminated: it
serves Hllte purpoese o the initial stage of the nroceeding and
poneraily represents al best an iil-informed gioss of what will be
tie compensation for the taking. A special pleading for
diztl=izeer of any interest by a defendant showld be provided for
Iy statule. The Legislature added a requirement that the answer state

oth oo

that the defendant claims compensation for less of poodwill where he seeks
compensation for such loss. The amount of such compensation need not be

specified. )

The existing requirement that a defendant file a claim with a
public entity as a condition to bringing a cross-complaint in an
eminent domeain proceeding '°® should not be continued. The
cause of action is necessarily related to the pending eminent
domain proceeding: '™ hence, no useful purpose is served by
presentation of the claim to the public entity prior to filing the
cross-complaint. '

Verification _

A public enlity need not verify its pleadings but, where a
public entity is the plaintiff, the defendant must verify his
answer.!’® The Commission recommends a new scheme for

Vo6 Cone Crv. TrROG. § 244 (30,

YT Cone C1y, Proq. § 1246,

R County of San Luois Obispo v, Ranchita Cattle Co., 16 Cal. App.3d 343, 94 Cal. Bptr.
T3 (1971 see GovT. Cone $§ 4903 and 9035 2.

9% See ConL C1v. Panc. § 42810 and Conunenl thereto.

U Cone Civ. Pnoc. § 446, I the defendant is also a public entity, it need not verify its
RITSWOT.
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eminent domain pleadings. In place of verification, the pleading
of a party {including u public entity} who is represented by an
attorney should be signed by his attorney, The sigmatnre of the
atlorney should constituie a certification that he has read the
pleading, thal to the best of his knowledge, information, and
belief there is ground Lo support its contents. If the pleading is
not signed or is signed with iatent to defeal the purposes of the
signature reguirement, it should be subject to heing stricken.
These provisions would be substantively the same as those of the
Foderal Buoles of Civil Procedurettt Under this scheme,
verificaticr: will not be required where an attorney represents a
party, but the requirement of signature and the sauctions for
noncompliance will apply io both plaintifl and defendant,

Amendmont

‘The liberal rules generaily applicable to the omendment of
pleadings ''2 wre  also desirable in an eminent  domain
proceeding. I should be rade clear, however, that o courl may,
whore justice so requires, impose such terms and conditions to an
anendment as a change i the date of valuation or awarding
costs and fees, Where an frmendment would add property to that
cavered by the complainl of a public entitv, adoplion of a
recolntion of necessity for the additions] property should be 2
preveguisite. And, where an amendraent sould delele property
frinn the complaint, the plaintiif should foliow the procedures
aidd pay the price for o partial abandeinment, 172

Summons

Paisting law vequires that Lhe suninons duplicate such items
coutained in the complaint as the description of the property and
the statement of the plaintiffs right to condemmn.t'® This
uplication should not be required in the ordinary case sinee the
detendant may refer to the complaint for this information.
hovever, where serviee of sumimons is by publication, the
sorptnons should deseribe the property 1o be taken in 2 manner
reasonably caleulated to give a person with an interest in the
property notice of the proceeding.

ilxisting Jaw requires thal the summons be served in the same
manner as in civil actions generally. ' This requirement should
be continued except that, where service is by publication, the
Y Sec Frp. R Civ. 'eoc. 11,
B2 Cope Criv. Proc. § 473,
183 See discussian /i under “Abandomnent and Disimissal "
¢ Copr Civ. PRoC. § 1243,
115 fd.

19 16 453

/655



EMINENT DOMAIN LAW_HECOMMENDATION 1657

plamtlﬂ should also post copies of the SUITTICIS 071 the property Q_

whrecord B U el iiyiendan e (AR T

taken., A notice of the pendency of the proceedlng should be recorded in

the office of the county recorder of the county where the
property is located.!'® These additional requirements wiil not be
burdensome and will iner 0:::,3 the Hkebhicod that interestes
persons receive actual noetice of the proceeding,

Where the state is a defes ldntanqvﬁlawrlquwc&&tnncogf
summons on the Governor, Attorney General, Director of
General  Services, and  State Lands  Comrrission. 7 he
Commission recornmends that on/y the Attorney General be
served; he can notity the proper staie ageney of the proceeding.
The Commission is advized that this would work no substantial
change in present practice

Possession Prior fo Judoment
Extension of Hight to Obtain Farly Possession

Section 14 of Article 1 of the Califurnia Constitulion, which
anthorized the state and local public cntitics M'* to take
passession of the properiv o be condomned inuncdiately upon
ommencement of an eminent domain proceeding, or at any
time theraalter, if the condemnation is fm' any “rignt of way or

“lands to ba used for TC‘W'\ﬁH‘pUTva(L\ " lias been 1&placed1)v
Seciion 36 of Article 1 which was approved by the volers at the
194 Geneoral IMeetion. Section 14 provides in part: “The
ICPWhtl“? LrLY provks’Ib" Possession by the condemnor
foliowing commencement of eminent domain preceedings upon
depadit in court and prompt release to the owner of money
detormined iJ\’ the courtl to be the probable amount of just

compensaticin.”  Section 19 is comsistent  with  prior

reconmendations by the Law Revision Carnynissicn that the
Culifornia Censtitution be amended to permit the Legislalure to
broaden the provisions suthorizing carly possession.™

The narrow limits of the authorization {or early possession '2°
vy shiauid be noted that filing of 2 Lis pendens at the conumencenient of a prn"eedmg

foppeained h « odv ol Civil Pre dur( ‘stuon 1540 111'* l],o pl: 1'13.-“’9 f thure ta do

UGk

v, Prexc, §5 1240483 and 12454

Tle authorivation extended to "a municipal corporation or & county vr the State or

metropslitan water districl, runicipal utifity district, myanieipa water district,

deainage, rrigation, leves, reclinuation er water cunscrvaticn aistrict, or similar

public corperation.” See also Cope CIv, Proc § 12434

189 Sen Tenfatie Recommendation and & Studv Releting to Condempation Law and
Procedure: Numnber 1— Possession Prior o Final fudgment and Reilsted Problems,
8 Cai L. HEvisias Cosyy BEports G, 1107-1110, L167-1170 (15T); Tentuthe
Recommendation Relating to Condemnation Law and Procedure: The Eminent
Pomaln Lasw, 12 CaL L. REvisiox CodM's REPORTS 1, 364363 (1974).

120 Cade of Civil Procedure Section 1254 provides a precedure whereby any eondemnor
may obtain possession “at any time alter trial and judgment entered or pending an
appeal from the judgment.”

(%
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in Section 14 reflected a fairly general isopression that the best
interests of the property owner always lie in postpoaing the
inevitable rolingaishnient of possession ss long as possible. There
is some justification for this impression beeause the California
Constitution and stalufes Tor many vears failed 10 provide
adequate procedural safeguards {or the property owuner?
Improveinents weve made in 1957 ind, s 1961, the Legislatre
enacted leaisluiion recommended by the Commission that
partially sysicinatized the law on this subject’** Nevertheless,
carefu) anelysis reveals that broader providons for carly
nossession, with appropriste safeguards for both parties, wonld
benelit both condemnors and property owners.

To the condemuor, an assurance of tneely possession facilitates
on arderly program of property acguisition. In acquiring
property for public use, it is frequently cssential that there be a
desfinite Turure dute as of which all property needzd for the
public improvement will be available. An undue delay ip
acqriring cven one essential parcel can prevent construction of
a vitally needed public improvemsent and can complicate
firzocial and contractual arrangemoents 1 the entire profect. To
avoid such a delay, the condemnor 1ray be {orced to pay the
cosner of that naveel mora than its fair value and more than the
G i [ similar proporty received. in general, the need of the
not for haste but for certzinty in the date of
accrisition. The varisble conditions of court calendars and the
unoredictable period required for fhe tal of the issue of
coinpensalion prociude any certainty in the date of acquisition if
U date 3s determined solely by entry of judgment in the
procecding. Lack of the right to obtain possession prior to entry
of fudpment thus may lead to precipitate filing of proceedings
s premature acquisition of property.

P the property owner’s point of view, if reasonable notice
is aiven polore dispossession and if prompt reccipt of the
probable compensation for the property is assured, possession
prior 10 judgment frequently will be advantageouns. Upon the
commencement of the eminent domwin proceeding, the

121 Pefore 1957, Lhere were no pravisions for withdrawal of the required deposit. Further,
no periced of native 1o the properly owner was specificd, and the order for possession
could he made effective when granted. These pro-1537 tules afforded at least the
possiility of sericus inconvenicoee to the proporty cwner,

121 So0 Hecornmendation and Sty Helating 1o Taking Possession and Passage of Title
in Emireni Domain Proceedings, 3 CaL. L, Kevision CoMyM'x Rerorts at B-1
{1561}. See also Cab. Stats. 1961, Ch. 1613, amending or adding CODE Crv. Proc.
§6 1243.4, 1243.5, 1243.6, 12437, 1249, 1249.1, 1253, 1254, 12354, and 1235b.

COTTS
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EMINENT BOMAIN AW RECOMMUINDATION 1659

landowner loses m&u; of the \’chl] 11)]0 incidents of ownership. Lie
is praclicelly precluded from selling or financing the property
and ts %*ml‘\. (1(’[711\0(1 of any (urther increase in ihe value of the
propeity. e is denjed componsation for breprovements nuack
after service of the sumunons in the proccoding As a praclics
matter, ho usually must find and purchase other property puior
to tereination of the litigation. e must also detiay the expovses
of the Lgetion, s po ossible that ithese rih(‘r:L: swili fores fha
to setlle {or an wmooni Jess then he would cveniually hove
1‘0{:(1“{,(1 in the eminent domain proceeding. I contract, lm
~of possession and paxmem of approximatc compons’s

prior to judgment pernit the landowner to meet Urese probloms
and etnenses while proceeding with the trial on the i o
compensstion. Fven if he has no urgent noed for yanompt
paviment, he may nvest in other property the amount he
recoives oy approxhnaie compensalion or he may leave it on
deposit and receive interest at tire jogal rate ol soven In_,]{'f‘]']u

v

The fic-w"hﬂh\’ of determining the condemnor’s night 1o ake
the property before transfer of possession does not preclude
breadencd provisions fore iu,u”u,;, srobable compensation {or
poss session pHOT to jur ".,Len% Jhile the lhndting doctr'-mf:c of

“public vse” cnd pubiic necessiy \' ence pleyed mpeoriond roies
in condemnation cases, now the andy s u‘) tontial question to be
deternined in neorly sl condenmeiion prooe *u,uf_, i i
A of comyensciion, And, becanse the question of

1

cnor’s right to take the proporty is [‘ALCI:.iil by the

{2031
couri- rather than by the jurv—that gusstion can be
expedisinndy detarpuned in the cases in which il arises.

iing statutory awthorization for poszession prioy to
't'dff“'i(-ni is stated in Section 12434 of thL Code of Civil
Vrocedure, which provides:
1234, In any proceeding in eminent domain brought by
i}m State, or a county, or a municipal corporation, or
11”}“-(1]‘1 m water district, municipal utility district,
cionizipal  water  district, dreinage, irrization, levee,
]kl.,]r}]vldt on or water conservaiion dlStl ict, or similar public
corporalion, the plaintif may take 1mmc:(1ml(, possession and
use of any righi-of-way, or lands to be used for reservoir
purpeses, required for a public use whether the fee thereol
or an easement therefor be sought, in the manner and
subject to the conditions prescribed by law.
The authorization for possession prior Lo judgment in takings for
rights of way applies to most acquisitions for highway, freeway,
and street purposes. As  expansiv ely 1vlterpretcd the
authorization for such possession in takings of lands for reservoir

19 10 530



1660 FMINENT DOMATY LAW--RECOSTGENIATION

purposes applies lo most acquisitions of proposty needed to
develop and conserve waler resources. !t hes become apparent,
howeever, that 1hese two classes are neithor entirely lozdcal nor
sutficiently inclusive. For cxanpie,  locud povernmoent-—inat not
a public utility serving the suoe ods—nay eiinin seiemi of
the: righis of wiy fur an elecivio syster; sud pefther may obtain
possession of the site for the power pieni

The development of highevays, and especiaily
sornclines neces: (K Skl
of wav. Even thor accpisition s by the
wilhorization oxisis for eavly possession of property onfe:
howsdories of the vighl of way, Siiloriy, o '
prior to o woulri

of nrageviy

& oana whatover the s
The Commisscin azcordin
ved o arguiTe propos
w) o aliisin |

S
Ti 1O iy

¥ [P PR cany v w v
Tmrovement of Sreludgrient

wnion Froo

[: order to chis of owners and oceupunts of
proporty of which possessico prior to iedmment is Lason, the
Corpvission recornmends o the sibeionce of the sting
procedure for making and withdrawi

i cendd 1o
posscssion prior 1o judgment be moditied in several imporiant
WS,

ar

DI I e
\.(A:\!llg

Aqount of deposit, | Under existing law, the court fixes the
aroun: of the deposit on ex praie application ol the
condemnor. 124 The mnount fived is alioosl slways the amonat
sugeested by the condemnor. Alihovgh existing law gives the
property owner the right to have the court redelernsine the
amount of the deposit,'?® expericence has demonstraied that the
court, hasing once made an order {ising the amount of the
122 A few quasi-public entities also waold be authorized o take possession prier 10

judement, See disgussion sppra ander “Quazicpublic entitics and private peraons.”

Under the Comroissian's Tecammeniation, privafe peis0n. w mzidd el lave she righl
of prejudgment possession because they would no joager evercise the power of
egninent domain,

123 Copr Civ. Peoc. § 12435{a).

133 Conk Crv. Proc. § 1243.5(d),

19 10 550 -
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FEMINENT DOMAIN LAW—HECOMMENDIATION 1651

deposit, is reluctant to reconsider that decision even though the
initial order was made on ex parte application.

Belore making a deposit, the condemnor shoutd be required to
have an appraisal made by an expert appriiacr, The stoouni
deposiled should be the amount deiermdned by the uppraiser to
be the probuble amouul of compensaiion that will be awarded in
the precceding. The condemuor should be vecuived to noiiﬁ'
interested parties of the making of the cm*
statement or summary of the appraisul 4!
amount of the dermlt is bused, The mnount depcsited should be
subject to review and change by the court on motion of any
interested party.

The recominended orocedure would simplify culsting praclice
by eliminating the need for an ex Iﬂl’f{‘ .L;mh caticn to the court
in every case, It would, hm\{ wver, wrovide the int
with inforsation as to the < ; 5
of the deposit is based and, if any sarty s dissstisfied with the
amount of the deposit, he will hirve a fectual besis Tor opplving
to the cowr for an increase in the deposit.

Procedure {or making depesits.  Exisling law provides for the
deposit of approximate compensation only in cornection witl an
order for possession. % However, anv condemvor, whelher or
not it seels possession prior to judsiment, shonld b anthorized

+ o -y Fhyen 1 \ - . . Ry
to make s doposit of the pmme- amount of componsation tnot
:

wiil be swarded in the proceeding. Aller a depesit is made, e
condemusr shonld ke enlitled to an order f’;n‘ Possessiin,
effective 30 days after the making of the u1 der, il the propw ty
owner either (1) expresses in writing his willingness vo surrender
POSsSossion r:{ the property on or uf%er o stated date or (b}
withdraws the deposit.

The recommended procedure would provide a method by
which the parties conld effect a transfer of the righl to possession
in exchange for substantial compensaticn withoul prejudice to
their rights to iltigate the issue of compensatien. 1t would benefil
both parties to the proceeding. The deposit would assure the
condemnor an carly date of v aluation. The properiy owner couid
withdraw the deposit and thus finance the acquisition of other
property and defray other expenses incident to the taking. If
there are several parties unable to agrec on the withdrawal. a
party would be able, in an appropriate case, to cbtain a court
order reguiring investment of the deposit for the henefit of the
defendants. The withdrawal would benefit the condemneor; the
property owner would, as under existing Jaw, thercby waive all

126 Cope CIv. PROC. § 1243.5(a).

19 10 565
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1662 EMINENT DOMAIN LAW_RECOMVINDATION

defenses to the procceding except the claim 1o greater
Cnr’mcmatinn and  withdrowal  wonid also pornut the
condemnor to ebinin possession without separd to the uneertain
date that the il and posabio anpoais oy be conclaeieo,

Withdraw:) of deposit,  The existing svadom for withdrawing
the deposil shinuld be Q*hwn ined to olminate ebitucles and
delays. Under esisling praction, w here o parivomakes application
Lo withdraw o depasi it s to the witludrawal,
such withd: 5 not porniniie e pladntid? iz ubio o
male personal serviee L.f cotice of the application upons all
partics?" Twe changes o the wittwinmval procedare are
recommend{ed:

{1) The existing absoluie prohibiiio: of withidrawal
personal serviee on ali paciics showuld Lo eltiminstoc
olten, “defencunic” fa enduent domain proneedings con casily
be shawn to have ne combeusahle intorest in the property, The
courts oun ;:s-.-‘.tr:(ir the o Uf ;‘ora;o”w fra0l fUhotn iLois 1ot
i E Eond or Hodting the
;t;\';._*:e;u's that the par Lv
yibie proporky2?

(':7’} E. 1-;: iiFshonid b luilrw(a'\'ﬁvm netics ml"rh{:
a‘l”i e 'hﬂ 1 by moil ea the o thedr citernoeys, |

D opers inowhich the olher pariy has spponped or hc‘en

2hseni
8 (puite

i

P T Wb
2

. i, A
.:.\:s‘l. L: WL it OO [l”_unuu oG SuT

ol in osaleation
sunt of the deposit or
v in the trial on the
oy rule bhocouse it
doposiis. ("1\;:': law
the rule by enlling the
This loop}mk should

“{;5_:1{ ar W

ee of oy

o Jaw preclua

PR T
briis,  ILwi

the amount withdrawn an f’ qu;}partinff

IsSue Of COUI ,‘-t]OEII’U This is & «
encourages the plaintiff to make é‘.d(](}U"ll,«

enables defendaints to defeat the spirit of

plaintitf’s appraiser as their own wiiness
be closed by statut
Cost of \\-'midrawal Londs, Faisiing  law  reguives the
condemner o reimburse the cost of boud premaivas where the
noed for the bend arises from the defendant’s efforts lo withdraw
an amount  greater than  that originally  deposited. 32
Reimbursement is not required under existing law if the bond is
required because of conflicting claims among defendants.!®®

227 Caone Civ. Proc. § £243.7 (e).

LN /e

e oY Cone Crv. Proc, § 1243710

132 Cobe Civ. Proc, §12435(e).

193 Pepple v. Cowan, i Cal. App.3d 1001, 81 Cal. Rpir. 713 (1969); People v. Douglas, 13
Cal. App.ad 814, 26 Cal. Hptr. $44 (1971,

132 Conk C1v, PROC. § 1243.7(b).

133 Conk CIv. PRoC. § 1245.7(H).
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EMINENT DOMAIN LAW--HECOMMENDATION 1653

However, conflicting clatms to a deposit usuallv result {rom the
need to allocate the award among owners of seperate interests i
the propertv. In such a case, the need for the wocation—as well
as for the bond—arises {rom the eminent dommain nroceeding
rather thun from any act or cmission of the defendanis.
Accordingly, the condemnar should be required o veimburse

the cost of the bond in all cases cxcept where the nead for the
bond arises primarily due to an fssue as to Hile bebween the

claimants #39

Possession,  The prescat requirement of 20 davs’ notice to the
owners aud occupants of property belove the condomnor takes
possession'® should be cutended 1o G0 davs i e case of
properiy oceupied by a dwelling, business, or farm and o 36 duvs
in all other coses. The present 20 days” notice can resuil in serions
hardship and inconverdence. The lopeery notice requirements
will nol only serve (v scduce the pessibility of hardship and
inconvenicuce  but will alko nmizke  possible  1the  actesi
disbursement to the preperty owner of the reanived deposit
before he s oblizated to relinguish possessica '™ Hewever,
vhere the plaintift can show s urgent need for possession of
where the plaintift ! ts urgent 1 Hor
unoceupicd property, the coort shonld be anfhorized Lo sllow thic

] ]

laintif! to luke possession on such notice as the court deems
plaintif? to Like posse 1 the lee
proper under the ciremnstances of the case.y

-t 20 ee S od

Cas enacted, this provisioﬁ'is not limited to uncccupied property; it

applies to any property the taking of possession of which will not dis-
place or unreasonably affect any person in actual and lawful possession.

In addition to a lengthened notice period, the owner or
occupunt of property shoeald be able to ebtain relief fom the
order for postassion pyior [e judgment if the hardsiip 1o him will
be substantlic) and the condemnor does notl need possession or
will sutler insignificant hardship by having possession delayed. So
long as an order lor possession is in effect, however, the
condemnor should he entitled to enfercement of the order as a
matter of 1irht.

Prejudorment Peposit on Demand of Property Owner

The Commission has considered statutes of other states that
permit the property owner, in all cases, to demend deposit of
approximatc  compensation at  the beginning of the
proceedings.'3” Under these statutes, the condemnor usually is
given the right to possession upon complyving with the demand
of the condemnee. Although these statutes have merit,
integration of such a requirement into Califernia condemnation

S O COopE Crv. I'noc. § 12461 (costs of delermining issue as to title among defendants
are borne by defendants).
t35 Cope Crv, Pnoc. § 1243.3(c). .
L3¢ The lengthened time periods are also in aceard with Government Code Section 7267.3,
requiring 90 days’ wrillen notice before possession af orcupied property.
837 Bee, g, PA. STAT. AN, TiL 26, § 1-407 {Supp. 1963).

19 10 Gl6
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16064 EMINENT DOMAIN LAVW RECOMMENDATION

pmcedurv does nol appear feasiile ot this time. Nonetheless, a
greder ineentive should e provided to the condemuor to
deposit apnroximate cormpensation in certain classes of hurdship
Casas,

e such elass of cesesis where o residence is being taken. The
cormincn need fo parchiase anclber home Belove receipt of the
finad ovword ]Jl"r:tf« a perticolarly enerons bevden upon the
pronerty owner. The property owrer shoudd have a right o
derponed thal a deposit be made i the property being taken i
resicdentind properiy having not more than beo dwelling uniis
and heresines thereon, 3 the depositis not mede, interest al vhe
lepal rale of seven i

wreent shovid be ;11](}\&'(—‘;1 on the amowit of
‘rom the duie that the deposit should have

the eventusal award
Leen made,

N " -

(?"1 s of “hordship coe” i where vental propgorty

cet to s nigh vacaney rate due le the c:(‘.ndﬂmr iion
Tl ¢ owner of this tww of 1‘n‘o;}t=-rij.-' should e
lo denwnd o pmim ¥ esitand, absent
with the m‘m“m- liimise by r*ntiﬂf.‘d fo recover
his net rontad profits e

o
l

Propedure: fm Preternsining Right to Foke

bl vmaeny sl

[SHIAT t'l)_;'.:(ftiUl.]‘i to e ]?; ul i lﬂ]l\k AT i '('.d, LIl el
(o hearand d *ic e sueh obijections prior to the il
sonvation Swues. This priczity shoula be continued wd
Heeiod inoslatolony form.
YWhoio ihe court determines thei the pluiatiff does not heve
bl o i‘J‘([‘lffL‘ by eminent domain any property deseribed
in the complaint, it should be suiborized to order, in Hou of
imnwedistle dx.\.mls.\.l‘ conditionial dismissal os to that proporty
unlesy such corrective aclion as the court oy direct has been
taken x’a‘i"hm the tine direeted. The court should imposa such
eniiai oo and conditions as are just under the circumstances of
the p;nih alar case inciuding the requirement that the plaintill
sy to the defendant all or a part of the ressonable hilgrdno
snenses necessarily ineurred by the defendant because of the
pmum“ s [ailure or omission which constituted the hasis of the
objeclion to the right to take.

T
i’
I

Procedures for Determining Compensation

Pretrial Exchange of Valuation ala
The existing California scheme for pretrial exchange of

135 This recommendation wounld supplement the recovery far lost rents secasioned by
precondemnnation publicity as provided in Kloppring v Ciey of Whittior, 8 Cal.3d 39,
500 B.2d 1345, 104 Cai. Bptr. 1 (1472). »

Jo e

19 10 825



EMINENT DOMAIN LAW_ RECOMMENDATION 1663

valuation data among the pdlll( s to an eminent domain
procee ding: calls for o demand by a [‘nri\- no later than 50 days
prior to trial and the opportunily 1o make 2 eross-demand no
fater than 40 days prior to triad, with the actual exchiinge of data
oceurning 20 cays prior to trinl " While this scheme pormits the
cxcharyre of besde valiadion data, if Coos nol previaii sufficient
tine for followmup discovery 19 and theefore is nol as effoctive
as it ouy be. To remedy this defeet, the Conimission
recoinmends Lt the deinand and cxclinnee occur carlier in the
pt ccecding U will an opportunily for (o partics thierealter to
vndertake slwequent diicovery to witlin 20 davs bofore triw.
Uhis recomvendation vwould preserve Lhe mutuality of the
cxchiange scheme without mposing widtional burdens on the

mitiesg

(A

?i‘f!*dﬂ:* af %’-'C‘:{ of Coriaensaiion

_ oz places the burden of proof on the issue of
um;wnm 1o on the defonoant 2 Thiz borden s i aporonTiate
D erminend domuin procceding sinee the task of the Lrier of
fuct is 1o s hrovgh the conflicting opimons (F vidiie and
sapporting dats and fix v ite based on "u weight i gives Lo
Lo ';::-au'i}-‘ should be made 1o bear o greate bm'den of
peTsRasion: t} 1 the other,

£
i1
1
[

THIRNME LV elide

Sviatence of the value of aroperty i an eminent dommain

cuing st velate to the fair merket value of the
Adihough fair roerket value s nermeliv determined
aee Lo Topen merkat” transsctions,* there may be
s of property for which there & no onen g kot 45 To
ihe basic evidentiary standard of fair marke f v JILIC is

saHe o such special burpose propertics, the phr se ‘in the

fimiting diseovery imdertaken within 50 days of trisl)
s oceur no Tater than 10 days Tolowinz (ke dale on which 4 trial
Fhis will enslde an carlier cotoli o L preserving
Cnabie s the parliss wlion | T enr.in his cosnetion, the
sh-dernand she marginad etilive, the parlies
carrinnily Lo s » ks prior Lo the o :taff dage.
nation of e cross-demand wil! also serve ¢ v Lhe misimpression t]l.zl has
€N o some coses that o patov who serves a desand focd nol exehs e his pwn
s unlesy a cross-demand has been zeoved on him, The uclumg: of data should
accur 4 days price te trial uniess the parties agree to another date.
12 Gee, e, Uity & O ounly of San Iraneisco v, Tillman Estute Co., 205 Cal. 631, 272 P.
ak3 IigJ\.'
H See Evin, Conk § 814.
I see also Sacramento SRR, v, Heitbron, 156 Cal, 408, 408, 14 P. 975, 050 (1909}
% Exaraples of such special purpose properties are schogls, churches, cerneleries, parks,
and utilities.
d—-B7163
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1666 EMINENT DOMAIN LAW - HECOMMENDATION

open market” should be deleted frum ihe dofinition of fair
market value. ' This change wilt have o effect ondic valuation
of other properties for which there is an open m:l:'lu:t.)

<The legislation as enacted includes a provision that the fair market
value of property for which there is no relevant market is its value
as determined by any method of valuation that is just and equitable,

The Conumission plans to review at 2 futare time the provisions
of the Evidenee Code—Suetions 81 -7 —relating Lo evidence in
cminent domain and inverse condemuation procesdings.

Limitation on Valuation FEyperts

The munber of valuziion cxperts who may testifv for a party
i an emient domain proceeding i presently Insdted to two,
sulsicet to  showing of good canse {07 saditionat wiinesses M
This speciil provision is unniceessay usd should berepealed,
repeal would not affect tie genery) nathorily ol the courl to

control the number of expert witnoseos

Compersaiinn of Court-ippoiated Ane
The court may appoint spEraisers, releress, Cuininistioners, or
othey such persons to £+ the value of property thon. ' The fees
fired hy the court for such persens may nat oxeeed “similar fees
ixed hy r ; ;
for simila s G510 L0 COINIILENGTY W IOTE sty BPTVICCS Bre
adderod. 9 Thijs restiction on the srocuat of cotupensatlon is
rendered. 9 This testoiction on the arcount of co (ios i
wnwarranted and may precinde etlooiive gse of rovrtappoinied
apprdisers ang the Hke in commuiities th conaaralinvely Jow
foce seales. The wencral rules governing cowspensubion o

court-appointed third parties are suliciont.

Possession After Jusioment
The provisions for deposit, withdiawal, and nossession of
property following judgiment but prior to the time the judgment
beeames final arc unnecessarily restricdve, Spocific changes to
improve the procedures are reconumeided below.

Desosit of Award
Under cxisting law, lhe defendant receives notice that a

Geposit has been made on the award only when he is served with

an order {03 possession.’®! Since interest ceases Lo acerne when

such a deposit is made’? and since the defendant may need the

e Apphication of Lhe fair market value standard @0 special purposc properties is
ronsistent with other provisions dealing exprossly. with valuation of particular
properties. See, ag. Govr, Cone § 5285 ivaluation of propesty uider contract
under Cabfernia Land Conservalion Act of 19833 and I'vn. Hs. Cone §5407.2
valugtion of park land}.

L Cone Crv. Proc, § 1267

148 Cape Civ. Proc. §723.

148 Copr Civ, PrROC. § 1266.2.

150 Id

151 Copk Crv. Paoc. § 1254,

153 Cone C1v. Puec. § 1253b(e).

19 11 85 : 1
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= naiice of the

money oy ,1 mr}rt nf*'. CCIROVE.
‘ the (lime of

deposit in
making o
notioe the
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propi:
regi
Tnicass
be made clear
withavwvel parposes «
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shatnd !
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mupeies of theee prov

R TS S T
Virtheirawr? of Awer

Fxisting oy pros

ll-‘n‘(LJ \]. L?} i
saarpurty

a r;;(-o io
(dl‘ 11

Lo prorend

st Adior
warthidys ‘-\¢J

o,

1
1
IRttt L:

. \.A.I.-

o1 pndor:

AV et
oL This
]\t o

will porint the cowrt jo protac
it zapeas dizt the 8ol mohment TsTeAN
withidry i srasinie,  the oo
vt e : _'mrﬂ tie coned T
for anew teinl or }]f'.b prealed rom the 31 N o d the covrt
bolivves el ihere is a substantial pm-:ih voihat the judgment
will be vacaicd, reversed, or sot aside and a new sl granted.
Where there 35 o deloy helween entry of jadement and the
time of apportionment of the award and the defendants are
unable to agrec to the withdrawal of an amount deposited for
them, such wmount should be deposited in an ntercsi-bearing
account for their benelit upan motion of any defendunt ha\mg
an interest in the award. This will assure that the defendants will
not lose interest earned on the deposit pending resolutien of

153 Copk Crv. Proc. § 12540

1% 11 63

N T RN

/667



1668 FAINEST DOMALY LAWRLECOMMERNDATION
their dispute.

Possession Alter Judgment

The 16 ;
takeen by Uhie condonser pursusnd ooan u:}rrlw
oltuined aftor entry of jli.:‘fm{,nt it g angdaly 4*‘1 the ("' B
of aeeusied properly. This period shautis be ex t 330 da
in cuses whore the proserty is occupicd by dwaiifng, bn siness
or farm.

notice porind bolere nomay be

Ini'jssess:i(n]

kl

Satizfocton of Judment
Cnder erisiing law, vincecssary confusion has svisen from the
pureh tosvetical disiiction beiween o pavment fnte cowrt {0
safisiy thie jndument ;u*c’l 1 deposit ade pending sppeal or
1’3"(]('?‘ ¢ would be

i

otion for new treiel T8 One umid

provided for paving 1.3'3? amount of e wward into court after

ps

wnt, and [or withdravdie the swount g0 paid,

eniry of juc
ther oy nol cither party plans oo ;,-gc;d} OF reove for ey

)

ronistin;

i st a PR L S BT oy
Lo rogires that the condemyor sabisivy tha o lemeut

) it bocoes el exeepst Uiat, where the

1 ';'n' (;:1\"5
5 1he state or a public e POIa ton, it n1=_a}.- deioy
1o yedt i erder Lo mavket bonds to enable it o puy
A5 Fhis dedny ;'Jm\-isz-:m fél’il&lhﬂ [ cliininaied; a
i conee wuffers rusny hard=hins o the course ot the
Pinoin S ok \(‘“i‘i!t}ll oioa ]mblw project without the adderd
haorhip 0'5' 4 year's delay before he reeesves payment for his

IJJJ TCT

{ff}]'!f.L N

PEIY Y

vt thal the Si-day period clgnes without sutisfaction
=nt, existing law requites the pro;mrt} awner to
a1 before he is entitled to have the proceeding
1355 The property owner shoueld be permit nd to scok
of the eminent domaein proceeding upon nerpayiment
Levinig to make an expensive, fine-consuning, and futile
_ oo ceecute. To protect the condennor m such 4 cuse
ivenn disens 21 for an inadvertent iﬂ*uro to payv, the property
Cotor shoutd mive notice of intent Lo seek dismissal and should
“ e a gt to obtain the dismissal if the condemnor {ails to pay

in 20 devs therealter. e et 8 R
ALy preseat, it _is.not \E \\’vhdnm&\ the {ingl (;rdvl 0[%._‘-9\__

i ~inay he‘u“mmed alter sotistaefion of Judgmc*lta
e a1

2w

154 S Copns Civ, Proc. § 13341(c).
s Cope Crv. Pnod. § 1252
=5 Cone Civ. Pnac, § 1854,
157 Cope (v Prac. § 1251
155 Capr Civ. Proc. § 1252,

19 11 &7
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L v P - Ty .
s -2 ps e 4 e e Ny e LT - e R T

;([on(‘ or whe "hu the jushonent must Hrst Trecan e Ium! Laa L(w\ (ﬁ‘
Eth 4 pruiec‘h v oof all parties \flll(_‘ﬁ,ﬂl(‘(l e ] o Shionly] he aivacee
‘Fh,ar thata final seder ol ¢ (}!‘:’![”]‘l[] aticn oo !\ be 18- u(-{i omly afters

- gt 7

iﬂ]]m Sadpment. 77 - - T

T, gy, o e S o AL ko

EERS e

Costs
Code of Civil Procedure Section 12733 stales thal, i cminent
domain procendings “costs may be allowed or not.ulzd if ullowed,
nuy be sppartioned between the parties on the sme or adverse
wides, in the diserelion of the court.” Howover, very carly the
Salifornia Sunreme Courd held that Section 1235 “must he
limited by sociion 14 |now Section 191 of arlicle [ of the
-'\.:':;st:i'iul'ifm.... To require the defendunts in [an eminend
domnaiu] case to pay any perlion of their costs necessurily
inerdental tr“} 1}5L trial of the issues on their part, or any part of
the costs of the plainti{l, wonld reduce the just conmensation
avvarded by the jury, by wsum equal to thit paid by Uieis for snch
costs” 9 Thus, despite the lauguage of =ection 1355, the cases
hove geuerally atlowed he defendant s an emineni domain
proccading his ordinary coarl costs'™ excepl that the costs of
(‘]["rm‘n‘ininv tHile as between two or mose doiondants is borne by
e defendants’® The sdaicies should be revised to conform
with exishing law on cosis,
ase of e oappesl by the plyinidlf, the defendant has
v been HD‘\\Ld his eatis on appeal whether or not he is
conuriy R WWihere the dedlendant appr:'?s ancd
he i always allnwed Lis costs ™ Jlowever, the v isnot
. Ui U defendart who takes an appeal but does not
i1z entitled Lo costs. 7 A general tule should be provided
» delendent is entitled to bis cosis on sppeal in el eminent
s except where the court rules olnerwise.
Jefordant obtains a new trial ond subsequently fails to
ehinin an increased award, the cost of the new trist is taxed
st Bime o8 This vule §s unduly harsh and should  be

T T A A A e e,

g e R o e

i:f.u, N

sy & Coonty of San Francisco v. Collins, 98 Cal. 239, 262, 33 . 56, 57 (18431,

- Desoto Sehool Dist, v, M, & 8. Tile Co., 225 Cul App.2d 310, 315, 37 Cal. Bptr.

{1964).

Mroc, § 12461,

2T, Sas lolm.nlu Fe San Joacuin Tirainage Dist. v. Reed, 217 Cal. Ap) p.2d 611, 31

Cal. Hptr. 751 {1U6%).

194 Son o Regents of Univ, of Cal. v Morris, 12 Cal. App R 679,90 Cal. Rpir. 816 (1970).

165 (omp ares, e, (_Jl\ of Paldwin Park v. Stoskus, 8 Calid 553, 573, 53595 P.2d 1533, 1338,
15zl Bph 3 490 (1972), with City of Oakland v. Parifie Coast Lamber & Mill
Co., 172 Cal. 332, 155 P. 458 (19161.

Lo Conk Civ. Prmc. § 1234 (k). See, ez, Los Angeles, P. & G Ry, v. Rumpp, 164 Cal. 20,
37 P854 (18%).

IS

e 11 72
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1674 FSINENT DOMALY LAW—RECOMMERNDATION

chimimated: o defendant shonld not be requived to pay the cost
of obizining o proper and errer-free trisl,

Litigation Expenses

Foatry for Examination
Wipere a condemnor enters upqn proper to deterinine the
suiiebiliy of the property for public useiim steomprig pate the
Gwner for any damages catisert by the entry and by sy tests
mrche and sl pay the ewoer Ter bis const costs und ressonable
sltcrney’s foes o Tl"l'i(ik s 1y obraiming such Compens: hluh L7 The
L ’n.nla:}n {or award of alicroey’s fees shonld be exlendc led fo
imchude adl Hdecion expenses, | Lt such litisation expenses armuld
o recoverabie only where the condernnor acts untavefulily or
shushvely,
Proteal Settlement Gifers
'_ - substanes of the newly enacted stuivie ' requining the
porties to mahe Hnal settleisont oflers pr trial and svarding
ilm d 'u‘n{l ant his litigation expenses whore s offer was
rersonahle and the plaintifls offer was ureasemable should be
reizined. The legislation as enacted permits the court to c0n51der the
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evidence admitted as well as the compensation awarded in determining

the reasonableness of the final settlement offers.

1 Disinisse!

[ERSEEN i]}ul;mm“ A0

ices for Lho sorvices o

where the yf f‘;'
the delendant defleats a
e ) mpe tv by eininent dos

Sodedd to allow litigation expenscs ag ainst .ﬂi o 1,,|h 510
B Li[‘”’ & €LIJ._ emninent (lUﬂ]llﬁ o LG J;}U 18 {Lz(l‘."l"\(.’d
it dismissal for failere to p,o<0( ate (asituabion where
i ientin mmp pecg are denied h\ the cxisting lave 7 T addition,
C ke Suintif abandaons the 1}1:) .fj. after having talen
ez, b should pay all damage prmu.mlal\ caused by the
DTt (hub, this would permit wmpcnmhon for oss of gnodwill,
sorary interference with business, and the like, which might

por
 otherwise be compensable under existing 5 w172

£.

Rights of Former Owner in Property Taken
vt oy Oy Proc, §
168 Capk Crv, PRoc. §
e Cong (v, i“'[)( 51255
v Cone Crv. Tiac § 12464,
1t oo, oz, City of Tndustry v Gareon, 29 Cal. "\pp At 50, 05 Cal. Bptr. 208 (1972).
172 (] un:l(‘ af Civil Procedure Section 12530 (d) prov ides oy fol damnages arising out ol the

“raking and use’ af the property and any “lots o boapainnent of value” suffered by
the lnd and improvements.

1242.5(¢).
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EMENENT DOMAIN LAWBECOMMENDATION 1671

The Law Rovision Commission considered in depth the
possibility of permitting the former ovner of preperty taken by
eminent domain to repurclise that preperly should it become
surphis 1o ihe nceds of the condemnor ™5 The Cormisission has
concluded, hoveover, that o peneral cepuichase (i would
create practical peoblems of administraiion that far outweiph its
potential social benefits aud accordingdy vecommends ugainst
adoption of the repurchase richt as a sklutery requiroment.'”
Y3 oy backeraend study prepared T the Com

Formaer Owaers Nieght o Seporchase Land
{14730,
*For a simiiar conciusion, see Law DErORM Costdission oF BRives Conpmpis,

Loponyr as INsrnormarian 151210 (197,

1 oon this subiect, see Sterling,

4 Pac. L) B3
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