10/22/75

Memorandum 75-75
Subject: Annual Report

At the last meeting, the Commission requested that the staff revise the
Anmal Report to provide a summary of the work of the Commission at the beginning
of the report and to rearrange the various portions of the report. Attached is
8 draft of the revised report. We will, of course, have to further revise the
report to reflect the recommendations that actually will be submitted to the
1976 session of the Legislature.

If the Commission desires that the summary of the work of the Commission
appear lmmediately after the letter of transmittal, it could be located there.
We could print the page containing the summary on gray paper 8t no increage in
the cost of printing. Ve heve organized the report in the attached form because
we believe that the iIntroduction provides useful informetion.

We have arranged the portions of the report generally in the order in which
the matters covered are discussed in the summary. Is thils arrangement satis-
factory?

The Anmual Report (including the various recommendations that will be
included in the Annual Report) must be approved for printing at the November

meeting if it is to be available in printed form about April 1, 1976.

Respectiully submitted,

John H. DeMoully
Executive Secretary
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in couiurmity with Government Code bection 1333, the
Californi: Law Revision Commission herewiih subnnis ths
report of its activities during 1974

This report was printed during the first weex of Decesnbet
1978 so that it would be available in printed fram eariv in
January 1976. Accordingly, it does not reflect changes in
Commission membership after December 1 1975

Respectiully subinitted,
MARC SANDSTROM
Chairinan
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APPENDICED

I. Current Topics--Prior Publicetions and Legislative Action [ses papes 29-36
infra of this drafi]

II. Legislative Actiorn on Ceormission Recommendations (Cumulative) [soe pages 37-47
iofra of this draft}

IIT. Reccommnindation Relating to Admissivilily of Copies of Businzss Rzcords
in Eviderce {Januvary 197%)

V. Extract frcm Ra@port of AGSGmHEV Commitiez on Judiciary on Assemtly Bills
11, 24, 125, 126, 127, 128, 129, 130, 131, 26%, and 270

ate Committee on Judiciary on Assembtly Bills

V. Sxtract from Report of Senatez
27, 12%, 129, 130, 131, 266, and 278

11, 12b, 125, 126, 1
T, Extyoot from Report of Senate Commitize on Judiciary on Senats Bill 204
VIT. Report of Assembly Comrmittee on Judiciary on Assenbly Bili 73

VIIT. Rocommehdation Rzlating to Turnover Qrders Under the Claim and Dalivery
Low {Junz 1975
1¥. Reconzengatbion Relating to Releocation Assistance by Private Cendemncrs
(Dctobher 1975)
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X+ ERoocommeondolion Relating to Condemnction feor Byroads and Utility Resements
-
‘ “

Iﬂﬁ ouzr 1975

¥T. TQRecossendalion Relating to Transfer of Cub-of-State Trusts to Californi
{Dewoher 1G79)

X1, Roogmmardntion Relating to Admissibility of Duplicates in Evidence
(moverber 1975)
XITT. aeocmmendation Belating to Undevtakings for Costs (Novewber 1975)

XIV. TRecomrerdation Relating to Liquidated Damages (November 1975)

Xv. BReccamendation Relating to Oral Medification of Contracts (November 1975)

XVI. Reccmmendation Relating to the Claims Presentation Requirement in Inverse
Condernation Actions (November 1973)
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ANNUAL SEPORT FNR THR YRAR 10

INTRGDLUCTTION

ine primary cohjective of the Califarnia Law Revision Soamissicn is
to study Lhe starutory and decisional law of this siate to Jiscover de-
fects ano arachronisms and to recommend lepislation to effect ngeded
refocrs.

The Commission consists of a Mewber of the Ssoate appointsd by the
Committee on Rules, a Menber of the Assembly appointed hy the sneaker,
and sives adtitional mewbers appointed by the Governor with the advice
and consent of the Senate. The Legislative Counsgel 1z an ex officic
noavating member of the Commission.

The Commission assists the Legislature in keeping the law up to
date by inteusively studying complex and controversial subjects, iden-
tifying major policy questions for legislative attention, gathering the
views of iuterested persons and uvrganirations, and drafring recommended
legisiation for legislative consideration. The efforts of the Commis-
sion permit the Legislature to determine significant policy questions
rather than o concern itself with the technical problems in preparing
background studles, working out intricate legal ypvoblems, and arafting
needed legislation. The Commission thus enables the Legzlsiature to ac~-
complish needed reforms that otherwise might not be made because of the
heavy demands on legislative time, In some cises, the Commission's study
discloses that no new legislaticu on a particular topic is needed, thus
relieving the Legislature of the need to study the topic.

The Commission may study only topics that the Legislature by can-
current resoclution authorizes it to study. The Commission now has an
agenda of 22 topics, Including five new topics added by the Legislature
at the 1975 session.

Commission recommendations have resulted in the enactment of legis-
lation affecting 4,037 sections of the California statutes: 1,615 sec-

tions have been added, 853 sections amended, and 1,389 sections repealed,

=]



SUMMARY O WORK OF COMMISS5TON

Puriag 1372, the Lav devision Commission was engered In twoe prin-
cinal casks:

i) Fresentation of its leglslative program to the Legislaturs,

(2) Work on various assignments given to the Commission by the
Legisliacure.

At the 1975 session, two resolutions and 21 bills were intraduced
upen recommendation of the Commission. Both of the resolutions were
adopted; 17 of the bills were enacted; one bill was held over to the
1976 session} and three bills were held in committee, The 17 bills en-
acted in 1975 (which added, amended, or repealed approximately 750 sec-
tions} dealt with a wide variety of subjects: A new comprehensive emi-
nent domain law was enacted as were bills relating to evidencet modifi-
catlon of contractsy escheat of smounts payvable on travelers checks,
money orders, and gimilar inatruments? payment of judgments by local
pubiic entitiest and out-of-court views by judge or jury.

The Commission plans to submit 1l recommendations to the 1976 session.
These recommendatioms deal with partition of real and personal property,
attachment, turnover orders under the c¢laim znd delivery law, relocation
asesistance by private condemnors, condemnation for byroads and utility
eagsements, admisaibility of duplicates In evidence, transfer of out-of-
state trusts to Califernia, undertakings for costs, liquidated damages,
oral modification of contracts, and the claims presentation requirement
in inverse condemnation actions.

During 1976, the Commiegaion plans to devote the major portion of
its time and resources to the study of nonprofit corporation law. Other
topics that will be under active study during 1976 include creditors'
remedies; condemnation law and procedurej evidence} and child custody,
adoption, guardianship, and related matters.

The Commission also has been engaged in a continuing study, made
pursuant to Section 10331 of the Government Code, to determine whether
any statutes of the state have been held by the Supreme Court of the
United States or by the Supreme Court of California to be uncomstitutional
or to have been impliedly repealed.

During 1975, the Commission held nine separate meetings, consisting

of 21 days of working sessions.
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LEGISIATIVE uTHVGRY e
SUBAITTED G0 197% LoGiALATIVE Skn:
Tuortyveone bills and two concurrent resclutiens wers intredocsd to of foe.

Luate the Comrission's recamsondations daring 1975, The cancurrernt regolutiony

wvoere adophod, 17 of the Bills were enected, one bill was held cver fop hear:

in 1970, o0d three hilis were nol enacted.

wenig Domain

Eieven hills--Assenbly Bills 11, 126, 125, 126, 127, 138

and I7E--wore introduced by Aszzemblyman Alisier Mehlister to effectuate the Cone

. L erant lon Pre

rvision (oot

Ieports 1C0L (167, 4 noolor

)

of substintive, tochnteost, ond claritvine mdreants were made bLefore Lhe Lilis
b ? N e

Le Lsaonbly Judiciory Commitice and the Serate Juiiciary Jos.

mente,. Beo

le w100 .
Sz 7 e
lew Gl
/ ca il i1

nonew, comprehensiveo

€, was enacted es Chapeter 1275 of the Statutes of 1975,

i ise BELL are not deteiled Lore bLeenuse the Ceamistion plens
to publish, in cooperation with the Californis Continulrg Educaticen of the

Bar, a pemphlet centeining the statute a3 enacted with the officiel Commsnts,

1. The Cormission had planned to submit reccumendaticns to the 1G75 Lepgig-
lature relating to inverse condemnation (cleims presentaiion reguirement},
liquidated damnges, prejudgment ottschment, and wage garnishment procedurs,
See Annuzl Report (Dacembar 1974), 12 Cal. L. Revision Coarm'n Reports st
512-513 (1974). However, the Commission wes unable to prepare these rec-
oomendations in time to permit their sulbmission in 19Y5. The Coemizsion
plans to submit two of the recommendations to the 1976 Legislature.

See "1970 Legislative Program" infra.

5

, 129, 135, 131, 246,



Assembly Bills 266 (state agency condermaticn) and 278 (conforming amend-
ments to codified section$ were enacted as Chapters 1239 and 1240 of the
Statutes of 12375, A number of substantive, technieal, and clarifying amendpents

were rade to the bills before they wore enacted. Thess amondments likowise are

{7

not detailed hoere because they will be included in the pamphlet containing

the statute as enacted with cofficizal Comments.

Assembly Bilie 12h, 125, 126, 127, 128, 129, 130, and 13}, making confeorm-

)
ing changes in special district statutes, were enacted as Chapters 384, 581

>
385, 1176, 582, 586, 387, and 1276, respectively, of the Statutes of 1975
A fow technical amendments were made before the bills were enacted. For

revisions made in the Comments to various sections of these bills, see the
extract from the Assembly and Scnate Committee Reports set out as Appendix

IV and Appendix V to this Report.

Qral “odif{icziion of Writion Corlracis

Tuo bills were introduced by Assenblyman HMehlister at the L8975 szssicn to

glipuusts (he recorcendation of the Ceommwission on this subjeoct.  See Recomends-

r Relating to Oral Modification of Vritter Contracts, 13 Cal. L.

Hevisiou Comn'n Heports 301 (1276).

Asgortiy #ill 7h, which Dbzcame Chapter 7 of the Statules of 1975, was intre-
duced {o =f{ccinate the Commission's reccmrendation concerning.Secticn 2200 of
the Commercilal Code. The bill was enacted as intrcocduced.

Assepbly Bill 75 was introduced to effectuate the Camission's recermanda—
ticns concerning Section 1698 of the Civil Code. The bill was not enacted. The
Commission plans to submit a revised recomrerndation on this subject Lo the 1975

Legislature. 8Sze Reccrmendation Relating to Oral Modification of Contracts

(Hovember 1975), published as Appendix XV to this Report.

o
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TPaymant of Judgments Apainst Local Public *ntitins

Scnate Bill 607, which became Chapter 285 of the Statutes of 1975, was in-
troduced by Senator Alfrad H. Seng 1o effectuate the recommendation of the Com-

missicn on this subject. Bze Recamondation Felziing Lo Payment of Judsronts

hpainet Local Public Entitiss, 12 Cal. L. Rsvision Ccmm'n Reports 575 (1034)

Thz kill was enzcted as introduced.

View by Trier of Fact in a Civil Case

Senate Bill 294, which becane Chapter 301 of the Statules of 1975, was in-
tredocad oy Serator Robert §5. Stevens to effectuate the recommendaticn of the

Commlssion on this scbject. Bee Reconmendation EBzlating to View by Triecr of

Fact in a Civil Case, 12 Cal. L. Revision Comz'rv Reports 587 (1974); Report

of Benzate Com

M

sittee on Judiciary on Sonsts Bill 290, Senate J. (March 13, 1975)

at 1852, reprinted as Appendix VI to this Report. Assembly Bill 294 was
amended before eractrent Lo revise the language of subdivision (L) of Scco-

tion £5i, whiel the bill proposed Lo add to the Code of Civil Procedure.

Two biils relativg to evidence wore introduczd in 1975

-

Ceod coune exgeplion to physician-patient privilege. Assembly Bill 73,

which hecouo Chepter 318 of the Statutes of 1975, was intreduced by Assambly-
man Mohlister to efTectuate the reccmmandalion ol the Coammission oh this

subject. Bee Rzoommendation Relating o the Gocd Cause Exception to the

Physician-Patient Privilese, 12 Cal. L. Revision Camm'n Reports €01 {197h);

Repeort of Assembly Commitice on Judiciary on Assemply Bill 73, Assembly J.

(Feb. 27, 1975) at 1352, reprinted as Appendix VII to this Report. Before
enactment, Assembly Bill 73 was amended to revise Sscticn 999 of the ETvidence
Code to read: "There is no privilegs under this articlie as to a cammunication

relevant to an issue concerning the condition of the patient in a procesding to

r;f



recover damages ob account of the conduct of the patient 1f good cause for dis-
closure of the cemmunication is shown."

Admisszibility of copies of an2ss records in evidence.  Assembly Bill

974 was introduced by Assembl yrman HeAlister to effectuate the recoammendation

of the Commission oa this subject. See Recamiendaltion Releting to Admicsi-

bility of Copies of Pusiness Becords dn lividence (Jenuary 1975), published as

Apperdix IIT to this Report. The bill was aot enacted.

Racheat-=Travoclers Checks. Meney Orderz, and u1m1‘ar Instrumants
. . 3 ]

ssenbly Bill 192, which becams Chapber 25 of the Statutes of 1975, was
intreduced by Assenblyman Medlister te eflectuats the recommipdation of the

Comnission on this subject. See Recawrerdation Relating fo Dscheat of Amounts

Payelble on Travelers Checks, Merey Orders, and Similar Insbruwsnts, 12 Cal. L.

Revision Comm'n Reports 600 L“f Aosewbly BI11l 192 was amended before er-
Nt prd

It

o)

actmenl Lo delets the recammendsd angndoents to Szetions 1530 arg 1532, COther

93]

techrical amendments ware made,

oo tilly were introduced on this subject in 1975.

corrishmert exemplions. Assembly Bill 90 was introduced by Assembly-

ey Bealssuer b effscetuate the Commission's recawsendation concerning this

subject. See Recommendation Relating to Wape Garnishment bxemcticons, 12 Cal.

L. Revisicn Came'n Reports 901 (197%). The bill wes not enacted. It passed
the Assembly but was held in the Senate Judiciary Committee.

Prejudgment attachment. Assembly Bill 919, which was introduced by As-

semblyman McAlister, was amended te delay the operative date of the new attach-
ment law (Chapter 1516 of the Statutes of 1974) from January 1, 1976, to
Jenuary 1, 1977, and to continue the operative effect of Chapter 550 of the

Statotes of 1972 (which revises the attachment law) frem December 31, 1975,

5

to December 31, 1976.



Assembly Bill 919, which became Chapter 200 of the Statutes of 1975, was
recazmended by the Law Revision Cemmission. The Cemmission plans to scbmit
a number of amendmeris--mostly techiniical--to the new attachwment law for an-
actment by the 1974 Legislature. The Comrission recomrerded the delay in
the operative date of the rew attackmert law in ordsr to aveid the need Tor
lawyers and others te become familiar with the new law in 1976 a2nd then study

it ag

ain cne year later in 1977 to detlzrmire thz changes made. Also, the
delayed operative date avelded the cort of reprinting revised forms fo reflect
the amendments that will be pronessed at the 1975 session. For the recommenda-

tion on this sebhject to bz sutmittad {o the 1975 Legislaturs,

tion Relating to Revision of the Atteschment Law (November 1975), to be re-

printad in 13 Cal. L. Revisien Ccomm'h Reports 801 (1974},

E@{}iticn el Fzal and Perscnsl Drovkﬁtv

Aosembly Bi1L 1671 was intreduced by fissenclyman MeAlistor to 2ffoctuoate

the recowmerdation of ihe Commission on this subiccl, See Tecommendslicos

(2R

to Partition of Real and Persconal Propszriy, 13 Cal. L. Revision

Cerr'n Zenerts 507 (19?6). The BILl vas peanding in the Asszmbly when the
crisloture recessed in Septerber 1975, It will be set for hearing by the

Aszestly Judicdary Committee when the Legislature mzets in 1976,

Resclutions Approving Topics for Study

Assesbly Concurrent Resolution Ne. 17, introduced by Asscmblyman

McAlister and adopted as Resolution Chapter 15 of the Statutes of 1975, au-

thorizes the Commission to centinue its study of topics previously author-

ized for study and to study Tive new topics (ocut-of-state trusts, class actions,
offers of compremise, discovery in civil actions, and possibilities of revsrier
and powers of termination). The rasclution also approved the removal of one
topic (righ%t of nonresident aliens to irherit) from the Commission's calendar

of topics

9



Assembly Cencurrent Resoluticon No. 26, intrcduced by Assemblyman McAlister
snt¢ adepbed as Resolution Chapter 82 of the Statubes of 1975, authorizes the
Commission to study a new topic and related matters--whether a Marketable Title
Act ghould be enacted in Califernia and the rolated fcopics vhether the law re-
latirg to covenants and servitudes relating fo land ard the law relating to
neminal, remctc, and chsolste covenanis, ccrditions, and restrictions on land

uee =zhould be revisged.

/0



1976 LEGISLATIVE PROGRAM

The Commission plans to submit the following recommendaticons to the
1976 Legislature:

{1} Recommendaticn Relating to Partition of Real and Personal Prop-

erty (January 1975), to be reprinted in 13 Cal. L. Revision Comm'n Reports
401 (1976). Assembly Bill 1671 was introduced at the 1975-76 Regular Ses-
gsion to effectuate this recommendation.

(2) Recommendation Relating to Revision of the Attachment Law (Novem-

ber 1973), to be reprinted in 13 Cal. L. Revision Comm'n Reports 801 (1976},

(3) Recommendation Relating to Turnover Crderg Under the Claim and

Delivery Law (June 1975), published as Appendix VIII to this Report,

{4) Recommendation Relating to Reloration Assistance by Private
B Y 25

Condemnors (Octeber 1975), published as Appendix TX to this Report.

(5) Recommendation Relating to Condemnation for Byroads and Utility

Easements {(Cctober 1975), published as Appendix X to this Report,

(6) Recommendation Relating to Tramsfer of Qut-of-State Trusts o

California (October 1975), published as Appendix X1 to this Report.

(7) Recommendatinng Relating to Admissibiliry of Duplicates in Evi-

deiice (Kovember 1975), published as Appendix XII to this Report.

(8) Recommendation Relating to Undertakings for Costs (November

19753, published as Appendix XIII to this Repert.

(9) Recommendation Relating to Liquidated Damages (November 1975),

publisherd as Appendix XIV to this Report.

(10) Reccommendation Relating to Oral Modification of Contracts

(Novehar 19753}, published as Appeadix XV to this Report,

(11) Recommendation Relating to the Claims Presentation Requirement

in Juverse Condemnation Actions {November 1973), published as Appendix

¥VI to this Report.

/!



(1} No decision of the Supreme Court of the United States holding a
statute of this state unconstitutional has basen found.

{2) One decision of the Supreme Court of California indicates that
a statute of this state has becn repealed by implicatien.

1t
. i v . . .
Gould v. Grubb, in helding uncenstitutional a charter provision

of the City of Senta Merica giving prefereniial balloet positicn to in-

cumbents seeking reelection, roted that "the state statutes providing

l. This study has been carvied through %5 5. Ct. 2683 (Aug. 1, 1575) and
15 Cal.3d 321 (Oct. 14, 1975).

2+ Faretta v. Celifarnia, .S, , 05 8. Cb. 23525 {1975), roversed
a Califorria crand thefv co victicn wrere the trisl-conrt had rofussd
~the defendant's 25t to represent himsslf. The Court anncunced a
constitutional rig' of selferepresentaticon. Califernia by statute
denices the right of self-rerresentaticon in capital casss. See Penzl
Code §§ 686(2), 656.1, 55%, 957. Faretta, = noncapital case, dig
not hold thess sscticns uncenstitutionral, but that is the clear im-
sic

rort of the decis

Breed v. Joncs,
federal hateas corpu
Jjecrardy by a juoveni
tried as an adult for the ooas offense. in s8¢0 doing, nonever,
the Court invalidatsd no suztube

U.8. __, 95 3. Ct. 1779 (1975}, held on

U
at a Cali?orni“ iuvenilu vas once nlacoi in
i

3. Repeal by Implication occurs when a statulory en

3
- ne express reference to 2 waricr statuts on the ek
inconsistent with the orior staiule and cannot T2 reccnei
See L5 Cal., Jur.2d, Statutcs §§ 77-79, at 599-505 (1958).

4, 14 cal.3d 661, 536 P.2d 1337, 122 Cal. Kptr. 377 (1975).

/2



preferential ballot position tc incumbents have been repealed” by Govern-
. 5 . E -

ment Code Section 89000, which forbids such preference. Preferential
ballot position has been afforded to incumbents by Elections Code Sections
10202 (state, distriet, or cournty elections) and 22370 {wunicipal clec-
tions}.' Since these scctions are inconsistent with Goverrment Code
Section 89000, they are repealed by implication,

{2) Eight decisions of the Suprems Court of California held statuies of

5

thisz giate unceonstitulional.

& Gould v, Grubb, b 051,33 6561, 657 n.5, 535 P.2d 1337, n.9,
122 Cai. Rptr. 377, 320 n.5 (1975).

4. Government Ccde Secticn B30C0 provides: "Any provision of law to
the contrary notwithstandirg, the order of names of cundidates on
the baliot in every elsction shall be determinsd without rezard Lo
whether thz cardiddte is an incupbent." This section was enacted
as part of the "Pclitical Reform Act of 197k," ses Govi. Code
§ 81000, = statewide irnitintive reasurz {Prepositien @) approvad -
at the Jure Lk, 1674, primary olecticen, effective January 7, 1975.

i, Althouzh Prorpgsitior
Code, Sectlons L2
repeal Ly implicaticn.
10200 throush 10°24% ax
10234 which eli: ol
counly clection: and »
chance drawing.

ressly ropegled numercus prov
27870 vere not arcns Lhom,

By Chapler of the Statasss ol 1

cialifinztions on the apolication or administration of state statutes
clezut o srevalidating any statutory languase: Murgoia v, Muniningl
Coorn, 15 Cal,d 295, P.7d . Cal. Rptr. {1975} (crin-
inal dafendant has coﬁEETtutionETﬂriEEE to raise defznss of intentional
s2lentive enforcement of penal statutes); United Farm Workers of
America v. Superior Court, 14 Cal.2d 902, P.24 ' Cal.

Rptr. (l??S)(temporary restraining ordg?“affectEEE substantial
free gpeach interests may not issue ex parte under Cods of Civil
Procedure Section %27 unless applicant shows reasongble, cood faith
effort to afford opposing party or counsel notice and coportunity

to be heard); In re Shapiro, 14 Cal.3d 711, 537 P.2d 838, 122 Cal.
Rptr. 768 (1975)(due= process reqguires prompt dismosition of parcle
revocation proceedings where California parolee is convicted and im-
prisoned in another jurisdiction for orime committed while on parole);
In re Rodriquez, 14 Cal.2d 639, 537 P.2d 284, 122 Cal. Rptr. 552 (137%)
Talthough life-maximum penalty provision of Penal Code Section 258 was
not unconstitutional on its face, its administration by Adult Authority
under Indeterminale Sentence Law resulting in 22 years' imprisonment

in this case constituted cruel and unusual punishment under California

Constitution}.
13



: ; a : 9 5 :

Santa Barbara School District v. Superior Court,” held that Educatilon Code
Section 1009.G, which provided tkat "[n]o public school student shall, because
of his race, creed, or color, be assipned to or be reguiced to atteuad a particular

IIlO ) x - - ) . 2
school, 15 unconstltuticnal 2s applied to school districts manifesting eilther
de Jurc or de Tacto vacial segregatiorn.
I 5 w . e _
In re Lisxz R. held that Evidence Code Scciior OC1, ;hich created a pree

o~

sumption that the child of 2 married vomsn is a legitirate crhild of thut marriage
and allows the presumption <o be dispufed by a clacs of persons wkich doszs not

include the natural Tather, is an unconstituticnzl denial of the natural Tsather's

iz
right under the duz process clause to show that he was the parent of the child,
: wavion cases . Te 13 .og : i11e LR
In the compavion cases of Poople v. Feagley, and People v. Poaneville,

the California Supreme Court held ﬁnconstitutional the provisions of VWelfare
and Institutions Cede Section 6321, authorizing involuhtary commitment of a

mentally ciscrdered sex offender upon a three-fourths verdict of the jury, as
veing in conflic: with the egu.l proiection clauses of the United Statesg and

California Constiiuticns and the due process clause and the irplied reguirement

. R - - i . L - e TR
S, 13 Cal.3d 315, 530 P24 it 118 Cal. hptr. €37 (1%73).
10, BEducavicn fode Seciicn 1000.0 was adopted as an inl iative moasure at the
gencral election of Hovemier T, 1092, EBznta Ee hars ol : perior
: - Lo - : -z 1 e o
Court, 13 C21.34 313, S, 530 P.24 609, 611, 1it Cal. : 1975 ).
Ao lenisleive repesl or tmendment, therefore, must e resutoitte the

volcre. Cal. Oonsi., Art. &, § 24{c).

11. 13 C=1.3d 636, 5322 P.23 123, 119 Cal. Bptr. 475 (1975).

12. By Chapter of the Statutes of 1975, operative July 1, 1976, Evidence Code
Section H61 1s rep=aled and its rebutiable presumotion is revised and re-
enacted in new Civil Code Ssction T004{a){1}. The uncenstitutionally re-
strictive limitation of Section 661 on the class of persons permitind tlo
establish paternity is considerably broadened in new Civil Code Section
7006 and would include the parson claiming to be the natural Tather in
In re Lisa R., 13 Cal.3d 636, 532 P.2d 123, 119 Cal. Rptr. L75 (1975).

13. 1k cal.zd 333, 339 P.2d 373, 121 cal. Rpur. 509 (197%).

£

14, 1k cal.3d 384, 535 P.2g Lok, 121 cal. Bptr. 540 (1975).

/4



of the Californies Constitution of & umaniirous Jury verdict for 4 criminel con-

15

victicn. The Fea

fley case firther held that the portions of Velfare and

-

Institutions Code Scetions 6310 and 6226 auvthorizing indefinite confinement in

a prison setting of & mentally disordere’ zex offender vere unconstitutioral

under the cruel and unusual punisiment clanses of the United States and Czli-

16

forala Constitutions

~t

1 . . ,
Beaudirean v. Superior Court 7 held unconstitutional Goverrnme:id: Code Sections

O47 aud 951, the provisions of the California Tort Claims Act whichk regquire the
: P

filing of en undertaking for costs by the plaintiff upon demand in an acticn

against a public entity ({Section S47) or a public employ-e or former public

15. Tn & third Fomparwor case,

121 Cal. BRpur.
gex ofiendor p

abls doubt) =«

of thz United

Boaneville. 14
5Ll (1975).  Th
stitutiong Ced

law Tor tha tri:l for civil conszs"} wun

{107;) Yo thot

Tﬁ?:@i]T\u, the criminel standard of proof {beyond reasan-
ag  constitutiomelly compelled oy 1ns due proees

Etgtes and California retitutions.  Accord, Pzonlae v,
1 - v - T e e
01,33 38h, 105, 535 pong Lol W05, 121 Cal, fhpir. 5h0,
L] 'ourt notﬁd gngU. in = dinzs, Welfars ard In-

I

e Saction 6321 {"{4he

11 b= had as provided by
nie Code Secticn 115

("felxeool as otisrwize provided by lav, the burd:in of proof reguirss
prool’ by a prenundarance of the evidence") allow Tor 8 burdsn of nroof
hezaviar thon the civil standard to be ectablished by judicisl decizion.
By suven construction, the court in Burnick was able igo sugtsin ihe cone
stlquzoﬂal‘iy of thesa two sent1oﬁ:T~m§:E People v. Burnick, 14 Cal.zc
at 31M, 539 P.2d 2t 357, 121 Cul. Rptr. ot 993,

n
W

1.

i

16. In Peoyle v. Tezrlev, 1h £al.3g 338, 347-3L8, 53% p.2d 373, 370-379,
Rptr. 90v, 514-35175

o
o
1

107
(L275), the court i dictum cast doubt con the constitn

tionslity of otaor provisicns of the Welfare and Insctitutions Codz which

afiord variouk
fergder found
to trea Uruu.

diseriminstion”
6315, tg those

ality of siuch discriminatios is "obvlous.” 1h Cal.3d at 348, 5335 .22 at 37&-
. ,

379, 121 Cal.
arples” of =suc
{periodic prog
Tor contirued

121 Cal. Epur.

procedural safepuards f a mentally disordered g=x of-

renable to treatment and deny them to ihose found net armenabla

The ecourt observed that "the most glaiving example of lezislivive
was 1rn the selective denizl of Jury trial, undel Scclieon
found not emenatle to *“‘tLEJu, anu that uhe unconstitutions

Frir. at 51i-215, The court noted that "[tlhere sve obior ey
i disceriminacion in Uellare and Instituticns Code Seeticns 5317
ress reports) znd 6327 (hearing to review Tactual justifieation
confinement}. 14 €a1.3d3 at 343 n.7, 535 P.2d at 378-379 n. 7,
at 514«515 n.7.

17. 1k cal.3a 48, 535 P.2d 713, 121 cal. Rptr. 385 (1975).
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employec (Section 951), in that the absence of a statutory provision for a prior
hearing on the merits of the plaintif{f's cldim or on the reasonzbleness of the
amount of the undertiking resﬁlis in & taking of the plaintift’s property without
due process ol law.

- ,

IE re Fdmar 5;18 held that the portion of Welfare and Institutions Code
Section 554, which provides thut a minor's application for a rehearing after
proceedings before a juvenile court referee under the Juvenile Court Law shall
be "deemed denied” 1f not acted upon by 3 Judge within the statutory time wveried,
is uncenstituticrzl under Arlicie VI, Secction 22, of uhe.California Constitution,
which restricts juvenilie court raferces {o the performznce of subordivate judi-

20

Dupuy w. Supsrior Court  carved out an exception to the ungusiified Cali-

fornie constitution:l provision gronibiting issuance of the court's process

2

4 1 Y 1 -
against the state to prevent collection of any tax,“* holding that the taxpayer

‘has a Tederzl constitutionel right to cnjoin 2 tax szle of his property pending
. _ .22
an administrative hearing.

18. 1k cal.3a 727, 537 P.2d L0G, 122 Cal. Bptr. 57h (1975). .

19. The court construed Welfare a,d Institutions Code Seetion 558 to reguire
that "spplications wiich would e "deemed denied' u.der the section's
literel wording be instead granted ss of right . . . "% 14 Cal.3d at 737,
53¢ P.2d a4t L13, 122 Cul. Rptr. 2t 531, However, the effect of the decisicn
is 1o rendeor the literal wordine of the statute invalid.

20. 15 Cal.3d 23, P.2a Cal. Bpir. ___ (1975).

21. Cal. Censt. Art. XIIT, % 32, formerly Art.XIII, § 15. See Dunuy v.
Superior Court, 1v Cail.sd <3, 27 n.b, P.2da ., Cal. Eptr.
s s {25T5), "“ T T

22. Since the apti-injunction vrovision of the Caliicrnic Constitution is
"plain and unamviguous,” IDupuy v. Superior Court, 15 Cal.3d 23, 35,

P.2a s, Col. Rpur. _ ,  (1675)(dissentirz opinion), and wust
yield to the paramount provisions of the United States Constitution, "id.
at 31, P.24 at ; Cal. Epir. at , the anti-injunction pra-
vision is to that extent unconstitutionai.

Th2 court further held that seizure of the taxpaver's property
could be enjoined wupon a showing that selizure would cause irreparable

1z
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Skelly v, State Personncl Board, keld that the provisicns of the

State Civil Bervice Act concerning punitive action against a vermanent
2L

civil service emplovee, pariicularly Government Code Section 1957h,
violate the due prozess clanse of the United States and California Con-
stitulions since they allow the state to take punitive action by simply
"potifying" the employee and afford nim no other prior procedural pro-

25
tection to "minimire the risk of error.”

karm to him and that under no circumszances cguld the government es-

tablish its tawx claim. Td. at 32, P.2d ot s Cal. Roir. at
. However, this richt dees not flow frem the federal constituticn.
Td. at 27, P.7d st s Csl, Kobtr. at . Rather, ihz risni

is based upon a judisially enarafied expeption to tpe anti-infunziion

s - r 2 - A . K - pe
arovision of Lhe California Ceonstituiicon. T4, at 34-30, P2
. Cz1. Rpir. at {eissenting opinion).
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fooser Btefan A Rlevenield, Donlt Hell Iew Scinool, Uhiversity of Callfornia

LA Luv School, sre serving es

the olodm nnd delivo

1. For infersaticn concerning prlor Comadssion recammend%tioﬂ znd studies
concerring these topics cnd the legislative history of legislation

introduced to effectuate auch recosmendsiions, see "Current Topics~e-
Prior Tublicstions and Legizlailve Action,'” infra.
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lature. BSee Recormendation Relating to Revision of the Attachment Law (No-

vember 1975), to Le reprinted in 13 Cal. L. Revision Camm'n Reports 201 (1976);

Recommendation Relating to Turnover Qrders Under the Cleim and Delivery Law

(June 1975), published as Appendix VIIT to this Report. To a large ex-

tent, f.x

regernsr bl v

e bchieal snd clecifring changes, but

andation 5

the oty

renitionnd subsiantive

P
&1
b
e
P4

rey

IR

oaure.,  Wihather the low and
stion shoule he roviced with a

comaprehensive statute that will

5

D OTEGITe ¥
VICW (0

safepusrd the riphte of all parties to such & ~seeedings.

A onowy caapronsnoive erinont Exivent Doraln Law--uss

guacted by 4h2 1975 Legisiaturs wWdation. The Commission

nlens Lo svimld

sepgets of emineut dewmuin law

£ o Y
to the Lasistarre by

i N oto this Bapord. slre plope io study ths
provish:no of the EHvideoce Code rolating erminernt donaln &nd inverse

7 Lo the pew Eminznt Domain Law,

LI Y] S 1 5" T S T ] R T |
Voeldonoe,  SYhother the Fyidanoe ol dhootd be rovied,

The Commission plans to submit a recowmendstvion relating to the Evidence

Code to the 1976 Legislature. See Recommendation Relating to Admissibility of

Duplicates in Evidence {November 1975), published as Appendix XII to this Report.

The Commission has also undertakan a study of the differences between the newly
adopted Federal Rules of Evidence and the California Evidence Code. Profecssor

Jack Triedenthal of the Stanford Law School it the Commission's consultant on

this study.
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Partition procedures. Whether the varions sections of the
Code of Civil Procedure relsting to g.mrtifia'ﬂ‘y %hf"*:i{] be rovised
and whether the provisions of Code of Oivil Procedure
reLﬂingtctim'cnj“*uuﬂionfﬁ;i.~1Han .ﬂea*;nlﬂr provisions
of the Probate Code relating to (he coniiration of sales of reu
pHMuﬁydeﬁMPMnUCmMMTdemmﬁh »nhdvmlmuu
and, if not, whelboy there is nood for claciffeution a5 to which
of them geverns confirmation of private judiciat partilion sades.

ibie
EED

A reccsendetion velating to U Lepic vaa published in Jenwary 1975,
{6 Bepuler Session to

o Partition

¢f' Reel snd Forconnd

toobe reprintsd in 13 Cul.

The ill will b2 conmsfdered by tus

1976 sessien of the Jeginlature, Phe Comsiscicn has revieved varions come

wents it hews recaived concerning the recormendeticn and will PrORose & Gub-

ber of revigions in the & senslon. QGurrott

. Einore is gervine

I

£1
EREFR e R ot eaacthed, The
P TR plEus o svlal & owow reoceacndotion to the
VUG Leranininies, i Bt i ey _- i T ik oo

(Fovesber 1775}, published as Appendix XIV to this Report.

Modiicativn of contracts. Whether the law relating to
modificatlion of contracts should he revizaed.

A reccumendation relsting to modification of contracts was submitted to

the 1975 Legislature, See Recomsendation end Study Relating to Oral Modifi-

cation of Uritten Cemtracts {Tanuary 1975}, to ke reprinted in 13 Cal. L.

Revision Comm'n Reports 3C1 (1676}, Two bills were introduced to effectuste

20



the Cozmission's reccomendation. One bille-relating to Comsercial Coﬁe Sec~
tion 2209--uss enacted ag Chapter 7 of the Statutze of 1475. The other bill
w-relating tc Civil Code Becticn 1508-=ves not enacted. The Conmisslon has
reviewed its prior recomendation and plens o sutmlt & new recgsmendation

E.

releting to Civil Cede Seerleon 1693 Lo the 19706 legisisture. Bee Recosmends-

. firopim e 3 s

tion Relsiinge to Orel Holiilenu on er Goutrocis {Hevenbsr 1975), publlshed

as Appendix XV to tils Beport.

a Czlifornfa. Whether the law re-

lating to transfer of out-cf-state trusts to California should be re-

sdeticn on thils fople to the

s

fhe Cosaission plons Lo subsit a rece

fem Pelating to Trannfer of Qui-of-Dtate

trusts to California (Qctober 1975}, published as Appendix X1 to this

Reporc,

vooonous terbaiosy proevicioas Bt v
declsicn end plans to sebmit & recoomendatioa {o the 1976 legislature. See

Recommendation Relating to Undertakings for Costs (November 1975), pub-

lished as Appendix X¥III to this Report.

Inverse eandemnation.  Whother the decisicndd, statntory,
and constitutional rides governing the lubility of public endities
for inverse conddemnaiiaon should he revised 'n.r‘{ ding bui not
lirnited to lability tor damages rosulting from ftoad control

projects) and whether the law relating to the Hability of privite
perscns under similar circumstances should be revised,

=2 |



The Ceamigsion pleas to svimit Lo the 1976 Legisianbure a recossendatieon

releting 4o the clolms Tiling seauirems=nt as applicd to inverse condemnation

ections, Sew Recemendsiion

fating 1o the Clalms Prosentation Resuirement

in Inverse Conden

{Zovember 1G75), published as Appendix XVI

te this Roport,

Child  costady raafiers. Whether the law
refating to eusio i} cf ol *:t)tf(;ri, prardiinshin, f
from parenis L'ais:re;-d}-* and contrel, und relatod mad

be revised,

the parel evidence rule

the laws velating to the
civil actions and related

Claauu

revised.

Offers of compromise, Wheth2r tie law relating to offers of com-

promise should be revised.

Digcovery dn eivil cases. Whether the law relating to discovery in

civil cases should be reviged.

Possibilities of reverter and powers of termination. Whether the

law relating to possibilities of reverter and powers of terminatilon

e

should be revised.
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The Cowmission now has a number of major studies on its calendar,
Buring the next year, studies under active consideration will ineclude
nonprofit corporations; creditorsg' remediesy child custady, adoption, aad
guardianship; and evidence. Because of the substantial and numerous
topics already on its calendar (six of which were added by the 1975 Legig—
lature), the Commission does not at this time recommend any additional

topics for inclusion on its calendar of topics,
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pamphlet.® IF the research study hos not been proviously
ublished,® it usunily is pubiished in the panphiet contuining
the recommendation.

The Commission ¢ rcfnt pr(-":u a Comment explaining
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work beforce it s submitted (o the Legidature® The annual
reports and the recommendations and  studics of the
Commission are bowund in a set of voiurpes that iy bolh a
permaneni record of the Comsmission’s work and, it is believed,
a valvable contribation o the legal literature of the sate.
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In October 1975, Jobhn N, McLaurin was elected Chairman, and Howard
R, Williams was elected Vice Chairman of the Commission. Their terms com-

mence on Decembher 31, 1975,
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enacted. Sec Cal. Stats. 1975, Chs. 581, 582, 584, 585, 586, 587, 1176,
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Lodtete. 1975 Ch,e 501,

The Coummission plans to submit a recommendation to the 1976 Legis-

lature. bSee Recommendation Relating to Admissibility of Duplicates in

Evidence (November 1975), published as Appendix XII to this Report.
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" Bec s Bveonemeslation Aefiting 1o Prinen ot ool fu-Brr it Agatst Docal Public

Bntitice, 12 i) cylnicr Cumste Renorts 579 (1978). The recommended

LRI,

s 1975, i, 2F

See also Recommendation Relating to Undertakings for Costs (Novem-

ber 1975}, published as Appendix XIII to this Report. This recommenda-

tion will be submitted to the 1976 Legislature.
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