#39.260 9/25/75
Memorandum 75-71

Subject: Study 39.260 - Enforcement of Judgments (Nonmeney Judgments)

Attached to this memorandum as Exhibit I {greex pages) is a draft of Chapters
8 through 11 of the Enforcement of Judgments title dealing with the enforcemest of
Judgments other than for the payment of money. Exhibit IT (yellow pages } contains
Code of Civil Procedure Sections 681, 682, 683, 684, 684.1, and 687. PExhibit III

(white pages) is an excerpt from Witkin's California Procedure. Exhibit IV (buff

pages) contains draft Sections 702.070 and 702.080 (from Chapter 2--General Pro=-
visions) reflecting previous Commission decisions on the time for enforcement of
8 Jjudgment. Exhibit V (blue pages) contai.s Code of Civil Procedure Section 7252
and 726 dealing with foreclosure.

The Commission has thus far been coﬁcerned almost exclusively with the en-
forcement of judgments for the paymelLt of money. However, mixed in with the
exlsting law conceriing enforcement of money judgments (Code Civ. Proc. §§ 681~

723) are a very few scattered references to enforcement of Judgments for possession

of personal property (see Chapter 8 in Exhibit I), for possession of real property
(see Chapter 9), for the sale of real or personal property {see Chapter 10}, and
for the performance of any other act (see Chapter 11). Throughout the drafting

of the Enforcement of Judgments title, the staff has attempted to separate general
provisions applicable to more than one enforcement procedure from those applicable
to only one such procedure and to separate provisions for the enforcement of one
type of Judgment from provisions for the e forcement of some other type. The
existing statutes contain very few provisiouss applicable only to the enforcement
of normoney Judgments and it is generally unclear to what extent general provisions

apply to nommoney judgments.



The draft statutes i. Exhibit I (attached hereto) fill in some of the detail
lacking in existing law. In some cases noted in the Comments to the sections,
the proposed statutory provision is derived from existing practice as indicated
1n court decisions or iu the Marshal's Manual or Sheriff's Manwal (E;Eﬁi manner
of sale of property under writ of enforcement). In other cases we have supplied
nev provigions analogous to those applicable Lo a writ of execution (E;E;L the
content of the writ, return date)} in order to make the statutes more complete
and introduce a bit of order and consistency. However, so far as concerns the
enforcement of nonmoney Jjudgments, we have not attempted to approach the degree
of detail that is currently provided (znd 1s further increased in Chapters 2-7
of our draft} with regard to the enforcement of morey judgments. This is because
the gquestlous concerning which property to levy upon, the manner of levy, whether
levy will reach particular types of property, and exemptions are not present with
regard to nonmoney Jjudgmeitts. For example, in judgments for the sale or possessio
of real or perso:al property, the judzment Itself will state the property against
which enforcement is to be directed.

Finally, it is our hope to be able to regularize the names glven the various
types of enforcement process. Under existing law, judgments for the possession
of personal propercy may be enforced by a "writ of execution (possession of personal
property}'" or a "writ of possession"; a judgme.t for the possession of real
property may be enforced by a "writ of execution (possession of real property)",
a "writ of possessio:,” a "writ of restitution," or a "writ of assistance": a
Judgme:t for the sale of real or personal property may be enforced by an "order
of sale" or a "vwrit of eaforcement."

Respectfully submitted,

Stan G. Ulrich
Legal Counsel



#39.260
Memorandum 75«71
EXHIBIT I
{Draft of §§ 708.010-711.010.)
CHAPTER 8. ENFORCEMENT OF JUDGMENT FOR

POSSESSION OF PERSONAL PROPERTY

§ 708.010. Application for writ of possesslon; several writs; successive writs

708.010. (a) After the entry of a judgment for the possesslon of personal
property, upon applicatioc. of the judgment creditor, the court clerk shall issue
a writ of possession.

(b) Two or more writs may be issued to obtein enforcement of the Judgment,
in different counties. A separate writ shall be issued for each county in which
property sought to be delivered to the judgment creditor is located.

(c) Successive writs may be issued upon further application until the
Judgment is satisfied; however, no writ of possession may be issued to obtain
enforcement of the judgment in = county until any prior writ of possession issued

for that county is returned unsatisfied.

Comment. Section TOB.010 is avalogous to Section T03.010 relating to writs
of execution and is based in part on former Sections 681 and 687. See Section
703.010 and Comme:t. Subdivision (c), providing for successive writs of possession,
is mede necessary by the provisions of Section 708.040 concerning the return of

& writ of possession. See Section 708.040 and Comment, .

§ 708.020. Writ of possession; contents

708.020., (a) The writ of possession shall describe the personal property
to be delivered to the judgment creditor and state its value and shall require
the levying officer to search for and take custody of the property in the manner
prescribed by Sectiem 514.010 and promptly thereafter deliver possession of the

property described in the writ to the Judgment creditor.
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(b) The writ of possession may also require the levying officer to satisfy
any costs, [attorney's fees,] damages, rents, or profits recovered by the Judgment,

in the same manner as a writ of execution.

Comment. Section 708.020 prescribes the esseutial elements of a writ of
possessicn issued to enforce a Judgment for the possession of persocnal property.
See Section 702.180(b)(Judicial Council to prescribe form of writs). This sec=
tion ie based on portions of former Sections 662(k), 684, and 684.1. Subdivision
(v) continues a portioi of former Section 682(4). The term "writ of possession"
rather than "writ of execution" is used here to be consistent with the usage in
Chapter 2 (commencing with Section 511.010} of Title 7. It should be noted that
the Judgment enforced hereunder is one which entitles a party to specific property,
i.e., the party in whose favor the Judgment runs is not obliged to accept merely

the value of the property. See Griffith v. Reddick, 41 Cal. App. 458, 182 p.

984 (1919). The value of the property is substituted only where delivery of
the property is impossible because it has been destroyed or cannot be found.

See Section 708.030. Cf. Steele v. Marlborough Hall Corp., 100 Cal. App. 491,

280 p. 380 (1929).

The requirement of former Section 684.1 that the levying officer place a
keeper in charge of perscnal property occupled as a dwelling for two days 1is
continued in subdivision (b) of Section 514.010, incorporated by subdivision (a)
of this section.

The requirements of former Section 682(4) that costs, damages, rents, or
profits be satisfied first from personal property and only then from real property
has been discontinued. See Sections 703.010 {levy procedures under writ of

execution) and 703.210 et seq, (manner of levy on particular types of property).

.



Note. We have used the term "writ of possession" here in connection with
personal property and the term "writ of restitution" in the next chapter (Sec-
tion 709.010) in connection with real property. Present law refers to a writ
of execution in both instances although the Judicial Courcil forms are then
subtitled "Possession of Personal Property" and "Possession of Real Property"
respectively. The staff believes that there is some benefit in separating the
special provisioms relating to the enforcement of Judgments for the possession
of real and personal property into two chapters as is done in this draft,

The language in brackets provides formal requirements similar to those
deleted from the writ of execution provisions and should be deleted here too.

The staff has some doubts about the utility of using a keeper where personal
property 1s used as a dwelling; this provision has been contirmed because it was
continued in claim apd delivery.

§¥?OB.O30. Writ of possession uusatisfied; Judgment satisfied as 1if money
Judgment

708.030. Where the property described in the writ of possession cannot be
taken into custedy and after the levying officer has made a demand upon the Jjudg=-
ment debtor or the judgment debtor's agent for the property, the levying officer
shall so state on the face of the writ ana thereafter the Judgment for the PoOS~
session of the property may be satisfied in the same manner as a Judgment for the
rayment of money. During the first 90 days after issuance, the writ of possession
may be levied upon other propgrty of the judgment debtor as if the writ of pos=
session is & writ of execution issued pursuant to Chapter 3 (commencing with

Section 703.010).

Comment. gsection 708.030 continues former law and practice. See former
Section 682(L); Marshal's Mamual of Procedure §§ 621, 623.1 (n.d.); Civil Pro-
cedural Manual § 7.26 (Cal. State Sheriffs’ Ass'n 1975 rev.). Where the property
cannot be found and delivered to the Judgment creditor and the demandon the Judg=
ment debtor or his sgent has been made, the first sentence of Section 708.030
makes clear that the judgment for possession of personal property may be satisfied

for the value of the property in the manner of s money judgment. Hence, the
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Judgment creditor may instruet the levying officer to levy on property as if
the writ of possession were g writ of execution issued under Chapter 3 (com~
mencing with Sectio. 703.010), may seek to garnish the Judgment debtor's vages
pursuant to Chapter 4 (commencing with Section 70k.010), or may employ appropriate
supplementary procedures provided by Chapter 5 (commencing with Section 705.010).
The judgment creditor may obtain a writ of execution where the writ of possession
has expired or been returned. The 90-day limitation prescribed by the second
sentence is a consequence of subdivision {(d) of Section 703.170 (return of writ
of execution if no levy within 90 days).

Note. An earlier staff draft which the Commission has never considered
provided that the levying officer must return the writ of possession and cbtain
& writ of execution before any levy could take place. We have chosen the
approach set out in Section 708.030 because it is simpler and avoids the extra
cost of obtaining & new writ. A more rigorously consistent statute would result
if we required the return of the writ of possession agnd the issuance of a new

writ of execution, but it would uot provide any additional protection to the
debtor and would merely be burdensome for the creditor.

§ 708.040. Return of writ of possession

708.040. (a) The levying officer to whom the writ of vossession is
directed shall return the writ to the court from which it was issued at the
earliest of the following times:

(1) One year from the date the writ was issued.

(2) Mot more than 15 days after the property described in the writ is
delivered to the Judgment creditor.

{(3) When return is requested in writing by the Judgment creditor.

(b) Where the writ of possession is levied ag if it is a writ of execution,
as provided in Section 706.030, and insofar as the writ of possession is levied
upon the judgment debtor's property as provided in subdivision {b) of Section

708.030, it is subject to the return provisions of Seetion 703.170.
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Comment. Section T708.040 is new. Prior statutory law did not explicitly
provide for a retur date in the case of a writ or possessior (see former Sece

tion 683) and it was held in Magnaud v. Traeger, 66 Cal. App. 526, 226 P. 990

(192&), that a writ of possession for the restitution of real property remained
in force insofar as it directed the restitution of the premises although it had
expired insofar as it directed the levying officer to levy on property to
satisfy the part of the Judgment awarding demages. Section 708.040 changes
this rule vy making the life of the wrlt of possession analogous to that of the
writ of execution. Compare Sections 703.170 (return of vrit of execution) and
709.030 (return of writ of restitution). Under subdivision (a) of Section
T08.04%0, the writ of possession authorizes the levying officer to take the
property into custody and deliver it to the Judgment creditor as late as one
Year after its issuance. However, if the writ ig levied for costs, attorney's
fees, and the like or is treated as a writ of execution where the Property cane
not be found, the officer may levy on property only during the first 90 days

of the life of the writ. See Sections 708.040(b) and 708.030.

§ 708.050. Issuance of order directing transfer

7058.050. After entry of judgment for the rossession of personal property,
in addition to a writ of possession, the court may issue an order directing
the judgment debtor to transfer possession of the Property to the judgment
creditor. The order shall contain & notice to the Judgment debtor that failure

to comply with the order may subject him to being held in contempt of court.

Comment. Section 708.050 is new. However, it is based on a comparable
provision {Section 512.070) which is applicable before Judgment. This sub-
division simply makes clear that the court has power to issue a "turnover"
order directing the Judgment debtor to transfer possession. The order is not
issued in lieu of a writ but rather in addition to or in aid of a writ, per=
mitting the person entitled to possession to select a more informal and less

expensive means of securing possession.
_5-



§ 708.060. Appointment of receiver

708.060. ypon application of the judement creditor and after a noticed
hearing, the court may order the sppointment of a receiver pursuant to Article
3 (commencing with Section 705.210) of Chapter 5 where enforcement of & Judg-

ment for the possession of Personal property would be aided by such appointment.

Comment. Section 708.060, together with Article 3 of Chapter 5 (receivers),

supersedes the authority formerly provided by paragraphs 3 and 4 of Section 564,

CHAPTER 9. ENFORCEMENT OF JUDGMENT FOR
POSSESSION OF REAL PROPERTY

§ 709.010. Application for writ of restitution; seversl writs, successive
writs

709.010. {a) After the eutry of a judgme.t for the possession of real
property, upon appllication of the Judgment creditor, the court clerk shall
issue a writ of restitution.

() Two or-more writs may be issued to obtain enforcement of the judgs
ment in different counties. A separate writ shall be issued for each county
in which the property, or some part thereof, is situated.

(¢) Successive writs may be issued upon further application until the
Judgment is satisfieq; however, no writ of restitution may be issued to obtain
enforcement of the Judgmeut in a county until any prior writ of restitution

issued for that county is returned unsstisfied.

Comment. Section 709.010 is analogous to Section T03.010 relating to
writs of execution and is based ii: part on former Sections 681 angd 687. See
Section 703.010 and Comment. Subdivision (¢) providing for successive writs
is made necessary by the provisions of Section 709.030 concerning the return
of a writ of restitution.
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§ 709.020. Writ of restitution; contents

709.020. {a} The writ of restitution shall describe the real property
and shall require the levying officer to place the judgment creditor in pos-
seselon of the property described. The levying officer shall serve the notices
provided by subdivision (d)} of Secuvion 11Th in the manner prescribed therein.

(b) If necessary, the levying officer shall remove the occupant of the
property and place the judgment creditor in bossession in the manner prescribegd
by subdivision (d) of Section 117%4.

(c) The writ of restitution may require the levying officer to satisfy
any costs, [attorney‘s fees, ] damages, rents, or profits recovered by the judge

ment in the same manner as a writ of execution.

Comment. Section 709.020 prescribes the essential elements of a writ of
restitution issued to enforce a Judgment for the possession of real property.
See Section 702.180(b)(Judicial Council to prescribe form of writs). This
section is based in part on portions of former Sections 682(4) and 68k4; however,
under former law, the manrer of enforcement was not prescribed by statute.
Section 709.020 incorporates by reference the provisions for delivery of pos=
session of the premises following an action for unlawful detainer set forth in
Section 117hk. The term "writ of restitution” is used here to be consistent with
the term used in Section 1174. The requirement of former Section 682(Y4) that
costs, damages, rents, or profits be satisfied first from personal property and

only then from real property has been discontinued.

§ 709.030. Return of writ of restitution

709.0k0. (a) 7The levying officer to whom the writ of restitution is
directed shall return the writ to'the court from which it wag issued at the

earliest of the following times:



(1) One year from the date the writ was issued.

(2) Not more than 15 days after the Judgment creditor is placed in
possession of property described in the writ.

(3) When return is reguested in writing by the judgment creditor.

(b) Insofar as the writ of restitution is levied upon the Judgment
debtor's property as provided in subdivision (c) of Section 709.020, it is

subject to the return provisions of Section T03.170.

Comment. Section 709.030 is new. Prior statutory law did not explicitly
provide for the return of a writ of restitution. This section changes the
former rule that a writ for the restitution of real property remained in force
beyond the 60-day limitation provided by former Section 683 insofar as it
directed the restitutiou of the premises although it had expired insofar as it
directed the levying officer to levy on property to satisfy the rart of the

Judgment awarding damages. Magnaud v. Traeger, 66 Cal. App. 526, 226 P. 990 (1924).

Sectlon 709.030 chaiges this rule by making the life of the writ of restitution
analogous to that of the writ of execution. Compare Sections 703.170 (return
of writ of execution) and 708.040 (return of writ of possession). Under sube
division (&) of Section 709.030, the writ of restitution authorizes the levying
officer to place the judgment creditor in possession of the real property up

to one year after its lssuance. However, uader subdivision (b), the writ may
be levied on property for costs, attorney's fees, damages, and the like, only

during the first 90 days of the life of the writ.

§ 709.040. Issuance of order directing transfer

709.040, After entry of judgment for the possession of real property,

in addition to a writ of restitution, the court may issue an order directing
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the judement debtor to transfer possession of the broperty to the judgment
¢reditor. The order shall contain a notice to the judgment debtor that failure

to comply with the order way subject him to being held in contempt of court.

Comment., Section T709.040 is new. Tt is the same in substance as Section

TO8.050. See Section 708.050 and Comment.

§ 709.050. Appointme.t of receiver

709.050. Upon application of the Judgment creditor and after a noticed
hearing, the court may order the appointment of a receiver pursuant to Article 3
{ commencing with Section 705.210) of Chapter 5 where enforcement of a judgmeat

for the possession of real property would be aided by such eppointment.

Comment. Section 709.050, together with Article 3 of Chapter 5, super=-

sedes the authority formerly provided by paragraphs 3 and 4 of Section 56k,

CHAPTER 10. ENFORCEMENT OF JUDGMENT

FOR SALE OF PROPERTY

§ 710.010. Application for writ of enforcement; several writs; successive wvrits

710.010. (a) After the entry of a judgment for the sale of real or
personal property, upon application of the Judgment creditor, the court clerk
shall issue a writ of enforcement.

(b) Two or more writs may be issued to obtain enforcement of the Judgment
in different counties. & separate writ shall be issued for each county in
which property sought to be sold is located.

{c) Successive writs may be issued upen further application until the
Judgment is satisfied; however, no writ of enforcement may be issued to cbtain
enforcement of the Judgment in & county until any prior writ of enforcement

issued for that county is returned unsatisfied.
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Comment. Section 710.010 is analogous to Seciion 703.010 relating to writs
of execution and is based iu pari on former Sections 681 and 687. See Section
703.010 and Comment. Subdivision (c) rroviding for successive writs of possession
is made ecessary by the provisions of Section 710.030 concerning the return of

a writ of e:aforcement.

§ 710.020. Writ of enforcement; contents

710.020. The writ of enforcement shall state the material parts of the
Judgment for the sale of the real or personal property and shall require the
proper officer to execute the Judgment by taking custody of any personal property
included in the judgment in the manner prescribed by Section 514.010, making the
sale as provided in Article 4 (commencing with Section 703.510) of Chapter 3, and

applying the proceeds in conformity with the Judgment .

Comment. Section 710.020 prescribes the essential elemeits of a writ of
enforcement issued to enforce a Judgment for the sale of real or personal property.
See Section 702.180(b)(Judicial Council to prescribe form of writs). This section
supersedes a portion of former Section 684. The term "writ of enforcement” has
been frequently used by the courtsalthough it aid not appear in prior statutes.

See, e.g., laubish v. Roberdo, 43 (al.2d 702, 277 P.2d 9 (1954); Knapp v. Rose,

32 Cel.2d 530, 197 P.2d 7 (1948). See also Marshal's Manual of Procedure § 450.2;
Civil Procedural Mammual § 7.20 {Cal. State Sheriff's Ass'n 1972 rev.). Section
710.020 incorporates the provisions of Section 514.010 concerning the manner of
taking custody of personal property and the provisions of Sections 703.510-
703.___ concerning the manner of sale of the property. Former law was silent as
to these matters, however, the practice appears to have been similar to that

provided by Section 710.020. See Johnson v. Tyrell, T7 Cal. App. 179, 246 P. 1Lo

(1926)(foreclosure sale of real property made in same manner as execution sales);
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Podrat v. Oberndorff, 207 Cal. 456, 278 p. 1035 (1929 )(personal property capable

of mamal delivery must be in the possession of the officer to make = sale);
Marshal's Marmual of Procedure §§ 452.1, bs2.2; givil Procedural. Mamual § 7.20
(Cal. State .Sheriff's Ass'n 1972 rev.]. It should be ncted thit the writ of
enforcemest is directed to the 'proper officer." This may be a "levying officer"
a8 defined i1 Section 701.___ or a commissioner or elisor as provided in Section
T26. See also Govt. Code § 27489 (coroner discharges duties of sheriff where

latter is a party to the proceeding).

§ 710.030. Return of writ of enforcement

f10.030. The officer to whom the writ of enforcement is directed shall
retur.. the writ to the court from which it was issued at the earliest of the
following times:

(a) One year from the date the writ was issued.

(b) HNot more than 15 days after a sale is made under the writ.

(¢) When return is requested in writing by the judgment creditor.

Comzent. Section t10.030 is uew. Prior statutory law did not provide for
the return of a writ of enforcement. The return provisions under this section are
identical to the provisions of Section 703.170 concerning a writ of execution
except that, since there is uo "levy" as such when a Judgment for the sale of
specified property is enforced, the writ is not required to be returned at the
end of 90 days if it is not levied withisz thet time. See Section 703.170(a).

Note. It is always said that the officer does not levy on the property when
enforcing such Judgments; this makes some sense because levy is usually needed
to create a lien on the property or to preserve an attachment lien. In the case
of a Judgment for the sale of property, the very aim of the action is to foreclose
a lien--another lien would not be of much use. However, so far as persconal
property is concerned, the Commission may prefer to make the return date the same

as that for a writ of execution anyway because the officer still has to get
custody of personal property in order to sell it. In most instances, getting
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custody of the sort of personal property likely to be involved in actions to fore-
close a lien is iudistinguisbable from levy. If this alternative is preferable,
we would 2dd a subdivision (d) providing as follows:

{a) zIr personal property to be sold is not taken into custody

within 90 days after issuance of the writ of enforcement, promptly
after the expiration of 30 days.

§ 710.040. Appointment of receiver

710.040. Upon appiication of the judgment creditor and alfter a noticed
hearing, the court may order the appointment of a receiver pursuant to Article 3
(commencing with Section 705.210) of Chapter 5 where enforcement of s Judgment

for the sale of real or personal property would be aided by such sappointment.

Comment. Section 710.040, topether with Article 3 of Chapter 5, super-

sedes the authority formerly provided by Paragraphs 3 and 4 of Section 56k,
CHAPTER 11. ENFORCEMENT OF JUDGMENT BY CONTEMPT

§A71l.010. Enforcement by contempt

711.010. Where a Judgment requires the performance of any act not described
in Sections T02.010 (payment of money), T02.020 (possession of personal property),
702,030 {possession of real property), and 702.040 (sale of real or personal
property), a certified copy of the judgment may be served upon the person agasingt
whom the judgment is rendered or upon the person or officer required by the judg-
ment or by law to obey the Judgment and obedience thereto may be enforced by the
pover of the court to punish for contempt [obedience thereto may be enforced by

the court].

Comment. Section 711.010 continues the substance of a portion of former
SBection 68k. As to the power of the court to punish for contempt generally, see
Sectio:. 1209,

Note. The bracketed phrase employs the launguage of present Section 684. Tt
has been suggested that the latter would be preferable because it seems less ine
flexible. We think ihat the substance is the same and would be satisfied with

either version, although the exlsting language is somewhat vague.
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e whom it 13 directed, L1 the eaneution iy unoE of the 'udement debior, upon
the termunatics of the sy oo {g; 6813 1 the cowt in which
cthe judgment is eate Yhen o UECRIE s attach it to the
Judginens rol!, or the sedge m

T an exocwtion o reirned gragy
specified 1y tiis ende,

If propesty cither parsanat of coab e fp

$633, [Retarn of exertiog: Radald

Bl ey be sfterwyrd saned within the time

Taender such writ of execution bt the sale
thereunder he Psipined neyvend or not helg we wnthe return date sfier i be received by the
officer to whom i was dajjy e and whick by baen TRt 1 the elerk of the sourt in
which the jodgrmen: is Tl unon rogaesl of the Prisen 16 whose favor the weit runs the
court ey direct ther clerh to redediver aie cxecution o the ofioer oo whom it was directed in
order o permit the ofoer ¢ e 2 feturn of the Froceediogs of the sale of levy
thereon a8 is the case of o erigvl retern of exsoutinn,

Whenever a writ of ezecutio: el Cseal progerty containing & dwelling house has
been returned, proot thal notice Fequired by Seciicn 6870 has beet: served shail he indicated
on the wide, or Separately and attaches io the wiit, {1872 1931 ch 118¢ § 5 1932 ch 744
§ 133 1949 ch 3171 81 151 ok 1Ty § I8 197 oh taRs § 31974 oh 1251 §2.] Caf Jur 24
Actack § 85, Exce £6 73 1 id, 144 Jfig £ 713 trirs § & Caf Practice 8§ 1825 1, 3816, 36:14,
36:37, 56:95- Witkin Procedore “d pp 42, 3446, 1479 ,

§ 684, {Maoney judginents and others, bow enforred.] When the Judgment is for maoney, ar
the possession of rea! pe personai property, the same mzy be enforced by a writ of EXECUtion:
when the judgment requives the sule of Property, the same may be enforced by & writ reciting
such jodgment, or the material parts theresf, and directing the proper officar to execute the
Judgment, by making the sale and applying the proceeds in conformity therewith, when the
judgment requires the performance of any other act than ss ghave designated, a certified Copy
of the judgmens may be served upon the PRETY against whom the same is renderved, or upon
the person or officer requirad therveby op by law to obey the same, and obedience thereio may
be enforced by the court. {1872, 187374 ok IE3 §S2 197374 ¢h 20 §9.] Cat Jur 29 Arr
$18 Exec §§2 3 4 144 Funds & b $8 Jud § 853, 5 i1 Liens § 54, Mg § 714 Cut
Practice §§ 56-107, 56:215, 19534 E14:40 daz-39. IEF25: Witkin Procedure 24 Pp 7388,
3392, 1444, A536, 1540, 1547

i

§684.1. [Enforcement of JudPment for possesstor of pergons) property.] The sheriff,
constable or marchat sha]l enforce a judgment for the possession of parsonal property in the
Mmanner prescribed by Section 517 OF a8 otherwise preseribed BY law; provided that when the
execution requires the delivery of possession of property used ge g dwelling, such as g house
trailer, mobilehomes, or boat, then the shenf constebls or marshal shail, if the property be
Occupied, place a keeper in charge of the property, at plunifs cxpense, for at least two {2)
days, and at the expiration of wid period shali Femoe Hs occupents and defiver possession io
the plaintiff. [1951 ch 777 § 1. 1065 cit 1973 § 1.}

§ 687, [Officer 0 whom erecuis iwmed. | M here Ui cnecution o« avalisd the praperty of
the judgment dehtor. i iy B msued 0 the shendl oy ally comstuble, or marshal of any
county in the State. Where it Teiperes the o Forenl or pervonsd PIOTUELY, T Myt be
issued to the sheriff, or » consteble, o0 marsh the county where b DYCLrty, Gf sivhe
part thereof, is situated I the Judgmient dirccis Gr suthosines the issuing of any provess
tequiring the sale, or the achivery of possession of, or stherwive wdltectimg specific P
property, which s then, or subsequenii: P of @ casniy atber than that wiiich

“lecomes,
such judgment was entered, such process may be isned o, wnd excowicd hy, the sheriff, or
any canstabie, or marshal of such oiher EOURY. 38 10 the properly situate thercin, Executions
may be issued to different counties. PIBTI 1907 ob 360 § 20 1930 oh 744§ 13 Cal Jur 2o
Exec §§20 36 Cal Practice EF SE20 5837 Wirkin Frocedure 2 FERE =¥
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B osndg Hertiiotion,

fw o fhe payment of mouny, exe-
B3t raerely oreates 5 dten, the
(Nee supra,
to compel
, : ded for by
Hie sule of property, the

, Borwe s
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. vecitig wnet adpinent, or the material
I}ﬂff:: ths;reef, and e ng e proper o "L:P; to executfe the judginent,
by making the sale and applying the proceeds in conformity there-
with!  {See Knapp o. Hose {1948) 32 (.34 550, 531, 197 P24 7.
Laubiseh v. Reberdo (1504} 43 .24 702, 708, 712, 277 P.2d 9; (LE.B
Rem. Unsec. Cred., p. 143 of seg.; 3 Amadur. PP F{?Tnh fRev. Pd)
791 et seq.) _ :

The distinetion between this procedure and exeeution is that
execution requires n levy on property hefove it cnn be sold, wheress
the officer selling pursvant to an order of sale acts direetly under the
order. As the court said in Withingfon v, Shaw (19413 47 C.A.2d 6%, 783,

S117 Pa2a 415, HUPrH, §21: “A deeree or deerctal order for the sale of
certain specific property made by a court of equity, differs materially
from & common-law judgment. [nstead of running sgainst the entire
preperty of the judgment debter, 1t specifies the property which the
court direets to be wubi for the purpose of carrying its judguent ito
effect; and the officer, in excenting this order, acts under the direct
mandate of the courf without the power or pecessity of taking' any
property from the possession of the dei‘uzﬁdantf‘ {Sce aleo Noubhern
Cal. Lumber Co. . Ueran Beach Hatel Co. (1892) 94 C. 217, 222, 29
P.g27.)

2. {51847 Writ of Poszsession or Assistance.

I the judgment is for 1he possession of veal or personal property,
the code states that it may be enforeed by & writ of execubion, (C.OP
fi84; see CLOP, GHE2(3) pwril musi cequire officer {o deliver deseribed
property, ete.], 636(2} |judement for possession of real or personal
praperty may be enforced notwithstanding death of judgment debtor].)
The writ hax usuglly heen fermed a “writ of posszession,” but the two
approved optional Judieral Coeuneil forms are “Writ of Hxecution
{Possession of Real Property)” and “Writ of Execuiion (Possession of
Personal Property).”
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T e eecidinn of the ded o the purchaser
at fthe foreelomuee sale™: 7 ¢y Practice 469 pf seq; (VELB., Rem.
Unsee, Cred., ;140 0 sees CELBL Dbt Colicetion Practice, p. 491;
b Anadurdd 413 o sog. [writ of wianee b 30 AwmJar2d 793 fwrit
of possession]: 2 AwiLior, PP Forns (Bew, e} 675 af sea, {writ of
assastanee] s @ Smofur P Foems (Rev. ed.) B17, 818 [writ of posses-
sion] s see also & Foders! Practice and Procedure (Keogh) 574 of seq.)
And in proccodings (o et title or for forehie entry or detuiner, the
remedy s noerir of posseseinn, aehiel iy Lot sebjeet to the statatory
bmaitziions on retnes of wowri ol oxecition,  (See C.CP. 3806, 1166a
14 Cigi E*‘:’azs‘ftf*-.’tj G003 18 Awdur P Forms (40} )
3. [§185] Wirit of Restituiion.

{a} Naturc of Writ. Tn an netion for wnlawful detoiner {zee
Pleading, §506 ot seq.), the judgment in faver of the plaintiff ig for
“the vestitution of the premises™  (CUOLP, 1174; cee Judgment, §33)
The process uand 1o enfores tie judgment iz a “writ of restitution.”
(C.CP, T174: soe fvay v, Whitiare (1871 17 A d 1 18, %4 R,
904 ; ' '

(h} Procedurs: ftemonpot of Tengnt, The suecossful plaintiff is
entitled ie have the premises rostorod o hiny, on payment of the offi-
cer’s costs. The enforcing afieer, under recont amendments to C.OP.
1174, has alternative mothods of resmeval of the tenant: (1) Serve or
post & copy of the wril or the preperty in the wanner of levy of a
writ of attuchment, 12} Post s eopy in such minner, and meil auother
copy tu the defendant af his last kuowen bsiness or residence address,
or, if no sueh address is Enown, al the premises. If the tenant doeg
not vacate within 5 days from date of servies {or from date of mailing
the additional uotice}, the officer must remove him and piace the plain-
tiff in possession.

(e} Precedure: Storage of Tewant’s Persongl Properiy. The
“goods, chattels or personal property of (e tenant” on the premises
at the time of restitution are protected by conplicated provisions of
C.CP. 1174, (For problems arising under this part of the seetion, see
21 Hastings L.J. $81, written before the 107G amendmenis.)  The
procedure is as follows:

w—tit
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il £ the premises” fov ihe peried,
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{(8) An dwveniory must be made uy the officer, or veoifie by L,

; — ex the premises,

or verifying such

¥, prioy in g o

of i suel properd
and the sficer v entitled to hiv o
inventory, o
(4} I the propsriy tn nol vewoved within 30 days H is deemed
il AL LEERY PrRUMERITOY o 3 _ ) >0 o
bandoued wnd rmay | sefe, by competitive bidding, at
ROBIITNSE w0 Ay P B PR v 8
the place where it is sicred, after nublished b days’ notice; hut notice
J1 itk WRECT [ D 3 4 e, BRI RE ) . : ' )
) v perer Lo oexmration of the 30Jday

T
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may nol be gives mere fhap O d

period. _

(5) Money realized fromi the syle goes firsi to pay the plaintiff's
costs of storing and selling, next o pay the niaintiffy judgment, in-
cluding costs; the halanee i= paid to the defendant.

The above provizions on storage and redemption are silent on the
tenant’s exemptions (CLCP. g9 €t aeq., supra, §25 et seq.) They are
therefore open o the interpretation that, in order to recever his per-
Sonal property, the tenant must piry not enly the costs of storage but
the amount of the plaintiff’s ludwment with ensts.  Another view
would be thai the tenaat pap get his exempt property back merely by
paying the costs of storage. (See Dobner o, Borrini (1970) 4 C.A.3d
Supp. 1, 4, 84 R, 110}

In Srny v, Wihitmore, supra, the eoart, in an elahorate opinion
fracing the bistory of the smendnments and construing the uncertain
statutory language, found the rravision for applieation of the proceeds
of sa’s to the plaintifi’e Judgment in disregard of the tenant's exemp-
tions an wneonstitntionai deniel of due process and equal protection.
(17 C.A.3d 26, 27, 28.) But, severing the invalid part, the storage
Provisions were npheld, (17 €.A.3d 28)

Practice works sheuid be covselted on the precedural steps.  {See
50 Am.JurSd 10 et s, L AnuFir PP Forms {Rev. ed.) 219; 2
Pac. L. J. 317; 12 ¢al Practice 135 of seq.) 7 ‘

3. [£18B] Writ of Reutituilon. E

(a) Nature of Writ. C.CP 1174 was amended and subdivided in
1974, Citetions should now be to O.0P, 1174{a} and 1174(&) respee-
tively. : :

(b} Procedure: Removal of Temant. Q0P 1174(d}, s amended,
also requires that the weit of restitution give notice thet personal
property left on the premises will Be soid or disposed of puratant. to
C.C.P. 1174 “unless the tenant or the Gwnsr pazs the landlord the rea.
sonable cogt of storage and takes possession of the peruopal property
not later than 15 dave after the time the premises are restored to the
landlord.”

=
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(ol Procooure. £ Tesant's Pergoral Prozerty. CLF.
1174 was smended and ivided tn 1874 to bring it previcions ioto
sanformity wik pew O 1670 ot seq, enaated af the save thime.  (Hee
& Pactfic L. 4. 3740
the landisrd “ressonsbly believes” property left is jost, ke mual dispose
of it pursuani fo (L4 et seq.. (uee § Swamary, Fevsosal Property,
§79 eb seq i (0P 1174{e)) Utherwise, he must Yatore the gorsonal
properiy in g place of ¢ sud return or dispese of it as pre
sophed i U, LT AR 3. U ihe pelise yofuse to
cd io be lost, it i Tdeemed not fo bat 2 beon lost”

gegperty feff on (ke premisecs, If

h

EX4 AN

e

necepl properiy helis
(OO 1174

(%5 The Iandiord wrost ghve uolice, s prastribed by C.C. 1582,
to anyﬁmﬁ he “reagorably believes” is {le ownor of the proyerty, oiher
than the tenant (who geis notice in the wril of resiitetion). (C.CX.
1174(£).) ‘

{5) The landlord must refesse the property to the fenant “or, at
the landlord’s option, to & person reasonably believed . . . 1o he
its owner”, if storage costs {see U.C. 1990} are paid and the demand
is made within the period specified in the writ (i the fensnt) or
notice {'if not the tenant). (OS.CP. 1174(h}.) . R

{4) Tf not released to the tenant or awner, the property mus:
sold or dirpesed of purauant to 710 1988, (UL, THT40Y

{8} The landlord is uot liable to anyone whe had pelice orto <oy
other person, unlers Ruch other person “praves that Shg YAl
lord Believed or reasonably showld have beiteved That <uch prrson b
an interest in the property and that the landlord fnew or should have
known upon reasonabie invesiigalion the address of such person®
(C.CP. 117445)~115.}

P 3543

he reasoning wud decisicn in Seeay o, U
by the SBuprems Courl in fove o0 Beays {187
811, 481 P.23 395,

(8} The tenant-judgwment-dabicr i+ not entitled to flc an exemp
tion ciaim sivea the only writ involved is one for resiitutien of the
premises and ne propertr of the leaant 18 levied nupon,

{b) Tha stetutory divection for sterage of the tenani’s personal
property and for reimbursement of the landlord for storage coste
gatisfies the requirements of due process and equsl protection.

{e} However, the vrovisions requiring the evieted tenant (o satisfy
the landlord's woney Jjudgment i order fo redeem the property, and
allowing the landlord to apply the proceeds of & sale in payment o
his jodgment, are vold as 2 dealal of due procesz and equal protes
ton: They slow lendlord ereditors (o reach property evempt frow
the claims of noer-lendlord aredizors, and do neot further the statniory
purpose of restitution of the premises. And they also plawe the tanant
debtor in & wore precerious position than ab other judgment deblors
in denying him the opperiunity to dispute the landlord’s clawn o
satisfaction of the judgment out of the storsd property.

Bee €1 Cal. L. Rev. 406,

hifsppre were followe.
& (Uad 339, 95 O F




Memorandum T5=T1
EXHIBIT IV
[staff Draft of §§ 702.070, 702.080 (General Provisions
Relating to Enforcement of Nonmovey Judgments).]

§ 702.070. Time for enforceme.t of Judgment

702.070. Except as otherwise provided in Sections T02.080 and
702,090, no judgmeit shall be enforced and no sale, collection, or delivery
pursuant to the judgment or 1o 2 writ issued pursuant to the Judgment shall

take place more than 10 years after the date of eutry of the judgment.

Comment. Section T02.070 provides & basic 10-year period for enforce=
ment of & judgment and supersedes former Section 68l. Section T02.080 pro-
vides a simple and exclusive procedure for extending within that period the
efféctiveness of a judgment for another 10 years. Sections 702.070 and
702.080 apply to money Judgments, Jjudgments for the possession or sale of
real or personal property, and judgments requiring the performsnce of some
other act. For speclal rules applicable to money judgmeuts payable in
installments, see Section 702.090.

Two changes in former law should be noted, First, former Section 681
provided that a writ or order could be issued within 10 years, raising the
implication that a writ timely issued could be enforced after the explration
of the 1O-year period. However, former Sectlon 685 suggested that enforce-
nment after the applicable period was & matter that was subject at the least
to the court's discretion. Whatever the prior rule may have been, S8ection
702.070 makes clear that, if the Judgment 1s not extended, all aspects of
enforcement must be completed within the basic 10-year period. 4t the end
of the period, unless the judgment has been extended parsuant to Section

702.080, process previously issued becomes void.

-l-



Second, unlike former Section 681, Section 702.070 does not rrovide for
tolling of the 10-year period for any reason. Ten years should provide ample
time to eaforce any judgment; moreover, Section 702.080 provides a simple pro=-
cedure enabling a Judgment creditor to extend the life of the Judgment for an
additional 10 years. A Judgment, or portion thereof, which is not enforced
withlia these periods 1s in effect discharged.

Note. At the February 1975 meeting, the Commission decided that this
section and Section 702.080 should apply only to money judgments. The Comment
was to summarize the law regarding the time within which nonmoney Judgments
could be enforced. In researching the law on this point, however, the staff
has concluded that existing law treats all Judgments the same for purposes of
limitations on the time within which they can be enforced. Prior to 1955,
Section 681 read in part as follows:

The party in whose favor Judgment 1s given may, at any time within five
years after the entry thereof, have a writ of execution 1ssued for its
enforcement.

Despite the fact that Section 634 provided that 'when the judgment is for money,
or the possession of real or personal property, the same may be enforced by a
writ of execution," Section 681 could have been read to apply only to execution
of money judgments. However, in 1955 Section 681 was amended to read, in part,
as follows:

The party in whose favor judgment is given may, at any time within 10 years
after the eutry thereof, have a writ or order issued for the executlon or
enforcement of the judgment.

The intention of the amendment is not clear on its face, but it is arguable that
the addition of "order" was intended to make the section applicable to orders for
possession or sale of property, and perhaps the performance of some other act by
the defendant, and that the addition of the word "execution" made clear that
"enforcement" applied to something other than money Judgments. O. the other hand,
it is arguable that the 1955 amendment merely recognizes that money judgmeants may
be enforced by supplementary proceedings.

The staff concludes that the amendment was intended to make clear that
Section 681 applies generally because of the legislative history of the 1955
amendments contained in a State Bar memorsndum to the Senate Interim Judiciary
Committee:

This bill also changes the wording of Section 681 for the purpcse of making
clear that the time limitatious apply to all orders and writs for enforce-
ment of the judgmewnt, not merely writs of execution as such. {See, e.g.,
orders specified in Section 684. [Actually Section 684 did not refer to
"orders," but did refer to judgments for possession of real or persomal
property, sale of property, and performance of any other act enforceable

by the court.}) Under present wording it may be argued that Section 681

-



is rot applicable to enforcement of a decree foreclosiig a mortgage.
(See, generally, Dorland v. Hansen, 81 Cal. 202 [foreclosure of street
assessment lien]; Iaubisch v. Roberdo, 43 [Cal.2d TO2~-=foreclosure of
mechanic’s 1lieu]; and Knapp v. Rose, 32 (Cal.2d 530, to contrary.)

(Review of 1955 Code Iegislation 101 (Cal. Cont. Ed. Bar 1955). BRracketed
material added.)

Based on the assumption that the Commission wishes to continue existing
law and because we believe it is the preferable rule, the staff has drafted
Sections 702.070 and T02.080 to apply to all judaments covered by this title.
(with the exception of direct enforcement by contempt under Chapter.11).

§7702.080. Extension of judgment; action on Judgment prohibited

702.080. (a) Except as provided in Section 702,090, within one year
prior to the expiration of the 10-year period provided by Section 702.070, the
Judgment creditor may extend the time during which the Judgment may be enforced
by filing a judgment extension notice in the court which reudered the Judgment.

(b) The judgment extension notice shall contain the following:

(1) The title of the court where the Judgment was rendered and the cause
and number of the action.

(2) The date of entry of the Judgment.

(3) The names of the Judgment debtor, the judgment creditor, and, if
different, the original Judgment creditor.

(%) The amount of the judgment or a descriptiou of the property to be sold
or whose possession 1s to be delivered or restored and where entered in the
Judgment book, mimites, or docket.

(5) A statement that the enforceabllity of the jJudgment 15 extended until
the expiration of 20 years after the date of entry of the judgment.

{c) The court clerk shall file the judgment extension notice in the file
of the action and enter the extension in the same manner as is provided for

entry of judgments in that court.



(d} If the Judgment. exteiision notice is timely filed by the judgment
creditor, the Judgment may be enforced or continued to be enforced until the
expiration of 20 years after the date of ectry of the judgment.

(d) No judgmeat that hag previously been entered in this state may be

extended by bri.ging an action upon it.

Comment., Section 702.080 is new. It provides a general procedure for
extending the enforceability of Judgments for g 10-year period beyond the 10-year
period provided by Section 702.080 upon the filing of a judgment extension
notice in the court where the Judgmerit was rendered. For special rules applicable
to the extension of a money judgment payable in installments, see Section 702.090.

Sections T02.080 and 702.090 provide the exclusive means for extending
Judgments entered in California courts. Subdivision (e) of this section makes
clear thet a judgment entered in this state may no longer be renewed by bringing
an action on it. See Section 1710.60 (action on sister state Judgment authorized).

Sections 702.080 and 702.090 also replace the noticed motion procedure of
former Section 685. Under that gection a Judgment could be enforced after the
expiration of 10 years in the discretion of the court upon a2 noticed motion
accompanied by an affidavit showing the reasous for failure to enforce the Judg-
ment during the first 10 years after entry. Section 702.080 differs from the
former procedure in several respects. First, Sectioa T702.080 rermits extension
of the judgment by filing a judgment extension notice with the clerk of the
court where the judgment was rendered. Former Section 685 required an applica-
tion on noticed motion. Where the applicant is an assignee or successor in
interest of the original judgment creditor, the judgment extension notice must
contain both names. See Sections 702,080(a} and (b){2) and 701. _ (Jjudgment

creditor defined). Second, Section 702,080 provides for the automatic extension
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of the judgment when & judgment exte.sion notice is properly filed whereas,
under former Section 685, the court hzd discretion to deny the motion for
failure to set forth adequate reasons for feilure to enforce the judgment
during the first 10 years. Third, subdivision (a) of Section 702,080 provides
that the judgment extension notice must be filed within the te.th year after
the judgmert was entered, whereas the motion under former Section 685 could be
made at any time after 10 years from the date of eirtry of the judagment. But
see Section 337.5 (10-year statute of limitations on action on a judgment of

8 court of the United States or any state within the United States). Fourth,
once a judgment is extended under Section 702.080, the judgment creditor has an
additional 10-year period (beginning at the xplration of the first 1O-year
period provided by Section 702.070) during which time he may pursue vhatever
enforcement remedies are necessary. Former Section 685 seemed to require a
separate application to the court each time the Judgment creditor sought
enforcemeat after the first 10-years had explred.

If a judgment is not extended in the manner provided, it is in effect dise
charged at the expiration of 10 years after its date of entry. But see Section
702.090 (money judgments payable ia installments). If the Judgment is extended,
but is not satisfied before the end of the twentieth year after its entry, the
Judgmeat is in effect discharged and any process previcusly issued becomes
vold.

See also Section 674 (judgment lien exterded for additional 10-year period
upon filing of certified judgment renewal statement with recorder).

Note. This section incorporates Commission declsions made at previous
meetings. Ve have several gquestions:

1. Would the Commission be more comfortable with the word "renewal'
rather than "extension'?



2. Should we provide for sending notice of the extension to the Judgment
debtor? The staff is inclined not to provide for notice since mere extersion
has no effect and the Judgment debtor would not be able to oppose the extension
anyway.

3. The last sentence of the Comment indicates a proposed amendment of the
Judgment lien statute. Is this satisfactory?
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EHIRIT V
[Code Civ. Proc. §§ 725a, 726}

§ Ti%a. [Persoms entitied to suwe: Time for redemption from male.] The beneficiary or
trustee named in & deed of trust or mortgagee named in a mortgage with power of sale upon
real property orf any imterest therein 10 secure a debt or other obligation, or if thete be a

. SUSCEMOr OF succesory in interest of such beneficiary, trustee or mortgagee, then such

ﬂﬁammmr&w&ommhmhmynmthnthmmhmthmm
the maniier and upon the terms provided by law for the redemption of real property sold
under exkcution; provided, however, that in any case wherein the property shall be sold fir a
sum less than the judgment sum, in sddition to interest thereon and costs of action and
expenses of sale, the period for redemption shall be one year. [1933 ch 642 §7; 1935 ch 630

Sﬂil.1941ﬂ#ﬁil]ﬁ!ﬂﬁﬁhﬂﬂf{ﬂ&ﬁﬁmﬂmm
489, &35 Cal Practice $§214:1, 214:10. 214:18, 214:56: Witkin Procedure 2d P 1817

Sammary (8th od) pp 1492, 1497, 1557, 1567, 1603, 1610

or enforcemeat of right secured by mortgage: Procecdings ia
Ssveciosure suits.] There can be but one form of action for the recovery of any debt, or the
saforcament of any right secured by mortgage upon real property, which action must be in

' aocordance with the provigions of this chapter. In fuch action the coust may, by its judgment,
' mm:&ammw(«wmﬂw»myuw).mdm

commissicner will faithfully perform the duties of his office according to law. Before entering
upon the discharge of his duties he maust flie such undertaking, so approved, together with his
Mlhthmﬂfdwlypuﬁxmthedutmofhmomw :
The docree for the foreclosure of a mortgage or deed of trust secured by real property or
any intercat therein shall declare the amount of the indebtedness or right so secured amd,
unless judgment for ydeﬁcwucythmmyhebemnmen!emmmmdu‘
with costs is waived by the judgment creditor or a deficiency judgment is prohibited by
mmmmmmndlmhtyufmydﬁmammmmmtoﬂh
debt secured by such mortgage o deed of trust and shall name such defendants against whom
:daﬂmmnudmmbeordaedfolhmthepmcudmﬁhmmu ibed, In the
event of such waiver, or if the prohibition of Section 580b is applicable thedmshlllm
declare and there shall be no judgment for a deficiency. In the event that a deficency is not

thmuponapplwmmdth:plmnufﬁladumymwnhmthmmmuthedﬂedtu
focxlosuusdemdnﬁuahemngthuwnatwhmhlhcmﬂnhﬂhkcmdmnmdu
which hearing either party may present evidence as to the fair velue of the property or the
interest therein sold as of the date of sale, the court shall render & maney judgment against
sach defendant or defendants for’the amount by which the amount of the indebtadnoss with
interest and costs of sale and of action exceeds the fair value of the property or interest
therein sold as of the date of sale; provided, hmva.mnmmm‘mmmtof
asid judgment, exclusive of interest from the date of sale and of costs exceed the difference

- between the mmount for which thie property was sold and the me .amount of t:




such hearing. Upon application of any party made at keast 10 days before the date set for
such hearing the court shall, and upon its own motion the court st any time may, appoint
one of the inheritance tax referees provided for by law to appraise the property or the intecest
therein sold as of the time of sale. Such inheritance tax referee ghall file his appraisal with the
clerk and the same shail be admissible in evidence. Such inheritance tax referer shall ke and
subscribe an oath to be attached to the appraisal that he has truly, honestly and impartially
referee

- appriised the property to the best of his knowledge and ability. Any inherftance tax 50

appointed may be called and examined as & witness by any party or by the'tourt itself. The
court must fix the compensation, in an amount as determined by the court to be reasonable,
but such fees shail not exceed similar fees for similar services in the comumuinity where such
services are rendered, which may be taxed and allowed in like manner a3 other costs. .'
: Nopersonhotdingamvmnufmmwmdmthm&mmofmmmm‘
ot having a lien thereon, which conveyance or lien does not eppear of rectrd in the proper
aﬂioe‘ntthetimeof!hccmnmmmlofthaactimneeﬁbymadeapmytomhwﬁm,
and the judgment therein rendered, and the proceedings therein had, sre s conclusive agninat
the party holding such unrecorded convevance or len as if he had been 2 party to the action.
If the court appoint a commissioner for the sle of the property, he must sell #t in the
mmwﬁdhhwfm&euﬁﬁﬁhmﬂ&esb&ﬂmmwm
proviﬁmnofC!uptcrt(oommmcingudthSecﬁmﬁsl).TiﬁeD;sz.ofthileodem
her&ynﬁeapﬁhbkmukmmbymhmmhshna.mdtkmﬂm&ﬁmmd
the duties therein imposed on sheriffs are extended fo such commissioner. .
Inan.uaesheretofore,Mwnrhuenﬁerpendingintheeoumdthhmte,intheemt‘of
the death, abaenoefmmthemtqotherdinbiﬁtyor-disqu:ﬁaaﬁmufthamm
appointed to sell encumbered property under the foregoing provisions of this section, the

‘court may, upon the happening of either the death, absence from the state, other disability or

disqualification 'of the commissionet, appoint an elisor to pecform the duties of ‘such
commissioner which are then to be performed in such action. The elisor 50 appointed shall
give the undertaking, and tuke the osth hereinbefore provided to be given and taken by a
commissioner, before entering upon the discharge of his dutics, and shall thereafter perform
all duties left unperformed by the commissioner whom he is appointed to succeed, with like
effect as if such duties had been performed by the commissioner. -
Ifthelmdmortgagcﬂoonaistsofasingleparcd.ortwoormmconﬁgum:sweeh,
situated in two or more counties, the court may, in its judgment, direct the whole thereof 1o
be sald in one of such counties by the sheriff, commissioner or clisor, as the case may be, and
upon such proceedings, and with like effect, as if the whole of the property were situated in ,
that county. [1872; 1893 ch 101 § I; 1895 ch 108 § 1; 1901 ch 43 § 1; 1933 ch 793 § I; 1937
ch 353 § I; 1963 ch B19 § 26, 1967 ch 1003 § 1, 1968 ch 450 § 3; 1970 ch 1282 §2] Qo Jor
Jd Actions § 74, Conflicts of Laws § 8, 96; Gl Jur 2d Cert § 30, Chat Mg §§ 56, 57, 77, 80,
82, 87, 89, 93, Exec §§ 76, 144, Fraud § 38, Judgm §256, Jud S §§3, 8 9 L& TS24
Meck L § 125, Mig §§ 9, 230, 420, 425 ot seq, 440, 441, 472, 485, 495, 497, 542, 562, 636,
657, 063 et seq., 675, 677, 686, 687, 707, 713, 717 et seq, 730 775 802 Pldg § 84, Recds



