#39.70 5/27/75
Memorandum 75-42

Subject: 8tudy 39.7C - Prejudgment Attachment (Amendments)

Attached to this memorandum are two copiss of a staff draft of the
Reccmmendation Relating teo Amendments of the Attachment Law which incor-
porates decisions made at the May meeting., We hope to be able to approve
this recommendation for printing and distribution for ccument. Please
make your editorial changes on one copy and give it to the staff at the
June meeting.

Respectfully submitted,

Stan G. Ulrich
Legal Counsel
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RECOMMENDATION

relating to
PREJUDGMENT ATTACHMENT

Introduction

In 1971, the California Supreme Court in Randone v. Appellate

I}egartment1 declared unconstitutional California‘'s prejudgment attachment
on the grounds that the procedure viclated the due process requirements
of both the California and the United States constitutions.2 An interim
attachment statute--which was originally scheduled to expire on December
31, 1975--was enacted in 1972 to remedy the constitutional defects in
the scheme invalldated by Randc)ne.3 At the same time, the 1972 Legislature
directed the Law Revision Commission to continue its study of attachment
law;4 and, upon recommendation of the Commission,5 Code of Cilvil Procedure
Sections 481.010 to 492.090 (hereinafter referred to as the "Attachment
Law"} were enacted in 19?&.6
The Commission has received comments from various persons and
organizations concerning the Attachment Law and has concluded that a
number of revisions are needed. The Commission has recommended legislation
to defer the operative date of the Attachment Law until January 1,
197?,7 so that the Legislature will have an opportunity to enact the

1. 5 Cal.3d 536, 488 P.2d 13, 96 Cal. Rptr. 709 (1971).

2. TFor further discussion, see Recommendation Relating to Prejudgment
Attachment, !1 Cal. L. Revision Comm'n Reports 701, 721 (1973).

3. Cal. Stats, 1972, Ch. 550.
4., Cal. Stats. 1972, Res. Ch. 27.
5. Recommendation Relating to Prejudgment Attachment, supra, note 2.

See also Report of Senate Committee on Judiclary on Assembly Bill
2948, Senate J. 13010 (August 21, 1974).

6, Cal. Stats. 1974, Ch. 1516 (Assembly Bill 2948).

7. Assembly Bill 919 (1975-76 Reg. Sess.). The Attachment Law orig-
inally would have become operative on January 1, 1376. Cal. Stats.
1974, Ch. 1516, § 49,



needed revisions before the Attachment Law becomes operative. This
legislation would also extend the expiration date of the 1972 interim

attachuent statute untll December 31, 1976,

Cases in Which an Attachment :lay Be Issued

The Attachment Law permits the issuance of an attachment in an
action against a "defendant engaged in a trade, business, or profession"
on an express or implied contract where the amount clailmed is not less
than $500, exclusive of costs, interest, and attorney's fees, provided
that the subject of the contract upon which the claim is based was not
used "primarily for personal, family, or household purposes.“8 The
Commission recommends that this provision be revised as follows:

(1) Where the defendant is a corporation or a partnership or other
unincorporated assoclation, the writ of attachment should be issuable
without requiring the plaintiff to show that the defendant is engaged in
a trade, business, or profession or that the subject of the contract
upon which the claim is based was not used primarily for personal,
family, or household purposes. The interim statute permits attachment
agalnst all business corporations and partnerships without such additional
showing.g The recommended change would permit the issuance of an attachment
against a corporation or a partnership or other unincorporated association
regardless of whether it is organized for profit or 1s engaged in an
activity for profit. The availahility of attachment to secure the claim
of a person who furnishes goods or services or loans money to a corporation
should not depend upon the fortuity of whether the defendant corporation
was organized under the General Corporation Law or the General Honprofit
Corporation Law,

(2) Where the defendant 1is an individual, a writ of attachment
should be issuable only where the plaintiff shows that the contract
claim arises out of the conduct by the individual of a trade, business,
or profession and that the subject of the contract was not used primarily
for personal, family, or household purposes. Under the Attachment Law,

it is possible for an attachment to be issued against an individual who

8. Code Civ. Proc. § 483.010.

9. Code Civ. Proc. 5 537.2.



1s engaged in a business on a contract claim unrelated to the business.10

The proposed change would correct this anomaly.11

Property Subject to Attachment Where Defendant 1s an Individual
Where the defendant is an individual sued for his individual liabilicy

as a partner, the Actachment Law limits his perscnal propertyl2 subject
to attachment to that property "used or held for use in the partmership's

nl3 However, where the defendant is an

trade, business, or profession.
individual who 1s liable other than as a partner, the Attachment Law
does not limit the individual's personal property subject to attachment

to that which is used in the defendant’'s trade, business, or profession.14

10, Code Civ. Proc. § 483.010. But see Advance Transformer Co., v.
Superler Court, infra note 1l.

11. The interim statute permits attachment against "[1]ndividuals
engaged in a trade or business." Code Civ, Proc. § 537.2(c). It
1s interesting to note that, in Advance Transformer Co., v. Superior
Court, 44 Cal. App.3d 127, 142, 118 Cal. Rptr. 350, 360 (1974), the
court construed the interim statute "as limiting the attachment to
situvations in which the claim arises out of the defendant's conduct
of his business."

12. The following types of personal property are subject to attachment
where the defendant is an individual: (1} accounts receivable,
chattel paper, and choses 1n action of at least $150, (2) deposit
accounts over $1,000, (3) equipment, {4) farm products, {5) inventory,
(6) judgments arising out of the individual's conduct of a trade,
business, or profession, (7) money on the premises where the individual
conducts a trade, business, or profession, (8) nepotiable documents,
{9) negotiable instruments, (10) securities. Code Civ. Proc. §
487.010(c), (d).

13. Code Civ. Proc. § 487.010(d).

14, See Code Cilv. Proc. § 487.010{(c). In the Commisslon's original
recommendation, subdivision (c) of Section 487.010 limited property
of an individual subject to attachment to that "used or held for
use in the defendant's trade, business, or profession.” See Recom-
mendation Relating to Prejudgment Attachment, 11 Cal. L. Revision
Comm'n Reports, 701, 793 (1973). This language was amended out
before final passage of the Attachment Law; however, the parallel
language in subdivision (d} remained. See Assembly Bill 2948 (1974

Reg. Sess.), as amended in the Senate, August 22, 1974,




The Commission recommends that the provision limiting an individual
partner's personal property subject to attachment to that "used or held

for use in the partnership's trade, business, or profession"” be eliminated
because it results in a different standard for determining which property

of an individual is subject to attachment depending on whether the

trade, business, or profession conducted by that individual is a partnership.
If an individual defendant 1s personally liable in an action against a
partnership, his property should not be afforded any greater protection

than that of an individual who conducts his business, for example, as an

independent contractor or sole proprietor.

Leagehold Estates With Unexpired Term of Less Than OUne Year

The Attachment Law provides that, where the defendant is an individ-
ual, all of the individual's real property is subject to attachment.15
The Commission recommends that this provision be amended to make clear
that in the case of an individual the property subject to attachment
includes any interest in real property other than a leasehold estate
with an unexpired term of less than one year. Exclusion of leasehold
estates with an unexpired term of less than one year will prevent the
attachment of most residential leases. The interim statute contains a

similar provision.l6

Pogtlevy Claims of Exemption

The Attachment Law incorporates the exemption procedure applicable
after levy of a writ of executionl? for claiming exemptions after levy
of an ex parte writ of attachment.18 The execution exemption procedure
requires that claims of exemption be filed within 10 days after lewy of
the writ, except for homestead claims19 which must be filed within 20

days after levy. Under the Attachment Law, however, in many instances

i5. Code Civ. Proc. § 487.010(c).

16. Code Civ. Proc. § 537.3(b){(6).

17. Code Civ. Proc. § 690.50.

18. Code Civ. Proc. % 484.530 and 485.230,

19. See Code Civ, Proc. 3 690.235.
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the defendant will not be aware of the levy of the writ of attachment on

his property until after the 10-day or 20-day period has expired.zo In
addition, except for hardship exemption claims (discussed infra), there

is no urgent need for such an expeditious determination of exemption

claims before judgment because the attached property may not be sold or
collected to satisfy the plaintiff’s claim until after judgment. Accordingly,
the Commigsion recommends that the Attachment Law be amended to provide

that the defendant may claim exemptions not later than 30 days after the
levying officer mails or personally delivers the notice of attachment to

the defendant.

The Attachment Law alsc provides that, 1f the defendant does not
claim an exemption for property described in the plaintiff's application
for the writ at the hearing on issuance of the writ or 1f the defendant
claims an exemption for such property or any property not described in
the writ but fails to prove the exemption, the defendant may not later
claim the exemption unless he shows that the right to the exemption is a
result of changed circumstances occurring after that time.21 However,
the Attachment Law does not specify the procedure for showing changed
circumstances. The Commission recommends that the procedure applicable
after levy of a writ of execution be incorporated for the purpose of
claiming exemptions based upon a showing of changed circumstances.

Vhere the plaintiff has chosen to levy on farm products or inventory
of a poing business by placing a keeper in charge of the property, the
Attachment Law permits the defendant to apply for an order removing the
keeper on the grounds that the property 1s essentlal for the support of
the defendant and the defendant's family.22 The application for the
order 1s made by a notice of motion, The hearing is held not later than
five days after the motion 1s filed, and the plaintiff is to be given

not less than three days' notice. The Commission recommends that such a

20. For provisions concerning the notice of attachment, see Chapter 8
{commencing with Section 488.010) of the Attachment Law,

21, Code Civ. Proc. 5§ 484,050, 484,070, 484.340, and 484,350.

22, Code Civ, Proc. § 488.360(b).



procedure be provided for all clalms of exemption based upon a showing
that the property is necessary for the support of the defendant and the
defendant’s family. In such situations, an expeditious procedure for
claiming an exemption is needed. The executlon exemption procedure--
which contemplates filing a claim of exemption with the levying officer
and waiting for the plaintiff to file a counteraffidavit before a hearing
may be held--1s not designed for the speedy determination of hardship

exemption claims.

Turnover Order for Documentary Evidence of Title to Property Levied Upon

The Attachment Law provides that the court may issue an order
directing the defendant to cooperate in transferring possession of the
property sought to be attached to the levying officer.23 A simllar
turnover order directing the defendant to transfer to the levying officer
possession of any documentary evidence of title should be available
where (1} the property sought to be attached 1s levied upon by service
en a third person of a copy of the writ and notice of attachment or (2)
the property in the defendant's possession is seized but the defendant
holds documentary evidence of title thereto. Such an order, enforceable
only after the property is levied upon, would be useful, for exanmple,
where a motor vehicle is attached and the defendant holds the certificate
of ownership or where the right to payment on a nonnegotlable 1nstrument2a
is attached and the defendant holds the nonmnegotiable instrument.
Possession by the levying officer of the documentary evidence of title
to attached property facilitates the eventual collection of the debt or

sale of the attached property and prevents any transfer by the defendant.

23, Code Civ. Proc. & 482,080,

24. A "nonnegotiable instrument" is an instrument which 1s otherwise
negotiable within Division 3 of the Commercial Code but which is
not payable to order or to bearer. See Clvil Code § 955; Commer-
cial Code § 3B05. The right to payment on a nonnegotiable instru-
ment is a chose in actlon and 18 attached by service on the account
debtor. See Code Civ. Proc. §§ 481.020, 481,050, 488,370,



Insufficlent Undertaking and Wronpgful Attachment

Under the Attachment Law, it may be argued that the failure of the
attaching creditor te increase an undertaking when ordered to do 3025 is
a wrongful attachment.26 The Cowmission recommends that it be made
clear that such failure is not in itself a2 wrongful attachment. The
defendant 1s protected by the original undertaking for the period between
the date of the levy and the date on which the increase is orderedZ? and
the rights obtained by filing the insufficlent undertaking cease upon
the plainciff's failure to comply with the order,28 thereby minimizing

any injury to the defendant's interests.

Description of Property Subject to Temporary Protective Qrder

The Attachment Law does not prescribe the manner of description of
property whose transfer is restrained by a temporary protective order.29
A defendant against whom such an order is issued i1s subject to being
held in contempt if he violates the order. Consequently, the Attachment
Law should be amended to require the order to dJescribe the property in a
manner adequate to permit the defendant to identify the property subject

to 1it.

Effect of Temporary Protective Order on Deposit Accounts

The provision in the Attachment Law which permits the defendant who
is subject to a temporary protective order to write checks for certain

purposes desplte the order is unclear.30 The Commission recommends that

25. The plaintiff may be ordered to increase am undertaking pursuant to
Section 489.220 (undertaking to obtaln a writ of attachment or pro-
tective order) or Section 489.410 (undertaking on appeal).

26, See Code Civ, Proc. § 490.01}0.

27. The original undertaking remains in effect notwithstanding the
order for an Increase. Code Civ. Proc. § 489.090(d). The amcunt
of the original undertaking is $2,500 in municipal court and $7,500
in superior court. Code Civ. Proc. & 489.220{a)}.

28§. Code Civ. Proc. §§ 489,090(c) and 489.410(a).

29, See Code Civ, Proc. 5% 486.010-486.110,

30, Code Civ, Proec. § 486.060.



this provision be amended to make clear that the defendant may write
checks against any of his bank accounts for any purpose so long as there
remain on deposit sufficlent funds to secure the plaintiff's claim and

to meet payroll, legal, and other expenses specified in the section.

Wrongful Attachment Liability for Levy on Property of Third Person

The Attachment Law makes the plaintiff liable for damapes, costs,
and attorney's fees to a third person whose property is attached except
where the plaintiff has relied in good faith on registered or recorded
ownership.31 This exception to the plaintiff's wrongful attachment
liability is teoo narrowly drawn. A plaintiff, who has acted reasonably
and in good falth where there is no recorded or registered ownership but
has nevertheless attached property of a third persen, should not be
liable for & wrongful attachment. Accordingly, the Commission recom-
mends that the limited exception to the statutory liabllity for attach-
ment of a third person's property be expanded to protect any plaintiff

who acts reasonably and in good faith in causing the levy to be made.

Minor Amendments

The Commission also recommends several minor amendments and amend-
ments of a technical nature which are explained in the Comments follow-

ing the affected sections of the bill, infra.

Revision of 0Official Comments

Before 1ts final passage, the Attachment Law was amended several
times by the Legislature. The Senate Judiclary Committee adopted a
report revising the official Comments to the amended sections.32 How-
ever, the Comments to two sections of the Attachment Law were not revised
at that time. These Comments, revised to reflect the Senate Judiciary

Committee amendments, are set out as an appendix to this recommendation,

31. Code Civ. Proc. £§ 490.010 and 490.020,

32. Report of Senate Committee on Judiciary on Assembly B1ll 2948,
Senate J. 13010 (august 21, 1974).



PROPOSED LEGISLATION

The Commission's recommendation would be effectuated by enactment
of the following measure:

An act to amend Sections 481,050, 482.080, 483.010, 484.050, 484.070,
484.340, 484,350, 484.530, 485.230, 486.050, 486.060, 486.070, 486.090,
487.010, 487.020, 488.010, 453.030, 488.080, 488.310, 438.350, 488.360,
488.430, 488.500, 488,530, 488.560, 489.230, 489,310, 489.320, 490.010,
491.010, and 690.50 of, and to add Sections 482.100 and 489.130 to, the

Code of Civil Procedure, relating to attachment.

The people of the State of California do enact as follows:

§ 481.050 {amended). Chose in action

SECTION 1. Section 481.050 of the Code of Civil Procedure is
amended to read:

481,050, "Chose in action" means any right to payment which arises
out of the conduct of any trade, business, or professiocn and whick (a)
is not conditioned upon further performance by the defendant or upon any
event other than the passage of time, (b} 1s not an account receivable,
(c} is not a deposit account, and {d) 1s not evidenced by a negotiable
instrument, security, chattel paper, or judgment. The term includes an

interest in or a claim under an insurance policy and a right to payment

on a nonnegotiable instrument which is otherwise negotiable within

Division 3 (commencing with Section 3101) of the Commercial Code but

which is not payable to order or to bearer .

Comment. The amendment of the last sentence of Section 481,050
makes clear that a right to payment on a "nonnegotiable instrument™ is a

chose 1n action. See Com. Code § 3805 (relating to any instrument whose

-9



terms do not preclude transfer and which is otherwise negotiable within
the commercial paper division of the Commercial Code but which is not

payable to order or to bearer).

§ 482.080 (amended)., Issuance of order directing transfer

SEC. 2, Section 482.080 of the Code of Civil Procedure is amended
to read:

482.080. (a) If a writ of attachment is issued, the court may also
issue an order directing the defendant to transfer pessessiern of
the preperty seought te be attaehed to the levying officer = H

(1) Possession of the property to be attached where such property

1s sought to be attached by taking it into custody.

(2) Passession of any documentary evidence of title to any property

of or any debt owed to the defendant which is sought to be attached. An

order for the transfer of possession of documentary evidence of title

1ssued pursuant to this paragraph may be enforced by the levying officer

when the property or debt is levied upon or at any time thereafter.

(b) Sueh The order shall contain a notice to the defendant that
fallure to eurm ever pessessier ef sueh pEeperEy te the lewying sffiecer

comply with the order may subject the defendant to being held in contempt

of court ex asrresk .

Comment. Section 482.080 is amended to make clear that an order
may be issued under subdivision (a)(l) only where the property 1s sought
te be attached by taking it into custody. See, e.g., Sections 488.320
(tangible personal property in possession of defendant), 488.3380(a)(2)
(chattel paper in possession of defemdant). The enforcement of such an
order is not appropriate where the property sought to be attached 1is 1in
the possession of a third person or is levied upon by notice. See,
e.8., Sections 488,330 (tangible personal property in possession of
third person), 488.380(a)(l)(chattel paper in possession of third person),

-10-



Subdivision (a){2) 1s added to Section 482.080 to provide for
issuance of a "turnover” order directing the defendant to transfer to
the levying officer the muniments of title to property or a debt which
is attached. The order may be enforced only where the writ of attachment
has been levied. Issuance of an order under subdivision (a}{2) is
appropriate, for example, where a motor vehicle has been or 1s to be
attached and the certificate of ownership 1s sought or where the right
to payment on a nonnegotiable instrument bas been or 1s to be attached
{by service on the account debtor as provided by Section 488.370) and
the nonnegotiable instrument itself is sought. Possession of such
muniments of title is useful to facilitate eventual collection {such as
in the case of a nomnegotiable instrument) or sale (such as in the case
of the certificate of ownership of a motor vehicle) and to prevent a
transfer.

An order may be issued pursuant to this section when the writ of
attachment is issued or thereafter.

Subdivision (b) of Section 482.080 is amended to delete the words
"or arrest" from the last sentence. This amendment makes clear that the
defendant is not subject to arrest independent of contempt proceedings.
See Code Civ, Proc. § 501 {civil arrest abolished). A person may still
be arrested in the course of contempt proceedings. See Code Civ. Proc. §§ 1212,
1214,

§ 482.100 (added). Postlevy exemption clalms based on change in circumstances

SEC. 3. Section 482.100 is added to the Code of Civil Procedure,
to read:

482,100. (a) The defendant may claim an exemption provided in
Section 487.020 for property levied upon pursuant to a writ issued under
this title if the right to the exemption 1s the result of a change in
clrcumstances occurring after (1)} the denial of a claim of exemption for
the property earlier in the action or {2) the expiration of the time for

claiming the exemption earlier in the action.

-11-



{(b) A (iaim of exenmption under this section shall follow the procedure
provided in Section 690,50 except that, subject to subdivision (a), the
defendant may claim the exemption at any time. References in Section
690.50 to "the debtor' shall be deemed references to the defendant, and
references in Section 690.50 to "the creditor"” shall be deemed references
to the plaintiff.

(c) The exemption provided by subdivision (b) of Section 487.020
may be claimed at the defendant's option eilther pursuant to subdivision
(b) of this section or by following the procedure provided in this
subdivision. The claim shall be made by filing with the court and
serving on the plaintiff a notice of motion. Service on the plaintiff
shall be made not less than three days prior te the date set for the
hearing. The hearing shall be held not more than five days after the
filing of the notice of motlon unless, for good cause shown, the court
orders otherwise. The notice of motion shall state the relief requested
and shall be accompanied by an affidavit supporting any factual issues
raised and points and authorities supporting any legal issues raised.

At the hearing on the motion, the defendant has the burden ¢f proving
that the property is exempt pursuant to subdivision (b) of Section
487.020. Upon such showing and the showing required by subdivision {a),

the court ghall order the release of such property.

Comment. Section 482.100 provides the procedure for making postlevy
claims of exemption under this title where the right to the exemption is
based upon a change in circumstances occurring after the exemption was
previously denied or the defendant falled previously to make a timely
claim. Compare Sectlons 484.070 and 484,350 {claiming exemptions at a
noticed hearing on issuance of a writ), Sections 484.530 and 485,230

(claiming exemptions immediately after levy of an ex parte writ).

~12~



The requirement that the defendant show a change in circumstances
giving rise to the exemption in any case where the exemption has pre-
viously been claimed but denied or where the exemption was required to
be claimed within a specified time but the defendant falled to do so is
applicable, for example, where the defendant failed to claim an exemption
for property described in the plaintiff's application for a writ issuable
at a noticed hearing (Section 484.070(a}), where the defendant made a
claim of exemption as to property not described in the plaintiff's
application for a writ issuable after a noticed hearing but failled to
prove the exemption (Sectlon 484.070(b}}, or where the defendant failed
to claim the exemption within the time for making a claim of exemption
after levy of an ex parte writ of attachment or additional writ (Section
484,530 or 485.230).

Subdivision (b) incorporates the procedure provided by Section
690.50 for claiming exemptions after levy of any writ issued under
Chapter 4 or 5. See Sections 484.090 (writ issued at noticed hearing},
484,370 {(additional writ issued at noticed hearing), 484.520 (ex parte
additional writ), 485.220 (ex parte writ), and 485.540 (ex parte additional
writ).

The provisions for claiming exemptions after levy apply as well in
the case of a nonresident defendant whose property has been levied upon
pursuant to a writ issued under Chapter 12, except that the nonresident
defendant must first have filed a general appearance. See Sections
492,040 and 492.050. Under Chapter 12, the initial determination of
exemptions 1s made when the defendant makes a general appearance. See
Sections 492.040 and 492.050. The procedures of Section 482.100 are
applicable where the right to the exemption is the result of a change in
circumstances cccurring after that time.

A claim of exemption made pursuant to subdivision (b) may be made
at any time after levy so long as the defendant can show, pursuant to
subdivision (a), that the right to claim the exemption is the result of
a change in circumstances occurring after the claim was previously
denied or the time for previously maklng the claim had expired.

A more expeditious procedure is provided by subdivision (¢} for
claiming a hardship exempticn. See Section 487.020(b) (exemption of

propetty necessary for the support of an individual defendant or the

-13-



defendant's family supported in whole of in part by the defendant).

This procedure is substantially the same as the exemption procedure
formerly provided for removing a keeper in charge of farm products or
Inventory of a going business. See Section 488.360(b). Subdivision {b)
of former Section 537.3 permitted the defendant to claim a hardship
exemption at any time after levy upon five days' notice to the plaintiff.
it should be noted that an exemption for necessities may alsc be claimed,
at the defendant’'s optieon, pursuant to the procedures provided by subdivision
(b). The defendant may elect to use the subdivision {b) procedure, for
example, where there 1s no need for the more expeditious procedure pro-
vided by subdivision (c).

After levy, the defendant may claim an exemption only for property
which has been levied upon. Contrast Section 484.070 which permits the
defendant to claim an exemption for property which is not described in
the plaintiff's application.

§ 483,010 (amended). Actions in which attachment authorized

SEC. 4. Section 483,010 of the Code of Civil Procedure is amended
to read:

483.010. (a) Except as otherwise provided by statute, an attachment
may be 1ssued only in an action egairst & defendamt engaged ¥/ a =
tEtade; businescer aw professien on a claim or claims for money #m whieh

» each of which is based upon a contract, express or impiied, where the

total sew etaimed amount of such claim or claims is a fixed or readily

ascertainable amount not less than five hundred dollars ($500) exclusive
of costs, interest, and attorney's fees. Eaeh elain shal} be based
upen & centfasty express or implieds
{b) An attachment may not be issued #€ ¢he on a claim which is
secured by any interest in real or personal property arising from agreement,

statute, or other rule of law (including any mortgage or deed of trust
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of realty, any security interest subject to Division 9 (commencing with
Section 9101) of the Commercial Code, and any statutory, common law, or
equitable lien). However, an attachment may be issued (1) where the

claim was originally sc secured but, without any act of the plaintiff or
the person to whom the security was glven, such security has become
valueless or (2) where the claim was secured by a nonconsensual possessory
llen but such lien has been relinquished by the surrender of the possession
of the property.

{(c) If the action is against an individual, am attachment may be

1ssued only on a claim which arises out of the conduct by the individual

f a trade, business, or profession. An attachment may not be issued

where the on a claim apainst an individual which is based on the sale or

lease or a license to use property, the furnishing of services, or the
loan of money and where the property sold or leased, or licensed for

use, the services furnished, or the money loaned was used by the individual

primarily for personal, family, or household purposes.
(d) An attachment may be 1ssued pursuant to subdivisiem {ad

this section whether or not other forms of relief are demanded.

Lomment, Section 483.010 is amended to permit attachment in an
action against a defendant that is not an individual without a showing
that the defendant was engaged in a trade, business, or profession or
that the goods, services, or money furnished were used primarily for the
defendant's personal, family, or household purposes. Consequently, an
attachment may be issued against a business corporation or a partnership,
or other unilncorporated asscclation on a contract claim or claims where
the total amount claimed 1is 5500 or wmore, exclusive of costs, iInterest,
and attorney's fees., In addition, unlike former Section 537.2, Section
483,010, as amended, permits attachment on such claims against corpor-

ations and partnerships and other unincorporated assoclations which are
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not organized for profit or engaged in an activity for profit. Under
Section 483.010 as amended the court 1s not faced with the potentlally
difficult and complex problem of determining whether a corporation,
partnership, or association is engaged 1n a trade, business, or profession.
However, subdivision {c) provides that, if the defendant is an Individual,
an attachment may be issued only if the contract claim "arises out of

the conduct by the individual of a trade, business, or profession' and
only 1f the goods, services, or money furnished were not used primarily

for the defendant's personal, family, or household purposes,

See Western Board of Adjusters, Inc. v. Covina Publishing, Inc., 9
Cal. App.3d 659, 88 Cal, Rptr. 293 (1970), and 2 B. Witkin, California
Procedure, Provisional Remedies § 138 at 1561-1562 (2d ed. 1970}, con-
cerning when security has without any act of the plaintiff become value-

less.

§ 484.050 (amended). Contents of notice of application and hearing

SEC. 5, Section 484.050 of the Code of Civil Procedure is amended
to read:

484.050. The notice of application and hearing shall inform the
defendant of all of the following:

(a} A hearing will be held at a place and at a time, to be specified
in the notice, on plaintiff's application for a ripght to attach order
and a writ of attachment,

(b) The order will be issued if the court finds that the plaintiff's
claim is probably valid and the other requirements for issuing the order
are established. The hearing is not for the purpose of determining
whether the claim is actually valid. The determination of the actual
validity of the claim will be made in subsequent proceedings in the
action and will not be affected by the decisions at the hearing on the
application for the order.

{¢) If the right to attach order 1s issued, a writ of attachment

will be issued to attach the property described in the plaintiff's
-16-



application unless the court determines that such property is exempt
from attachment. However, the order will not be limited to the property
described in the application but may later be extended to any nonexempt
property of the defendant,

(d) If the defendant desires to oppose the issuance of the order,

he shall file with the court and serve on the plaintiff a notice of

opposition and supporting affidavit as required by Section 484,060 not
later than five days prior to the date set for hearing.

(e) If the defendant claims that the property described in the
application, or & portion thereof, 18 exempt from attachment, he shall
inclyde such claim in the notice of opposition filed and served pursuant
to Section 484.060 or file and serve a separate claim of exemption with
respect to the property as provided in Section 484,070. If he does not
do 80, the claim of exemption will be barred in the absence of a showing
of a change in circumstances occurring after tha hearing expiration of

the time for claiming exemptions .

(f) The defendant may obtain a determination at the hearing whether
property not described in the application is exempt from attachment, but
the fallure to claim that property not sc described 1s exempt frnm
attachment will not preclude him from making a claim of exemption with
respect to such property at a later time,

(2) Either the defendant or his attorney or both of them maﬁ be
present at the hearing.

(h) The notice shall contain the following statement: "You may
seek the advice of an attorney as to any matter connected with the
plaintiff's application. Such attorney should be consulted promptly so

that he may assist you before the time set for hearing."
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Comment, Subdivisions (d) and (e) of Section 484.050 are amended
to conform to the provisions of Sections 484.060 and 484.070. See
Section 482,100 (procedure for claiming exemptions based upon a showing

of changed circumstances).

§ 484.070 {amended). Claim of exemption and supporting affidavit:
notice of opposition

SEC. 6. Section 484,070 of the Code of Civil Procedure is amended
to read:

484,070, (a) If the defendant claims that the property described
in the plaintiff's application, or a portion of such property, is exempt
from attachment, the defendant shall claim such exemption as provided in

this section., If ke £aiis te de se the defendant falls to make such

claim or makes such claim but fails to prove that the property is

exempt , he may not later claim such exemption umriess he shews ehat

he did net heve a right te the excmpeion at the time the plaintiff
£iled hés applicatien and that the right te the exemption is the

result of o change in ecircumstanees occurring after that time except as

provided in Section 482.100 .

(b) If the defendant desires to claim at the hearing that property
not described in the plaintiff's application 1s exempt from attachment,
" in wﬁoleuér in part, the defendant shall c¢laim such exemption as provided
in this section. Fallure to make such claim does not preclude the
defendant from later claiming the exemption. If the claim is made as
provided in this section but the defendant fails to prove that the
property ls exempt from attachment, he may not later claim that the
property, or a portion thereof, 1s exempt uhiess ke shews that the
ripht 0 the exemption is the recult of a chanse im eircumstanees

eceurring after the hearimg except as provided in Section 482,100 .
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(c) The claim of exemption shall:

(1) Describe the property claimed to be exempt.

(2) Specify the statute section supporting the claim.

(d) The claim of exemption shall be accompanied by an affidavit
supporting any factual 1ssues raised by the claim and points and author-
itles supporting any legal issues raised.

{e) The claim of exemption, together with any supporting affidavit
and points and authorities, shall be filed and served on the plaintiff
not less than five days before the date set for the hearing.

{(f) 1f the plaintiff desires to oppose the claim of exemption, he
shall file and serve on the defendant, not less than two days before the
date get for the hearing, a notice of opposition to the claim of exemption,
accompanied by an affidavit supporting any factual issues raised and
polnts and authorities supporting any legal issues raised. If the
plaintiff does not file and serve a notice of opposition as provided in
this subdivision, no writ of attachment shall be 1ssued as to the property
claimed to be exempt. If all of the property described in the plaintiff's
application is claimed to be exempt and the plaintiff does not file and
serve a notice of opposition as provided in this subdivision, no hearing
shall be held and no right to attach order or writ of attachment shall

be issued and any temporary protective order issued pursuant Lo Chapter 6

(commencing with Section 486.010) expires .

(g} If the plaintiff files and serves a notice of opposition to the
claim as provided in this section, the defendant has the burden of

Proving that the property is exempt from attachment.

Comment. Subdivisions (a) and (b) of Section 484,070 are amended
to reflect the enactment of Section 482.100. Subdivision (f) is amended
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to provide for automatic expiration of a temporary protective order upon
the plaintiff's fallure to oppose a claim of exemption as to all the
defendant's property described in the plaintiff's application. This
amendment eliminates any necessity in such cases for proceeding under
Section 486.100 for early vacation of the order. See Section 486.090

and Comment thereto.

§ 484,340 (amended}. Contents of notice of application and hearing

SEC. 7. Section 484.340 of the Code of Civil Procedure 1s amended
to read:

484,340. The notice of application and hearing shall inform the
defendant of all of the following:

{a) The plaintiff has applied for a writ of attachment to attach
the property described in the application.

{b) A hearing will be held at a place and at a time, to be specified
in the notice, to determine whether the plaintiff is entitled to the
writ.

{c) A writ of attachment will be issued to attach the property de-
scribed in the plaintiff's application unless the court determines that
such property is exempt from attachment,

{d} If the defendant claims that the property described in the
application, or a portion thereof, is exempt from attachment, he shall

file with the court azni serve on the plaintiff a claim of exemptiom with

respect to the property as provided fn Section 484.350 not later than
five days prior to the date set for hearing. If he does not do so, the
claim of exemption will be barred in the absence of a showing of a

change in clrcumstances occurring after the heasing expiration of the

time for claiming exemptions .
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(e) Either the defendant or his attorney or both of them may be
present at the hearing.

(f) The notice shall contain the following statement: "You may
seek the advice of an attorney as to any matter conmnected with the
plaintiff's application. Such attorney should be consulted prowptly so

that he may assist you before the time set for hearing.”
Comment. Section 484.340 is amended to conform to the provisions

of Section 484.350. See Section 482.100 (procedure for claiming exemptions

based upon a showing of changed circumstances).

§ 484,350 {amended). Claim of exemption and supporting affidavit

SEC. 8. Section 484,350 of the Code of €ivil Procedure is amended
to read:

484.350. ({a) If the defendant claims that the property described
in the plaintiff's application, or a portion of suc® property, is exempt
from attachment, the defendant shall claim such exempticn as provided in

this section. If he faiis te de se the defendant falls to make such

claim or makes such claim but fails to prove that the property is exempt

, he may not later claim such exemption umless ke shews that he did
aet have a right €0 the exemptien at the tidme the platmeiff filed
kis appricatiern end thet the ripht te the exemption i3 sthe resuls

ef a ehanpe in cireumstances oceurring after that time except as provided

in Section 482.100 .

(b) The claim of exemption shall:

(1) Describe the property claimed to be exempt.

.(é) Specify the statute section supporting the claim.

(c} The claim of exemption shall be accompanied by an affidavit
supporting any factual 1ssues raised by the claim and points and authorities

supporting any legal issues railsed.
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(d) ihe ciaim of exemption, together with any supporting affidavit
and points and authorities, shall be filed and served on the plaintiff

not less than five days before the date set for the hearing.

Comment. Subdivision (a) of Section 484.350 is amended to reflect
the enactment of Section 482, 100.

§ 484,330 (amended). Defendant's right to claim exemption

SEC. 9. Sectilon 484,530 of the Code of Civil Procedure is amended
to read:

484.530. (a) I£f & writ of attachment 19 isgued under this arsiele;
the The defendant may claim an exemption as to the property levied upon

pursuant to a writ issued under this article by following the precedure

set forth in Section 690.50 except that the defendant shall claim the

exemption not later than 30 days after the levying officer gerves the

defendant with the notice of attachment describing such property . For

this purpose, references in Section 690.50 to "the debtor" shall be
deemed references to the defendant, and references in Section 690.50 to
“the creditor" shall be deemed references to the plainciff,

(b} Hotwithstanding subdivision (a), a claim of exemption shall be
denied if such claim has been denied earlier in the action and there is

no change in circumstances affecting such claim.

Comment. Subdivision (a) of Section 484.530 is amended to provide
that the defendant may claim an exemption for property that has heen
levied upon not later than 30 days after the levying officer serves the
defendant with a notice of attachment describing the property. See
Sectlon 488.020 (notice of attachment). The 10-day and 20-day periods
running from the time of levy as provided 1n Section 690.50 are not

applicable to attachment. The manner of service is provided by Section
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482.070. Subdivision (b) applies where the defendant has made a claim

of exemption pursuant to Section 484.070 for property not described in

the plaintiff's application but failed to prove his right to the exemption.
See also Sectlon 482,100 (postlevy claims of exemption on grounds of

changed circumstances).

§ 485.230 (amended). Defendant's right to claim exemption

SEC. 10. Section 485.230 of the Code of Civil Procedure 1s amended
to read:

485,230, If 2 wsit eof attachment £9 fsegued urder this ehspters

the The defendant may claim the exempeiens provided by Seetien 4#87-020

an exemption as to property levied upon pursuant to a writ issued under

this article by following the procedure set forth in Section 690.50

except that the defendant shall claim the exemption not later than 30

days after the levying officer serves the defendant with the notice of

attachment describing such property . For this purpose, references in

Section 690.50 to ''the debtor” shall be deemed references to the defend-
ant, and references in Section 690.50 to 'the creditor" shall be deemed

references to the plaintiff.

Comment., Section 485.230 is amended in the same manner as subdivision
{a) of Section 484.530. See Comwent to Section 484.530. In addition,
this section is amended to limit the property for which an exemption may
be claimed to the property that has been levied upon. The defendant may
not ¢lailm an additional exemption for property that has not been levied

upon under the procedure provided by this sectiom.

§ 486,050 {(amended). TLffect on transfers in the ordinary course
of business

SEC. 11. Section 486.050 of the Code of Civil Procedure 1s amended

to read:
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486,053, (a) Except as otherwise provided in subdivisien £{bd
apd in Seetiens Section 486.040 and 486+860 , the temporary protective
order may prohibit any transfer by the defendant of any of his the
defendant's property in this state subject to the levy of the writ of

attachment, The temporary protective order shall describe the property

in a manner adequate to permit the defendant to identify the property

subject to the temporary protective order,

(b) %£ Notwithstanding subdivision (a), if the property is farm

products held for sale or 1s inventory, the temporary protective order

may not prohibit the defendant from transferring the preoperty in the

ordinary course of business, but the temporary protective order may

impose appropriate restrictions on the disposition of the proceeds from

such transfer,

Comment. Subdivision (a} of Sectlon 486.050 1s amended to provide
for the manner of descriptlon of property that is subject to the temporary
protective order. The description in a temporary protective order re-
straining the transfer of property of an individual defendant or a
portion of the property of a corporation or a partnership should be
gsufficiently specific to permit accurate jidentification.

The temporary protective order should restrain the transfer only of
an amountt of the defendant's property that 1s reasonably necessary to
protect the plaintiff’s interest until a writ of attachment can be
1ssued. Where an excessive amount of property 1s subject to the temporary
protective order, the plaintiff may be liable for abuse of process. Cif.
White Lighting Co. v. Wolfson, 68 Cal.2d 336, 438 P.2d 345, 66 Cal.

Bptr. 697 (1968).
The amendments to the introductory portion of subdivision (a) and

to subdivision (b) are technical and make no substantive change.
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§ 486.060 (amended). Effect on checking accounts

SEC. 12. Section 486.060 of the Code of Civil Procedure is amended
to read:

486.060. (a) Notwithstanding Seetier 436-0505 any terms of the
temporary protective order , issued under this chapter shall pesmtt

the defendant te¢ may issue any number of checks against any of his bank

accounts in this state to the extent permitted by this section +

€2} In an aggregate smount of net mere tham eme theusand deilass
£$47000} ageiast any ef his depesit secounts +n this stase for any
puFpeser

(b) Im any ampunt se lemg es the aggregate smeunt rematning

en depesit im this state is more thar the smount  bf the platmeiffls

erainr The defendant may issue any number of checks in any amount for

the following purposes:

<2y In any aseunt in payment (1) Payment of any payroll expense

{including fringe benefits and taxes and premiuvms for werkmemis worker's

compensation and unemployment insurance) falling due in the ordinary
course of business prior to the levy of a writ of attachment.

€4} Ir ary amourt in payment {2} Payment for goods thereafter de-
livered to the defendant C.0.D. for use in his trade, business, or pro-
fession.

{e¥ In apy ameurnt in pavzent (3) Paymeat of taxes if penalties will
accrue for any delay in payment.

{£} In amy ameunt im payment (4) Payment of reasonable legal fees
and reasonable costs and expenses required for the representation of the
defendant in the action.

{c) In addition to the 'checks permitted to be issued by subdivision

{(b), the defendant may issue any number of checks for any purpose so
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long as the total amount of such checks does not exceed whichever of the

following is the greater amount:

(1) The amount by which the total amount on deposit exceeds the

sum of the amount of the plaintiff'’s claim and the amounts permitted to

be paid pursuant to subdivision (b).

(2) One thousand dollars (51,000).

Comment. Section 486.060, as enacted, and 1ts predecessor, forumer
Section 533.3, falled to state clearly the rules permitting a defendant
who 1s subject te a temporary protective order teo write checks. Section
486.060, as amended, makes clear that, if funds are available, the
defendant may write checks regardless of the plaintiff's claiw, for a
total of $1,000 for any purpose and for any amount for the purposes
listed in subdivision (b). Section 486.060 does not require the defend-
ant to write checks for the purposes described in subdivision {b)} nor
does 1t establish a preference of one of these purposes over any other.
Subdivision (c) (1) provides that the defendant may write checks for
purposes other than those described in subdivision (b), 1n excess of
$1,000 only if the defendant reserves sufficient funds to cover checks
permitted to be written by subdivision {a) and to pay the plaintiff's
claim. Subdivision (¢)(1) is intended to prevent a temporary protective
order issued on a small claim from tying up large accounts. The defend-
ant may always write checks in the total amount of $1,000 as provided in
subdivision {(c}{2) even though the amount remaining on deposit is
insufficient te secure the plaintiff's claim.

In the following examples illustrating the application of Section
486.060, assume that the defendant has deposit accounts totaling $10,000
in this state and the plaintiff has a $5,000 claim:

{1) If expenses under subdivision (b} total $2,000, the defendant
may write checksa to pay them and then write additional checks totaling
53,000 under subdivision (¢), reservimng $5,000 to cover the plaintiff's
claim.

{(2) If, in the first example, the defendant had decided for some
reason to defer payment of the $2,000 payable under subdivision (b}, he
could still write an additional check for $3,000 since subdivision (c)
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allows checks to be written in amounts in addition to the total of
amounts permitted to be paid under subdivision (b} and the amount of the
plaintiff’s claim.

(3) If expenses under subdivision (b) total $8,000, the defendant
may write checks for any purpose in an aggregate amount of not more than
$1,200 under subdivision (¢}. No checks could be written under subdivi-
gion (c) in excess of 51,000 since only 51,000 remains in the account
and the plaintiff's claim is $5,000.

(4) If the defendant has no expenses under subdivision (b), he may
write checks totaling $5,000 for any purpose under subdiviglon (c}.

{5) In the fourth example, if the defendant writes checks for
$5,000 under subdivision (c) and later discovers that he has expenses of
a type described in subdivision (b} and so writes checks for such pur-
poses, the defendant has violated the temporary protective order.

The introductory clause of Section 486.060 is amended to make clear
that the defendant may issue checks for the purposes and in the amount
provided regardless of the temporary protective order. The form of the
temporary protective order is prescribed by the Judicial Council. See
Section 482.030(b).

§ 486,070 (amended). Persons bound by temporary protective order

SEC. 13. Section 486.070 of the Code of Civil Procedure is amended
to read:

486,070, Except as otherwlse provided by Section 486,110, a tem-
porary protective order issued under thls chapter binds only the defend-

ant , whether or not any other person knows of or is served with a copy

of the temporary protective order .

Comment. The amendment of Section 486,070 makes clear that a
person other than the defendant is not bound by the temporary protective
order even where such person knows of the order or is served with a copy
of the order. This provision is based on a similar provision in the
last sentence of former Section 538.1. Section 486.070 does not affect
any other provisions of law such as the law relating to fraudulent
conveyances. See Civil Code 3§ 3439-3440.1.
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% 486,090 {a.euded)., bxpiration of order

SEC. l4. Section 486.090 of the Code of Civil Procedure is amended
to read:

486,090, Except as otherwise provided im Seetiems 4B84-08G;
486-110; and 489:320 1n this title, the temporary protective order shall
expire at tne earliest of the following times:

{(a) Forty days after the issuance of the order or, 1f an earllier
date is prescribed by the court in the order, on such earlier date.

{(b) As to specific property described in the order, when a levy of

attachment upon that property is made by the plaintiff,

Comment. The amendment to Section 486.090 is technical and makes
no substantive change. The effective date of the temporary protective
order may be extended pursuant to Section 484.080 in the case of a
continuance. The court may modify or vacate a temporary protective
order pursuant to Section 486.100 {on application of defendant) or
terminate the order pursuant to Section 489,320 (undertaking to secure
termination). It should also be noted that, where the defendant claims
an exemption for all the property described in the plaintiff's applica-
tion for a writ and the plaintiff does not oppose the claim of exemp-
tion, the temporary protective order expires without a hearing or
further court action. Section 484.070(f). In cases where the court
determines at a hearing that property is exempt, or that a writ of
attachment may not issue for any other reason, the defendant may move
the court to vacate or modify the protective order pursuant to Section

486.100,

§ 457.010 (amended). Property subject to attachment

SEC. 15, Section 487.010 of the Code of Civil Procedure is amended
to read:

487.010. The following property of the defendant is subject to

attachment:
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(a) Where the defendant is a corporation, all corporate property
for which a method of levy is provided by Article 2 (coumencing with
Section 488.310) of Chapter 3.

{b} Where the defendant is a partnership or other unincorporated

assoclation , all partnership or association property for which a method
of levy is provided by Article 2 {commencing with Section 488,31Q) of
Chapter 8.

{c) Where the defendant is an individual ergaged 4B a £rades
business; of prefessieny all of hia peal preperey and all of the fol-
lowing property:

(1) Interests in real property except leasehold estates with

unexpired terms of legs than one year,

€%3 (2) Accounts receivable, chattel paper, and choses in action
except any such individual claim with a principal balance of less than
one hundred fifty dollars ($150}.

{2} Depesit aceeunts exeept the first ene thousand dotiars {$35000)
depestted in any singlte fimaneial imstitution of braneh thercofs
but; #f the defendant has more than one depesit seeount; the eourés
uper appiieation of the praineiff; may direct that the writ ef asttachment
be tevied or batenees of less tham ome theusand deiiars ($1-000) 1f ar
aggregate of one thousard deliars (6170080} 4m all sueh seceounts remasns
free ef levys

{3) Equipment.

{4) Farm products.

(5) Inventory.

(6) Judgments arising out of the conduct by the defendant of £he

a trade, business, or profession.
(7) Money on the premises where ¢he a trade, business, or profes-

sion 18 conducted by the defendant and, except for the first one
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thousand a»1l.r. ,31,000), money located elsewhere and deposit accounts;

but, if the defendant has more than one deposit account or has at least

one deposit account and money located other than on the premises where

a trade, businegs, or profession is conducted by the defendant, the

court, upon application of the plaintiff, may order that the writ of

attachment be levied so that an agpregate amount of one thousand dollars

{$1,000) in the form of such money and in such accounts remains free of

(8} Negotiable documents.

(9) Negotiable instrumeuts.

(10} Securities.

{4y Where the defendsnt is an individual whe I8 & pavener argd
s suwed for his individual liasbility as a parcirer of & partnership whieh
is empaged #m & trade; businesss er professieny ail ef the defendantls
real preperty ard ail of his preperty whieh #s of a type deseribed in
asubdivister {e} and whieh #3 used ef held fer use in the partnershipls

tradey businesss; er prefesaten-

Comment. The amendment of the introductory clause of Section
487.010 makes clear that ounly the defendant’s property is subject to
attachment. All other property is exempt from attachment in the action
as provided by subdivieion (d) of Section 487,020.

Subdivision (b) 1s amended to make clear that, where the defendant
{8 an unincorporated asscciation, all the property of the assoclation
for which a wethod of levy 1s provided 1s subject to attachment.

Subdivision (c) is amended to make clear that leasehold estates
with an unexpired term of less than one year are not subject to attach-
ment where the defendant is an individual. This amendment continues
former law. See former Section 537.3(b)(6).

The provision concerning deposit accounts--formerly appearing in

paragraph (2) of subdivision (c)--has been combined with the provision
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concerning money in paragraph (7). The effect of this amendment is that
all of an individual defendant's money on the premises where he conducts
a trade, business, or profession is subject to attachment. In addition,
all but $1,000 of the individual's deposit accounts and money not
located on the premises where he conducts a trade, business, or profes-
sion is subject to attachment. However, where the individual defendant
either has more than one deposit account or has one or wore deposit
accounts and money not on the premises, the plaintiff must apply to the
court in order to levy on such wmoney or on the deposit accounts so that
the total remaining free from attachment is $1,000. The plaintiff may
apply for such order at the time of the hearing on i1ssuance of the writ
or thereafter.

Subdivision (d} is deleted. Where an individual is sued for his
individual liability as a partner or a member of an association, sub-
division (c) provides the property of the Individual which may be
reached by the attachment. Consequently, as a result of the deletion of
subdivision (d}, all individuals against whom attachment may properly be
issued pursuant to Section 483.010 are treated the same regardless of
whether their personal liability arises out of their conduct of a trade,
business, or profession as a sole proprietor, an independent contractor,

a partner, or a member of an association,

3 487,020 (amended). Property exempt from attachment

SEC. 16. Section 487,020 of the Code of Civil Procedure is amended
to read:

487.020. Hetwithstanding Seetien 48779485 the The following prop-
erty is exempt from attachment:

(a) All property exempt from execution.

(b) Property which is necessary for the support of an individual

defendant ané members of his heusehedd or the defendant's family sup-

ported in whole or in part by the defendant .

(c¢) All compensation paid or payable by an employer to an employee

for personal services performed by such employee whether denominated as
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wages, salary, -swalssion, bonus, or otherwise.

(d) All property not subject to attachment pursuant to Section 487.010.

Comment. The introductory phrase of Sectiom 487.020, reading 'Not-
withstanding Section 487.010," is deleted since 1t was confusing when
read with subdivision (d); this amendment makes no substantive change.
The language of subdivision (b) is amended to make clear that an in-
dividual defendant is entitled to the exemption as well as a defendant
with a famlly; this language 1s based on Section 690.6 (hardship exemp-

tion for earnings).

§ 488.010 (amended). Writ of attachment; plaintiff's instructions

SEC. 17. Sectlon 488.010 of the Code of Civil Procedure is amended
to read:

488.010. (a) The writ of attachment shall identify the defendant
whose property is to be attached. 1If the writ of attachment does not
degcribe the property or interest thereiln in a manner adequate to permit
the levylng officer to exeéute the writ, the plaintiff shall give to the
levying offlicer instructions in writing, signed by the plaintiff or his
attorney of record, which contain a description of such property ade-

quate to permit the levying officer to execute the writ and the name and

address of an; person who is to be served with a copy of the writ and

notice of attachment . The court may direct the order of levy of the

writ of attachment upon the property described therein if the court

finds at the hearing on issuance of the writ that the aggregate value of

such property clearly exceeds the amount to be secured by the attachment,

(b) Where the preperty seught to be attached 15 reat property
stending 4n the name of a third persemny whether alone o¥ together

with the defemdanty Where the defendant's interest in real property 1is

sought to be attached, the writ of attachment shall identify sueh
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¢hird any person , other than the defendant, in whose name the real

property or interest therein stands upon the records of the county and

shall describe the real property in which the defendant has an interest .

{c) Where the defendant's crops or timber to be cut are sought to

be attached, the writ of attachment shall identify any person, other

than the defendant, in whose name the real property on which the crops

are prowing or on which the timber 1is standing stands upon the records

of the county.

Comment. The second seatence of subdivision (a) of Section 488.010
is amended to provide that the plaintiff must give the levying officer
the name and address of any person who is to be served with a writ and
notice. For example, under subdivision (c)} of Section 488.310 the
plaintiff is responsible for determining the address of the third person
as shown by the records of the tax assessor. The last sentence is added
to subdivision {(a} to restore a provision of former law. See the last
sentence of former Section 538.4.

Subdivision (b) 1s amended to state wore clearly the requirement
that the writ identify a third person in whose name the real property in
which the defendant has an interest stands upon the records of the
county. This amendment makes clear that the requirement of subdivision
(b) is applicable where a leasehold interest is sought to be attached.
See Comment to the amendment of subdivision (c} of Sectiom 487.010.
Subdivision (b) is also amended to require the writ to describe the real
property in which the defendant has an interest. The addition of the
phrase "upon the records of the county" restores language of former
Section 542. Subdivision (b) is applicable, for example, where there
has been a fraudulent transfer, where the defendant’s interest in the
real property is unrecorded, or where there 1s a resulting trust in
favor of the defendant. Subdivisfon (b) is applicable only in the sit-
uation where the defendant's interest in real property is recorded in
the name of another person and is not applicable in the normal situation
where title is held joilntly. The requirement of subdivision (b} applies

where, for example, the defendant has an unrecorded leasehold interest
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in real property that is recorded in the name of a third person. In
this situation, the defendant's interest stands upon the records of the
county as part of the fee interest of the third person.

Subdivision (c) is added to make clear that, where the defendant's
crops are growing or timber is standing on real property which stands
upon the records of the county in the name of a third person, the writ

shall identify the third person. See Section 488.360(c).

§ 488,030 {amended). Levying officer to execute writ

SEC. 18, Section 488,030 of the Code of Civil Procedure 1s amended
to read:

488.030. {a) A writ of attachment shall be directed to a levying
officer in the county in which property of the defendant described in
the writ may be located.

(b) Upon the receipt of written instructions from the plaintiff, or
his attorney of record, the levying officer to whom the writ is directed
and delivered shall execute the same without delay in the manner pro-~

vided in this chapter on the property described in the writ or so much

thereof as is clearly sufficient to satisfy the amount to be secured by

the attachment . The levying officer is not liable for a determination

made in good faith under this subdivision.

{c) Where a copy of the summons and complaint has not previously
been served on the defendant, the plaintiff or his attornmey of record
shall instruct the levying officer to make such service at the same time

he serves the defendant with a copy of the writ of attachment.
Comment. Subdivision (b) of Section 488.030 is amended to provide

explicitly for the duty of the levying officer to levy upon no more
property than 1s clearly sufficient to secure the plaintiff's claim.
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See Sectiom 484.090 (writ of attachment states amount to be secured
thereby). This amendment is based on part of the first sentence of

former Section 540,

§ 488,080 (amended). Inventory of property

SEC. 19. Sectlon 488.080 of the Code of Civil Procedure is amended
to read:

488.080. (a) The levying officer shall make a full inventory of
property attached and return such inventory with the writ as provided in
Section 488,070.

(b} The levying officer, at the time of service, shall request any
person whe retairs prepersy in his pessessier er any acceunt debtor

6F judgment debter levied uper to give him other than the defendant to

give the levying officer a memorandum, describing €he any property of

the defendant in the person’s possession or any debt owed to the de-

fendant which is levied upon and stating its value or the amount owing 5 ,

Upon the request of the levying officer, the person shall glve such

memorandum within 10 days after such service. If the person denies that

he possesses such property or owes such debt, he shall 8o state in the

memorandum. If the person fails to give suek the wmemorandum within the
time specified, the levying officer shall state such fact at the time

he makes his returrn the writ is returned pursuant to Section 488.070. A

person failing to give sweh the memorandum within the time specified may
be required to pay the costs of any proceedings taken for the purpose of

obtaining the information required by sueh the memorandum.
Comment., Subdivision (b) of Section 488,080 is amended to state

more directly the duty to give a memorandum on request of the levying

officer. In addition, the amendment makes clear that the person served
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has a duty to give the officer a memorandum even where he denies that he
has the defendant's property or owes a debt to the defendant. See
Section 488.550(c).

5 488,310 (amended). Interest in real property

SEC. 20, Section 488.310 of the Code of Civil Procedure is amended
to read:

488.310. (a) To attach an interest in real property, the levying
officer shall record with the office of the county recorder of the
county where the real property is located a copy of the writ and the
notice of attachment.

(b} Where 5 sm the date of recordimpy the property stamds in

the name of e third persen;y either aleme or together with the defendanty

the writ identifies a person, other than the defendant, in whose name

the real property in which the defendant has an interest stands upon the

records of the county, the recorder shall index such attachment when

recorded in the names of both the defendant and such th#¥d other person.
(c) Promptly after recording and in no event wore than 15 days

after the date of recording, the levying officer shall mail a copy of

the writ and the notice of attachment to the defendant and to any third

other person identified in the writ in whose name the real property in

which the defendant has an interest stands em the date of reeording~

Sueh eepies shaii be mailed e upon the records of the county at the

address of the deferdent amrd amy third such other person as shown by the
records of the office of the tax assessor of the county where the real
property is located.

(d) Promptly after recording and in no event more than 15 days

aftar the date of recording, the levying officer shall serve an occupant
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of the property with a copy of the writ and the notice of attachment or,
if there is no occupant on the property at the time service is attempted,
the levying officer shall post a copy of the writ and notice in a con-
splcuous place on the property attached. Service upon the occupant may
be made by leaving the copy of the writ and notice with the occupant
personally, or, in his absence, with any person, of sultable age and
discretion, found upon the property at the time service is attempted and
who is either an employee or agent of such occupant or a member of his
family or household. WUhere the property described in the writ consists
of more than one distinct lot, parcel, or governmental subdivision and
any of such lots, parcels, or governmental subdivisions lle with rela-
tion to any of the other so as to form one or more continuous, unbroken
tracts, only one service or posting need be made under this subdivision
as to each such continuous, unbroken tract.

{e) A failure to send the notices required by subdivision (c) or to
post or serve notice pursuant to subdivision (d) shall not affect the

llen created pursuant to subdivision (a).

Comment. The amendments of subdivisions (a), (b}, and (c} of Sec-
tion 488.310 are largely technical. See the Comment to Section 488.010
as amended. The last sentence of subdivision (c¢) is amended to elimi-
nate the provision for mailing the defendant's copy of the writ and
notice at his address as it appears on the tax assessor's records; the
coples are mailed to the defendant at his address for service in the
action. The phrase “Interest in real property'” used in this section
includes leasehold estates. See Section 487.010(c)(1) (leasehold estates
with an unexpired term of less than one year not subject to attachment
in action agailnst an individual defendant). It should also be noted
that the excess value of a homestead may be attached under this section.
See Civil Code §§ 1237-1304; Code Civ. Proc. § 690.235 (homestead exemp-
tion), Cf. Southern Pac. Milling Co. v. Milligan, 15 Cal.2d 729, 104
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P.2d 654 (194u); Harelli v. Keating, 208 Cal. 528, 282 P. 793 (1929).

§ 488,350 {amended). Motor wvehicles and vessels

SEC. 21. Section 488.350 of the Code of Civil Procedure is amended
to read:

488.350. (a) To attach a motor vehicle or vessel for which a cer-
tificate of ownership has been issued by the Department of Motor Vehicles
and which is equipment of a going business, the levying officer shall

file with the Department of ifotor Vehicles a notice in the form pre-

scribed by the Department of Motor Vehicles which shall contain 2ll of

the following:

{1) The name and malling address, 1f known, of both the plaintiff
and the defendant in the described action.

(2) A description of the vehicle or vessel attached.

(3) A statement that the plaintiff in the action has acquired an
attachment llen in such vehicle or vessel.

(b) Promptly after filing and in no event more than 45 days after
the date of fillng pursuant to this section, the levying officer shall
serve the defendant with a copy of the writ and the notice of attachment.

(c} Promptly after filing and in nc event nore than 30 days after
the date of filing pursuant to this section, the levylng officer shall
determine from the department the name and address of the legal owner,
if any, of the vehicle or vessel as shown by the records of the depart-
ment on the date of filing and shall serve such legal owner with a copy

of the writ and the notice of attachment by certified mail return re-

ceipt requested .
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{(d) The lien of attachment acquired pursuant to levy under this
section does not affect the rights of a person who 1s a bona fide pur-
chaser of the vehicle or vessel and obtalns possession of both the
vehicle or vessel and its certificate of ownership.

(e) A failure to serve the defendant pursuant to subdivision (b) or
the legal owner pursuant to subdivision (c) shall not affect the lien
created pursuant to subdivision (a).

(f} The fee for filing and indexing each notice of attachment,
notice of extension, or notlce of release with the Department of !lfotor
Vehicles is three dollars ($3). Upon the request of any persomn, the
Department of Hotor Vehicles shall issue its certificate showing whether
there 1s on file, on the date and hour stated therein, any notice of
attachment, naming a particular person, and if a notice is on file,
giving the date and hour of filing of each notice and the name of the
plaintiff. The fee for the certificate lssued by the department is two
dollars {($2). Upon request, the department shall furnish a copy of any
notice of attachment or notice affecting a notice of attachment for a

fee of one dollar (§1) per page.

Comment. Subdivision (a) of Sectlon 488.350 is amended to provide
the Department of liotor Vehicles with authority to issue the form of
notice to be filed. Subdivision {¢) is amended to provide the manner of

service of the writ and notice.

5 488,360 {amended). Farm products and inventory of a going business

SEC. 22. Section 488.360 of the Code of Civil Procedure is amended
to read:
488,360. {a) To attach farm products or inventory of a golng busi-

ness, if the defendant consents, the levying officer shall place a
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keeper in charge «f such property for a period not to exceed IO days.
During such period, the defendant may continue to operate his farm or
business at hils own expense provided all sales are final and are for
cash or the equivalent of cash, For the purposes of this subdivision,
payment by check s# by & eredit eard issued by & perseon ether then
the defeandant shall be deemed the equivalent of a cash payment. The
levying officer shall incur no liability for accepting payment in the
form of a cash equivalent. The proceeds from all sales shall be given
to the keeper for the purposes of the levy unless otherwise authorized
by the plaintiff. If the defendant does not consent or, in any event,
after the end of such 10-day period, the levying officer shall take such
property into his exclusive custody unless other disposition is made by
the parties to the action. At the time of levy or promptly thereafter,
the levying officer shall serve the defendant with a copy of the writ
and the notice of attachment.

(b} Where property is levied upon pursuant to subdivision (a), the
defendant may apply for an order pursuant to this subdivision for the

release of property essentiel for the suppert of the defendent and

his family exempt pursuvant to subdivision (b) of Section 487.020 in the

manner provided in subdivision (c) of Section 482.100 . Sueh appiten~

tien shall be made by filing with the court snd gesving on the piaimtiff
g retiece of metienr Serviee on the praintiff shall be made net less
thar theee days prier to the date set for hearingr The hearirg shail
be held net mere than £five days after the £ilirg ef the metdeny uniess
for pood causes the court orders etherwiser The netiee of motien

ahall state the reltef reguested and shaill be accompenied by an affi-
davie suppertimg any faetual issues raised and peints and sucherities

supperting any legal issues ratsedr At the hearing on the metieny
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the defendant hes the burden of showing that the preperéys; or ¢ poredon
thexesfy attached pursuant e subdivisien {a) and the preoceeds therefrea
ave assentinl for the support of himself and his faniiyr Upen sueh

showingy If the court determines that the property is exempt pursuant to

subdivision (b) of Section 487.020, the court shall order the removal of

the keeper and return the defendant to possession of such exempt prop-
erty an is cesentinl fer the suppore of himself and his famiiy and may
make such further order as the court deems appropriate to protect the
piaintiff against frustration of the collection of his claim. Such

order may permit the plaintiff to levy on farm products or inventory of

8 going business and on proceeds or after-acquired property, or both, by
-filing pursuant to subdivieion (c) and may provide reasonable restric-
tions on the disposition of the property previocusly levied upon.

{c) Notwithstanding the provisions of subdivision (a), upon the
election and the instructions of tha plajiatiff, the levying officer
shall attach farm products or inventory of a going business by filing a
notice in the form prescribed by the Secretary of State which indicates
that the plaintiff has acquired an attachment lien on the farm products

or inventory of the defendant and, where permitted by the writ of sttachment

or court order, on proceeds or after-acquired property, or both . The

notice shall state the name and mailing address, if known, of both the

plaintiff and the defendant and shall describe the property attached and

state wvhether proceeds or after-acquired property, or both, are at-

tached. When the property is crops 6: timber to be cut, the notice
shall be recorded in the office of the county recorder in the county

vhere the tamd real property on which the crops are growing or on which

the timber ia standing is located. Where, on the date of recording, the

tend real property on which the crops are growing or on which the timber
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1s stanaing s-ards upon the records of the county in the name of a

third person 7 either alene er together with other than the defendant,
the recorder shall index such attachment when recorded Iin the names of

botk the defendant and such th#sd other person jdentified in the

writ . In all other cases, the notice shall be filed in the office of
the Secretary of State. The fee for filing and indexing each notice of
attachment, notice of extension, or notice of release in the office of
the Secretary of State 1s three dollars ($3). Upon the request of any
person, the Secretary of State shall issue his a certificate showing
whether there 1s on file, on the date and hour stated therein, anj
notice of attachment, naming a particular person, and 1f a notice is on
file, giving the date and hour of filing of each notice and the name of
the plaintiff. The fee for the certificate issued by the Secretary of
State is two dollars ($2). A combined certificate may be issued pur-
suant to Section 7203 of the Government Code. Upon request, the Secre~
tary of State shall furnish a copy of any notice of attachment or netice
affecting a notice of attachment for a fee of one dollar (51) per page.

A lien acquired by filing or recording a2 notice pursuant to this subdi-

vision shaltt prewide provides the plaintiff with the same rights and
priorities in the attached property and preeeeds eof the attached
prepesty as thase of a seecured parey wich a perfected seeuriey intevest
4n eollateral where the filed fimeneing ntstement cevering the eréginad

eollatera} alse eevers preeceeds as would be obtained by a secured party

who perfects a security interest (other than a purchase money security

interest) in such property by filing a financing statemeat at such time

and place . Promptly after filing or recording and in no event more
than 15 days after the date of filing or recording pursuant to this

subdivision, the levying officer shall serve the defemdant with »
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eopy of the writ end the notice of attaechment mail a copy of the writ

and the notice of attachment to the defendant and, in the case of crops

growing or timber standing on real property, to any other pergon iden-

tified in the writ in whose name the real property stands upon the

records of the county at the address of such other person as shown by

the records of the office of the tax assessor of the county where the

property 1s located .

(d) A failure to serve the defendant or any other person pursuant

to subdivision (a) or (c) shall not affect the llen created pursuant to

aither subdivision.

Comment. The provision in subdivision (a) of Section 488,360 per-
mitting payment by credit card where a farm or business is allowed to
continue operation under the authority of a keeper 1s deleted because of
the lack of general provisions enabling the levying officer to collect
charged amounts from the lssuer of the credit card.

Subdivision (b) 1s amended to reflect the enactment of Section
482.100 and to conform to the general exemption provisions. See Sec-~
tions 482.100, 487.020, and the Comments teo those sections.

Subdivieion (c) is amended to provide specifically that the lien
obtained by filing the notice pursuant to this subdivision may apply to
after-acquired property and proceeds from the sale or exchange of at-
tached inventory or farm products. The second sentence, providing for
the contents of the notice, is added to make c¢clear that the plaintiff
who desires to attach proceeds or after-acquired property, or both, must
8o state in the notice filed with the Secretary of State or county
recorder. Coumpare Com. Code §§ 9203{(3), 9204. The next-to-last sen-
tence of subdivision (¢) is amended to make clear that a plaintiff who
attaches property by fillng a notice pursuvant to subdivision {c) de-
scribing farm products or inventory, including proceeds or after-acquired
property, or bath, has the same rights and priorities as he would have
if he had perfected a security interest (other than a purchase woney

security interest) in such property by filing a financing statement at
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the time na ... he filed the notice under subdivision {¢}. See Com.
Code § 9312(5), (6)(priority where specilal rules applicable to purchase
money security interests do not apply).

Subdivision (¢} 1s also amended to conform to changes made in Sec-
tions 488.010 and 488.310, 1In addition, subdivislon {c} is amended to
require that a copy of the writ and notice of attachment be sent both to
the defendant and to any other person in whose namé the real property
{on which the defendant's crops are growing or the defendant's timber 1is
standing) stands upon the records of the county. This provision was
omitted from the Attachment Law as enacted. Compare subdivision 2a of
former Section 542, Subdivision (d) is amended to conform to subdivi-

sion (c).

§ 488.430 (amended). Interest in personal property of eatate of
decedent

SEC. 23. Section 488.430 of the Code of Civil Procedure is amended
to read:

488.430. (a) To attach the interest of a defendant in personal
property belonging to the estate of a decedent, whether by tesatate or
intestate succession, the levying officer shall (1) fille a copy of the
writ and the notice of attachment in the office of the clerk of the
court in which the estate is being administered and (2) serve the per-
sonal representative of the decedent with a copy of the writ and the
notice,

(b) Promptly after levy and in no event more than 45 days after
levy, the levying officer shall serve the defendant with a copy of the
writ and the notlce of attachment. A failure to serve the defendant
pursuant to this subdivision shall not affect the lien created pursuant
to subdivision (a).

{c) The personal representative shall repcrt such attachment to the

court in which the estate i1s being administered when any petition for

distribution is filed.
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{d} £.cn urtachment shall not impair the powers of the representa-
tive over the property for the purposes of administration.

{e) If a decree orders distribution to the defendant, delivery of
the property shall be ordered to the officer making the levy subject to
the claim of the defendant or any person claiming under him. The prop-
erty shall not be delivered to the officer waking the levy until the

decree distributing the interest has become final.
Comment. Subdivision (c¢) of Section 488.430 is amended to make

clear that the personal representative is required to report the attach-

ment to the probate court. This amendment makes no substantive change.

§ 488,500 {amended). Lien of attachment; effective date

SEC, 24. Section 488.500 of the Code of Civil Procedure is amended
to read:

488.500. (a) The Except as provided in subdivision (c) of Section

488.360, levy of a writ of attachment creates a lien on the property
levied upon which 1s valid against all subsequent transferees of the
property.

{b) The lien of attachment on tveal property levied upon pursuant to
Section 488.310 becomes effective on the date of recording pursuant to
that sectilon.

{c} The lien of attachment on property levied upon pursuant to Sec-
tion 488.320 {tangible personalty in possession of defendant), 488.3560(a)
(inventory and farm products, alternate method}, 488.380(a)(2){chattel
paper in possession of defendant), 488.400(a)(2)(negotiable instruments,
documents, or money in possession of defendant), or 488.410(a) (securi-
ties in possession of defendant) becomes effective on the date the

levying officer takes custody of the property pursuant to such provision.
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(d} The lien of attachment on property levied upon pursuant to Sec-
tion 488.340 (equipment, other than motor vehicles, of a going busi-
ness), 488.350 (motor vehicles and vessels which are equipment of a
going business), or 488.360(c){farm products and inventory, alternate
nmethod) becomes effective on the date of flling pursuant to such provision.

{e) The lien of attachment on property levied upon pursuant to Sec-
tion 488.330 (tangible personalty in possession of third person),
488.380(a) (1) (chattel paper in possession of third person), 488.390
(deposit accounts), 488.400(a){1l)(negotiable instruments, documents, or
money in possession of third person), or 488.410(b){securities in pos=-
session of certain third persons) becomes effective on the date of ser-
vice on the person in posseassion of such property,

(£} The lien of attachment on property levied upon pursuant to Sec-
tion 488.370 (accounts recelvable, choses 1in action) becomes effective
on the date of service on the account debtor or insurer.

{g) The lien of attachment on a2 judgment levied upon pursuant to
Section 488.420 becomes effective on the date of service on the judgment
debtor.

(k} The lien of attachment on property levied upon pursuant to Sec~
tion 488,430 becomes effective on the date of filing pursuant to that
sectlon.

(1) Notwithstanding subdivisions (b} through (h), inclusive, and
except as otherwise provided by Section 486.110, where a temporary
protective order has been 1ssued pursuant to Chapter 6 (commencing with
Section 486.010), the iien of attachment on property described in such
order and subsequently attached is effective frow the date of service of

such order.
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Comgen: = “rhdivision (a) of Section 488.500 is amended to provide
an exception to the validity of the attachment lien against subsequent
transferees where inventory or farm products are levied upon by filing
the notice provided by subdivision (c) of Section 488,360 with the Sec-
retary of State or county recorder. In this situation, the attaching
plaintiff ip afforded the rights and priorities of a secured party with
a perfected security interest and, under Commercilal Code Section 9307, a
buyer in the ordinary course of business takes free of a security inter-

est even though he knows of it.

§ 488.530 (amended). Sale of or receilver for attached property

SEC. 25. Section 488,530 of the Code of Civil Procedure 1s amended
to read:
488,530, (a) Whenever property 1s or may be attached, upenm

application of either parey the plaintiff, the defendant, or any third

person whose Interest has been determined pursuant to Section 689,
after reasensble metiee to the ether patties and upenm may apply by

noticed motion for the order provided in this subdivision. Upon a

showing that the property is perishable or will greatly deteriorate or
greatly depreciate in value or that for some other reason tka¢ the
Interests of the parties will be best served thereby, the court may
order that such property be sold or may appoint a receiver or direct the
levying officer to take charge of, cultivate, care for, preserve, col-
lect, harvest, pack, or sell such property.

(b) Notwithstanding subdivision (a), 1f the levying officer deter-

mines that property is extremely perishable or wili greatly deteriorate

or greatly depreciate in value before a court order for the sale of the

property could be obtained, the levying officer may take any action nec-

essary to preserve the value of the property or sell the property. The

levying officer is not liable for a determination made in good faith

under this subdivision.
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483} (c, snay sale of such property shall be made in the same manner
that property is sold on execution and the proceeds shall be deposited
in the court to abide the judgment in the actionm.

€e} (d) Where a receiver 1s appointed, the court shall fix the
daily fee of such receiver and may order the plaintiff to pay such fee
and expenses of the recelver in advance or may direct that the whole or
any part of such fee and expenses be paid from the proceeds of any sale
of such property.

€d} (e) Except as otherwise provided in this section, the provi-
sions of Chapter 5 (commencing with Section 564) and Chapter 5A {com-
mencing with Section 571) of Title 7 govern the appointment, qualifica-
tions, powers, rights, and duties of a receiver appointed under this

gection.

Comment. Subdivision (a) of Section 488.530 is amended to provide
& procedure for application for the order provided by this section. New
subdivision (b} provides for the situation where the property is so
perishable that there is not sufficlent time to obtain the court order

normally required by subdivision (a).

§ 468.560 (amended). Release of attachment

SEC. 26, Section 488.560 of the Code of Civil Procedure 1s amended
to read:

488.560. (a) The levying officer shall release an attachment when-
ever he receives a written direction to that effect from the plaintiff,
or a certified copy of an order of the court in which the action is
pending, discharging or dissolving the attachment or releasing the
property.

(b) Where the property to be released has been taken into custody,

it shall be delivered to the person from whom it was taken unless other-
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wise ordered by the court. If such person cannot be found within the
county where the property was levied upon, the levying officer shall re-
tain the property but give reasemabie notice to such person by certified

mall, return receipt requested, sent to such person's last known address,

as to where he may secure 1ts possession. If, after 30 days from the
giving of such notice, such person has not claimed the property, the
levying officer shall sell such property in the same wmanner that prop-
erty 1s sold on execution and deposit the proceeds, after first deduct-
ing his costs and expenses, in the court to abide the judgment in the
action,

(c) Where the property to be released has not been taken into
custady, the levying officer shall release the attachment by issuing a
written release addressed to the person served with the copy of the writ
and notice and, where the writ and notice were recorded or filed, by
recording or filing such written release in the same office. Where the
attached property is an interest in real property, the plaintiff or his
attorney, instead of the levylng officer, may tecord the release.

{d) There shall be no liability for persons acting in conformity
with the release of the levying officer or for such officers releasing

such attachments in accordance with this section.

Comment. Subdivision (b) of Section 488.560 is amended to provide
the manner of service of the notice. The last known address of a person
from whom property was taken but who can no longer be found within the
county will often be the address of the place where the property was
taken into custody. Subdivision (¢} 1s amended to conform te the amend-
ments of subdivision {¢) of Section 487.010 and Section 488.310.
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i 489,13y (uogeu;. Failure to increase undertaking

SEC. 27. Section 489.130 1is added to the Code of Civil Procedure,
to Tead:

439,130, Where the court orders the amount of the undertaking in-
creased pursuant to Section 489,220 or 489.410, the plaintiff's fallure
to increase the amount of the undertaking is not a wrongful attachment

within the meaning of Section 490.010.

Comment. Section 439.130 makes clear that the mere fallure of the
plaintiff to increase the amount of an undertaking when ordered to do so
pursuant to Section 489,220 (undertaking to obtain a writ of attachment
or protective order) or Section 489.410 (undertaking on appeal) is not a
wrongful attachment under Section 490.010. The insufficient undertaking
remains in effect pursuant to subdivision {(d) of Section 489.090, and
the plaintiff's liability for wrongful attachwent pursuant to Section
490,010 1s limited to the amount of the insufficient undertaking by sub-
division (b) of Section 490.020, However, where an order to increase
the amount of the undertaking is not complied with, the rights which the
plaintiff obtalned by filing the insufficlent undertaking cease as
provided in subdivision (c) of Section 489.090 and subdivision (a) of
Section 489.410.

3 489,230 (amended). Notice to defendant

SEC. 28. Section 489.230 of the Code of Civil Procedure is amended
to read:

489,230, (a) The notice of levy of the writ of attachment shall
include a statement, in a form adopted by the Judiclal Council, advising
the defendant that the undertaking has been filed and informing him of
his right to object to the undertaking on the grounds provided in Sec~

cion 489.070.
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{b, # ..« .orm for the temporary protective order shall include a

statement comparable to the one required by subdivision (a) ;7 the
eentent of which sheil be preseribed by rule sdepted by the Judieial

Eeuredl

Comment. Section 489,230 is amended to make clear that the state-
ment required by subdivision {(a) is to be included in the notice of at-
tachment provided by Section 488.020, The amendment of subdivision {b)

1s technical.

3 489,310 (amended). Undertaking for release of attachment

SEC. 29. Section 489,310 of the Code of Civil Procedure 1is amended
to read:

489.310, (a) Upen reasenable retiee te the plaintiff; s defendant
whege preperey has beern of is subjeet te being attachad and who has
appeared in the setion may apply te the eourt in whieh the action
18 perdingsy ory; if a writ of attachment 43 levied in asnother ceuntys;
te a eeurt in ouch eoumty having juriediectien in cases irvelwing
the amount speeified in the writy for an ovder perBitting him teo
stbatitute an undertaking ir liew of amy preperty which has been

or is subjeet to being attaehed-r " Whenever a writ is issued, a defendant

who has appeared in the action may apply by noticed motion to the court

in which the action is pending for an order permitting the defendant to

substitute an undertaking for any of his property in the state which has

been or is subject to beinpg attached. Where a writ is issued to a

county other than the county where the action is pending, a defendant

who has appeared in the actlon may apply by noticed motion to a court in

such county having jurisdiction in cases invelving the amount specified

in the writ issued to such county for an order permitting the defendant




to substituce an undertaking for any of his property in that county

which has been or is subject to being attached.

(b) The application shall include a statement, executed under cath,
describing the character of the defendant's title to the property and
the manner in which he acquired such title.

(c) Before making such order, the court shall require the defendant
to file with the court in which the application is made an undertaking
to pay the plaintiff the value of the property released not exceeding
the amount of any judgment recovered by the plaintiff in the action
against sueh the defendant. The amount of the undertaking filed pur-
suant to this section shall be equal to the lesser of (1) the value of
the property attached or prevented from being attached or {2) the amount
gpecified by the writ to be secured by the attachment. The court shall
iBaue such order upon belng satisfied that a sufficient undertaking has
been filed.

(d) Where an action is against more than one defendant, any defend-
ant may make such application. The filing of an undertaking by such
defendant shall not subject him to any demand against any other defend-
ant; however, the levying officer shall not be prevented thereby from
attaching, or be obliged to release from attachment, any property of any
other defendant. Where two or more defendants have an interest in the
same property, a joint application and undertaking shall be filed to

secure the release of such property.

Comment. Subdivision (a) of Section 489.310 is amended to make
clear that, where a writ is issued to a county other than the county
where the action is pending, the defendant may apply to elther the court
where the action is pending or the court in the other county for an
order allowing him to substitute an undertaking for property which has

been or is subject to being attached. The order of the court in the
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other count, uzy allow the release only of the property in that county
whereas the order of the court where the actlon is pending may release
property throughout the state, The amendment also provides that the
defendant applies by noticed motion rather than "upon reasonable notice
to the plaintiff.”

4 489,320 (amended). Undertaking to secure termination of temporary
protective order

SEC. 30. Section 489.320 of the Code of Cilvil Procedure is amended
to read:

489.320. (a) UYpen reasenaeble netiee to the platntiff; a 4 defend-
ant who has been served with a temporary protective order and who has

appeared in the action may apply by noticed motion to the court in which

the action is pending for an order terminating the temporary protective
order.

(b) Before making an order terminating the temporary protective
order, the court shall require the defendant to file an undertaking to
pay the plaintiff the amount of any judgment recovered by the plaintiff
in the actlon against such defendant, The amount of the undertaking
filed pursuant to this section shall be equal to the amount of the
plaintiff's claim. The court shall issue the order terminating the
temporary protective order upon being satisfied that a sufficient under-
taking has been filed.

{c) Where an action is against more than one defendant, any defend-
ant may make such application. The filing of an undertaking by such de-
fendant shall not subject him to any demand against any other defendant:
however, the lewying officer shall not be prevented thereby from attach-
ing, or be obliged to release from attachment, any property of any other
defendant. Where two or more defendants have an interest in the same
property, a joint application and undertaking shall be filed to secure

the release of such property,



Comment. Subdlvision (a) of Section 489.320 is amended to provide
that an application for an order under this section is made by noticed

motion.

§ 490,010 (awmended). Acts constituting wrongful attachment

SEC. 31. Section 490.0190 cf the Code of {ivil Procedure 1s amended
to read:

490,010. A wrongful attachment consists of any of the following:

{(a) The levy of a writ of attachment or the service of a temporary
protective order in an action in which attachment is not authorized,
except that it is not a wrongful attachment if both of the following are
egtablished:

(1) The levy was not authorized solely because of the prohibition
of subdivisjon {c) of Section 483.010.

{2} The person who sold or leased, or licensed for use, the prop-
erty, furnished the services, or loaned the money reasonably believed
that it would not be used primarily for personal, family, or househcld
purposes,

(b) The levy of a writ of attachment or the service of a protective
order in an action in which the plaintiff does not recover judgment.

{c) The levy of a writ of attachment obtained pursuant to Article 3
(commencing with Section 484.510) of Chapter 4 or Chapter 5 {(commencing
with Section 485.01Q) on property exempt from attachment except where
the plaintiff shows that he reasonably believed that the property at-
tached was not exempt from attachment.

(d) The levy of a writ of attachment on property of a person other
than the person against whom the writ was 1ssued except that it s not a

wrongful attachment where the plaintiff acted reasonably and in good

faith in causing the levy to be made. ££f a1} ef the fellowing exise+
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£33 The .. 2ty tevied on is reguired by lavw £e be repistered

e¥ Feeerded i the name of the ewrers

€23 It appeared that; at the time of the levys the persen against
whem the writ was issued was Such registered or recerd ewmers

{3} The plain:tiff made the lewy im good faith and im relianee

or the repiotered of reecerded owrership-

Comment. Subdivislon (d) of Section 490.010 is amended to broaden
the exception to the plaintiff’'s statutory liability for attachment of a
third person's property. The amendment makes clear that a plaintiff who
acts reasonably and in good faith is not liable under this chapter to a
third person whose property 1s attached. This is an objective standard
that depends upon the circumstances of the case such as, for example,
that the third person's property was located on the defendant's premises
or that the plaintiff relied on registered or recorded ownership or the
lack thereof.

§ 491.010 (amended). CTxamination of third person indebted to or having
property of defendant

SEC. 32, Section 491.010 of the Code of Civil Procedure is amended
to read:

491.010. (a) Anmy Upon application of the plaintiff, the court may

order any person owing debts to the defendant, or having in his pogses~
glon or under his control any personal property belonging to the defend-
ant, mey be required to appear before the court and be examined on ocath

regarding such property. The plaintiff’s application shall be accom-

panled by an affidavit showing that the person named therein owes debts

to the defendant or has in his possession or under his control personal

property belonging to the defendant.

{(b) The plaintiff shall give the defendant at least three days'

notice of an examination ordered pursuant to this chapter.
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€63 (c, 1:i .ne person ordered to appear pursuant to this sectilon
fails to appear, and if the order requiring hls appearance has been
served by a sheriff or some person specially appointed by the court in
the order, the court may, pursuant to a warrant, have such person brought
before the court to answer for such fallure to appear.

£e¥ (d) After such examination, if the person admits that he 1s in-
debted to the defendant, or that he holds property belonging to the de-
fendant, the court may order that such debt or property belonging to the
defendant be attached in the manner and under the conditions provided by
this title and that any amount owing be pald to the levying officer. If
the person admits that he holds property which belongs to the defendant
and in which he claims no interest, the court may order that such prop-

erty be delivered to the levying officer on such terms as may be just.

Comment. Subdivision (a) of Section 491.010 is amended to provide
for the plaintiff's application and supporting affidavit. See Section
482.040 {general requirements for affidavits). Former Section 545 did
not specify the procedure for obtaining the order for an examination.
Subdivision (b) requilres the plaintiff to give the defendant notice of

the examination of a third person.

§ 690.50 (technical amendment)

SEC, 33, Section 690.50 of the Code of Civil Procedure is amended
to read:

690.50. (a} If the property mentioned In Sections 690.1! to 690,29,
inclusive, shall be levied upon under writ of attachmemt er execution,
the deferdant e¥ judgment debtor (herein referred to as 'the debtor"),
in order to avail himself of his exemption rights as to such property,

shall within 20 days, in the case of rezal property described inm Section
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690.235, wmc i “:ys, 1n the case of all other property, from the date
such property was levied upon deliver to the levying officer an affi-
davit of himself or his agent, together with a copy thereof, alleging
that the property levied upon, identifying it, is exempt, specifying the
section or sectioné of this code on which he relies for his claim of
exemption, and all facts necessary to support his claim, and also stat-
ing therein his address within this state for the purpose of permitting
service by mail upon him of the counteraffidavit and any notice of the
motion herein provided. For purposes of this section, 1f the property
levied upon consists of the earnings of a judgment debtor, each date
that earnings are withheld from the judgment debtor shall be deemed to
be the date such earnings were levied upon. A Judgment debtor shall
have the right to file a separate claim of exemption each time that a
withholding of earnings occurs, provided, that if a prior claim of
exemption has been adjudicated under the same levy, that each separate
claim of exemption thereafter be supported by a statement under oath
alleging the changed circumstances which support the new claim of exeunp-
tion. If a claim of exemption be allowed, the judgment creditor shall
have the right, at any time during the effective period of the claim of
exemption, to move the court for consideration of the claim previously
granted on the grounds of a material change of circumstances affecting
the debtor's exemption rights. If the judgment creditor does make such
a motion, he must support his motion by a statement under oath alleging
the changed circumstances which support his motion for consideration.
(b) Forthwith upon receiving the affidavit of exemption, the levy-
ing officer shall serve upon the plaintiff or the person in whose favor
the writ runs (herein referred to as "the creditor™), either personally

or by mail, a copy of the affidavit of exemption, together with a writ-
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ing, signed by the levying officer, stating that the claim to exemption
has been received and that the officer will release the property unless
he receives from the creditor a counteraffidavit within 10 days after
service of such writin~, in the case of real property described in
Section 690.235, and within five days after service of such writing, in
all other cases.

(¢) If the creditor desires to contest the claim to exemption, he
shall, within such period of 10 days, in the case of real property
described in Section 690.235, and five days, in all other cases, file
with the levying officer a counteraffidavit alleging that the property
is not exempt within the meaning of the section or sections of this code
relied upon, or if the claim to exemption be based on Sections 690.2,
690.3, 690,4, 690.6, a..eging that the value of the property claimed to
be exempt 1s in excess of the value stated in the applicable section or
sections, together with proof of service of a copy of such counter-
affidavit upon the debtor.

(4) If no such counteraffidavit, with such proof of service, 1s so
filed with the levying officer within the time allowed, the officer
shall forthwith release the property.

{e) If such counteraffidavit, with such proof of service, is so
filed, elther the creditor or the debtor shall be entitled to a hearing
in the court in which the action is pending or from which the writ
issued for the purpose .f determining the claim to exemption, the prior-
ity or division of payment between one or more creditors from nonexempt
earnings under the provisions of Section 690.6 or the value of the
property claimed to be exempt. Such hearing shall be granted by the
court upon motion of elther party wmade within five days after the coun-

teraffidavit 1s filed with the levying officer, and such hearing must be
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had within 15 days from the date of the making of such motion unless
continued by the court for good cause. The party making the motion for
hearing shall give not less than five days' notice in writing of such
hearing to the levying officer and to the other party, and specify
therein that the hearing is for the purpose of determining the claim to
exemption. The notice may be of motion or of hearing and upon the
filing of the notice with the clerk of the court, the motion is deemed
made.

(£) If nelther party makes such motion within the time allowed, or
1f the levying officer shall not have been served with a copy of the
notice of hearing within 10 days after the filing of the counteraffi-
davit, the levying officer shall forthwith release the property to the
debtor.

{g) At any time while the proceedings are pending, upon motilon of
either party or upon its own motion, the court may (1} order the sale of
any perishable property held by such officer and direct disposition of
the proceeds of such sale, and (2} make such other orders as may be
proper under the particular circumstances of the case. Any orders so
made may be modified or vacated by the court or judge granting the same,
or by the court in which the proceedings are pending, at any time during
the pendency of the proceedings, upon such terms as may be just.

(h) The levying officer in all cases shall retain physical posses-
sion of the property levied upon if it is capable of physical posses-
sion, or in the case of property not capable of physical possession, the
levy shall remain in full force and effect, pending the final determina-
tion of the clalm to exemption. However, no sale under execution shall
be had prior to such final determination unless an order of the court

hearing the claim for exemption shall =o provide.
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(1) At such hearing, the party claiming the exemption shall have
the burden of proof. The affidavits and counteraffidavits shall be
filed by the levying officer with the court and shall constitute the
pleadings, subject to the power of the court to permit an amendment in
the interests of justice. The affidavit of exemption shall be deemed
controverted by the counteraffidavit and both shall be received in
evidence. Jothing herein shall be construed to deprive anyone of the
right to a jury trial in any case where, by the Constitution, such right
is given, but a jury trial may be walved in any such case in llke manner
as in the trial of an action. ilo findings shall be required in a pro-
ceeding under thils section. ‘hen the hearing is before the court sit-
ting without a jury, and no evidence other than the affidavit and coun-
teraffidavit is offered, the court, if satisfled that sufficient facts
are shown thereby, may make its determination thereon. Otherwise, it
shall order the hearing continued for the production of other evidence,
oral or documentary, or the filing of other affidavits and counteraffi-
davits. At the concluslon of the hearing, the court shall give judgment
determining whether the claim to exemption shall be allowed or not, in
whole or in part, and may give judgment determining the priority or
division of payment between one or more creditors from nonexempt earn-
ings under the provisions of Section 690.6, which judgment shall be
determlnative as to the right of the creditor to have the property taken
and held by the cfficer or to subject the property to payment or other
satisfaction of hils judgment. In such judgment the court shall make all
proper orders for the disposition of such property or the proceeds
thereof.

(i) A copy of any judgment entered in the trial court shall be

forthwith transmicted by the clerk to the levying officer in order to
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permit such officer to either release the property attached or te con-
tinue to hold 1t to sell it, in accordance with the provisions of the
writ previously delivered to him. Such officer, unless an appeal from
the judgment is walved, or the Judgment has ctherwisc become final,
shall continue to lhold such property under attachment or execution,
continuing the sale of any property held under execution untll such
judgment becomes final. lowever, if a claim to exemption under Section
690.6 1s allowed by such judgrent, the debtor shall be entitled to a
release of the earnings so exempted at the expiration of three days,
unless otherwise ordered by the court, or unless the levying officer
shall have been served with a copy of a notice of appeal from the judgment,

(k) When any documents required hereunder are served by mail, the
provisions of this code relating to service by mail shall be applicable
thereto.

(1) Whenever the time allowed for an act to be done hereunder 1is
extended by the court, written notice thereof shall be given promptly to
the opposing party, unless such notice be waived, and to the levying
officer.

(m) An appeal lies from any judgment under this section. Such
appeal to be taken in the manner provided for appeals in the court in

which the proceeding is had.

Comment. Subdivisions (a) and (b} of Section 690.50 are amended to
delete the references to attachment. Exemptions from attachment are
governed by Title 6.5 (commencing with Section 481.010), but that title
incorporates Section 690.50 by reference with some modifications. See

Sections 482.100, 484,530, 485.230,
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APPENDIX

The Comment o Section 48%.3110 should read es follows:

=

Comment. bechon 499110 supplaments Sectrn 1358a.
UHBa u motion Lo onforee liability on o an
urices el rected to the suretion, Section 48% 110 makes
clear chat szhity nay be enforced directly aganst the
surediss I cortrast with what appeared 1o be the former law,
rhi Drneticiary uesd o atfemp! 10 satisty s wudnent first
from the asceis of the principsl. OF former Szction 553 Aezaire
v Fidedite & Deposiz Gz, 11 Call Lppad 884,91 Cal Bpir. 142
{1976, vl Copz 43845 8 iy not clear whether the
evmotiest i J9TS of Section 1088 chauged the furmer rule.

Sectiors 48911 in na way interferss with the contraciual

relationship between principal and suroety,

The Comment to Section 490.010 should read as follows:

Comment. Section 490.010 provides & stuiutory canae of setion for
wrongful sitazchment in four specific situntions. As Scetion 480,060
mukes clenr, the lisbility provided by Section 490010 is not exclusive.
The defendant may parsue bis common e remedies i he chooses,

Subdivisian (). Subdivision (4) providen that wrongful attseh.
ment ozeurs when 8 writ of attechment is fevied or » proteetive opdop
15 served in an setion where stinchment is not suthoriced. An exgontion
19 provided, however, which proicets the platatiff whepe leve iy Tt
autherwmed becavse the goods, serveee s or woney furnivhed w ore naed
primarty Por consumer Torposes bt (e person who farnished Siem
Personantv nehievod a0 ey wWould naf be so ased, TTis provision
I8 paxed on o pOTLIGH 0F SA0WIVISION fui ol tormer Seetion 5O which
provided For revovery where "'the restraining nider or the attaehent
is diseboeerd on the sround tha: e p‘;;!u;t.‘if' wits pot entitled thersto
under Meciions 337 1o 3372 iuelusive.

“Subelivrvan (5 Sebddivsieen (BY peovkles that wroneiul attachiment
IR aowrn wl wigelaent as bevied arss proreclve osder s
servid whers JuepEmest v Hie sevion i aol in favor of the plaintiff.
This provision s based o snether portion of subdivision {a} of
formey Bection Z00 which previded Tor peesvery where “the defendunt
Feeavers pelemenl




Saleiterstan o) seddivision sed provides that wrongful atteelnuent
covnrs whnn he plaie vies an ox piute wiit of attavhwent on prop-
sty whieh woegempt feon attaebment oxeept where the writ wan o0b-
] minder Chipie 12 (rouresident attasiment? of this title or where
the plaintifl peasorably belwved that the property was not exenipt from
Al aoliment e Seetiop 457020 fproperty exempt from abiachment).
The delermingle thet the propecty wes aot exempt made pursuant to
Sertivns 4nE D00 G2 or 483540 does aot preciude a finding that
The pleintf acted unrensoaably. For example, the determinedion mey
e Boen base on (alse aflidavits or inadegaate investigation by the
pioagtil. Attaciment of cxvinpt preperty was clessified ns & form of
wrame of provess, See Vade Lighting Co. v, Wallfsen. 48 -Cal. 28 336,
GEn o P2 4G, 353, 68 Tl Bple. 687 TO3 (15%68); McNabd v
Bogrnes, %2 Cul. App, 337, 208 P.o428 (1028).

Nahidiriston (i, Subdivision {d) provides that wrongful attach-
et neetirs whern n writ of attachment is levied agsinst property of a
persen other than the person sgainst whom the writ is issued. This will
gencrally o o nonpanty bad muy inchide & eodefendant. Axn pxeeption is
prisaled comparsile (o that provideid in Section 68%. Under former
Liw. the remody of o third person was to file u complaint m inter-
verdion (s Beshora v Goldberg, 221 Cal. App.2d 342, 44 {'al. Rptr.
WY ¢ ENGAY v, a thivd-party claim under Code of Civil Procedure See-
T BS9, ar a sepatate uetion for damages for FOTIPEESION, 1respass, of
e other tart tyoe MePhecters v, Bolrman, 11 Gl App.2d 106, 53
Pos 105 (1936); Edwards o Sononn Valley Rank, 5% Cal. 136

1=s10 4, or for specific recovery (see Taylor +. Bronheim, 3% (nl. ApD.
Wikt AR (18200 See penerally 0 B, Wirkiy, CALIFoBRIA
ProctinRE Bnforecmenl of Judgnent §§ 103115 at Ad60-3451 {2d ed.
Py, Subdivision (d} dess not preclude sueh aetions (see Sertion
L U6 bt provides g statutery afteraative.




