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First Supplement to Memorandum T5=31

Subject: Study 39.70 = Prejudgment Attachment (Amendments )

This supplementary memorandum dlscusses two additional preblems in the

Attachment Iaw.

Preperty Subject to Attachment

Section 487.010 provides the property subject te attachment depending
on the type of defendant. In May, 1974, subdivisien {d) was added te make
it clear what property of an individual liable on & clalm against a partnere
ship vas subject to attachment. Originally, this subdivision merely stated
a special situstion and vas not intended te provide a standard different frem
that applicable te an individusl engaged in a trade, business, or professien
which 1s noet a partnership., At that time, the property subject to sttachment
under subdivision {c) was limited to all real preperty and the listed persenal

preperty "used or held for uge in the defendant's trade, business, or profes-

sien.” The guoted language was amended out in the Legislature in August 197L.
However, the parallel langusge in subdivision {d)}é<"all of the defendant's
real property and 8ll of his property which is of a type described in subdivi-

slon (c} and which is used or held for use in the partnership's trade, business,

er profession’s~was not deleted. Consequently, an individual who is sublect
te attachment because ef his 1iabllity on a partnership obligetien 1s favered
ever an individuasl who is subject to attachment for some sther reasen because,
under subdivision (d), only property used or held fer use in the partnership
is subject to attachment. The staff belleves this 1& an fnequitable and
unintentional result.

The staff recommends that subdivision. {d) be deleted in 1ts entirety.

The previsions of subdlivisien (c) apply adequately in situations where an
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individual is joined 1n an action against & partnership or in an action
against an association. The Attachment Law does not purport to state the
rules relating te when an individual is liable. When he is potentially liable,
then Section UB83.010 mst be satisfledw--the claim must arise out of the indi-
vidual's conduct of a trade, business, or profession and tbe sublect of the con-
tract must not have been used for personal, family, or housebolé purposes. If
an attachment is properly lssued, the property listed in subdivision (c) of
Section 487,010 should be subject to attachment regardless of whether the
individual is liable for his conduct of a business as a sole preprieter, an
individual contracter, a partner, or a member éf an gssoclation,

A paragraph should be added to the preliminary part ef the recemmendation
reading as follews:

Prcgarty of sn Individual Subjsct to Attachment

Subdivision (d) of Section 487.010 prevides that, where the defende
ant 1s an individual sued for his iIndlvidual 1liability as a partner, all
of his reel property and all of his property which is of a type described
by subdivision {c)l if "used or held for use in the pertnership's trade,
buslness, or profession"” is subject to attachment. However, subdivision
(c) provides that the listed types of property are subject te attachment
where the defendant is an individusl without the general requirement that
such Eroperty be that used in the defendant's trade, business, er profes~
sion.* The Commission recommends that subdivision (d) be repealed because

1. Subdivisien {c) of Section 487.010 pravides that the fellewing types
of persoral property are subject to attachment where the defendant i
an individual: {1) accounts receivable, chattel paper, and cheses in
action of at least $150; (2) deposit accounts over $1,000; (3) equip~
ment; (L) farm products; (5) inventery; (6) judgments erising out ef
the individual's conduct of & trade, business, or profession; (7}
money on the premises where the individusl conduects a trade, business,
or profession; (8) negetiable documents; (9) negotiable instruments;
(10} securities.

2. In the Commission's original recommendation, subdivisisn {c) of Sectien
487,010 1limited property of an individual subject te attachment to
that "used or held for use in the defendant's trade, business, er prow
fession." See 11 Cal. L. Revision Comm'm Reporis, Recommendations, and
Studies 793 {1973). This language was amended out before final passage
of the Attachment Iaw; however, the parallel language in subdivision
(4} remained. See Assembly Bill 2948 (1974 Reg. Sess.), as amended
in the Senate, August 22, 197h.
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it results in a different standard for determining which property of
an individual is subject to attachment depending on whether the trade,
business, or profession conducted by the individual is a partnership.
If an individual defendant is personally liable in an action against

a partnership, his property should not be afforded any greater protec-
tion than that of an individual who conducts his business, for example,
as an independent contractor or sole proprietor.

The following paragraph should replace the last paragraph of the Comment
te the amendment of Section 487.01C on page 21 of the draft recommendation

attached to Memorendum 75=31:

Subdivision {d) is repealed. Where an individual is sued for his
individual liability as a partner or a member of an association, sub-
division (c) provides the property of the individual which may be
reached by the attachment. Consequently, all individuals against whom
attachment may properly be issued pursuant to Section 483.010 are
treated the same regardless of whether their personal lisbility arises
out of their conduct of a trade, business, or profession as a sole
proprietor, an independent contractor, a partner, or a member of an
assoclation.



levy on Inventory and Farm Products by Filing Notlce

Mr. Bill Holden, Staff Counsel in the Office of the Secretary of State,
has ralsed several gquestions concerning the procedure for levying of inventory
and farm products by filing notice (Section 488.360(c}) and the effect of
the lien of attachment obtained by such a levy (Section 488.500(a)}. Mr.
Holden's letter 1s attached as Exhibit I. In order to correct these defecis,

several changes need to be made.
Subdivision (c¢) of Sectlon 488.360 should be further amended as follows:

(¢} Notwithstanding the provisions of subdivision (a), upon the
election and the instructions of the plaintiff, the levying officer
shall attach farm products or inventory of a going business by filing
g notice in the form prescribed by the Secretary of State which indi-
cates that the plalntlff has acquired an attachment llen on the farm
products or inventory of the defendant and, where applicable, on
after-acquired property and proceeds . The notice shall state the name
and malling address, if known, of both the plaintiff and the defendant,
and shall describe the property attached and state whether after-
acgulred property and proceeds are attached. When the property is
crops or timber to be cut, the notice shall be recorded in the office
of the county recorder in the county where the real property on which
the cropes are growing or on which the timber is standing is located.
Where, on the date of recording, the real property on which the crops
are growing or on which the timber is standing stands upon the records
of the county in the name of & person other than the defendant, the
recorder shall Index such attachment when recorded in the names of both
the defendant and such other person identified in the writ. In all
other cases, the notice shall be filed in the office of the Secretary
of State. The fee for filing and indexing each notice of attachment,
notice of extension, or notice of release 1In the office of the Becretary
of State 1s three dollars ($3). Upon the request of any person, the
Secretary of State shall 1ssue a certificate showing whether there 1s
on file, on the date and hour stated therein, any notice of attachment,
naming a particular person, and if a notice is on file, giving the date
and hour of filing of each notice and the name of the plalntiff. The
fee for the certificate issued by the Secretary of State is two dollars
{$2). A combined certificate may be issued pursuant to Section 7203 of
the Government Code. Upon request, the Secretary of State shall furnish
a copy of any notice of attachment or notice affecting & notice of
attachment for a fee of one dollar ($1) per page. A lien acquired by
filing a notice pursuant to this subdivisicon skaii-prawide Erovideé_fhe
plaintiff with the same rights and prioritles in the attached property
ard-preceeds-ef-the-asiaehed-progersy-as-ihose-of-a-secured-parsy.-wish
a-perfeeted-seeurity-inseresti-in-callaseral-vhere-the-filed-finaneing
staiewent-covering-the-ovriginal-2aitaferali-nlse-2evers-praeeeds as would
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be obtained by a secured party who perfects a security interest
{other than a purchase money securlty interest) in such Ezgperty
by filing a Tinancing stetement at such time and place . Promptly
after filing or recording and in no event more than 15 days after
the date of filing or recording pursuant to this subdlvision, the
levying officer shall mail a copy of the writ and the notice of
attachment to the defendant and, in the case of crops growing or
timber standing on real property, to any other person identified
in the writ in whose name the real property stands upon the records
of the county at the address of such other person as shown by the
records of the office of the tax assessor of the county where the
property 1s located.

The following material would be added to the Comment to Section 488.360:

Subdivision (c¢) is also amended to provide specifically that the
lien obtained by filing the notice pursuant to this subdivision may
apply to after-acquired property and proceeds from the sale or ex-
change of attached inventory or farm products. The second sentence
providing for the contents of the notice is added to make clear that
the plaintiff who desires to attach after-acquired property or pro-
ceeds mist so state 1n the notice filed with the Becretary of State
or county recorder. Compare Com. Code §§ 9203(3) and 9204. The next-
to-last sentence of subdivision (c} is amended to make clear that a
plaintiff who attaches property by flling a notlce pursuant to sub-
division (c) describing farm products or inventory, including aftere
acqulred property and proceeds, has the same rights and priorities as
he would have if he had perfected a security interest (other than a
purchzse money security interest) in such property by filing a
financing statement at the time and place he filed the notice under
subdivision (c). See Com. Code § 9312(5), (6)(priority where special
rules applicable to purchase money security interests do not apply).

Section 488.500 should be amended &8 follows:

Sec. o Section 488,500 of the Code of Civil Procedure is
amended to read:

488.500. (a) whe Except as provided in subdivision (c¢) of
Section 488.360, levy of a writ of attachment creates a lien on
the property“levied upon which is valid against all subsequent
transferees of the property.
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Comment. Sutdivision {a) of Section 488.500 is amended to
provide an exception to the validity of the attachment lien against
subsequent transferees where inventory or farm products are levied
upon by filing the notice provided by subdivision {c¢) of Section
488.360 with the Secretary of State. In this situation, the attach-
ing plaintiff is afforded the rights and prilorities of a securéd
party with a perfected security interest and, under Commercisl Code
Section 9307, a buyer in the ordinary course of business takes free
of a security interest even though he knows of it.

Respectfully submitted,

Stan G. Ulrich
Iegal Counsel
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Honorable Alister MeAlinster
Member of the Assembly

State Capitol

Sacramento, Califorinia geL1LL

AE:  ATTACHMENT LAW
AB 919 51975a76;
AB 2948 (1973-74

Pursuant to our telephone conversation, enclosed is a copy of
a memorandum I prepared for the Secretary of State concerning
the Attachment Law which you carried last year for the Law Re-

vision Commission.

In my opinion the assumptions$of the Commission as to an attach-
ment lien on inventory of a going business or farm products
were not carried inte the statute and an amendment is highly
desirable in order to avoid uncertainty. The next to last sen-
tence of Section 488.360(c) should be revised to indicate that
the attachment lien extends to all inventory or farm products
of the defendant including afteracquired property and proceeds
and that the priority is the same as for a secured party who
has filed a financing statement at the same date and time and
in the same office as the notires of attachment lien and exclud-
ing from such priority a secured party having priority under
subdivisions (3) or (L) of Section 9312 of the Uniform Commercial
Code. There should also be an amendment to Section 488.500(a)
to provide specific wording as to the buyer in the ordinary
course of business taking free of the lien 'similar to Section
9307 (1) of the Uniform Commercial Code.

Very truly yours,
BILL HOLDEN
Staff Counsel

cct Judicial Council
455 Golden Gate Avenue
San Francisce, California 94102

Harold Marsh, Jr.

Attorney at Law , B
South Figueroa Street, Thirtiet oor

f%% Engeles,gcalifornia ’ Q0017



Memorandum Concerning
The Attachment Law

Statutes of 1974, Chapter 1515 (AB 2048)
Prepared by Bill Holden, Staff Counsel, Office
of the Secretary of State }

Section 488,340 of the Code of Civil Procedure provides for
the levy of an attachment on the equipment of a going business
by filing a notice with the office ¢f the Secretary of State,
It further provides that the notice shall be "in the form
prescribed by the Secretary of State" and shall contain "a
description of the specific property attached.™

Section 488.360{c) of the C.C.P. provides for the levy of an
attachment on farm products or inventory of a going business
by filing a notice with the office of the Secretary of State
or, in certain instances, by recording a notice with a county
recorder. It further prévides that the notice shall be "in the
form prescribed by the Secretary of State."

The question arises as to whether, in the case of inventory of

a going business, the notice should be required to contain a
description of the specific property attached similar to the
notice in the case of equipment. There are two aspecis of this
matter. One aspect is a description of property and the other
aspect is the time frame. As to time, there is no specific -
provision of The Attachment Law for the attachment to apply to
afteracquired property, even if it is merely replacement for
inventory witich is sold, and therefore, in order to avoid con-
fusion, the instructions for the form of notice might well
indicate that the description of the inventory must be limited to
inventory of the defendant at the date of the levy and excluding

afteracquired property.

In the Recommendation of the Law Revision Commission, the Comment
to Section 488,360 of the C.C.P. indicates that the Commission
assumes that the attachment lien on inventory extends to after-
acquired property and that a buyer of such inventory in the
ordinary course of business takes free of the lien. Seriocus
question exists whether these assumptions find support in the

- text of the statute.



Section 9204(1) of the Uniform Commercial Code specifically.
authorizes the security agreement to include afteracquired
property. Section 488,360 of the C.C.P. provides that the
lien on inventory by a filed notice of attachment “shall
provide the plaintiff the same rights and priorities in the
attached property and proceeds of the attached property as
those of. a secured party with a perfected security interest

in collateral wheve the filed financing statement covering

the original collateral also covers proceeds." The difficulty
in interpreting the queted language is that the rights of the
secured party with respect to afteracquired property and also
with respect to proceeds can only be determined by examination
of the security agreement and in an attachment situation there
is no security agreement or anything comparable to it. Further,
in the case of a secured party, whether the security interest
attaches to all ihe inventory or only to certain described
portions also depends on the security agreement.

Section 9307(1) of the U.C.C. provides that a buyer in the
ordinary course of business takes free of a security interest
created by his seller. Section 488.5000f the C.C.P. provides
that the levy of a writ of attachment creates a lien on the
property levied upon which is valid against all subsequent
transferees of the property. :

Other sections of the ¥.C.C. bearing on the rights of the
secured party are 9109, 9201, 9203, 9205, 9302, 9303, 9306
and 9312. References to sections of the U.C.C. are to those
sections as they will read on January 1, 1976, the operative
date of The Attachment Law.



