39.32 3/27/75
First Supplement to Memorandum 75-28

Subject: Study 39.32 - Wage Garnishment Procedurs

Attached are two copiss of the preliminary poertion of the recommen-
dation relating to wage garnishment procedurs. As indicated in the basic
memorandum, we should approve this for printing at the April 4-5 meeting.
Accordingly, please mark your editorial revisions on one copy to turn in
to the staff at the meeting.

This material was produced under considerable time pressure. We plan
to check it very carefully before we send it to the printer.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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To: THE HONORABLE EDMUND G. BROWE, JR
" Governor of California and
THE LEGISLATURE OF CALIFORANIA

The California Law. Revision Commission was directed by
Resolution Chapter 202 of the Statutes of 1957 to make a study
to determine whether the law relating to attachment,
garnishment, and property exempt from execution shouid be
revised. The scope of this study was expanded by Resolution
Chapter 45 of the Statutes of 1974 to include all aspects of the
law relating to creditors’ remedies. This recommendation deals
with one aspect of the creditors’ remedies study—wage
garnishment procedure.

The Commission has submitted recommendations relating to
wage garnishment procedure and related matters to prior
sessions of the Legislature. See Recomimendation Relating to
Attachment, Garnishment, and Exemptions From Execution:
Employees’ Earnings Protection Law, 10 CAL. L. REVISION
CoMM’N  REeronrs 701 (1971). (The recommended
legislation—Senate Bill 88 of the 1972 Regular Session—was not
enacted; upon recommendation of the Senate Judiciary
Committee, the bill was referred to the Senate Committee on
Rules to be assigned to a proper committee for interim study.)
See also Recommendation Relating to Wage Garnishment and
Helated Matters, 11 Car. L. REvisioNn CoMM'N REPORTS 101
(1973). (The recommended legislation—Assembly Bill 101 of
the 1973-74 Regular Session-——waus not enacted; the bill passed
the Assembly, was reported favorably by the Senate Judiciary
Committee, but died in the Senate Finance Committee during
the final days of the 1974 session.) See alsc Recommendation
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Relating to Wage Garnishment Exemptions (December 1974), to be reprinted

in 12 Cal. L. Revision Comm'n Reports 901 (1974). (The recommended

legislation--Assembly Bill 90 of the 1975-76 Regular Session--had passed

the Assembly and was pending in the Senate at the time this recommenda-
tien was sent to the printer.)

In preparing this new recommendation, the Commission has considered
the objections made to its earlier recommendations.

Fespectfully submitted,

MARC SANDSTROM
Chairman



SUMMARY OF RECOMMERDATIONS
The changes recammended by the Cormission would result in significant
improvemente 1n wege zarnlsgmuent provedure, Iome of the beneficial
effects the recommendes chenges would have on the most directly affected

groups--employers, ssployzes, craditors--are summarized below.

Employers

A pritnary obfective of the Commission’s recormimendations is
to provids s wage parnishment grocedure that minhinizes the
purden thut such gurnishinents inpose on cmployers.

Comprehensive statute.  Three  dillerent procedures now
used in California for wage garnishment will be superseded by
one comprehensive statute. An employer will be able to refer
to one statute that comprehensively covers wage garnishment,
thus avoiding the need for concern with several different types
of procedures.

Forms and instructions.  Instructions prepared by the Judi-
cial Council will explain the emplover’s duties under a wage
garnishment order. Forms adopted by the Judicial Counecil will
minimize the employer’s burden in complying with the order.

by the

Maif service. Mail service of carnings withholding orderss fevyin g
will enable the emplover to process garnishment orders to the otFictr
appropriate department or person for action without disruption
of normal business procedures.

Service charge. A one-dollar service charge the emiployer
will be permitted to make each time he withholds earnings will

. leszen the emplover’s economie burden.

Withholding table. A withholding tuble supplied to the
employer will make it relatively simple to determine the
amount to be withheld. Withholding will be on the basis of the
employee’s gross earnings, and the need to compute “disposa-
ble earnings™ will be elirninated.

Delay in effective date of order. A jd~day delay in the
effective date of a withholding order will uveid the need to
compute the amount to be withheld for only part of a pay period
and will permit the employer to process the order in a business-
like way rather than having to withhold on earnings due on the
date the order is received. (Greater)

Reduction In number of wage parnishmments. R protection
afforded the earnings of low tncome employees will reduce the
number of cases where withbolding 45 required, and a $5
minirnum on the amount to be withheld will avoid the need o
deduct small amounts where the cost to the employer may
exceed the amount received by the creditor.




(e the ermphoyer)
Monthiy payment. & provision for monthly paymentjof

withheld earnings will avoid the necessity of preparing and

sending a check for the withheld carnings alter each payday.
Protection from frahifitv for gocd fvth errors. Provisions are

included that will protect the cinplover from civil or criminal

liability for good faith creors.

Eraployaes
The Compission’s recowraendations slse provide significast
benelits to emplovess, v th depergento,

.

Creater protoction for fov fucome emploveosd Substantia
reductions wili-be sade e dhe wponnt to be withueid fron
the sarnings of low income smployees with dependentis.

T
Withhroldig: tubidco (ot withholdisgz tablegwill great- } based 0 s ]
by simplify the compututon of the nroper amount o Do withe rées ealnt

held and wilt make it caser for the emplovee to discover any
errors made by the cmplover i compuiing the wnount to be
withheld.

Avoidance of need to claim exeruption.  The adeguacy of the
protection afforded by the withholding table system will reduce
the need-to claim a hardship exemption.

Hardship exemption. A sensible “hardship exemption” will

be provided >
hat cannot be defeated on the ground that the underlying debt

was incurred for a “common necessary.” Where it is necessary
for the employee to claim the hardship exemption, the stream-
lined procedure and information provided the emplovee wilt
assist him in making his clam.

Mail service. A uthorization to use mail serviee in the
ordinary case will substantialiv reduce the cost of wage garnish-
ment, a cost that ultimately is-paid by the employee.

Tux delinguency withholding orders.  The harsh effects of a

withholding order for delinguent state taxes will be mitigated.
Wage assignments. The employee will be permitted to

revoke a wage agsigmment {other than a wage assigomant for support

under Civil Code Section B70L) insofar &s 1t relates to wages
unearned at the time he revokes the assignment.

¥



Creditors

The establishment of o simpla, "nninasslive procedure for the
collection of judgments through wage gurnishment is the pri-
mary benefit creditors would receive undes the revormmended
legislation. Clear answers to o lurge number of procedural gues-
tions will be provided., A serics of forms will be available to
permit easy compliance with statutory reguirements. The fudi-
cial Council and kevyins <tfies will be a veady source of reliable
information concerning wage guarnishroent vrocedure. Other
Jroeay ot er)

benefits to creditors are iisied below. o fhe “ij,:;,fmfg ‘
Mail servive.  Use of mail sorvieofw il Beautharizad Nat only
will this reduce the cost of wage ganshments but it will also

significantly reduce the fees thut o creditor now has to advance . Cthy tovym
to the levying officor. ¥ £lab P6.6C Fee ol rover ki dadhés o Y

Barnings withholding tablos. The carnings withbolding ta °f£:m'““ e a*‘”ﬂ.ﬂ
bles will enable the creditor more —asily to determine whether qorrest et
the correct amount has been withheld from the emplovec’s  Incle Séck
earnings. Disputes betveen cruditure and emplovers will be tosts recaving
minirized by using groes income as the basis for withholding ond Qo-»f.-ﬂ-‘ oS
since this will avoid the possibility of the subtraction of improp- Ormonte, vecevesd
er items in computing the amount of “disposable earnings.” Crovn~ P

Minimizing hardship exemption hearings. Protecting more gl
adequate amounts of a debtor’s earnings without the require-
ment that he claim a hardship exemption —
' ' S, should
significantly reduce the number of cases where a hardship ex-
emption will be claimed, thus reducing the creditor's burden in
attending court hearings. The requirement that the debtor sub-
mit a complete financial statement with his claim for the hard-
ship exemption and that the creditor be provided a copy of the
statemnent prior to the hearing on the claim should assist the
creditor in determining which claims he will resist {thus avoid-
ing his attending court hearings whers the exemption is clearly
justified) and also will assist the creditor in recovering the full
amount he is allowed by iaw.

Garnishment of earnings of public employees. The uniform
procedure will make the continuing levy and mail service pro-
cedure available for the garnishment of earnings of public em-
ployees, thus avoiding the need tc resort to multiple levies.

Goodwill of empiovers.

, The Trécommended legislation is  carefully
designed to make compliance with wage garnishment orders as
easy as possible for emplovers. 3

The improved procedures should do much to minimize
employer ill will created by wage garnishments and to combat
the possible tendency of some employers to avaud the problems
created by a wage garnishment by discharging the employee.

Avoidance of debtor s hankruptcy. The more adequate pro-
tection given the earnings of the debtor should be sufficient to
encourage the debtor who is pushed by a number of creditors
to discharge the judgments against him over a period of time
rather than resorting to bankruptey.

...3-



Priorities among crecitors. A fair uad equitable system tor
dealing with priorities ameng ereditors will be provided. In
addition, the judgment debior wit! be prevented from giving
one creditor preference over others by @ wage assignment.

Enforeing employer comphapce. Although the recom-
mended statute would protect the emplever from liabity for
good faith errers, it includes providons that will preclude the
employer and emplove: [rom deierring or accelerating the pay-
- ment of carnings to dofeat the creditos’s rights and will author-
ize civil actions by oreditors to obtuin the amount: that
empiovers are reguired (o withheld but fail to withhold and pay
over to the craditor.




INTRODOOTHON

Judgiment creditors'  fovor wage garushment because it
reaches the judgment debtor's earnings while still i the hands
of his emplover and becuse the possibility of » wuge garnish-

ment often compets the debtor to make nayinents on the judg-
cedure Section $82.14 provides the

ment? Code of Civil Fr
procedure for a wags garnfshrnents

BREA. (o} Wheneves *ht i
ek debtor, the smp! vierd seifln v wrii of sxeonbion shafl withhetd thice
amotrt specified dn the weit frose carsnys thest or dhercafler e o the jude-
raent debtor zod not exeiapt under Secdon 8906, sud shatl pay such smoum,
each fme it is withheld, to the sherif comusbic e marskolwhe sorved thie wrii.
¥ such persen shail fuil to pay cuch arsound T the sheriff, constable or marsiud,
the judginent rreditor muty commenes o proceedipg neaigt hin for the ames
not paid The vxecubion shull terninute sad the pereon servod with the writ shall
cease withholding sums thereunder when any one of the following events takes
place: :

{1} Such persun receives & divection ko release from the levying officer, Such
tefease shatl be issued by the levying officer in any of the following cuses:

{#) Upon receipt of a weitten direction from the judgment creditsr.

{b) Upon receipt of an order of the court in which the action is peading, or
a certified copy of such order, discharging o recalling the execution or releasing
the property. This subdivision shall apply only if no appeal s perfected axl
undertaking executed and filed as provided in Section 817.2 or a certificate ko that
effect hes been issued by the clerk of the court.

(¢) In all other cases provided by law.

(2) Such person has withheld the full ameunt specified @ the writ of exaeution
from the judgment debtor’s earnings. _

(3) The judgment debtor's emplovment i termingted by a4 resgnation o
dismissal at any time aiter service of the execution and he &5 not reinstated or
reemployed within 90 days after such tetmination

{4) A period of 90 days has passed since the time such person was served wilh
the writ of executior,

(b At any time after s levy on his earniogs the judgment debtor muy procecd
to claim a full exempticn of his earnings it accordunce with the provisions of
Sections 89,6 and 690.50. The exemption so vhimed shall extend to any wage:
withheld pursuant to the levy of exceution whether ot not withheid after the
eluimn of exemption i Hled.

fc) Subject tu the provisians of Section 8330, the wheriff, constable or marshi!
who serves the writ of execution and receives the amotnts withheld from the
Judgment debtor’s earniags, shall account for and pas to the person entitled
thereto, all surns collected under the writ, less his lvadul fees and experses af least
once every 30 days, and meke return oo collection thereaf to the eourt,

woof wroeabien g e oprnines of 0 pede

! Before judgment, all carnings are exempt irais attechiment. See Cope Urv. Proc
§690.6(n) (existing lawj and § 487.020 () {Cul. Stats. 1974, Ch. 1316, § 49, effective
January 1, 1976).

1 See E. JACksoN, CaLIFoRKLA DEST COLLECTION PRACTICE §4.73 ar 186 (Cal, Cont,
Ed. Bar 1958).



Section 682.3 imposes s continuing duty on the debtor'a employer

for & 90-day perisd 4o withhold and

the required amcunts and deals with

ment. The asmount to Lo wilthhels oy
]

pay aver to the levying officer
stier mspects of wage garnishe

Lhe enployer pursusnt to 8 wage

garnishment is determined oy Sevhlu. 00,6~ wbich iz the subject of

a separately publisued recormendation subndited 4o the 1975 legis-

L
lative gession.

et

3.

Section 69C.5, ue auended by Jal, Stats. 1974, Ch. 1516, §17, which

beeomes operetive on Jaauary 1, 1976, rrovides:

650.6. (2} Une-half or such greater portion asis allowed
by statuie of the United States, of the sarnings of the debtor
received for his personal services rendered at any time
within 30 days next preceding the date of a withholding by
the employer under Section 682.3, shall be exempt from
execution without filing a claim for exemption as provided
in Section 690.50. ° -

(b} All earnings of the debtor received for his personal
services rendered at any time within 30 days next preced-
ing the date of a withholding by the employer under Sec-
tion B82.3, if necessary for the use of the debtor’s family
residing in this state and supported in whole or in part by
the debtor, unless the debts are:

{1} Incurred by the debtor, his wife, or his family for the
common necessaries of life.

(2} Incurred for personal services rendered by any em-
ployee or former employee of the debtor.

(¢} The court shall determine the priority and division
of payment among all of the creditors of a debtor who have
levied an execution dpon nonerempt earnings upon =uch
basis as is just and equitable.

{d} Any creditor, upon motion, shall be entitled to a
}mmmgmﬂmmmﬂnnmmhmewmmmpmﬁmgmhmn

_ which the wril issued for the purpose of determining the
o priority and division of payment among all the creditors of
the debtor who have levied an execution upon nonexermpt
earnings pursuant to this section.

i, See Recommendation Helating to Wege Garnishment Exemptions (December
19747, to be puviished im 12 Cal. L. Revision Comm'n Reports 901 (197k).




This recommendation covers the area of wage garnishment procedure
and proposes enactment of a new comprehensive statute that the Commis-
sion belleves will sisnificantly reduce the cost of wage garnishments,
greatly alleviate the hardship such garnishments cause employers, and

make numerous other improvements in wage parnishment procedure.

UWIFORM WAGE GADMISHMENT PROCEDURE

Tnder existing law, there are three Jifferent procedure35 whereby
the earninss of an employee may be garnished

(1) In the ordinary case, the judguent creditor obtains a writ of
execution and a public officer executes the levy by personal service on
the employer.6

{2) Numerous statutory provisions permit mail service of orders to
withhold an employee's earnings to secure payment of a delinquent state
tax liability.7

(3) The earnings of a public employae 1ay be garnished by filing an
abstract or transcript of judement with the employing public entity.a

The Commission recommends the enactment of a comprehensive statute

to provide a uniform procedure to cover wage garnishments. The detalls

of the comprehensive statute are described below.

5. Civil Code Section 4701, which provides a compulsory wage assipgn-
ment to enforce a support judgment, will not be affected by the
Coumission's recoumendation.

6. Code Civ. Proc. § 631 et seq.

7. For a listinz, see notes infra.

3. Code Civ. Proc. § 710,

~7-



;EBFECE BY MATL: FLAT ¥EE FOR SERVICES OF [EVYING OFFICEE

e R

Calitorniz law presently requires thut writs of execution be
fxrs e tevied Dyi  sherilf, constable or marshal, § However, the use
SOV T of the sherifi or muarshal as a high-priced messenger when a
creditor is atteinpting to reach an asset like carnings is generally
an extravagant waste of time and money. % The United States
Postal Service can perforin the same tusk for a very modest cost.
It is in the interest of ereditors {whe must advance the costs of
personal service), debtors fwho must ultimately bear the costs
of personai service}, and the public generally * that the func-
tion of service be performed in the most efficient and economi-
cal manney.
Experienie demonstrates that personal service is not a neves-
sary element it wuge garnishrnent procedure. Representatives
of the Franchise Tax Board report that no significant problems
have resulted from the use of mail serviee for orders to withhold
earnings for delinguent state tuxes. Accordingly, the Com-
mission recommends that the levylag officers be authorized
to meke service of documents and notices in wege garnishment cases
by registered or certified mail, return receipt requested, and that
service by persosal delivery be reguired only where the return receipt
from the employer is not received within 15 days from the date of
deposit of the document or notice in the mail.

The use of meil service in wage garnishments should result in
substantial savings in the cost of service.1? As a result of theae
savings, the Commission recommends that s flat fee of $6.50 be
aut.hoﬂzed for all duties of the levying officer in a wage garnish-
ment .~

F.Conk (v, PRec. §§ 642, 687,

MThe fees churged by the lovying officer may ineluds o fee (%5} for service of the writ
{Gove. UoDE § 26722} an additianal collection fee tmvat tess than $1) (CovT, Cope
§26739}, und charges for mileuge one-wiy at 70 conts 2 mile (CovT. CODE § 26746},

ADespite the fuct that the sheriffs and marshals charye o fes for each levy made, it has
been estbnated that the county—its taxpavers—puys 30 to 50 percent of the ex-

penses of c-oliecti,m1.‘{I
runer, Wage Germivtiunent in Cabifornia—A Study and

Recommendatrons, 53 Carl. REY. 1214, 1222 ( f?bﬂ'}‘

12. b5See n. 10 pupra.

13. The Cammission 1s advised by some levying officers that the
$6.50 fee will produce the same smount as ls now produced by
the existing fee schedule, teking into account the savings
thet will result from mall service. Section 682.3 also requires
that the levying officer receive amounts withheld by the employer
and pay these amounts over to the judgment creditor monthly. The
cost of this duty will be minimized under the Commission racommended
legislation by providing for & monthly--rether than a weekly or bl-weekly--
payment by the employer to the levying officer. 'This will reduce
the amount of work required of the levylag officer under existing law
in receiving, holding, and peying over Funds to the Judgment creditor.

“'(g -



CORDINUGNG LAY EFCHDTRE.

Code of Civil Procedure Sectinn 689 3 provides that the levy
of a writ of execution upon th: earnings of a debtor imposes a
continuing Cuty on he debtus”s sraployer for o specified period

to withhold and pay over the required amounts to the levying
officer. . '

A significani ovessight n the legiclation providing tor the
continuing levy way its failure to mnake the procedure applicable
to garnishunent of 2arnings of public emplovees. In the case of
4 public employee, the ereditor can garnish only mnounts owing
to the employee at the time the abstract or transcript of judg-
ment is served on the public entity.*FTvpically, therefore, to
satisty his judgment, the creditor is required to levy on wages
a number of times. Such multiple levies impose an unreasonable
cost and nuisance burden on debtors, creditors, public entities,
and the courts:

Hardships on employers are also caused by the existing con-
tinuing levy scheme. The employer must withhold on earnings
due at the time of service of the order. In the case of a large
business, this can create serious problems of compliance. More-
over, the emplover must pay amounts withheld over to the
levying officer each time earnings are withbeld, requiring nu-
merous bookkeeping transactions for what are frequently small
amounts.

#4,CopE Civ. PRoC. § TH0. Section 710 makes clear that the public employee is entitled
to the benefit of state und federul restrictions on the amount of earnings thut can
be gurnished.

Ll i
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_Another drawback of the continuing levy is that it gives a
preferred position to the creditor who frst resorts to legal
process to enforce his claim! #If the levy is given effect indefi-
nitely, the debt is large, and the debtor’s earnings modest,
subsequent creditors may be postponed for substantial periods
of time. Some compromise between multiple levies and an unli-
mited continuing levy is necessary. Section 682.3 provides a
basic 90-day period; however, subsequent creditors are given no
priority when a prior levy expires. The prior creditor knows
precisely when his prior levy will expire and accordingly when
the next levy fnust be served to renew his priority. Thus, Section
682.3 may, in practice, be used to secute an unlimited prefer-
ence. .

The Cornmission recommends that a levy on the earnings of

any employee, public or private, be made pursuant to an earn-

- ings withholding order and that an order generally be in effect
for no longer than 120 days, /€ at the end of which time the
creditor who secured the order would be preciuded for a short
period (10 days) from serving on the same employer another
order based on the same debt. This moraterium period would
permit another creditor to intervene with an order based on his
debt, which order would then continue in effect for a 120-day
period. Likewise, the employer should not be required to with:
hold earnings for any pay period that ends before the expiration
of five days from the date of service of the order, thus easing the
problems of compliance and computation. The Commission also
recomnmends that the employer , , pay over
monthly any amounts withheld rather than at the time of each
withholding. Written instructions and forms should be provided
to the employer so that the operation of the continuing levy
procedure will be clear.

#5°The stetement in the text assumes that the first creditor to levy thereby achieves &
pricrity over other creditors. Section 682.3 fuily to deul with the question of priority
of creditors. Subdivision (d) of Section 6906, however, provides that “the court
shall determine the priority and division of payment among sli of the creditors of
& debtor who have levied en execution upon nonexempt eatnings upon such baisis
as is Just and equitable.” This latter provision may be Interpreted to simply mean
“first in tine, Brst in right.” On the other hand, if subdivision (d) requires appor-
tionment hetween cach of several creditors who have served s continudng levy, it
could impose intoleruble administrative burdens on both the judicial system snd
employers subject to levy, The Commission recominends thet the statute make
elear that an earnings withholding order in effect precludes subsequent garnish-
ments during its term of effectiveness except in the tase of support or tax orders,
See discussion in the text, infra, under "Ordets for Suppart ot for the Collection of
Stute Taxex"”

4

18The period of 128 days was selected because the Comunistion wus advised it would!
be adequste to permit complete satisfaction of the majority of consumer debts, The
190-day rule should not apply to ordets For support or for the collection of taxes.
Such orders should, until satisBed, have a continuing priority over all other obliga-
tions. See discussion in the text, ifr, under ' Crders for Support or for the Collec-
tion of State Toxes,”

—.ic;..
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mends thai & speciel exemption provision be enacted to deal with the
amount that iy exempt mjhsan the garnlshment is on & judgment for
delinquent amcuits paysble on & Judgment for child or spousal support.

The Commission®s recommendeiiuns are swmarized beiosw. For a more

detailed discussion, ses Recommendstion Relating to Wage Garnlshment

Exemptions, i2 Csl. L. Revision Comm'n Reperts 90L {197h),

Basic Exemption

The wage garnishment provisions of federal law determine
the maximun: amwount that may be withheld from an
employee's wages purseant to o gernishment in California,
Under federal law. the debter with a large family—and,
consequently, greater needs—hay more earnings withheld than
a single debtor with the sume gross euroiogs but with more
limited needs. For example, if the smploves whose wages are
garnished has gross weekly varnings of §100, approximately
$6.25 is withheld if he is single, 515378 if he is married and has
two children, and $20.69 i he is manded and has six children.
The employee's take-bome pay after gurnishinent will be $69
for the week, whether he is sitgle o7 is married with two or with
six children. This strange result occurs because garnishment
under federal law is calculated on disposable earnings, and
disposable earnings inerease as the number of income tax
exernptions for dependents incregses

i

17, R?commend&tim; Reioting t¢ Wage Gernishient Exempticns, 12 Cal.
t. Revision Comm'n Heports 401 (1G7h5,
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In the following toble, amounts that would be withheld
pursuant to a garnishment under the recommended legislation
are compared to amoeunts that would be withheld under
existing law.
TCOMPARISON OF TAMOUNTS WITHHELD UNDER A

WAGE GARNISHMENT

{Nute. These examples are based on the §2.30
!ﬁ-{ie‘ral i wapge effective Junuary §, 1976
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now provided by Secticn G30.6(c) ba conidmued, This will
enable the debtor to ratain sn additional emcunt of his
earnings if he proves che edditionsl amount 18 npecessary
for the sunpori of the debter »nr the debtof’s fumily sup-
ported in whoie ov in pari by the debtsr. ? The Commis—
sion further cscomsends that 2 provision he added to
make clear that neither the debtor'a accustomed standard
of living ner » standard of Lliving appropriate to his
station fin 1ife iz a eritevion for determining his claim
of exgmption.
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18, The reguirement
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family reglde 5 ntate has not been continued.
This reguirement would dafear one of the basic pur-
posen of the Unifers Reciprocel FPafercement of

Aupport Act.
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The Toderal taw doos not

the Judpmenc debrov’s osind e moynianmany iz on a Judgment for

delinguent supper: pavs ig vidse, obe exemprion of one-half

of the debtor’s esrnings provided by subdivision (3) of Sectiom 6£90.6
applies. The Commisaion recomssads that the existing law be continued
insofar as it applies aa'a fudgment for delinquent amounts payable for
child or spousal support. Also, as under exiating 1&W,21 the court
ghould have power to make an order that more or less of the earnings of
the debtor be withheld where the garnishment Is en a2 Jjudgment for delin~-

quent amounts pavable for child or spousal support. Upoun the motion

19. The Commission has conwidered liniting rhe "common necessaries"
exception to the hardahip exenpilon to judgments on debtg incurred
for food or for delinguoent rental pavments. However, the Commls—
sion has determined not to so liwit the “commen necessaries" ex«
ception because other itewms would proebably he added to the excep~-
tion and the result would he that, im wmany cases, the debtor would
be deprived of earnings that fhe cour? had determined were neceg-
sary for the support of the debtoer or his family.

2. See gubdivision (L) of Section 303 of vhe federal Consumer Credit
Prutection Act, set out in the fext at note 22 Infra.

Z1. See Rankins v, Remkins, 52 €al, App.2d 231, 126 P.24d 125 (1942).



of any interested party, the court should meke an equitable dlvieion

of the debtor's earnlngs belwesn, {or esxemple, nis first wife and

B

chlldren and bimoell and his sccond family.

Exemption Claim Frocedure

Although the cyder requiring withhelding of earnings under
a wage garnishzent shmﬁi& e isgued =x parte;, provision should be
made for an eipediticus Judlclel hearing ss to whether the Judgment
debfbr is entitled to zn exemphtion of all or & portion of his earnings
on the grounds cof herdsnip. “he debtor should be glven adequate
notice of the effect of the wage garnishment and of his right to

¢laim the hardshlp excamption.

EMPLOYER'S SFRVICE CHARGE

The provisions recommended above for monthly paymente
by employers and for a 1lO-day delay in the effective date
of withholding to permit processing by the employer should
reduce the burden a wage garnishment imposes on the empléyer.
Ton Purther slleviats the burden, the Commission rscommends that an
employer be suthorized to deduct a cne-doliar servicé charge from
the debtor's earnings each tlue the emplioyer ls required to withhold
on behalf of the creditor pursuwant to a garnishment withholding
order. There is no general proviaion under existing law to prcvide
compensatién to the employer for kis services in a wage garniahment.Ela

2Ma. See Civil Code § 4701 (employer autharized to deduct the one-doliar service charge for each
payment matde pursiant ta chikd support order): Cobr Civ. PRocC. §71¢ (authorizes
pubkbe ernployer to dedoect §2.30 somviea charte where required to comply with levy
indde puraiant fo the oo .
. B

A



ORDERS FOR SUPPORT OR FOR THE
COLLECTION OF STATE TAXES

tntroduction

Subdivision (1 of Section 303 of the federul Consumer Credit
Protection Act specifically cxempts (1) “any order of any court
for the support of any person” and (2} “uny debt due for any
State or Federal tax” from the restrictions imgosed on the
amounts permitted to be withheld from carnings#The legisla-
tion recommended by the Conmission recognizes the special
nature of these two types of debts.

Orders for Support
Enforcement of orders for sapport is sccomplished in a vari-
ety of ways under existing law.  Perhaps most commonly, com-
pliance is achieved under the threat of the exercise of the
court’s contempt powet; however, excoution may be levied for

unpaid, accrued amcunts.23 In addition, under Civil Code Section 4701,
a court may enforce an order for child support by ordering a parent to
asgign future earn_ingé to cover support payments as they become due.
Where the order requires payment to & public officer, the order may be
made whether or not the support obligor is delinquent in payments. Sec~-
tion 4701 further provides, as a result of 1974 amendments to the Bec-
tion, that the court muat order a wage asaignment for support where the
support obligor is delinquent in the payment of child support in a sum
equal to tﬁe amount of two months of such payments, and such order may

direct that the pavments be made to elther the person to whom support has
been ordered to be pald or to a public officer designated by the court.

Upon petition of the support cbligor, the court shall terminate the
court ordered wage assignment if there have been 18 months of continuous
snd uninterrupted payments of the full amounts currently due. The wage
assignment is binding upon any existing or future employer. Sectlom 4701
contains various other provisions to cover the procedural aspects of the
wage assigpment.

In prior recommendatinns,za the Commisslion recommended the enactment
of legislation generally along the lines of the 1974 amendments to Civil

Code Section 4701. The Commission's earlier proposals would have lncluded

22, See 15 U.8.C. § 1673(b)(1), (3).
23. See, e.g., Rankins v. Rankins, 52 Cal. App.2d 231, 126 P.2d 125 (1942).

24. Recommendation Relating to Wage Garnishment and Related Matters, 11
Cal. L. Revieion Comm'n Reports 101, 121-122 {1973); Recommendation
Relating to Attachment, Garnishment, and Exemptions From Execution:
Emplovees' Earnings Protection Law, 10 Cal. L. Revision Comm'n Reports
701, 719-720 (1971).
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the garnishment for support provislons in its comprehensive wage garnish-
ment statute. However, in view of the 1974 anendmentes to Civii Code Sec-
tion 4701, the Commission has concluded that theve is no need to lnclude
provisions for continuing withholding by emplovers for current support
payments in 1ts comprehersive wage garalshment statute.

Section 4701 has one deficiency:  If does not permit
a court ordered wage assigument to include an amountc to
cover the delinguept support payments. Thus. the person to whom the
support Lz payable mast 4se other means to collect the delimquent amounts.
For this reason., the Cosmission recomvends that provision be made in the
comprehensive wage parnisbment statule For earnings withholding orders
for support co collect these delinquesnt amounts, that such withholding
orders for sﬁppart continue in effect upiil the delinquent amount has
been paid, and that they be given priority over all cother earnings with-
holding orders. A withholding order for support should not, however,
preclude simultaneous withholding under another earnings withholding order
if thé debtor's income 1s sufficlently large to enable withholding under
both.

Tax Orders

Under existing law, there are a number of procedures for the
collection of unpaid, delinquent state taxes:

{1} The tax liahility can be reduced to Jjudgrnent; and, sub-
ject to the various exemptions from execution, the judgment
can be collected in the saine way any other judgment is collect-
ed.

(2) A warrant?-g which has the same effect as a writ of exe-
cution, can be issued by the taxing agency. Collection under
such a warrant also is subject to the same exemptions as a levy
of execution® .

(3) A nofice or order to withhold€Tmay be given by mail
to any person who has in his possessions or control any credit or
other personal property or thing of value belonging to the per-
son alleged to be liable for the tax, and such person.may not
disFose of the property without the consent of the taxing agency
unless the tax is paid in full. This is a type of attachment proce-

dure. The person notified is required to make a report to the
taxing agency of the credit or other personal property being
25 Provisions thal suthorize issuanes of such warearits arer UNSMP. INs, CODE §178S
upetnployment compensition contributions); ReEv. & Tax. Cobw §§ 6776 (sules

gk uss Laxes), T8 {vehicle fuel jrcense Fax), 901 juse fuel tax),

. TEOTE fift fux), 1HOD6 {personal income tax]), 8619) {bank and

© enrporation taxes), J041 (cigaretie tux), 32365 ralcokolic beverage tux), See also
Rev. & Tax Cobe § 14321 (inheritance tax)
b See Cobe Cv. Proc. § 6253,
27 Provisions that authonzr the wiving of 4 natiee te withbeld are: UneMr. INs. CoDE
§ 1755 {unemployment compensation contributions; HEv. & Tax. Cone §§ 6702
{safes and use taxest, THS1 tvehicle Fuel loense tax), BES2 {use fuel tax), .
11431 tprivate car tax), 1610} (grify tux}, 18817 {personal
income tax], 26132 (baok und rorporation taxes), WALE {cigarette tax), 32381 {ath
coholic beverage bax).
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withheld within o few duys after teceipt of the notice. The
personal income tux law and bank and corporation tax law con-
tain a significant additicael feature: They require the person
holding the property te doliver it thelﬁdnchﬁeTthoaniup
to the amonnt of the debnguent taxes. o contrust with the
warrant procedurs, there are 0o exemptions applicable to prop-
erty required to be withbwedd ond delivered Lo the Franchise Tax
Board pursant to these two orovisions #® Accordingly, the
board is cncouragoed to use this third alternative whenever it is
available. The Cornmission has been advised that, in some cases,
an emplovee’s entive paveleek has been withheld and paid over
te the Franchise Tax Bowrd for delinguent personal income
tﬁxegieu‘iﬁiLﬁiﬁﬁsﬁfﬂvﬁé with uothing from his current earn-
mngs to cover the basic keeds of his family.

These tus cutleciion procedurs: should be integrated with the
proecedures provided generally fur tevy upon an employee's
earnings, While the protection of the public fisc justifies the
preferential treatment of tax orders, i does not justify summar-
ily depriving a tax debtor of the mesns for the current support
of his family. The Commission recommends that taxing agencies
which are authorized to issue warrants or notices to withhold be
authorized to issue directly {without application to the court)
withholding orders for the collection of state tax liabilities. The
amount withheld under such orders should be limited generally
to not more than twice the amount that would be withheld
under an ordinary earnings withholding order. In addition, the
tax debtor should be permitted to claim an additional amount
as is necessary for the support of the taxpayer or
his family." The taxing-

fagency should also be authorized as an alternative to apply to
the court for an order requiring the debtor’s employer to pay
all earnings other than that amount which the taxpaver proves

is necessary for the support of the taxpayer or
his fawmily., Orders isauved-,

funder either procedure should have priority over a!! other earn-
ings wﬂhhuld,ny orders excopt orders for support. However,
regardless which procedure is followed, the tax Hability should
be required either to be shown on the bice of the debtor’s tax
return or to have been determined in an administrative or judi-
cial proceeding at which the tax debtor had r*nnce and an op-
portunity to be heard.

2¥ Greene v. Frunchiss Tax Souard, 27 Lol Appdd 38, KO3 Cal. Rptr. 483 (1972).



APRMINESTRATION AKD ERFCGROEMERT

"Po aschleve ststevide uwnifoymity, the Judicial Council should be
auvthorized to prescribe forms necessary to carry out the preacribed
procedures under the compreleunsive wege gacnishment statute and to
adopt any rules necessary for the eificlent administratlon of the stat-

- ed 1 N . ST Ve tel Yag e d . .
ute. The Judicial Couwrscil alse ahould he desigmnated te act on behalf of

3

<
p3

o

the gtate as 4 lisisoo with she federsi admintstrater in wage garnish-
; .

¢
ment macters. J

Wage Assigrimeanis

Section MK of the fabor Code prosently grants o valid prior
voluntary wage assigisnoni preference over subseguent assign-
ments and levies of exscution. Continuation of such a prefer-
ence would permit a judgment debtor to give preference to one
creditor and o defeat the claims of other creditors who seek to
collect on their judgments under the proposed earnings with-
holding procedure. To integrate wage assignments with the
operaﬁunofthela&erprocedurmthe(kﬁnnﬂsﬁonreconnnends
that a prior wage assignment be granted priority only until the
end of the pay period during which an earnings withholding
order is served. The operation of the earnings withholding or-
der should be suspended during this period, thus permitting the
debtor an opportunity to put his affairs i order. Such action
may include revocation of the prior assignment. In this regard,
wage assigninents should be made revocable at will as to
unearned wages. Thus, where an assigninent becomes too oner-
ous—for example, afier service of zn arings withholding or-
der—such an assigmment may be revoked.;

(;he reviaions proposed by the lommiszion would have 1o
effect on a wage assigpment for support under Civil Code
Section 4701.

29. The federal Consumeyr Credit Protection Act imvites each state to
enact 1ts own restrilctlons on garnishment of earnings and to under-
take its own enforcement of these provizions. See Section 305 of
the act (15 U.S.C. § 1675}. See alsc 29 . F.R. 5 870.51 (1970).



